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CHAPTER 1. 
GENERAL DEFINITIONS AND PROVISIONS. 


§ 7319. Title. This act shall be known as the code of civil procedure of 
the state of North Dakota. [R. C. 1905, § 6731; C. Civ. P. 1877, § 1; R. C. 
1895, § 5145.] 

§ 7320. Not retroactive. No part of it is retroactive unless expressly so 
declared. [R. C. 1905, § 6782; C. Civ. P. 1877, § 2; R. C. 1899, § 5146.] 

Amendatory act of 1907 does not operate to oust district court of jurisdiction acquired 
by e yi appeals previously taken and perfected. Jenson v. Frazer, 21 N. D. 267, 130 

§ 7321. Code is law of this state. Excludes common law. The rule of 
the common law that statutes in derogation thereof are to be strictly con- 
strued has no application to this code. The code establishes the law of this 
state respecting the subjects to which it relates, and its provisions and all 
proceedings under it are to be liberally construed with a view to effect its 
objects and to promote justice. [R. C. 1905, § 6733; C. Civ. P. 1877, § 3; R. C. 
1899, § 5147.] 

As to liberal construction of statutes. Brown v. Smith, 13 N. D. 580, 102 N. W. 171; 
Scott v. District Ct., 15 N. D. 259, 107 N. W. 61. 

As to “cause of action” against which statute of limitations does not run while 
party is without the state, applying to mortgage foreclosure action. Colonial & U. 8. 

ortg. Co. v. Northwest Thresher bo., 14 N. D. 147, 70 L.R.A. 814, 116 Am. St. Rep. 
642, 103 N. W. 915, 8 A. & E. Ann. Cas. 1160. 

On code of civil procedure as establishing complete system of pleading and practice. 
Phillips v. Branch Mint Min. & Mill. Co., 27 8. D. 350, 131 N. W. 308. 

§ 7322. Prior rights not affected. No action or proceeding commenced 
before this code takes effect and no right accrued is affected by its provisions, 
but the proceedings therein must conform to the requirements of this code 
7 far as applicable. [R. C. 1905, § 6734; C. Civ. P. 1877, § 4; R. C. 1899, 

5148. ] 

§ 7323. Limitation commenced to run not interrupted. When a limitation 
or period of time prescribed in any existing statute for acquiring a right or 
barring a remedy, or for any other purpose, has begun to run before this 
code goes into effect, and the same or any limitation is prescribed in this code, 
the time which has already run shall be deemed part of the time prescribed 
as such limitation by this code. [R. C. 1905, § 6735; C. Civ. P. 1877, § 5; 
R. C. 1899, § 5149.] 

Limitation of time within which action to be commenced; amendment of statute. 
Osborne v. Lindstrom, 9 N. D. 1, 81 N. W. 728, 1 Am. St. Rep. 516, 46 L.R.A, 715. 
_ § 7324. Computation of time. The time in which any act provided by law 
is to be done is computed by excluding the first day and including the last, 
unless the last is a holiday, and then it is also excluded. [R. C. 1905, § 6736; 
C. Civ. P. 1877. § 6; R. C. 1899, § 5150.] 
Computation of time. Taylor v. Brown, 5 D. 335, 40 N. W. 525. 
Rule of computation applies to notices in laying out highways. Williams v. Turner 
Township, 15 S. D. 182, 87 N. W. 968. 
Holiday in time for appearance under summons not last day included. C. M. & St. P. 
Ry. Co. v. Nield, 16 8S. D. 370, 92 N. W. 1069. 
A holiday intervening between the day of service and return day of summons will de 
included. Chicago, M. & St. P. R. Co. v. Nield, 16 S. D. 370, 92 N. W. 1069. 
Redemption may be made on Monday, where last day of year allowed therefor falls on 
Sunday. Styles v. Dickey, 22 N. D. 515, 134 N. W. 702. 
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Computatign’-pf:timé. 7 Am. Dec. 250; 46 Am. Rep. 410; 78 Am. St. Rep. 876. 
Fractions of,¢-day in computation of time. 26 Am. Dec. 234. 
Rule as‘Lo first and last days in computation of time. 49 L.R.A. 193; 15 L.R.A.(N.8.) 


-"“ Computation of time when Sunday is first or last day. 49 LR.A. 203; 15 LR.A.(NS.) 
**. @87; 38 L.R.A.(N.S.) 1162; 14 L.R'A. 120, 


Computation of days of grace allowed for payment of insurance premium or assessment 


where date of payment or expiration of such period falls on Sunday. 23 L.R.A.(N.S.) 
759. 


. Time for instituting proceedings to transfer cause to federal supreme court. 66 
~R.A, 848, 


Computation of period of abandonment as affected by insanity of defendant. 16 
L.R.A.(N.8.) 1071. 


: ng se by parties in a contract of time within which actions may be brought. 
5 - Rep. 104, 

§ 7325. Language, how construed. Words and phrases are construed ac- 
cording to the context and the approved usage of the language; but technical 
words and phrases and such others as have acquired a peculiar and appropriate 
meaning in law, or are defined by statute, are to be construed according to 
such peculiar and appropriate meaning or definition. [R. C. 1905, § 6737; 
C. Civ. P. 1877, §7; RB. C. 1899, § 5151.] 

ig — oe and obligation not being synonymous. Sonnesyn v. Akin, 12 N. D. 227, 97 

§ 7826. Definition of words. The following words have in this code the 


signification attached to them in this section, unless otherwise apparent from 
the context: 


1, The word ‘‘ writ ’’ signifies an order or precept in writing, issued in 
the name of the state or of a court or judicial officer ; and the word ‘ process,’’ 
& writ or summons issued in the course of Judicial proceedings. 

2. The word ‘‘ state,’ when applied to the different parts of the United 
Ute the sirdgiie of amis and the territories; and the words 

ates may include the district and territories. .C. : 
C. Civ. P. 1877, § 8: B.C. 1899, § ried Be Nene eee eee 
e 


Notice of appeal is not “ process.” Qoo 


Challenge to array in civil cases lies as at i 
st : common law, although not provided for b 
bp ee Procedure. Jones v. Woodwarth, 24 S. D. 583, 124 N. W. 844, Ann. Cas. 


§ 7328. Act, how cited. This act, whenever c; 
d. act, er cited, enumerated, ref 
ries paar a greed as the code of civil procedure “adding 
» the number of t ion. oo, -C. Gi 
1s, § 0: al 1899, § Sled. e section. [R. C. 1905, § 6740; C. Civ. P. 
Pa ges edies classified. Remedies in the courts of justice are divided 
1. Actions, 


2. Speci : j 
¢ sissy proceedings. [R. C. 1905, § 6741; C. Ciy. P. 1877, § 11; R.C. 1899, 


Mandamus is special proceeding. “9 ee aus We 
ap eeution for a publ oe is an votion erick 16 N. 


Ex parte proceeding to for l ' : 
Vv. Osgood, 18 8, D, 347, 100 N. Ww. 16 bY advertisement is not an action. Stevens 


1698 


Courts, CODE CIVIL PROCEDURE. - §§ 7329-7337 


Contempt proceed ee ial proceeding. State v. Davis, 
3.N. D. 461, UN We tas eres = 


§ 7330. Action defined. An action is an ordinary proceeding in a court 
of justice, by which a party prosecutes another party for the enforcement 
or protection of a right, the redress or prevention of a wrong or i punish- 
Seis % a public offense. [R. C. 1905, § 6742; C. Civ. P. 1877, § 12; RB . C. 1899, 

156 

on for a public offense is an action. State v. Rozum, 8 N. D. 548, 80 N. W. 


party may consent to dismissal a action without consent of his attorney. Paulson 
v. ‘lle 19 D. 354, 97 N. W. 533 
7831. Special proceedings. Every other remedy is a special proceeding. 
[R. C, 1905, § 6743; C. Civ. P. 1877, § 18; B.C. 1899, § 5157.) : 
n be edi 1 to be i 1 oceedings. ex re 
Rawards ¢. Davie, 3 ND. 401, 51N W042, 
As to similar provision in Cal. Code Civ. Proc., § 23, see In Matter Central Irr. Dist., 
117 Cal. 382, 49 Pae. 354. 


§ 7332. Actions clagsified. Actions are of two kinds: 
1. Civil. 


2. Criminal. [R. C. He § 6744; C. Civ. P. 1877, § 14; R. C. 1899, § 5158. ] 
§ 7833. Criminal action defined. A criminal action is one prosecuted by 
the state as a party seaiuat @ person charged with a public offense for the pun- 
ishment thereof. [R. C. 1905, § 6745; C. Civ. P. 1877, § 15; RB. C. 1899, § 5159.] 
Proceeding for a of city ordinance is not @ criminal action. Centerville v. 
Olson, 16 8. D. 526 N. W. 414. 
Conviction for peddling without license is criminal action and reviewable by writ of 
error only. State v. Cram, 20 S. D. 159, 105 N. W. 99. 
Character of ary rosecution for violation of municipal ordinance as civil or criminal. 
83 L.R.A. 33; 4 L.R.A.(N.S.) 782; 48 L.R.A.(N.S.) 161. 
Suit for statutory penalty as a civil or criminal prosecution. 27 L.R.A.(N.8.) 739. 
§ 7334, Civil action. Process. Every other is a civil action; and all 
ie Ga in civil actions shall run in the name of the state of North Dakota. 
R. C. 1905, § 6746; C. Civ. P. 1877, § 16; RB. C. 1899, § 5160.] 
As to similar provision in Cal. Code Civ. Proc. -» § 25, see Ex parte Harker, 49 Cal. 465. 
§ 7335. Civil and criminal remedies not merged. When the violation of a 
right admits of both a civil and criminal remedy, the right to prosecute the 
one is not merged in the other. [R. C. 1905, § 6747; C. Civ. P. 1877, § 17; BR. C. 
1899, § 5161.] 


CHAPTER 2. 
COURTS. 


ARTICLE 1. OF THE CouRTS IN GENERAL, §§ 7336-7338. 
2. THE SUPREME Court, §§ 7339-7348. 
8. THz District Courts, §§ 7349-7354. 


ARTICLE 1.— OF THE CoURTS IN GENERAL. 


§ 7336. Courts. The following are the courts of justice of this state: 

1. The supreme court. 

2. The district courts. 

8. The county courts. 

4. The courts of justices of the peace. 

5. Such other courts as are or may be created by law for cities, incorpo- 
rated towns and villages. 

Of these the supreme, district and county courts are courts of record. 
[R. ae 1905, § 6748; C. Civ. P. 1877, § 18; RB. C. 1895, § 5162.) 

§ 7 $87. Sittings ‘of courts public. Persons may be excluded, when. The 
sittings of every court of this state shall be public and every citizen may freely 
attend the same, except that on the trial of cases of a scandalous or obscene 
nature the presiding judge or justice may, in his discretion, exclude therefrom 

1699 
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all persons not necessarily present as parties or witnesses. [R. C. 1905, § 6749; 
1890, ch. 104, § 1; R. C. 1895, § 5163.] 

§ 7338. Courts not open on Sundays and holidays. Jurisdiction of magis- 
trates on such days. Courts shall not be open on Sundays or legal holidays, 
unless for the purpose of instructing or discharging a jury, or receiving a 
verdict. Any magistrate may, however, on such days exercise his jurisdiction 
in criminal cases to preserve the peace or arrest offenders, and may in all 
cases either civil or criminal admit any person arrested to bail. [R. C. 1905, 
§ 6750; 1895, § 5164.] ; 

Judge is not obliged to remain for purpose of receiving verdict on Sunday. Auld v. 
Cathro, 20 N. D. 461, 32 L.R.A.(N.S.) 71, 128 N. W. 1025, Ann. Cas. 1913A, 90. 

Validity of court business transacted on legal holiday. 19 L.R.A. 317; 10 L.R.A.(N.S.) 
791. 


Receiving verdict on Sunday. 39 L.R.A.(N.S.) 844. 


ARTICLE 2.— THE SUPREME CoURT. 


§ 7339. Jurisdiction defined. Power to issue writs. The supreme court 
shall have and exercise appellate jurisdiction only, except when otherwise 
specially provided by law or the constitution. The supreme court has power 
in the exercise of its original jurisdiction to issue writs of habeas corpus, 
mandamus, quo warranto, certiorari and injunction; and in the exercise of 
its appellate jurisdiction and in its superintending control over inferior courts 
it may issue such original and remedial writs as are necessary to the proper 
exercise of such jurisdiction; provided, that said court shall exercise the 
said original jurisdiction only in habeas corpus cases and in such cases of 
strictly public concern as involve questions affecting the sovereign rights of 
the state or its franchises or privilege. [R. C. 1905, § 6751; 1891, ch. 118, 
§ 1; R. C. 1899, § 5165.] 


Courts of general jurisdiction have inherent power to set aside any judgment or decree 
procured by fraud or deceit of successful party practiced upon complaining party to 


ke and the court. Cannot dismiss with costs, Yorke v. Yorke, 3 N. D. 343, 55 N. W. 


Prerequisites of issuance of injunctional orders by supreme court. See Anderson v. 
Gordon et al., 9 N. D. 480, 83 N. W. 993. 


§ 7340. Issue and return of writs. The Supreme court shall be always open 
for the issue and return of all writs and process which it may lawfully issue 
and for the hearing and determination of the same, subject to such regulations 
and conditions as the court may prescribe. And any judge of said court 


i process, and prescribe the time 
and manner of service and the time and place of return of the same 


: , decrees and inati 
subject to appeal provided by law. [R. C. 19 a none 


_ § 7841. Issues of fact to be sent to district court 


Courts. CODE CIVIL PROCEDURE. ~ §§ 7342-7347 


§ 7342. Power to execute judgments, decrees, etc. Said court is vested 
with full power and authority necessary for carrying into complete execution 
all its Judgments, decrees and determinations in the matters aforesaid and 
for the exercise of its jurisdiction as the supreme judicial tribunal of the 
state; and shall by order made at general or special term from time to time 
make and prescribe such general rules and regulations for the conduct and 
hearing of causes in said court not inconsistent with the statute law of the 
state, as it may deem proper; and the said court shall by order prescribe the 
manner of publication at the expense of the state of such rules and regula- 
tions; and the same shall not be in force until thirty days after the publica- 
tion thereof. [R. C. 1905. § 6754; 1891, ch. 118, § 3; R. C. 1899, § 5168.] 

§ 7343. Decisions. Syllabus. The said court shall in all cases decided by 
it give its decision in writing, which shall be filed with the clerk of said 
court with the other papers in the case. Decisions in cases heard at a general 
or special term and all orders affecting the same may be filed in vacation, 
and judgment entered thereon in pursuance of the finding and order of the 
court with the same effect as upon decisions made and filed in term. Said 
court at the time of announcing its decisions in any action determined by said 
court shall file with the clerk thereof a syllabus of the decision in such action, 
sO prepared as to embody as briefly as practicable the principles settled in 
5 C169 such decision. [R. C. 1905, § 6755; 1891, ch. 118, § 4; R. C. 1899, 

§ 7344. Adjournments. If any two judges of said court shall not attend 
on the first or on any other day of the term, the clerk shall enter such fact 
on record, and the judge present shall adjourn the court to the next day 
and so on from day to day for six days, if neither of the absent judges appears ; 
at the end of which period said court shall be adjourned, and all matters 
pending therein shall stand continued until the next regular or special term. 
If none of the judges appears, the clerk of said court may adjourn from day to 
day as provided in this section. [R. C. 1905, § 6756; 1891, ch. 118, § 5; R. C. 
1899, § 5170. ] 

§ 7345. When causes on calendar stand over. Whenever there is no gen- 
eral term of said court at the time fixed therefor by law for any cause, .or 
whenever there is a continuance of the term of said court or a change in 
the time of holding any term by act of the legislative assembly, all causes 
then upon the calendar of said court, all writs, recognizances, appeals and 
proceedings commenced. taken or made returnable to said court at said term 
shall stand over to and be heard at the next general term with like effect 
as if no such failure, continuance or change had occurred. [R. C. 1905, § 6757; 
1891, ch. 118, § 6; R. C. 1899, § 5171.] 

§ 7346. Preference on calendar. On a second and each subsequent appeal 
to the supreme court or when an appeal has once been dismissed for defect or 
irregularity the cause shall be placed upon the calendar as of the time of filing 
the first appeal; and whenever in any action or proceeding in which the state 
of North Dakota, or any state officer, or any board of state officers, is or are 
sole plaintiff or defendant, an appeal has been or shall be brought from any 
judgment or order for or against him or them in any court, such appeal shall 
have a preference in the supreme court and may be moved by either party 
out of the order on the calendar. [R. C. 1905, § 6758; C. Civ. P. 1877, § 24; 
R. C. 1899, § 5172.) 


Arrangement of calendar is within control of court except as pointed out in statute. 
Burger v. Sinclair, 24 N. D. 315, 140 N. W. 231. 


§ 7347. Majority of judges must concur. The concurrence of a majority 
of the judges is necessary to pronounce judgment. If a majority does not 
concur, the case must be reheard. But no more than two rehearings shall 
be had; and if on the second rehearing a majority of the judges does not con- 
cur, the judgment shall be affirmed. [R. C. 1905, § 6759; C. Civ. P. 1877, § 25; 


R. C. 1895, § 5173.] 
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j i be held 
7348. Adjournment to other buildings. The supreme court may 
ae buildings than those designated by law as places for holding sede 
and at a different place in the same city from that at which it is appointe 


to be held. [R. C. 1905, § 6760; C. Civ. P. 1877, § 26; 1879, ch. 53, § 1; R. C. 
1895, § 5174. 


e e e e e . have 
§ 7349. Jurisdiction of district courts defined. The district courts 
the general jurisdiction conferred upon them by the constitution and in the 


in such cases and pursuant to such regulations as may be prescribed by law. 
[R. C. 1905, § 6761; R. C. 1895, § 5175. 


, right is lost. 
i - Intervenor’s right to have 
action removed. State ex rel, Mers vy, Barnes, 5 N. D. 350, 65 


N. W. 688, 
Circuit court may entertain action for annulment of although plaintiff bas 
not been resident of state for year. Montague v. Montague, 25 §. 


1 
D. 471, 80 L.R.A.(N.8.) 
§ 7350. Court alwa Open. Procedure. The di 
for the purpose of hearing and determining all 9 


a ceased. King v. McClur » 78. D. 67, 63 N. w. 219. 

i yee a8 not repealed by state constitution. Benedict y. Ralya, 1 8. D 167, 
udge at chambers has cti 

<< a, aN Wee jurisdiction to issue a writ of mandamus. Territory v Shearer, 

z guage ra on make orders ag a judge. Black Hills Min. Co. v. Grand Island Co 

- id Oarunctions of district court and judge. Martinson v. Marzolf, 14 N. D 301, 103 


Trial of action when circuit court was not regular] i dgm 
therein Voidable. Lockard Vv. Lockard, 21 §. D. 134, 10 Wyre neneeead bas 
ss “ndges have on v. hop tel Pats a Or out of session to hear and determine questions 
6S. D. 134, 60 N. Ww. ‘ re ys, - U. 354, 48 N. W, 227; Schaetze 


l v. City of Huron, 
Ju cannot at his option de 


termine whether @ iv i i 
matter. Insurance Co... Weber, 2 N. p, 239 BON gr oh Pais 8 or 18 not a court 


Judge may direct ent f j : “diatri 
Co., a D. 96, 54. N. Ww. sig) ment while outside of hig district. Gould v. Elevator 
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Before review of order made b judge will be made, motion to vacate must be made. 
cae Co. parent y Island, W. C. R, 2 ra D. 546, he ~ Li dae er 
owers conierr u 
78, D. 67, 63 N. W. 219. De epee perenne oe eae: eas 
Order made by judge in another circuit, although marked “ by the court,” is made at 
chambers and not appealable. Custer County B v. W. H. Walling Mercantile Co., 16 
8. D. 579, 94 N. W. 582. 

§ 7351. Judgments by default. Ex parte applications may be made, heard 
and determined and judgments by default given at any place within the 
state. [R.C. 1905, § 6763; 1893, ch. 86, § 2; R. C. 1899, § 5177.] 

§ 7352. Acts of judge are acts of the court. All orders made, judgments 
given or other acts done by any judge of the district court in any action, 
special proceeding or other matter, civil or criminal, shall be deemed and 
held to be the orders, judgments and acts of the court and the several judges 
of the district court shall have jurisdiction throughout the state to exercise 
- all the powers conferred by law upon the district court or judges thereof, 
subject to the limitations in this article provided. [R. C. 1905, § 6764; 1893, 
ch. 86, § 3; R. C. 1899, § 5178.] 

Notice purporting to issue from court under its seal and signed by clerk is sufficient. 
Matson v. Swenson, 5 8. D. 191, 58 N. W. 570. 

§ 7353. No judge to act on matters not pending in his district. Exceptions. 
No judge of the district court shall hear or determine any action, special 
proceeding, motion or application, or make any order or give any judgment 
in any action or proceeding not pending in the judicial district for which he 
is elected except in the following cases: 

1. Upon the written request of the judge of the district in which such 
action or proceeding is at the time pending. 

2. When, upon the application of either party to such action or proceeding 
and upon due notice to the opposite party, if he shall have appeared and 
is entitled to such notice, it shall be made to appear by affidavit to the satis- 
faction of such judge who shall have power to hear and determine such 
preliminary application, that the judge of the district in which such action, 
proceeding, motion or application is pending or about to be commenced, 1s’ 
absent from his district, or incapacitated or disqualified to act therein, such 
application shall be made only to the judge of a district adjoining that in 
which such action or proceeding is pending, and upon the hearing thereof 
one. affidavits may be used. [R. C. 1905, § 6765; 1893, ch. 86, § 4; R. C. 

99, § 5179. 

"p in another district, see Gould v. Ele- 
"one ee BO GaN. W. 316, Helden vo Haserodt, 2.8. D, 220, 40 N. W. 97; 
Id., 3 8. D. 4, 51 N. W. 340; Williams v. Williams, 6 8. D. 284, 61 N. W. 38. 
< validity seg of circuit judge. Northwestern Port Huron Co. v. Zickrick, 22 
. D. 89, 115 N. W. 525. 

Judge putelde of district may act upon request in cause not pending at time of request. 
State v. Heiser, 20 N. D. 357, 127 N. W. 72. 

Blanket request made to judge of district not ions to act generally does not confer 
jurisdiction. State v. Heiser, 20 N. D. 357, 127 N. W. 72. ; ; 

§ 7354. Order or judgment, how vacated. No order or judgment given 
by the judge of any district contrary to the limitations of the preceding sec- 
tions shall for that reason be void, but such order or judgment may be 
vacated upon application within thirty days from the time the same shall have 
been made or given to the judge of the district in which the action or proceed- 
ing in which the same was made or given is pending, and if appealable, by 
the supreme court on appeal. [R. C. 1905, § 6766; 1893, ch. 86, § 5; R. C. 1899, 
§ 5180.) 

rder of judge of district which was detached from trial district 
dite Eta ek tetore actin, PA veldable only. Bruegger v. Cartier, 20 N. D. 72, 126 


N. W. 491. : 

As to manner of attack upon judgment voidable because judge was not appointed or 
elected for district in which he acted. State v. Heiser, 20 N. D. 357, 127 N. W. 72. 

On necessity of making application for order to vacate verbal order to show cause. 
before he has right to review. Albrecht v. Zimmerly, 23 N. D. 337, 136 N. W. 240. 
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CHAPTER 3. 
FORM OF CIVIL ACTIONS. 
§ 7855. Distinction be een actions at law and suits in equity abolished. 


e - The distinction between actions at law and suits in equity 
and the cae of all such actions and suits heretofore existing are abolished ; 
and there shall be in this state hereafter but one form of action for the pd 
ment or protection of private rights and the redress of private wrongs, whic 
shall be denominated a Civil action. In such action the party ae 
shall be known as the Plaintiff and the adverse party as the defendant. [R. C. 
1905, § 6767; C. Civ, P. 1877, §§ 33, 34: RK. ¢. 1899, § 5181.] 


onstitutional rights not violated by this section. Kenny v. McKenzie, 25 8. D. 485, 
i EB A(NS.) —, 127 -N. W. 507, 
D 


es not change common-law practice to recover on quantum meruit. Caldwell vy. 
Myers, 28. D. 5 51 N. W, 210. 


Refers to actions at law and suits in equity, not to special proceedings. State v. 
Carey, 2 N. D. 36, 49 N. W. 164. D 

Intrinsic distinctions between actions not destroyed. Black v Elevator Co., 7 N 
129, 3 Macomb v. Lake County, 13 8. D. 103, 82 N. W. 41 


ions in name of county to oust 
Officers. Wishek Vv. Becker, 10 N. D. 63, 84 N. W. 390. 


Distinction in form of action abolished. Law and equity still remain two distinct 
systems. Sykes v. Bank, 2 8. D, 242, 49 N. W. 1088. 


cedure. Byrne y. McKeachie, 29 §. D. 476, 137 N. W. 343, 
§ 7356. Actions upon judgments, No action shall 
judgment rendered in any court of this state between the Same parties within 
nine years after its rendition without leave of the court for good cause shown 
and notice to the adverse party, [R. C. 1905, § 6768; C. Civ. P. 1877, § 35; 
R. C. 1895, § 9182, ] 


be commenced upon a 


judgment Without leave of court and leave be given 
nunc pro tune. _ Stoddard Mfg. Co. yv. Mattice, 10 §. D. 253, 72 N. W. 891. 
Cause of action cannot be created or caused to accrue nunc pro tunc. Osborne v. 
5 


: b C tes to liens and for purposes of execution, will support 
action against Judgment mptr after ten years have elapsed, Union Nat. Bank v. 
‘ ’ - 449, 


question of fact to be tried; and such order shal] be the only 
sary for a trial. [R. C.1 


- 1905, § 6769; C. Civ, P. 1877, § 86; RK. C. 1899, § 0183. ] 


CHAPTER 4. 
TIME OF COMMENCING ACTIONS, 
ARTICLE 1, Ty GENERAL, § 7358. 
- *IME OF ComMENCING ACTIONS FoR THE RECOVERY oF Rear Prop- 
ERTY, §§ 7359-7379. 
3. Tine OMMENCING OTHER ACTIons, §§ 7373-7389. 


OF 
ENERAL Provisions 4S TO THE TIME oF CoMMENCING AcTions, 
§§ 7383~7394 


accrued, except when 
Tescribed by statute. But the objec- 
04 
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tion that the action was not commenced within the time limited can only be 


taken by answer. [R. C. 1905, § 6770; C. Civ. P. 1877, § 37 ; R. C. 1899, § 5184.) 

The defense of statute of limitations is waived if not pleaded in answer. Facts 

rere bar, not conclusions of law must be pleaded. Satterlund v. Beal, 12 N. D. 
122, 95 N. W. 518. 

Plea of limitations ag defense deemed denied without reply. Meyer v. School District, 
4S. D. 420, 57 N. W. 68. 

Averment that cause of action did not accrue within six years of commencement 
sufficient. McConnell y. Spicker, 15 S. D. 98, 87 N. W. 574 ; Searls v. Knapp, 5 8. D. 
325, 58 N. W. 807, 49 Am. Bt. Rep. 873. ' 

Actions on ground of fraud do not accrue until discovery of fraud, but mistakes are 
not covered by this exception. Pollock v. Wright, 15 8. D. 134, 87 N. Ww. 584. 

When limitations pleaded as defense to note barred upon its face plaintiff must show 
contrary. Dielmann y. Bank, 8 8. D. 263, 66 N. W. 311. ; 

Limitation will not run on town warrants until funds are provided or time provided 
has elapsed. Brannon vy. White Lake Twp., 17 8. D. 83, 95 N. W. 284. 

Defense of statute of limitations is not available on demurrer. State ex rel. Berge 
v. Patterson, 18 8. D. 251, 100 N. W. 162. . , 

Statute of nonclaim in reference to failure to sue within specified time claim against 
ee estate is not affected by this section. Mann v. Redmon, 23 N. D. 508, 137 

- W. 478, 

Effect of the bar of statute of limitations. 95 Am. St. Rep. 656. 

Constitutionality of statutes creating limitation of actions. 50 Am. Dec. 391. 

Retrospective operation of statute of limitations. 111 Am. St. Rep. 445. 

Vested right in statute of limitation. 45 L/R.A. 609. 

Vested right in defense of limitations in actions involving title to real property. 
45 L.R.A. 609. ; 

Reasonableness of period allowed by statute of limitations in respect to existing 
causes of action. 7 L.R.A.(N.S.) 715; 21 L.R.A.(N.S.) 157, 

Constitutionality of statutes shortening the period of limitations. 1 L.R.A.(N.S.) 
528 


Invoking statute after judgment as ground of attack by alleged fraudulent grantee 
on judgment against grantor. 67 L.R.A. 598. 


pnienetion against judgment confessed on debt barred by statute of limitations. 30 
A, 241, 


; Right to open default judgment to let in defense of statute of limitations. 61 L.R.A. 
46. 


Who may plead statute of limitations. 104 Am. St. Rep. 742. 

ea fey to plead defense of limitations. 63 L.R.A. 193; 95 Am. St. Rep. 411. 

Burden of pve on plea to statute of limitations. 81 Am. Dec. 725. 

Fe ai of pleading limitation as bar to statutory action for death. 26 L.R.A. (N.S.) 
1, 


Laches as affecting suit to enjoin unlawful expenditures by municipality. 36 
L.R.A.(N.S.) 26. : oe 


Duty of court, in absence of objection by defendant, to dismiss suit for divorce because 
not brought within time allowed by statute after cause given. 26 L.R.A. (N.S.) 490. 


Suspension of statute of limitations by injunction. 30 L.R.A. 142; 51 Am. Dec. 700; 
75_Am. Dec. 84. 


Effect of injunction against suing to prevent running of statute. 3 L.R.A.(N.S.) 
1187; 23 L.R.A.(N.S.) 673, 


What will prevent or delay running of limitation on stipulated time for commencing 
suit on insurance policy. 47 L.R.A. 709. 


Effect on running of ‘statute of limitations of request not to sue or agreement not to 
plead the statute. 16 L.R.A.(N.S.) 645. 
Operation of statute of limitations where a cause of action for nominal damages sub- 
sequently ripens into a right to actual damages. 126 Am. St. Rep. 944, 
ect of limitation provided by the parties in their contract. 25 Am. ae 104. 
Conflict of laws; right to enforce demands barred in the country of their origin. 
22 Am. Dec. 363, 


ARTICLE 2.— TIME oP COMMENCING ACTIONS FOR THE RECOVERY or REAL 
PROPERTY. 


§ 7359, By the state. The state of North Dakota will not sue any person 
for or in respect to any real property or the issues or profits thereof by reason 
of the right or title of the state to the same, unless: 

1. Such right or title shall have accrued within forty years before any action 
or other proceeding for the same shall be commenced; or, 

2. The state or those from whom it claims shall have received the rents and 
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profits of such real property or of some part thereof within ce ey of forty 
years. [R.C. 1905, § 6771; C. Civ. P. 1877, § 38; R. C. 1899, s Ay ee — 
Action for accounting under ara de and to redeem is alder 7 : zz a ie 
§ 4856 (S. D. roe ae Proc., § 66, N. D. Rev. Codes, § 6793). Hou - Hoyn 
8. D. 176, 84 N. W. 773. 

§ 7360. Persons claiming under state. No action shall be proven big rh 
in respect to real property by any person claiming by virtue of lee ee hepa 
state, unless the same might have been commenced as herein spec fie prueee 
such grant had not been issued or made. [R. C. 1905, § 6772; C. Civ. P. , 

39; R. C. 1899, § 5186.] 

§ 7361. reel of limitation, when. When grants of real ee 
have been issued or made by the state and the same shall be declared vol : y 
the determination of competent court rendered upon an allegation o ; 
fraudulent suggestion, or concealment, or forfeiture, or mistake, or pshanedarpie 0 

& material fact, or wrongful detaining, or defective title, in such case an action 


state or by any subsequent grantee of the same premises, his heirs or assigns, 
within twenty years after such determination was made, but not after that 


7362. Seizin within twenty years. No action for the recovery of real prop- 
mE or for the recovery of the Possession thereof shall be maintained, unless 
it appears that the plaintiff, hig ancestor, predecessor or grantor was seized 
or possessed of the premises in question within twenty years before the com- 
mencement : such action. [R. C. 1905, § 6774; C. Civ. P. 1877, § 41; RB. C. 
1899, § 5188, 


a to doctrine of taking possession. J, B. Streeter, Jr., Co. v. Frederickson, 11 


Inapplicable to suit by et ae inst mortgagee in possession. Nash v. North- 
west Land Co., 15 N. D. 566, 108 N. W. 792, 


Limitation of actions in ejectment and like actions. 4 Am. St. Rep. 382. 
noe . judgment in ejectment upon statute of limitations, 54 Am. Dee. 548. 
ect o 


usband’s life estate to suspend or prevent running of statute of limitations 

against wife’s title to real estate peakbaa | possessed. 10 L.R.A.(N.S.) 86, 
Does statute of limitations run during fe estate against proceedings by remainderman 
rty by 


person having power of eminent domain, 


§ 7368. Same. No cause of ac 


founded upon the title to real property or to rentg or 
shall be effectual, unless it appears th 
interposing the defense or counterclaim, 


six years in such manner as to extend scope 
of land flooded by dam is insufficient to show prescriptive right to maintain flashboards. 
hearer v. Hutterische Bruder Gemeinde, 28 g. D. 509, 134 N. W. 63. 


i statute “of limitations to actions for injuries milldam. 17 
L.R.A.(N.8.) 206, : by 


en does statute of limitations commence to run inst action for injury to sur- 
face by mining operations or other excavations. 23 L, A.(N.S.) 805, 


Running of limitations against action by abutting owner for compensation for rail- 

road in street. 36 L.R.A.(N.S.) 835. 
§ 7364. One year after entry. No entry u 
sufficient or valid as a claim unless an action j 
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when the right to make such entry descended or accrued. [R. C. 1905, § 6776; 
C. Civ. P. 1877, § 43; R. C. 1899, § 5190.] 

§ 7365. Possession presumed. In every action for the recovery of real prop- 
erty or the possession thereof the person establishing a legal title to the 
premises shall be presumed to have been possessed thereof within the time 
required by law; and the occupation of such premises by any other person 
shall be deemed to have been under and in subordination to the legal title, 
unless it appears that such premises have been held and possessed adversely 
to such legal title for twenty years before the commencement of such action. 
[R. C. 1905, § 6777; C. Civ. P. 1877, § 44; R. C. 1899, § 5191.] 


Record title as carrying presumption of possession. Enderlin Invest. Co. v. Nordhagen, 
18 N. D. 517, 123 N. W. 390. 


§ 7366. Occupation under written instrument. Whenever it shall appear 
that the occupant or those under whom he claims entered into the possession 
of premises under claim of title exclusive of any other right, founding such 
claim upon a written instrument as being a conveyance of the premises in 
question, or upon the decree or judgment of a competent court, and that there 
has been a continued occupation and possession of the premises included in 
such instrument, decree or judgment, or of some part of such premises, under 
such claim for twenty years, the premises so included shall be deemed to have 
been held adversely, except that when the premises so included consist of a 
tract divided into lots, the possession of one lot shall not be deemed a posses- 
sion of any other lot of the same tract. [R. C. 1905, § 6778; C. Civ. P. 1877, 
§ 45; R. C. 1899, § 5192.) 

Tax deed is sufficient on which to found claim of title by adverse possession. Murphy 
v. Dafoe, 18 8. D. 42, 99 N. W. 86. 

What amounts to color of title sufficient to sustain adverse possession. 14 Am. Dec. 
680; 88 Am. St. Rep. 701. 

Parol partition to give color of title. 16 L.R.A. 326. 

Quitclaim deed as color of title for purposes of adverse possession. 4 L.R.A.(N.8.) 776. 
rw rit cop vevance of easement as foundation for easement by prescription. 13 
a under tax certificate during redemption period adverse. 13 L.R.A.(N.S.) 


Effect of an invalid tax deed as color of title within general statutes of limitations. 
11 L.R.A.(N.S.) 772. 

Adverse possession due to ignorance or mistake as to boundary. 21 L.R.A. 829; 38 
L.R.A.(N.S.) 923. ae 

§ 7867. Adverse possession. For the purpose of constituting an adverse 
possession by any person claiming a title founded upon a written instrument, 
or a judgment or decree, land shall be deemed to have been possessed and 
occupied in the following cases: 

1. When it has been usually cultivated or improved. 

2. When it has been protected by a substantial inclosure. 

3. When, although not inclosed, it has been used for the supply of fuel or 
of fencing timber for the purposes of husbandry, or the ordinary use of the 
occupant. | 

4. When a known farm or a single lot has been partly improved, the portion 
of such farm or lot that may have been left not cleared or not inclosed accord- 
ing to the usual course and custom of the adjoining country, shall be deemed 
to have been occupied for the same length of time as the part improved and 
cultivated. [R.C. 1905. § 6779; C. Civ. P. 1877, § 46; R. C. 1899, § 5193.] 

Payment of taxes not essential to acquire title by adverse possession. Power Vv. 
Kitching, 10 N. D. 254, 86 N. W. 737. 

Possession of part of tract is presumed to be possession of all. Gale v. Shillock, 4 
D. 182, 29 N. W. 661; Smith v. Gale, 144 U. 8. 509, 36 L.ed. 521, 12 8. Ct. R. 674. 

Cutting firewood for family by an agent is an act of adverse possession. Murphy 
v. Dafoe, 18 8. D. 42, 99 N. W. 86. 

Adverse possession by mortgagor or grantee against mortgagee. 1 L.R.A.(N.S.) 1036. 

Is possession of a mortgagee who enters under incomplete or defective foreclosure ad- 
verse to mortgagor. 23 L.R.A.(N.S.) 754. 

Possession of party to mortgage as adverse within rule against conveyance of land 
held adversely. 35 L.R.A.(N.S.) 751. 
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Effect of conveyance by one cotenant to third person to found adverse possession 
gst nari ata Re rrares a diene within rule against conveyance of land held ad- 
AAs face nee asin and owners of oe eoeoag a Bh Eee 
Prater decedent held’ the equitable fan Osby eine adverse possession as against 


the remainderman by procuring a conveyance of the fee from the holder of the legal 
title. 9 L.R.A.(N.S.) 750, 


i i i ion. 15 L.R.A.(N.S.) 1192. 
ie a le “ollwing sats dee oat questions felting . savers possession, 
40 L.R.A.(N.S.) 425. ; b 

§ 7368. Actual adverse holding. When it shall appear that there has een 
an actual continued occupation of premises under 8 claim of title exclusive 
of any other right, but not founded upon a written instrument, or a Judgment 
or decree, the premiseg so actually occupied and no other shall be deemed to 
have been held adversely. [R. C. 1905, § 6780; C. Civ. P. 1877, § 47; R. C. 

poe eae and requisites of continuity of adverse possession. 13 Am. Dec. 185. 


Unbroken continuity as essential element of adverse possession. 15 L.R.A.(N.S.) 1202. 
Tacking successive possessions. 13 Am. Dec. 331. 


Use of possessory title as a weapon of offense. 46 L.R.A.(N.S.) 487. 


Possession taken and held through mistake or ignorance as constituting adverse pos- 
session. 24 Am, St. Rep. 388. 


Right of one in permissive possession of real property to acquire title by adverse 
Possession. 12 LRA(NS) 1140. 


Possession taken under mistaken belief 
adverse to true owner, 31 L.R.A.(N.S.) 15 


Acquiring title to mining claim by adverse possession. 40 L.R.A.(N.S.) 817. 


hat possession by owner of surface estate constitutes adverse possession of severed 
mineral estate. 140 Am. St. Rep. 951. 


———of lands devoted to a public use. 87 Am. St, Rep. 775; 92 Am. St. Rep. 844. 
—— +f part of a parcel of land. 12 Am. Dee. 357 


——of public property. 76 Am. St. Rep. 479. 


———possession of part as Possession of the whole. 125 Am. St. Rep. 302. 
———by donee under parol gift. 35 L.R.A, 835 


y adverse possession, 
is privies, 25 L.R.A.(N.S.) 129, 


Actual possession of land consists in subjecting it to the will and dominion of the 
Beakey, 15 S. D, 344, 89 N. W. 655. 


party knows he has no title. Deffeback v. 
, 29 Led. 423,6 SCL R 
Bhacken similar est in oe Code Civ. Proe., § 325, see Central Pac. R. Co. v. 
Cal. 196, 26 Pac, 801. agely v. Hagely, 68 Cal. 348, 9 Pac. 305; Brown v. Clark, 89 


§ 7370. Landlord and tenant. Wh the relation of : 
ant shall have existed between an raons, the mee on Of landlord and ten 


y persons, the possession of the tenant shall 


ord. But such presumptions ghall 
iods herein limited. R. C.1 l 
1877, § 49; R. ©. 1899, § 5196. ] oP § 6782; ©. Chy, P. 


a i Peeeeesion by tenant against landlord’s title. 12 L.R.A. ( N:S.) 1148; 89 Am. 
Tenant’s right to a 


uire title not in i : 
cf tenancy, §3 LR. reves Consistent with landlord’ 
1708 


8 title at commencement 


Commencing Actions. | CODE CIVIL PROCEDURE. §§ 7371-7374 


§ 7371. Effect of descent. The right of a person to the possession of any 
real property shall not be impaired or affected by a descent being cast in con- 
sequence of the death of a person in possession of such property. [R. C. 1905, 
§ 6783 ; C. Civ. P. 1877, § 50; R. C. 1899, § 5197.] ; 

Does the continuation by a life tenant, or his grantee, of an adverse possession initiated 
a creator of the life estate, inure to the benefit of the remaindermen? 24 L.R.A.(N.S.) 

Must ancestor have been in possession to give heirs the benefit of his color of title? 
42 L.R.A.(N.S.) 403. 

§ 7372. Disabilities extend time. If a person entitled to maintain any of 
the actions mentioned in this article, or to interpose a defense or counterclaim 
thereto, or to make an entry upon real property, is, when his title first descends 
or his cause of action or right of entry first accrues, or when such defense or 
counterclaim might be interposed, either: 

1. Within the age of twenty-one years; or, 

2. Insane; or, 

3. Imprisoned on a criminal charge or in execution upon, conviction of a 
criminal offense for a term less than for life, the time of such disability is not 
a part of the time in this article limited for the commencement of such action, 
or the making of such entry, or the interposing of such defense or counter- 
claim; but the time so limited cannot be extended more than ten years after 
the disability ceases or after the death of the person so disabled. ([R. C. 
1905, § 6754; C. Civ. P. 1877, § 51; R. C. 1895, § 5198.] 

Time of commencement of actions for the recovery of real property applies to actions 
at law only and not to equitable actions. Houts v. Hoyne, 14 S. D. 176, 84 N. W. 773. 

The title to land becomes valid by ten years’ adverse possession and payment of taxes 
under section 5471 as against minors as well as adults. Schauble v. Schulz, 137 Fed. 


389. 
Does the disability of one person inure to the benefit of another? 49 Am. St. Rep. 


0. 
Disabilities which protect from the statute of limitations. 36 Am. Dec. 68. 


ARTICLE 3.— TIME OF COMMENCING OTHER ACTIONS. 


§ 7373. Other periods. The following actions must be commenced within 
the periods set forth in the following five sections after the cause of action 
has accrued. [R. C. 1905, § 6785.] 

No lapse of time will bar remedy to enforce tax lien against land. Wells County v. 
McHenry, 7 N. D. 246, 74 N. W. 241. ; 

Statute of limitations may be shortened as to existing causes of action. Mer. Nat. 
Bank v. Braithwaite, 7 N. D. 358, 75 N. W. 244, 66 Am. St. Rep. 653; Osborne v. Lind- 
strom, 9 N. D. 1, 81 N. W. 72, 46 L.R.A. 715, 81 Am. St. Rep. 516; Power v. Kitching, 
10 N. D. 254, 86 N. W. 737. ; 

Statement that cause did not accrue within six years before commencement of action 
is good pleading of statute. McConnell v. Spicker, 15 S. D. 98, 87 N. W. 574. ; 

As to when limitation period begins to run against right to maintain foreclosure action. 
Paine v. Dodds, 14 N. D. 189, 116 Am. St. Rep. 674, 103 N. W. 931. 

Action against county segregated from another county for indebtedness of latter made 
a charge upon it by statute is not within the statute of limitations. Burleigh County v. 
Kidder County, 20 N. D. 27, 125 N. W. 1063. ; 

Judgment, dead so far as it relates to liens and for purposes of execution, will support 
action against judgment debtor after ten years have elapsed. Union Nat. Bank v. Ryan, 
23 N. D. 482, 137 N. W. 449. 

Limit of time for interposing defense of usury against national bank. 56 L.R.A. 686. 


§ 7374. Ten years. Within ten years: 

1. An action upon a judgment or decree of any court of the United States 
or of any state or territory within the United States. 

2. An action upon a contract contained in any conveyance or mortgage of or 
instrument affecting the title to real property, except a covenant of warranty, 
an action upon which must be commenced within ten years after the final 
decision against the title of the covenantor. 

8. Any proceeding by advertisement or otherwise for the foreclosure of 
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& mortgage upon real estate. [R. C. 1905, § 6786; C. Civ. P. 1877, § 53; R. C. 
; 1901, ch. 120. 
aed Page er essen ie period within which action can be brought. _Bank 
v. Braithwaite, 7 4 D. 358, 75 N. W. 244; Osborne vy. Lindstrom, 9 arta x ov . W. Ei 
islature may shorten limitation 4 rege a urement er. Bank 
Braithwaite, 9 N. D. 358, 75 N. W. 244, 6 ep. 653, Hef 
Acti unty warrant may be brought at an time within twenty years. eman 
v. Penntagtan: County, 3S. D. 162, 52 N, W. 851; Btewart v. Custer County, 14 8. D. 158, 
84 N. W. 764. 
Distinction between an and _— itor be ae - rma except as to statute 
f limitations. Gibson v. A en, 19 8. D, . W. ; 
: aks effect of issuing execution on judgment ten years after entry, where debtor has 
been absent from state. Weiabecker v. Cahn, 14 N, D, 390, 104 N. W. 513. 
Right to sue on justice’s court judgment within ten years. Holton v. Schmarback, 
15 N. D. 38, 106 N. W 36. 


As applied to running of statute in Proceeding to foreclose by advertisement. Clark 
v. Beck, 14 N. D. 287, 103 N. W. 755, 

Action to foreclose Mortgage on real property must be commenced within ten years. 
Colonial & U. S. Mo 


~ Co, resher Co., 14 N. D, 147, 70 L.R.A. 814, 
116 Am. St. Rep. 642, 103 N. W, 915, 8 A. & E. Ann. Cas. 1160. 


On right to foreclose security after action on debt is barred. Satterlund v. Beal, 12 
8 


Judgment, dead so far as it relates to liens and for purposes of execution, will 


support action against judgment debtor after ten years have elapsed. Union Nat. Bank 
D. 482, 137 N. W. 449, 


Mortgage reciting, “In witness whereof, the said parties of the first part have here- 
unto set their hands and seals” and in which word “ sea 


” follows name of mortgagor, 
is sealed instrument. Green v. Frick, 25 §, D, 342, 126 N. W. 879. 


Limitation of actions against county and like warrants. 8 Am. St. Rep. 206. 
Bar of oe of limitations as ground for quieting title as against incumbrance. 
6 L.R.A.(N.S.) 516, 


1, Effect of statute of limitations upon judgments, 133 Am. St. Rep. 60. 
Effect of bar of statute of limitations 


against action to enforce jy ent upon ht 

to issue execution thereon. 23 L.R.A.(N.8.) 1096, meen oe 

: pip licability of state statute of limitati 
A. $78, 


Ped gree : wee te ; LRA. (N.8.) 354 ree 
: ) ry Of principal debt on ri t to foreclose a mortgage or 
of trust securing the same. 21 LRA 550, : 


under conveyance absolute ite face, but inte ao upon rights and remedies 
N ; = - o oe, le ry) obo 
825; 24 LRA(NS.) 940, mY intended as 8 mortgage. 11 L.R.A.(NS) 


Uurchase money on right to enforce lien where 
vendor takes mo age which shows th it i i 
ERA (NS ieee g ow at it ig Siven for the Pp Money. 39 


roceedings against his grantee. 26 L.R.A.(N.S.) 898 
Effect of accelerat on ision in mort or note to sta i 
running, 12 LRA, (NS) 1190; 29 LRA (NS) 1110, ie naene of nunetae 
: 7375. Six years, Within six years: 


- AN action upon a contract, obligation or liability, 
excepting those 


anaAT expr implied, 
mentioned in section 6762. Press or implie 


ing actions for the specific recove 


rights of another not 
- An action for relief on the : : ° 
were solely copnizahie eae Ground of fraud in cases which heretofore 
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7. An action for the foreclosure of a mechanics’ lien; provided, that this 
subdivision shall not apply to any mechanics’ lien filed prior to July first, 
coo “s C. 1905, § 6787; C. Civ. P. 1877, § 54; BR. C. 1895, § 5201; 
1903, ch. 2. 


Where cause of action barred in foreign state, bar available here. Rathbone v. Coe, 
6 D. 91, 50 N. W. 620. 

Tax lien is not barred in six years. Wells County v. McHenry, 7 N. D. 246, 74 N. W. 
241; Land Co. v. Douglas County, 8 S. D. 491, 67 N. W. 52. 

Action may be maintained to recover money obtained by fraud. Krump v. Bank, 8 
N. D. 75, 76 N. W. 995. 

A payment by one net debtor will not interrupt runn of statute as against 
another joint debtor. Grovenor v. Signor, 10 N. D. 503, 88 N. W. 278. 
gene warrants subject to six years limitation. Coler v. Sterling, 15 8. D. 415, 

- W. 1022. 

Failure to state residence in state for six years not fatal to defense. Saxton v. 
Musselman et al., 17 8. D. 35, 95 N. W. 291. 

Pleading limitations on note casts burden of proof on holder. Dielmann v. Bank, 8 
S. D. 263, 66 N. W. 311; McConnell v. Spicker, 15 S. D. 98, 87 N. W. 574. 

Averment that cause of action did not accrue within six ag of commencement, 
sufficient. Searls v. Knapp, 5 8. D. 825, 58 N. W. 807, 49 Am. St. Rep. 873. 

Limitation will not run on town warrants until funds are proaet or time to provide 
has elapsed. Brannon v. White Lake Twp., 17 S. D. 83, 95 N. W. 284. 

Six years limitation ve to civil action to enforce statutory ie ere of father to 
support illegitimate chi State ex rel. Berge v. Patterson, 18 S. D. 251, 100 N. W. 
162. 


Inapplicable to equity action to recover deceased partner’s interest in partnership. 
McPherson v. Swift, 22 8S. D. 165, 1833 Am. St. Rep. 907, 116 N. W. 76. 

On application of section to action for recovery of money ee for tax sale certificate, 
subsequently declared void. Sherwood v. Barnes County, 22 N. D. 310, 134 N. W. 38. 

When does statute of limitations begin to run against action to recover money collected 
by attorney. 17 L.R.A.(N.8.) 667. ae ve 

——against action to recover money co agent not an attorney. 17 

S8 aes | f id j im bsequentl: ersed 

——against action to recover money on a judgment subsequently rev or 
modified. 25 L.R.A.(N.8.) 31... iz 

——against action on certificate of deposit. 29 L.R.A.(N.S.) 685. 

POI Garr action to enforce liability of member of mutual fire insurance company. 
~-R.A. 508, 
inst an action by a sure inst a cosurety for contribution. 18 L.R.A.(N.S.) 
585; 42 LRA. N.8.) 1181, er 

——against action on contract payable on demand. 32 L.R.A.(N.S.) 486; 136 
Am. St. Rep. 469. 

——against right of action on promise to pay as soon as convenient. 1 B. R. C. 113. 

——against an action for negligence or misconduct of an attorney in performance of 
professional duties. 12 LRAINS.) 1005. 

——in favor of abstracter of titles. 123 L.R.A.(N.S.) 454; 15 L.R.A.(N.S.) 160, 

——against action to recover money paid by mistake. 11 L.R.A.(N.S.) 1191. 

——against action for injury to lateral support. 68 L.R.A. 693. 

——against action for injuries from taking of water supply by right of eminent 
domain. 58 L.R.A. 258. 

——against action for damming back waters of stream. 59 L.R.A. 888. 

——in actions against stockholders and officers of corporations. 96 Am. St. Rep. 972. 

——in action against stockholders for unpaid subscriptions. 3 Am. St. Rep. 827. 

Bar of debt to corporation as bar to enforcement of its lien therefor upon stock. 39 
L.R.A.(N.8.) 801. 

Accrual of right of action to put statute of limitations into operation as to stock- 
holder’s liability for corporate debts. 10 L.R.A.(N.S.) 897. 

When does the statute of limitations begin to run against the unpaid balance of a 
stock subscription. 1 L.R.A.(N.8.) 901. 

Does statute of limitations commence to run at time of breach of contract or at time 
actual damages are sustained in consequence thereof. 15 L.R.A.(N.S.) 156. 

Effect of statute of limitations the trust relationship aris from the taking of 
title in the husband’s name, to lands inherited by, or pur th the money of, the 
wife. 12 L.RA.(N.S.) 493. 

Limitation of actions on bank checks. 22 L.R.A. 110. 

Necessity for demand to set statute running against action on certificate of deposit. 
1 L.R.A.(N.8.) 1130. 

Necessity of demand im order to start statute against action for a bank deposit. 3 
L.R.A.(N.S.) 571. 
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servi th, 
Breach by promisor during lifetime of eae mura for ces upon dea 
ing the statute of limitations. 36 L.R. (NS. ‘ : 
When right of aesommodation party who has been obliged to pa Lie oa accrues 
to recover amount so paid from accommodated party. 37 L.R.A.(N. -) ee noe 
Effect of running of limitation since original assessment for local ay age 
@ reassessment ordered because of invalidity or original. 28 L.R.A.(N, 2, es 
Effect of statutory bar of action for purchase money upon right to enforce 
lien. 39 L.R.A.(N. -) 1171, 
Right to pcivee for services rendered beyond statutory period of limitation upon 
breach of parol contract to make provision by will. 6 L.R.A.(N.S.) 703. 


Effect of executor’s promise as to payment of legacy to terminate trust and start 
limitations running. 9 L.R.A.(N.S.) 214, 


Effect of acceleration rovision in note to start statute of limitations running. 12 
L.R.A.(N.S.) 1190; 22 L. -A.(N.8.) 1110. 


Applicability of statute of limitations governing action for trespass, to actions for 
damages to real Property. 26 L.R.A.(N.S.) 1047. 


Effect of continued occupancy by trespasser for less than limitation period to estop 
owner to maintain trespass q.¢. f. 23 L.R.A.(N.S.) 270. 


Running of limitations against action to recover stolen property. 39 L.R.A.(N.S.) 
120; 34 L.R.A.(NS.) 621. 


Limitation of action for damages from nuisance. 20 Am. St. Rep. 176. 
Fraud at law as preventing the operation of statute of limitations. 60 Am. Dee. 511. 


Is action based on fraud governed by statute of limitations applicable to injury to 
Property or injury to person. 28 L.R.A.(N.S.) 353. 


Effect of right to attack property haere conveyed, to start statute of limitations 
running as against cane to file creditors’ bill. 9 L.R.A.(N.S.) 988. 


Failure to notify other party of mistake made by him as fraud which will toll the 
statute of limitations, 21 L.R.A.(N.S.) 950, 


Concealment of identity by change of name as interrupting statute of limitations. 
39 L.R.A.(N.S.) 741, 


Effect of public records as notice or evidence of notice which will set statute of 
limitations running against action based on fraud. 29 L.R.A.(N.S.) 208, 


§ 7376. Three years, Within three years: 

1. An action against a sheriff, coroner or constable upon a liability incurred 
by the doing of an act in his official capacity and by virtue of his office, or by 
the omission of an official duty, including the nonpayment of money collected 
upon an execution. But this section shall not apply to an action for an escape. 

2. An action upon a statute for a penalty or forfeiture, when the action is 

» or to such party and the state, except when the 


statute imposing it prescribes a different limitation. [R. C, 1905, § 6788; 
C. Civ. P. 1877, § 55; B.C. 1899, § 5202. ] 


Right to set up usurious interest paid as a counterclaim. Wilson y. Selby, 7 8. D. 
494, 64 N. W. 537 


Statute not apply to action against sureties on sheriffs bond, if cause reduced to judg- 
ment within three years. Conno W. 588. 


ight to set off usurious payments to national bank when right 1 
barred by limi R 99. 


ed to have accrued 
: a OF 1905, 6789; C. Civ. P. 
1877, § 96; 1893, ch. 87,§1;R.¢6 1895, § 9203.] 


[R. C. 1905, § rene, Of, prisoner 
Tocess, Pipe »§ 6 ; U. Civ, P, ’ 
§ 57; R. C. 1899, § 5204. ] § 6790; C. Civ. P. 1877 


Commencing Actions. CODE CIVIL PROCEDURE. | §§ 7379-7382 


§ 7379. Balance of open account. In an action brought to recover a balance 
due upon a mutual, open and current account, when there have been reciprocal 
demands between the parties, the cause of action shall be deemed to have 
accrued from the time of the last item proved in the account on either side. 


[R. C. 1905, § 6791; C. Civ. P. 1877, § 58; R. C. 1899, § 5205.] 
a aia to account for items charged with credit for partial payment. McArthur 
v. McCoy, 21 8. D. 314, 118 N. W. 155. 

oe eo mutual accounts and application of the statute of limitations thereto. 89 
Effect of specific application of payment to last item of o account on statute of 
limitations. 19 LRANS) 126. a a a 

Effect of retaining statement of account barred by limitations to render it an account 
stated. 29 L.R.A.(N.S8.) 346. 

As to similar provision in Cal. Code Civ. Proc., § 344, see Rocca v. Klein, 74 Cal. 
526, 16 Pac. 323; Millet v. Bradbury, 109 Cal. 170, 41 Pac. 865; Flynn v. Seale, 2 Cal. 
app. 665, 84 Pac. 263. Code Civ. Proc., § 353, see In re Bullard, 116 Cal. 355, 48 Pac. 


§ 7380. Forfeiture by person. State. An action upon a statute for a pen- 
alty or forfeiture given in whole or in part to any person who will prosecute 
for the same must be commenced within one year after the commission of the 
offense ; and if the action is not commenced within the year by a private party, 
it may be commenced within two years thereafter in behalf of the state by the 
attorney-general, or by the state’s attorney of the county where the offense 
was committed. [R. C. 1905, § 6792; C. Civ. P. 1877, § 59; R. C. 1895, § 5206.] 

§ 7381. Other relief ten years. An action for relief not hereinbefore pro- 
vided for must be commenced within ten years after the cause of action shall 
have accrued. [R. C. 1905, § 6793; C. Civ. P. 1877, § 60; R. C. 1899, § 5207.] 


Governs action for accounting under mo e and to redeem. Houta v. Hoyne, 14 
8. D. 176, 84 N. W. 773; Houts v. Olson, 14 8. D. 475, 85 N. W. 1015. 
Right of voluntary payor of mortgage to be subrogated to rights of the mortgagee, 
barred ten years after payment. Pollock v. Wright, 15 8S. D. 134, 87 N. W. 584. 
Equity action to recover deceased partner’s interest in partnership must be com- 
eee oe ten years. McPherson v. Swift, 22 8. D. 165, 133 Am. St. Rep. 907, 
16 N. W. 76. 
Conflict of laws as to limitation of actions against stockholders. 48 L.R.A. 637. 
Statute of limitations as to right of partners in real property. 28 L.R.A. 108. 
a a defense to revocation of physician’s or attorney’s license. 11 L.R.A.(N.S.) 
——as between trustor and trustee. 99 Am. Dee. 389. 
———between sureties, copromisors, etc. 61 Am. Dec. 504. 
founded on mistakes in boundaries. 62 Am. Dec. 527. 
‘where the damages are consequential. 38 Am. Dec. 270. 
———-against foreign corporations. 52 Am. Dec. 256. 
Running of limitations as to accounting by cotenant. 28 LJR.A. 859. 
When limitations run against action between cotenants for use and occupation or 
rents and profits. 29 L.R.A.(N.S.) 239. 
Statute of limitations applicable to action to enforce an implied promise 
from acceptance of devise ble with payment of legacy. 8 L.R.A.(N.S.) 398. 
- area! of statute of limitations to suit to remove cloud from title. 29 
-R.A.(N.S.) 980. 
- Does limitation run against mortgagee in on, 84 L.R.A.(N.S8.) 356. 
Pedr ve uo warranto is affected by the rules controlling limitations of actions. 52 
t. Rep. 312. 
As to similar provision in Cal. Code Civ. Proc., § 843, see Lux v. Haggin, 69 Cal. 
255, 10 Pac. 674; Dore v. Thornburgh, 90 Cal. 64, 25 Am. St. Rep. 100, 27 Pac. 30. 
§ 7382. Same to state and persons. The limitations prescribed in this chap- 
ter shall apply to actions brought in the name of the state, or for its benefit, 
in the same manner as to actions by private parties. [R. C. 1905, § 6794; C. 


Civ. P. 1877, § 61; R. C. 1899, § 5208.] 
Limitations do not run against taxes, though levied in name of state. Iowa Land Co. 
bp le County, 8 8. D. 491, 67 N. W. 52; Coler v. Sterling, 15 S. D. 415, 89 N. W. 
Operation of statute of limitations against government and governmental bodies. 101 
Am. St. Rep. 144. 
Are municipal corporations subject to the statute of limitations. 32 Am. Dec. 719. 
May statute be interposed against an action by a municipality to recover damages 
for injury to property. 32 L.R.A.(N.S.) 245. 
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: snks f 
imitati i i tion upon obligations o 
tatute of limitations begin to run against ac RA (NS. 
minicar na andi municipal body payable out of a particular fund. 10 L.R.A.( ) 
478. 


Effect of laches on state’s right to oust a corporation of its rights and franchises. 
14 L.R.A.(N.S.) 336. 


is a joi i ited in i ith him. An attempt 
S @ joint contractor or otherwise united in interest wi 
to amen. an action is deemed equivalent to the commencement thereof 


transaction of business. But such an attempt must be followed by area 
publication of the summons, or the service ee ee sixty days. ([R. C. 
1905, § 6795; C. Civ. P. 1877, § 62; R. C. 1895, 
eee deemed issued ae signed by attorney. Smith v. Nicholson, 5 N. D. 426, 
67 N. W. 296, 
No person can be deemed party to an act 
Bunker y, Taylor, 10 S. D, 526, 74 N. W. 450 


Motion to quash service and to dismias lien constitute a waiver of defect in service. 
Reedy v. Howard, 11 §, D. 160, 76 N. W. 304. 


Action cannot be instituted by stipulation, 
N. W. 221. 


ion unless he is served with summons. 


Ramedell v. Duxberry, 14 8, D. 222, 85 


When action is deemed commenced. Smith vy. Nicholson, 5 N. D. 426, 67 N. W. 296. 
lacing summons in sheriff's hands not sufficient, unless service made. Mars vy. Min. 
Co., 7 8S. D. 605, 65 N. W. 19, 


This section qualifies C. L., § 4892 (8. D. Rev. Code Civ. Proc., § 103; N. D. C. L. 
1913, § 7420). “Bunker v. Taylor, 10 8. D. 526, 74 N. W. 450. 
en service usahed action falls, except in atta 
owar 


chment and where limitations might 
bar. Reedy vy, d, 11 S. D. 160, 76 N. W. 304. 
Indorsement stamped on back of summons and complaint showing time of filing is 
sufficient evidence o time of commencement of action. Galehouse vy. Minneapolis, St. 
-& 8. Ste M. R. Co., 22 N. D. 615, 47 L.R.A.(N.S.) 965, 135 N. W. 189. 
When action i publication deemed commenced, for purpose of stat- 
ute of limitations, 28 L.R.A.(N -) 702 


Relation of new pleadings to 
L.R.A.(N.S.) 196, 


As to similar provision in Cal. Code Civ. Proc., § 350, see Jeffers v, Cook, 58 Cal. 
147; Baker v, Ba er, 136 Cal. 302, 68 Pac, 971, 


384. Exception, Absentee. If when th 
against any person, he shall be out of the st 


first, 1919 1905, § 6796. GC and after January 
1895, § 5210; 1905, ch. 5] 7 1905, § ; ©. Civ. P. 1877, § 63; R. C. 


ortgage on real Property, Colonial & U.S. Mortg. 

50; Colonigy y R:A- 814, 116 Am. St. Rev, 642, 103 

. - Ann. Cas, 1160; Colonial & U, 8. Mortg, Co, y, Flemington, 14 
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N. D. 181, 116 Am. St. Bop. 670, 103 N. W. 929; Paine v. Dodds, 14 N. D. 189, 116 
Am. St. Rep. 674, 103 N. W. 931. 

As to effect of issuing execution on judgment ten years after entry, where debtor has 
been absent from state. Weisbecker v. Cahn, 14 N. D. 390, 104 N. W. 513. 

Inapplicable to foreclosure actions oe. rior to enactment of statute. Adams 

F. Co. v. Kenoyer, 17 N. D. 302, 16 L.R.A.(N.S.) 681, 116 N. W. 98. 

Concurrent remedy was created by sections 7083-4, Rev. C. 1905 (§§ 7692-3, C. L. 
1913) and this section was not repealed thereby. Union Nat. Bank v. Ryan, 23 N. D. 
482, 137 N. W. 449. 

Absence from the state forms no exception unless expressed. 13 Am. Dec. 368. 

_ What constitutes “residence out of the state” within meaning of statute of limita- 
tions. 17 L.R.A, 225; 47 L.R.A.(N.S.) 309. 

Applicability to’ nonresidents of provision suspending limitations against defendant 
who is out of state, until his “return.” 25 L.R.A.(N.S.) 24. 

Applicability of tolling provision in general statute when defendant absent from state, 
to special limitation imposed by statute creating cause of action for wrongful death. 
38 L.R.A.(N.S.) 521. 

Effect of mortgagor’s absence from state to toll statute of limitations as against fore 
closure proceedings against his grantee. 26 L.R.A.(N.S.) 898. 

AB ponies provision in Cal. Code Civ. Proc., § 351, see Watt v. Wright, 66 Cal. 
202, 5 Pac. 91. 

§ 7385. Same. Disabilities. If a person entitled to bring an action, other 
than for the recovery of real property, except for a penalty or forfeiture, or 
against a sheriff or other officer for an escape, is at the time the cause of action 
accrued, either: 

1, Within the age of twenty-one years; or, 

2. Insane; or, 

3. Imprisoned on a criminal charge, or in execution under the sentence of 
a@ criminal court for a term less than his natural life, the time of such disability 
1s not a part of the time limited for the commencement of the action; provided, 
that the period within which the action must be brought cannot be extended 
more than five years by any such disability except infancy, nor can it be 
extended in any case longer than one year after the disability ceases. ([R. C. 
1905, : 6797; C. Civ. P. 1877, § 64; R. C. 1899, § 5211.] 

isabilities which protect from the statute of limitations. 36 Am. Dec. 68. 

Does disability of one person inure to the benefit of another. 49 Am. St. ‘Rep. 710. 

eS rari of some but not all of joint tenants as affecting statute of limitations. 7 
.R.A.(N.S.) 407. ; 

§ 7386. Limitation in case of death. If a person entitled to bring an action 
dies before the expiration of the time limited for the commencement thereof 
and the cause of action survives, an action may be commenced by his represen- 
tatives after the expiration of that time and within one year from his death. 
If a person against whom an action may be brought dies before the expiration 
of the time limited for the commencement thereof and the cause of action 
survives, an action may be commenced against his executors or administrators 
after the expiration of that time and within one year after the issuing of letters 
testamentary or of administration. [R. C. 1905, § 6798; C. Civ. P. 1877. § 65; 
R. C. 1899, § 5212.] 

Limitation of actions against estates of decedents before administration granted. 65 


Am. Dec. 594. ig 
Effect of appointment of temporary administrator, on running of limitations. 38 


L.R.A.(N.S.) 824. 

§ 7387. In case of war. When a person shall be an alien subject or a citizen 
of a country at war with the United States, the time of the continuance of 
the war is not a part of the period limited for the commencement of the action. 
[R. C. 1905, § 6799; C. Civ. P. 1877, § 66; R. C. 1899, § 5213.] 

§ 7388. When judgment reversed. If an action is commenced within the 
time prescribed therefor and the judgment therein is reversed on appeal, the 
plaintiff, or, if he dies and the cause of action survives, his heirs or represen- 
tatives may commence a new action within one year after the reversal. [R. C. 
1905. § 6800; C. Civ. P. 1877, § 67; R. C. 1895, § 5214.] 

Where assessment before referee of damages suffered by reason of erroneous injunc- 


tion, was reversed on appeal, new action begun within one year thereafter is not barred 
by general six-year statute. Quarnberg v. Chamberlain, 29 S. D. 377, 137 N. W. 405. 
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i i f an action is 
7889. Stay b unction, etc. When the commencement 0 
i by jeanne other order of a court or Judge, or by spe ante ae 
hibition, the time of the continuance of the stay is not a part o A, is a 
limited for the commencement of the action. [R. C. 1905, § 6801; C. Civ. P. 
; R. C. 1895, § 5215. 
ooo ei es ee =a during time hy frmeoe creditor is required to obtain 


leave to sue, within this section, Osborne v. trom, 9 N. D. 1, 81 N. W. 72, 81 
Am. St. Rep. 516, 46 L.R.A. 718. 


As to similar provision in Cal. Code Civ. Proc., § 356, see Barclay v. Blackinton, 127 
Cal. 189, 59 Pac. 834, 


7390. When disability available. No person can avail himself of a dis- 
ability unless it existed a his right of action accrued. [R. C. 1905, § 6802; 
C. Civ. P. 1877, § 69; R. C. 1899, § 5216.] be seat dus 

§ 7391. Coexisting disabilities. When two or more disabilities coexist at 
the time the right of action accrues, the limitation does not attach until they 
are all removed. [R. C. 1905, § 6803 ; C. Civ. P. 1877, § 70; R. C. 1899, § 5217.] 

§ 7392. Bank notes. This chapter does not affect actions to enforce the 
payment of bills, notes or other evidence of debt, issued by moneyed corpora- 
tions, or issued or put in circulation ag money. ([R. C. 1905, § 6804; C. Civ. P. 


tatutes of limitation as applicable to bank checks. 28 L.R.A. 110. ; ; 
§ 7893. Moneyed corporations. This chapter shall not affect actions against 


law; but such actions must be brought within six years after the discovery 
by the aggrieved party of the facts upon which the penalty or forfeiture 
attached or the liability wag created. [R. C. 1905, § 6805; C. Civ. P. 1877, 
§ 72; . C. 1899, § 5219.) 


hen statute of limitations begins to run ainat action to recover penalty against 
national bank taking usurious inne 56 LEA. 705. a 


ae to similar provision in Cal. Code Civ. Proe., § 359, see Green v. Beckman, 59 Cal. 


_ § 7394. New promise must be in writing. No acknowledgment or promise 
is sufficient evidence of a new or continuing contract, whereby to take the case 
out 0: same is contained in some writ- 
ing signed by the party to be charged thereby; but this section shall not alter 
the effect of any payment of principal or interest. [R. C. 1905, § 6806; C. Civ. 
P. 1877, § 73: R. C. 1899, § 5220.] 


payment by one joint debtor not interrupt running of statute as against another joint 
debtor. Grovenor vy: Signor, 10 N. D. 503, 88 N. W. 278. 
tter from maker to joint maker of note inclosing draft to pay note will not affect 
gio. © “Atute. Dorsey v. Gunkle, 188, D. 454, 101 N. W. 36, 5 A. & E. Ann. Cas. 
G and acceptan 
ng of | 
286 


iving ce of note as partial payment on account, and payment thereof 
es aN e imitation on whole account. McCarthy Bros. Co. v. Hanekutt, 29 8. D. 


Promise or acknowledgment to : 
Dec. 101; 102 Am. St. Rep. TEL take debt out of the statute of limitations. 62 Am. 


gmer y & stranger. 57 Am. Rep. 334. 
——effect of payment - dividend by assignee of insolvent dettor as an acknowledg- 
01. 


Effect of new Promise or ackaoelal { : . 
force vendor's lien, aa LRA(NS) ont of debt to remove bar of limitations to en 


‘ect of new promise or aren we a aoe bar of statute of limitations 
AA. N.S.) 912, 


remove the bar. 25 L.R.A.(N/S.) 805; 33 L. at 2 made to toll the statute oF 
LRA (WS) of promise -to Pay as soon as 
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; Promise by principal as extending limitation period as to surety. 37 L.R.A.(NS.) 
7 


Acknowledgment or promise to pay by joint debtor as agent of codebtor, as suspend- 

ing or tolling statute of limitations as to himself. 38 L.R.A.(N.S.) 685. — 
ect of acknowledgment by mortgagor to toll statute as wwe his grantee or 

other person holding interest in property through him. 28 L. A.(N.S.) 169. 

cle Sa by one joint debtor, as avoiding effect of the statute as to another. 55 
Am. ‘Rep. 42; 51 Am. Dec, 330. 

Payment by principal as extending limitation period as to surety. 37 L.R.A.(N.S.) 
272 


Payment by joint debtor as agent of codebtor, as suspending or tolling statute of limi- 
tations as to himself. 38 L.R.A.(N.S.) 685. ; see oe 

Effect of part payment on mortgage by one cotenant to toll statute of limitations as 
to others. 27 (N.S.) 146. 

Effect of payment by mortgagor to toll statute as against his grantee or other person 
holding interest in property through him. 28 L.R.A.(N.S.) 169. 

Payment of interest by devisee of property covered by mortgage, as keeping debt 
alive against whole estate. 2 B. R. C. 293. 

Effect of application to indebtedness of proceeds of sale of collateral security, upon 
running of statute of limitations. 27 L.R.A.(N.S.) 843. 

Effect of application of proceeds of sale under deed of trust or mo e upon the 
running of the statute of limitations against the indebtedness secured. 14 L.R.A.(N.8.) 
479. 

Effect of payments to estop one from pleading statute of limitations. 63 L.R.A. 203. 

Effect of payment on conditions to take a debt out of the bar of the statute of 
limitations. 55 L.R.A. 320. 

Revival of barred debt by application of general payment. 14 LJR.A. 208; 13 
L.R.A.(N.S.) 1141. 

Right to apply indebtedness owed by creditor to debtor, for purpose of tolling statute. 
42 L.R.A.(N.S.) 1155. 

Effect of giving a check for an indebtedness, or part thereof, to toll the statute of 
limitations upon the original indebtedness. 18 L.R.A.(N.S.) 223. 

At what time does a partial payment made by check or note arrest the running of 
the statute of limitations. 1 B. R C. 494, 

Effect of payment on barred judgment. 8 L.R.A.(N.S.) 445. 

Effect of payment on xwer! held as collateral to stay running of statute against 
principal obligation. 12 L.R.A.(N.8.) 1032. 

: ae res as paper as taking debt out of statute of limitations. 35 

.R.A.(N.S.) 97. 

Does the last Lig ba on a past due debt secured by a mortgage, which debt sub- 
sequently becomes barred, fix the period from which the limitation applicable to the 
mortgage is to be computed. 11 LR-A.(N.S.) 744, 

4s to similar provision in Cal. Code Civ. Proc., § 360, see Wells v. Harter, 56 Cal. 342; 
Biddel v. Brizzolara, 56 Cal. 374; Curtis v. Sacramento, 70 Cal. 412, 11 Pac. 748; 
Auzerais v. Naglee, 74 Cal. 60, 50 Pac. 371; Booth v. Hoskins, 75 Cal. 271, 17 Pac. 225; 
Tuggle v. Minor, 76 Cal. 96, 18 Pac. 131; Baird v. Crank, 98 Cal. 293, 33 Pac. 63; Wells, 
F. & Co. v. Enright, 127 Cal. 669, 49 L.R.A. 647, 60 Pac. 439; Rounthwaite v. Rounth- 
waite, 6 Cal. Unrep. 878, 68 Pac. 304; Morehouse v. Morehouse, 140 Cal. 88, 73 Pac. 
738, 6 Cal. Unrep. 966, 69 Pac. 625. 


CHAPTER 5. 
PARTIES TO CIVIL ACTIONS. 


§ 7395. Action must be prosecuted by party in interest. Every action must 
be prosecuted in the name of the real party in interest except as otherwise 
provided in section 7397. [R. C. 1905, § 6807; C. Civ. P. 1877, § 74; R. C. 
1895, § 5221.] 

Application for mandamus should be in name of State ex rel. State v. Carey, 2 N. D. 
86, 49 N. W. 164. ; 

Objection that action is not prosecuted in name of real party in interest may be raised 
by answer or demurrer. J. I. Case Co. v. Pederson, 6 8. D. 140, 60 N. W. 747. 

Actions must be aproseyuees in name of real party in interest. Smith v. Trust Co., 
8 N. D. 451, 79 N. W. 981. 

One aoe naked legal title to chose in action may maintain suit thereon. Seybold 
v. Bank, 5 N. D. 460, 67 N. W. 682; Coughran v. Sundback, 9 S. D. 483, 70 N. W. 644. 

County not necessary party to suit on sheriff’s bond. Hollister v. Hubbard, 11 S. D. 
461, 78 N. W. 949. 
< pare on bail bond should be in name of state. State v. Newson, 8 8S. D. 327, 66 

. W. 468. 


* 
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in interest, 
Assignee of claim for purposes of collection, though not only real party in 
may aie as trustee of einen feist Citizens’ Bank v. Corkings, 9 S. D. 614, 70 N. W 
059, 62 Am. St. Rep. 891. 
: Wife joining in Pate tance of offer for husband’s property, Pere Ree ry 
tiff in action Pe specitic performance. Edmison v. rowski, 9 8. D. ee ae ‘pte 
Joining grantor and grantee as plaintiffs in suit for recovery of land adversely 
at time of grant. Hegar v. DeGroat, 3 N. D. 354, 56 N. W. 150. ‘ st 
As to holder of unindorsed promissory note payable to another or = ore on 
Soda Fountain Co. v. Hogue, 17 N. D. 375, 17 L.R.A.(N.S.) 1113, 116 N. W. Aan : 
Action maintainable by grantee to recover land possessed adversely to ares ugi 
fant made before passage of act. Campbell v. Equitable Loan & T. Co., 17 8. D. 31, 
. W. 401. 


Party contracting for undisclosed principal coe ame action upon contract. 
Stewart v. Gregory, Carter & Co., 9 N. D. 618, 84 N. W. 552. 

Action may bes mealitataad in name of grantor for — de of grantee as real 

arty in interest. Galbraith v. Payne, 12 N. D. 164, 96 N. W. 258. 
J Right of one not specifically named to maintain action for libel or slander based on 


charges made against a class or group of persons to which he belongs. 23 L.R.A.(N.S8.) 
726; 25 L.R.A.(N.S.) 382, 


Who may sue for improper use of union label. 39 L.R.A.(N.S.) 1197. 


Who may complain of noncompliance with statute in adopting or changing text- 
books in schools, 19 L.R.A.(N.S.) 1003. 


Who may institute proceedings to disbar or suspend attorney for withholding client's 
money or property. 19 L.R.A.(N.S.) 419. 


Who entitled to remedy by action for damages for wrongful discharge of servant. 
6 L.R.A.(N.S.) 57, 


Who maintain action for roperty destroyed by mob. 44 LJR.A.(N.8.) 359. 
In whose name actions by Alea eputies should be brought. 42 L.R.A.(N.S.) 
887 


Right of one not a party to original replevin action to recover property seized under 
process in that action. 5 -R.A.(N.S.) 495, 


wight of stranger to writ of habeas corpus. 9 L.R.A.(N.S.) 1173. 


oO is entitled to invoke certiorari to review a decree or order affecting the sale of 
intoxicating liquor. 19 L.R.A.(N.S.) 610. 


Who is real party in interest within meaning of statutes defining parties by whom 
action must be rought. 64 L.R.A. 581, 


Agent as trustee of express trust within exception in statute requiring suits to be 
brought in the name of the real party in interest. 41 L.R.A.(N.S.) 641. 
alas in proceedings to partition property of decedents, 41 Am. St. Rep. 142. 


ufficiency of equitable title to sustain action for injury to real pro erty. 30 
L.R.A.(N.S.) 231, : a ati 


teatcee right to maintain suit to enjoin nuisance. 3 LIR.A.(N.S.) 448. 


ight of one in possession to maintain action for nuisance without proving title. 
34 L.R.A.(N.S.) 560. 


Who may sue township for injury by defects in highway. 13 L.R.A.( N.S.) 1241. 


; Interference with one’s use of highway as a special damage which will sustain an ac- 
tion by him against the wrongdoer. 28 L.R.A.(N.S.) 1053. 


te as proper party to maintain bill to abate or enjoin public nuisance in a city 
street. 19 L.R.A.( ‘S.) 1173. 
a8 A Ngo a years to recover from a municipality for change of grade in street. 


ee may sue for damming back water of stream. 59 L.R.A. 898. 
A. 283. 


Sessment for drains and sewers. 60 L.R.A. 241. 
: i ill under provision for forfeiture 
of ia beneficiary. 68 L.R.A. 455, 
njured employes’ right to reach fund under employers’ liabilit olicy. 7 
L.R.A.(N.8.) 958; 48 L, A.(N.S.) 191. ei eas 
May one who destroys insured property defeat an action by the owner on the ground 
that the right of action is in the insurer. 23 L.R.A.(N.8.) ‘870, 
hould action against third gle who caused the loss be brought by insurer or in- 
id loss and been subrogated to rights of insured. 2 


rants ] 
or Ee for auaincts purposes. 25 L.R.A.(N.8.) 404, or leases space on street 
Older on unindorsed note as real arty in interest withi i 
whom the action must be Grouche. eal (NS se if im meaning of statute by 


113 
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In whose name bond of public officer intended as a statutory bond but not binding 
as euch may be rammed 21 baageoerea 771. f 87 
Oo may enforce restrictive covenant or eement as to use of property. 

L.RB.A(NS)) 12. cas an, 

Who may bring suit to enforce subscription for charity. 48 L.R.A.(N.S.) 808. 

ey of a third party to sue upon a contract made for his benefit. 25 L.R.A. 257; 
9 L.R.A.(N.S.) 783. 

Right of creditor to enforce promise of one allowed to secure property at judicial sale 
on faith of his ‘promise to pay owner’s debts. 15 L.R.A.(N.8.) 399. 

Right of third person to maintain action upon promise of erat! to insured to pay 
all or part of proceeds of policy to such third person. 22 L.R.A.(N.S.) 639. 

Will breach of contract with municipality to keep a street or highway in repair sus- 
tain an action by a person injured directly inst ie contractor. 39 LRA. (N.S.) 1112. 

May one, not a party to an cements (lared thereby in his business, assail the 
validity thereof on the ground that it tends to create or promote a monopoly. 26 
L.R.A.(N.S.) 148. 

Consumer’s right to maintain suit to compel water company to furnish water at 
rates stipulated in contract with municipality. 1 L.R.A.(N.S.) 958. 

Right of property owner to maintain action against water company for failure to 
supply sufficient water for fire purposes, as required by its contract with municipality. 
6 L.R.A.(N.S.) 1171; 21 L.R.A.(N.S.) 1021. 

Right of subcontractor, materialman or laborer to maintain action on contractor's 
bond to owner. 27 L.R.A.(N.S.) 573. 

Right of holder of past due corporate bonds or coupons to maintain action at law 
thereon as affected by provisions of trust deed authorizing proceedings by trustee. 49 
L.R.A.(N.S.) 155. 

Right of consignee to maintain action against carrier. 36 L.R.A.(N.S.) 68. 

Right of one who is to be notified of arrival of goods consigned to another, to main- 
tain action against carrier. 39 L.R.A.(N.S.) 309. 

Effect of assignment of claim ex delicto to one against whom it was asserted, to 
enable him to maintain an action thereon against a third party. 7 L.R.A.(N.S.) 534. 

sight of indorser of lost bill, check or note to maintain action thereon. 24 
L.R.A.(N.S.) 645, 

Right of citizen to enforce a contract made for benefit of public. 49 L.R.A.(N.S.) 1166. 

Right of a citizen or rein to maintain proceedings in aid of the enforcement of 
the liquor laws, 14 L.R.A.(N.S.) 1156. 

Right of taxpayer in absence of statute to enjoin unlawful expenditures by munic- 
ipality. 36 L.R.A.(N.S.) 1. 

(Right of taxpayer to maintain suit to enforce a claim of municipal corporation. 
14 L.R.A.(N.S.) 298. 

As to similar provision in Cal. Code Civ. Proc., § 367, see Los Robles Water Co. v. 
Stoneman, 164 Cal. 203, 79 Pac. 880; Page v. Garver, 146 Cal. 577, 80 Pac. 860; Anglo- 
Californian Bank v. Cerf, 147 Cal. 384, 81 Pac. 1077; Churchill v. Woodworth, 148 Cal. 
669, 113 Am. St. Rep. 324, 84 Pac. 155. 

As to similar provision in Iowa Code, 1873, § 2543 (§ 3748, McClain’s Anno. Code). 
see State v. Butterworth, 2 Iowa, 158; The Pembinaw v. Wilson, 11 Iowa, 479; Bennett 
x cee 58 Iowa, 654, 12 N. W. 627; McCormick v. Williams, 54 Iowa, 50, 6 

- W. 138. 

Aé to similar provision in N. Y. Code Civ. Proc., § 449, see Brown v. Powers, 53 App. 
Div. 251, 65 N. ¥. Supp. 733. : 

§ 7396. Assignee. Equities. In the case of an assignment of a thing in 
action the action by the assignee shall be without prejudice to any set-off or 
other defense existing at the time or before notice of the assignment; but this 
section shall not apply to a negotiable promissory note or bill of exchange 
transferred in good faith and upon good consideration before due. [R. C. 1905, © 


§ 6808; C. Civ. P. 1877, § 75; R. C. 1899, § 5222.] 
As to set-off this section must be construed with Compiled Laws, § 4915 (S. D. Rev. 
oa Civ. Proc., § 127; N. D. Rev. Code, § 5274). Kirby v. Jameson, 9 S. D. 8, 67 
. W. 854, 
As to “assigns” not applying to indorsee of note. National Bank of Commerce v. 
Pick, 13 N. D. 74, 99 N. W. 63. 
Action to foreclose security for nonnegotiable note assigned to plaintiff is without 
ae to any defense existing before notice of assignment. Barry v. Stover, 20 
. D. 459, 129 Am. St. Rep. 941, 107 N. W. 672. 
On right to interpose counterclaim in action by one party to agreement although 
suit might be pe against all original promisors for same subject matter. Olson 
v. McQueen, 24 N. D. 212, 1389 N. W. 522. : 
§ 7397. Executors and trustees. An executor or administrator, a trustee 
of an express trust or a person expressly authorized by statute may sue with- 
out joining with him the person for whose benefit the action is prosecute” 
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ithi i his section shall be con- 

A trustee of an express trust within the meaning of t 
strued to include a person with whom or in whose name a poate te ea) 
for the benefit of another, [R. C. 1905, § 6809; C. Civ. P. 1 7, § 76; B.C. 
1899, § 5223.] eee 

3 suit b t or trustee. McLaughlin vy, Bank, 6 D. . 

N. W. 718; Lemienerest Co. 6 g. Ds 148, 58 N. W. 580; Hudson v. Archer, 4 8. = ri 
53 N. W. 1099; Braithwaite v. Power, 1 N. D, 455, 48 N. W. 354; Smith v. Trus ” 


Assignee for creditors is trustee of express trust and may sue. Sandmeyer vy. Ins. Co., 


nt, purchasing township warrant with princi al’s money, may sue thereon, where 
it a to trim individually. Brannon y, White Lake Twp., 17 S. D. 88, 95 
N. W. 284, 


Executor of plaintiff may continue action to cance] deed without joining residuary 
legatees. Subera vy. Jones, 20 8. D, 628, 108 N. W. 26. 


Right of next of kin to maintain action in interest of estate. 29 L.R.A.(N.8.) 454. 
Right of trustee ip bankruptcy, or assignee for creditors, to maintain partition. 20 
L.R.A.(N.S.) 105, 


Scope of statute permitting trustee of express trust to sue without joining bene- 


ficiaries, when Tights as between beneficiaries, or between them and the trustee, are 
involved. 6 L.R.A.(N.S.) 275, 


Agent as trustee of express trust within exception in statute r 
brought in the name of the re 


Right of agent who was in possession of Personal property to maintain an action for 
conversion. 26 L.R.A.(N.S8.) 840. 


ny of agent to whom goods are consigned to maintain action against carrier. 36 
; (N.8.) 72. " 
Right of agent, factor, broker or commission merchant, to whom goods are consigned 
for sale, to maintain action against & common carrier for damage to, or loss of, goods 
during transit, 96 L.R.A.(N, -) 437, 


Liability involved in the exercise of the right to control or carry on litigation in the 
name of another party. 62 L.R.A. 617. 


Character of contract as affectin right of undisclosed princi al to sue thereon. 29 
L.R.A.(N.8, ) 472; 39 L.R.A.(N8.) 394° r 


As to similar Provision in Cal, Code Civ, Proc., § 869, see Walker Vv. McCusker, 71 
Cal. 594, 19 Pac. 723, 
8. Married woman. When a married womar is a party, her appear- 
ance, the prosecution or defense of th ] 


€ action and the joinder with her of any 
other person or party must be governed b 


y the same rules as if she was single. 
[R. C. 1905, § 6810; C. Civ. P. 1877, §77;R.¢6. 1899, § 5224.) © ‘ 


cal t0, Similar provision in Cal. Coas Civ. Proc, § 870, see Leonard v. Townsend, 26 
§ 7399. Infant must ap 


pear by guardian, When an 


, OF by a judge thereof, expedi 


© may have a general ardian and 
may have appeared by him. [R.¢. 1905, § 6811; C. Civ. P. 1877, § 78; R. C. 
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general or testamentary guardian of such infant, if he has one within this 
state ; if he has none, then to the infant himself, if over fourteen years of age 
and within the state; or, if under that age and within the state, to the person 
with whom such infant resides. In actions for the partition of real prop- 
erty, or for the foreclosure of a mortgage or other instrument, and in all actions 
affecting the title to real property or wherein such infant is a proper or neces- 
sary pa.ty defendant, when an infant resides out of this state, the plaintiff 
may apply to the court or judge thereof, in which the action is pending, and 
will be entitled to an order designating some suitable person to be the guard- 
lan foi the infant defendant for the purposes of the action, unless the infant 
defendant or some one in his behalf within a number of days after the service 
of a copy of the order, which number of days shall be in the said order speci- 
fied, shall procure to be appointed a guardian for the said infant; and the 
court shall give special directions in the order for the manner of service 
thereof, which may be upon the infant himself or by service upon any relation 
or person with whom the infant resides, and either by mail or personally upon 
the person so served. And in case an infant defendant having an interest 
in the event of the action shall reside in any state with which there shall not 
be a regular communication by mail, on such fact satisfactorily appearing to 
the court, the court may appoint a guardian ad litem for such absent infant 
party, for the purpose of protecting the right of such infant in said action, 
and on such guardian ad litem, process, pleadings and notices in the action 
may be served in like manner as upon a party residing in this state. ([R. C. 
1905, § 6812; 1897, ch. 96; R. C. 1899, § 5226.] 

§ 7401. Guardian for person of unsound mind. When the defendant is a 
person of unsound mind at the time the action is commenced and no guardian 
has been appointed of his person or estate, the court or a judge thereof shall 
appoint a guardian for him for the action. If during the pendency of an 
action either party shall become or prove to be of unsound mind, the action 
may be prosecuted or defended by his guardian in like manner as if it had 
been commenced after the appointment of the guardian, or the court or judge 
may appoint a guardian for the action as the case may require. Such guardian 
for the action may be appointed upon the application of any party thereto 
or any relative or friend of such person of unsound mind after at least five 
days’ notice of such application shall have first been given to such person 
personally, if a resident of this state, and if not a resident, in such manner 
as the court or judge shall direct. Upon the hearing of such application the 
court or judge may, if deemed desirable and practicable, order such person of 
unsound mind to appear or be brought in by the sheriff in person. ([R. C. 
1905, § 6813; R. C. 1895, § 5227.] 

§ 7402. Guardian’s security. No guardian appointed for an infant or a 
person of unsound mind under the provisions of this chapter shall be permitted 
to receive any money or other property of the ward except costs and expenses 
allowed to the guardian by the court, or recovered by the ward in the action, 
until he has given sufficient security approved by the judge of the court to 
account for and apply the same under the direction of the court. And no 
person appointed a guardian for the purpose of defending an action brought 
against an infant or person of unsound mind shall be liable for the costs of 
such action, unless specially charged by the order of the court for some per- 
sonal misdemeanor therein. ([R. C. 1905, § 6814; C. Civ. P. 1877, § 80; R. C. 
1895, § 5228.] 

§ 7403. Who to be plaintiffs. All persons having an interest in the subject 
of the action and in obtaining the relief demanded may be joined as plaintiffs 
except as otherwise provided in this chapter. [R. C. 1905, § 6815; C. Civ. P. 
1877, § 81; R. C. 1899, § 5229.] 

§ 7404. Defendants. Any person may be made a defendant who has or 
claims an interest in the controversy adverse to the plaintiff or who is a neces- 
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sary party to a complete determination or dletiees sepa rare ae 
in; and in an action to recover possession of r e | a 

pean thereof may be joined as defendants, and any dat eee . 

or right of possession to real estate may be made party, plain Baie SC ce ag 

as the case may require, to any such action. [R. C. 1905, § ; OC. 

1877, § 82: R. C, 1899, § 5230.] 


i N. D. 365, 56 
For intervener within jurisdiction of court, see Braithwaite v. Akin, 3 Re ’ 
N. W. 133, sees i ies chai paliedto/ iitige 
tion for the recovery of money only, plaintiff canno oN’ D. 
hia slain cuaiuet « stranger he has not chosen to sue. Bolton v. Donovan, 
575, 84 N. W. 357, ; tion to quiet title in 
rty in interest may move to set aside ju ent in ac : ahtoa. <: 
which Bee, not served. Brettell v. Deffebach, 6 8. D. 21, 60 N. W. 167; Leig 
. D, 350, 66 N. W. 938. a oes : 
gee parties defindant in action to contest validity of election ig aa) gies 
tion “ shall intoxicating liquors be sold at retail.” Treat v. Morris, . D. , 
54 


Nee ion i intiff in action to set aside 
ho is director in corporation is not proper party plaint f in ; 
ee of we alleged to have been made to officer of corporation as result of fraudu 


i itle th - Murdock y, Hanson, 23 N, D, 280, 136 N. W. 236. 
ONeasiney Gast ice for specific performance of contract for sale of corporate 
stock. 31 LRA.(NS) , 


502 
Necessity of joining corporation in suit for specific performance of contract for sale 
of corporate stock, 50 L.R.A, 512. 


d partner necessary parties to suit relating to partnership real 
- 27 L.R.A. 340, 
ee holders necessary parties to Proceedings to invalidate warrants or other moneyed 
obligations of county, state or municipal corporation. 3 L.R.A.(N.8.) 256. nea 
Necessity that bailor be a party to affect him with the result of a suit by a thir 
person against the bailee. -R.A.(N.S.) 690 : 
ect of judgment in ejectment against tenant upon a landlord not a party, or vice 
versa. 26 L.R.A.(N.S.) 595. 


Judgment against trustee in mortgage as affecting beneficiary who was not a party. 
35 L.R.A.(N.S.) 1936, 
Effect of foreclosure of 


Te represented by trustee in mortgage or deed of trust 
Becuring bonds. 16 L.R.A.(N.S.) 1006. : 
we Of purchaser at judicial Sale as affected by irregularities as to parties. 21 
R.A. 43, 
Joinder of parties defendant in action against municipality for breach of duty as to 
drainage, 61 R.A, 711, 


L.R.A.(N.S.) 749. 
Joinder of aobipal sa and person responsible for dangerous condition in action for 
way. 37 L.R.A.(N.S.) 569. 
hose independent Wrongs of the same kind contribute to enhance 
the degree or extent of injury sustained by plaintift 10 L.R.A.(N S.) 167, 
As to similar Provision in Cal. Code Civ, Proc., § 379, see Shakespear vy, Smith, 77 
Cal. 638, 11 Am. St. Rep. 327, 20 Pac. 294; Gar 


i Briggs v. Breen, 123 Cal. 657, 56 Pac. 633 
§ 7405. Persons holding unrecorded co 


ortgagor of the Property mortgaged, 
roperty, which con- 


the proper office at the time of 
© action, need be made a party to such action; and the 
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ao party to the action. [R.C. 1905, § 6817; 1890, ch. 84, § 1; R. C. 1899, 
Subsequent purchaser is bound by notice of pendency of action duly filed correctly 
describing land. Borden v. McNamara, 20 N. D. 225, 127 N. W. 104, Ann. Cas. 1912C, 841. 
As to similar provision in Cal. Code Civ. Proc., § 728, see Byrne v. Hoag, 126 Cal. 
283, 58 Pac. 688; Higgins v. San Diego Sav. Bank, 129 Cal. 184, 61 Pac. 943; McDougal 

v. Downey, 45 Cal. 165. 

§ 7406. Parties to be joined. Of the parties to the action those who are 
united in interest must be joined as plaintiffs or defendants; but if the con- 
sent of any one who should have been joined as plaintiff cannot be obtained, 
he may be made a defendant, the reason therefor being stated in the com- 
plaint ; and when the question is one of a common or general interest of many 
persons, or when the parties are very numerous and it may be impracticable to 
bring them all before the court, one or more may sue or defend for the benefit 
of the whole. [R. C. 1905, § 6818; C. Civ. P. 1877, § 83; R. C. 1899, § 5232.] 


Tenants in common are not “united in interest” within this section. Mather v. Dunn, 
11 8. D. 196, 76 N. W. 922, 74 Am. St. Rep. 788. 

As to making joint obligors defendants in action on contract. Clements v. Miller, 
13 N. D. 176, 100 N. W. 239. 

One who is director in corporation is not proper party plaintiff in action to set aside 
transfer of stock alleged to have been made to officer of corporation as result of fraudu- 
Lr representations on part of said officer. Niven v. Peoples, 23 N. D. 202, 136 N. W. 


Effect of creditors’ bill for all similarly situated. 17 L.R.A. 348. 
Plaintiff’s control of suit brought for all similarly situated. 46 L.R.A. 839. 
In proceedings to partition property of decedents. 41 Am. St. Rep. 142. 

§ 7407. When severally liable. Persons severally liable upon the same obli- 
gation or iustrument, including the parties to bills of exchange and promissory 
notes, whether the action is brought upon the instrument, or by a party thereto 
to recover against other parties liable over to him, and persons liable severally 
for the same debt or demand, although upon different obligations or instru- 
ments, may all, or one or more of them, be included in the same action at the 
oes of the plaintiff. [R. C. 1905, § 6819; C. Civ. P. 1877, § 84; R. C. 1895, 

5233. ] 

Original obligor and grantor may be joined as defendants in action for debt. Senn v. 
Connelly, 23 S. D. 158, 120 N. W. 1097. 


Assignee of mo may make original mortgagee party to action to foreclose mort- 
gage. Aieuider © Peau 16 8. D. 302, 92 Rg W. 418. 
As to making party defendant who will not join as plaintiff. Jerome v. Rust, 23 S. D. 
409, 122 N. W. 344. 
Guarantor could only be sued in separate action ag to enactment of provisions of 
ee Northern State Bank v. Bellamy, 19 N. D. 509, 31 L.R.A.(N.S.) 149, 125 
. W. 888. 
Ae to similar provision in Cal. Code Civ. Proc., § 383, see Thomas v. Anderson, 58 
99. 


§ 7408. Action does not abate. No action shall abate by the death, mar- 
riage or other disability of a party, or by the transfer of any interest therein, 
if the cause of action survives or continues. In case of the death or other 
disability of a party, the court on motion at any time within one year there- 
after, or afterwards on a supplemental complaint, may allow the action to 
be continued by or against his representatives or successor in interest. In case 
of any other transfer of interest the action shall be continued in the name of 
the original party, or the court may allow the person to whom the transfer 
is made to be substituted in the action. After a verdict is rendered in any 
action for a wrong, such action shall not abate by the death of any party, but 
the case shall proceed thereafter in the same manner as in cases where the 
cause of action now survives by law. At any time after the death or other 
disability of the party plaintiff the court in which an action is pending upon 
notice to such persons as it may direct and upon application of any person 
aggrieved may, in its discretion, order that the action be deemed abated, 
unless the same is continued by the proper parties within a time to be fixed by 
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the court. not less than six months nor exceeding one year from the granti 
of the order. [R. C. 1905. § 6820; C. Civ. P. 1877, § 85; R. C. 1899, § 5234.] 


A purchaser pendente lite has a right to intervene. Anheier y. Signor, 8 N. D. 299, 
79 N. W. 983, 


Court without jurisdiction of ar rared etd substitute another party to actioa. 
McCormick Co. vy. Sned Tr, 3 8. D. 625, 54 N. W. 814. 

Plea cannot be uke name of administrator fully discharged. McCormick Co. v. 
Snedigar, 3 8. D. 302, 58 N. W. 83, 


McMaster, 13 N. D. 58, 99 N. 


On right of purchaser of subject-matter of action pendente lite to prosecute appeal. 
Sykes v, Beck, 12 N. D, 242, 96 N. W. 844. 


Survival of infant’s right to disaffirm contract. 43 L.R.A.(N.S.) 714, 


urvival of cause of action on liquor dealer’s bond after death of licensee. 47 
L.R.A.(N.8.) 183, 


Does contractual obligation or provision in decree of divorce or separation for the 
support of a child survive the death of the obligor. 48 L.R.A. ( N.8.) 429. 

As to similar provision in Cal. Code Civ. Proc., § 669, see Fox v. Hale & N.S. M. Co., 
108 Cal. 478, 41 Pac. 328; Estate of Page, 50 Cal. 40. Cal. Code Ciy. Proc., § 385, see 
Brooks v, Hager, 5 Cal. 281; Myers v, tt, 29 Cal. 359, 89 Am. Dec, 49. 


§ 7409. Successor may revive judgment. Where judgment has heretofore 
thereof, his successor in interest in said real Property, whether by grant, devise 


complaint. [R. C. 1905, § 6821; 0. Ciy. F 187, § 86; R. C. 1899, § 5235.) 
te ®, not being an inhabitant 


: . i & representative in 
said action. [R.C. 1905, § 6822; C. Civ. P. 1877, § 87: R. C. 


1899, § 0236. ] 
§ 7411. Death o One of several parties, case of the death of one of 


Sor, to be brought in as a party upon his 
n of a BT to the action, [R. C. 1905, 


resence of other 
parties, the court must cause them to be brought j : 
in, [R. C. 19 ; 
©. Civ.'P. 187, § 89; R. C. 1899, § 538], US pe t08, C2; 
rower of cour ring in Proper parties. Kyo - Wil 
98; yovkes ¥. Bank, 2 8. CO. 242, 49 NW. 1058, Balryaye v. Trust Coos TS gh a 
- e a re os es = v. Ry. Co., 9 N, D. 339, 83 N. W. 215; Bolton vy, Donavan, 


1724 


Civil Actions. CODE CIVIL PROCEDURE. ~ §§ 7412-7414 


vias rn grant leave to intervene. Smith v. Gale, 144 U. 8. 509, 36 Led. 521, 13 
"Nonresident contractor is not necessary p to action by subcontractor to enforce 
mechanic’s lien. Burgi v. Rudgers, 20 S. D. 646, 108 N. W. 253. . 
Mortgagee not necessary party to action to quiet title thereto as between grantee of 
fee owner and holder of tax deed. Grigsby v. Wolven, 20 8. D. 623, 108 N. W. 250. 
Inapplicable to action by indorsee of note against maker who wants payee made party. 
Bankers’ Nat. Bank v. Security Trust Co., i9 8. D. 418, 103 N. W. 654. 
Time within which application must be made for change of venue is thirty days pro- 
vided er within which defendant may answer. Irwin v. Taubman, 26 8. D. 450, 
128 N. W. 617. 
Do not authorize the bringing in, by order of court, of additional parties after entry 
of judgment. St. Paul, M. & R. Co. v. Blakemore, 19 N. D. 134, 122 N. W. 333. 
to similar provision in Cal. Code Civ. Proc., § 389, see De La Beckwith v. Superior 
Court, 146 Cal. 496, 80 Pac. 717. or 
§ 7413. Intervention when. Any person may before the trial intervene in 
an action or proceeding, who has an interest in the matter in litigation in 
the success of either party, or an interest against both. An intervention 
takes place when a third person is permitted to become a party to an action 
or proceeding between other persons, either by joining the plaintiff in claim- 
ing what is sought by the complaint, or by uniting with the defendant in resist- 
ing the claims of the plaintiff, or by demanding anything adversely to both 
the plaintiff and the defendant, and is made by complaint, setting forth the 
grounds upon which the intervention rests, filed by leave of the court and 
served upon the parties to the action or proceeding who have not appeared 
and upon the attorneys of the parties who have appeared, who may answer 
or demur to it as if it was an original complaint. [R. C. 1905, § 6825; C. Civ. 


P. 1877, § 90; R. C. 1899, § 5239.] 

Interest of party authorizing intervention must be direct and immediate. Yetzer v. 
Young, 3 8. D. 263, 52 N. W. 1054; Dickson v. Dows, 11 N. D. 407, 92 N. W. 798; Judd 
v. Patton, 13 S. D. 648, 84 N. W. 199; Bray v. Booker, 6 N. D. 526, 72 N. W. 933; 
Braithwaite v. Aikin, 1 N. D. 475, 48 N. W. 361; Braithwaite v. Aikin, 3 N. D. 365, 56 
N. W. 133; Schaetzel v. City of Huron, 6 8. D. 134, 60 N. W. 741. 

Right to intervene can only be exercised by leave of court. Smith v. Gale, 144 U. 8. 
509, 836 L.ed. 521, 12 8. Ct. R. 674; State v. Barnes, 5 N. D. 350, 65 N. W. 688; Gale v. 
Frazier, 4 D. 196, 30 N. W. 138. 

Payee in certificate of deposit obtained from him by fraud may intervene in action 
thereon. Dunn v. Bank, 11 8. D. 305, 77 N. W. 111. 

Interested party may intervene, though amply protected in other ways. Taylor v. 
Bank, 9 S. D. 572, 70 N. W. 834. 

Assignee for creditors cannot intervene to defend purely personal action against his 
assignor. McClurg v. State Bindery Co., 3 8. D. 362, 53 N. W. 428, 44 Am. St. Rep. 799. 

Federal courts may allow intervention without regard to citizenship. People’s Sav. 
Bank v. Miles, 76 Fed. 252, 22 C. C. A. 152. 

Petition and order for leave to intervene after default judgment ineffective. Hickox 
v. Eastman, 21 S. D. 591, 114 N. W. 706. 

As to what interest will authorize person to intervene in action.. Dickson v. Dows, 
11 N. D. 407, 92 N. W. 798. 
eon to intervene in action to recover reward. Couch v. State, 14 N. D. 361, 103 

~ W. 942, 

It is not abuse of discretion to refuse leave to intervene in mandamus proceeding, 
after arene demurrer has been interposed to answer in case and argued by counsel, 
even though decision has not been rendered therein. State ex rel. Fargo v. Mitchell, 
24 N. D. 196, 139 N. W. 573. 

Interest which will entitle person to intervene in suit between other parties must be 
in very matter of litigation and of such nature that intervener will gain or lose by 
litigation. Re McClellan, 27 8. D. 109, 129 N. W. 1037, Ann. Cas. 1913C, 1029. 

On necessity of serving complaint in intervention upon all parties. Phillips v. Branch 
Mint Min. & Mill Co., 27 8. D. 350, 181 N. W. 308. 

Right of third persons who claim property to intervene in attachment action. 23 
L.R.A.(N.S.) 536. 

Intervention to question validity of attachment. 35 L.R.A. 772. 

Intervention by pretermitted heirs in administration. 37 L.R.A.(N.S.) 1147. 

Right of surety to intervene in action against principal, or principal in action against 
surety. 68 L.R.A. 736. 


§ 7414. Interpleader. A defendant against whom an action is pending 
upon a contract, or for specific, real or personal property, may, at any time 
before answer upon affidavit that a person not a party to the action and with- 
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out collusion with him makes against him a ae for is perro 8 prop. 
i d the adverse party, 

erty, upon due notice to such person an ha anata aa disciies aes Bae 

for an order to substitute such person in his p Coach waa 

iability tc either party on his depositing in court the a 

ines the sh or its value to such person as the a ae. yee 

and the court may in its discretion make the order. [R. C. : 

C. Civ. P. 1877, § 91; B.C. 1899, § 5240.] 


ision i i Kimball v. Richardson- 
imil rovision in Cal. Code Civ. Proc., $§ 386, see 
ieee RTE Cal 386, 43 Pac. 1111; Fox vy. Sutton, 127 Cal. 515, 59 Pac. 939 


CHAPTER 6. 
OF THE PLACE OF TRIAL OF CIVIL ACTIONS. 


e e ° ° st be 
7415. Where subject matter is. Actions for the following causes mu 
es in the county in which the subject of the action or some part thereof 


Is situated, subject to the power of the court to change the place of trial in 
the cases provided by statute: 


1. For the recovery of real property, or of an estate or interest therein, or 
for the determination in any form of such right or interest, and for injuries 
to real property. 

2. For the partition of real property. 

3. For the foreclosure of a mortgage of real property. 

4. For the ecovery of personal Property distrained for any cause. 


Action to foreclose Teal estate mortgage commenced in other county. Territory v. 
District Court, 5 D, 275, 38 N. W. 439, 


Action to foreclose mortgage on real Property must upon proper demand be tried in 
county in which land is situate. Viets v, Silver, 19 N. D. 445, 126 N. W. 239. 

and covered by mortgage fixes necessary situs of suit to foreclose. Cosgrave v. 
McAvay, 24 N, D. 343, 189 N. W. 693 


Action on policy insuring against accident to h 
Mul Acci, I 


uman beings is not within this section. 
len v. Northern 


ns. Co., 26 8, D. 402, 128 N. W. 483 
enue, actions for injuries to land in 


one county caused by acts committed in another, 
where to be brought. 49 Am. Dec. 476, 
Jurisdiction of action at law 


ntract or for tort concerning 
ae Property in another state or country. 26 L.R.A.(N.S.) 


Actions for the following causes must be 


or some part thereof arose, subject to the 
e place of trial. 


y or forfeiture imposed by statute except 


‘ +» § 393, see MeMillan y. Richards, 
Rosa v. Fountain W. Co., 138 Cal. 579, 71 Pac. 1123. 
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§ 7417. Where any party resides. In all other cases, subject to the power 
of the court to change the place of trial as provided by statute, the action shall 
be tried in the county in which the defendant or some of the defendants reside 
at the time of the commencement of the action; provided, if such county is 
attached to another county for judicial purposes, the action shall be tried in 
the latter county; and if none of the defendants shall reside in the state, the 
,action may be commenced in any county which the plaintiff shall designate in 
the summons. [R. C. 1905, § 6829; C. Civ. P. 1877, § 94; 1881, ch. 35, § 1; BR. C. 
1895, § 5243.] 

_ Maker entitled to change place of trial to his county in action on note where payee 
indorsed same without consideration. George v. Kotan, 18 S. D. 437, 101 N. W. 31. 

Makes no distinction between defendants who are natural persons and or pore ora’ 

beet ae: it ae ates place of trial. Ivanusch v. Great Northern R. Co., 26 8S. D. 158, 
. W. 333. 

Venue of action inst domestic corporation is place where its governing pore is 
exercised and controlled by its board of directors. Mullen v. Northern Acci. Ins. Co., 
26 S. D. 402, 128 N. W. 483. 

Action to recover money only brought against nonresident may be tried in any county. 
Viets v. Silver, 19 N. D. 445, 126 N. W. 239. 

As to similar provision in Cal. Code Civ. Proc., § 395, see Smith v. Smith, 88 Cal. 
672, 26 Pac. 356; Buck v. Eureka, 97 Cal. 135, 31 Pac. 845. 


§ 7418. Defendant must ask change. If the county designated for that 
purpose in the complaint is not the proper county, the action may, notwith- 
standing, be tried therein, unless the defendant before the time for answering 
expires demands in writing that the trial be had in the proper county and the 
place of trial be thereupon changed by consent of the parties, or by order of 
the court as provided in this section. The court may change the place of trial 
in the following cases: 

1. When the county designated for that purpose in the complaint is not the 
proper county. 

2. When there is reason to believe that an impartial trial cannot be had 


therein. 
3. When the convenience of witnesses and the ends of justice would be 
. promoted by the change. [R. C. 1905, § 6830; C. Civ. P. 1877, § 95; R. C. 1899. 


§ 5244. : 
Order Sapa change of venue is appealable as affecting merits of action. Robertson 
Lumber Co. v. Jones, 13 N. D. 112, 99 N. W. 1082. ; 
Demand for change of venue should be made before expiration of time to answer. 
Searles v. Lawrence, 8 S. D. 11, 65 N. W. 34. 
Right to change absolute on proper showing. Smail v. Gilruth, 8 S. D. 287, 66 N. W. 
452 


Change of place of trial for convenience of witnesses discretionary. Fletcher v. 
Church, 11 8. D. 537, 78 N. W. 947. 

Right of defendant to have place of trial changed to proper county is absolute. 
Ivanusch v. Great Northern R. Co., 26 8. D. 158, 128 N. W. 333. ; 

Time within which application must be made is thirty days provided by code within 
which defendant may answer. Irwin v. Taubman, 26 S. D. 450, 128 N. W. 617. 

Change of venue. 74 Am. Dec. 241. 

Petition for change of venue as a contempt. 9 L.R.A. 566. ; 

Prohibition against court proceeding with case in which it erroneously denied a 
change of venue. 2 L.R.A.(N.8.) 395. : ; 

Mandamus to prevent change of, from court having exclusive jurisdiction. 2 
L.R.A.(N.S.) 568. 

7 CW of ae cana control over inferior tribunal to compel change of venue. 20 
~R.A.(N.S.) 951. 

Motion to change venue, as extending time to plead. 47 LJR.A.(N.S.) 857. 

As to similar provision in Cal. Code Civ. Proc., § 396, see Estrada v. Orena, 54 Cal. 
407; Byrne v. Byrne, 57 Cal. 348; Cook v. Pendergast, 61 Cal. 72; Remington S. M. Co. 
v. Cole, 62 Cal. 311; Nicholl v. Nicholl, 66 Cal. 36, 4 Pac. 882; Howell v. Stetefeldt 
Furnace Co., 69 Cal. 153, 10 Pac. 390; Ah Fong v. Sternes, 79 Cal. 30, 21 Pac. 381; 
Powell v. Sutro, 80 Cal. 559, 22 Pac. 308; Fresno Nat. Bank v. Superior Court, 83 
Cal. 491, 24 Pac. 157; Palmer v. Barclay, 92 Cal. 199, 28 Pac. 226; Buck v. Eureka, 97 
Cal. 135, 31 Pac. 845; Bagley v. Cohen, 121 Cal. 604, 53 Pac. 1117; Herd v. Tuohy, 133 
Cal. 55, 65 Pac. 139; Quint v. Dimond, 135 Cal. 572, 67 Pac. 1034; Fletcher v. Maginnis, 
136 Cal. 362, 68 Pac. 1015; Wood, Curtis & Co. v. Herman Min. Co., 139 Cal. 713, 76 
Pac. 588; Sutter County v. Sargent, 1 Whiting, Cal. App. Dec. 485; in Cal. Code Civ. 
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; Jones, 103 Cal. 897, 37 Pac. 385; 
Proc., § 397, see Cook v. Pendergast, 61 Cal. 72; In re si 133 Cal. 58,68 Pac. 133. 
- 602, 88 Pac. 443; Herd v. Tuohy, : : 
ahciecd © Menta al. 71, 78 Pac, 239; Grewell v. Walden, 23 Cal. 165; People 
; , 46 Cal. 246. a 

9 ‘7419, "Transfer of papers. When the place M9 ply is papa a ce ea 
dings shall be had in the county to which the place of tri , 
trie othenwies provided by the consent of the parties in ag 005 4 eae 
and the papers shall be filed or transferred accordingly. ([R. C. ; ; 

C. Civ. P. 1877, § 95; R. C. 1895, § 5245.] 


As to similar provision in Cal, Code Civ. Proc., § 399, see Mansfield v. O’Keefe, 133 
Cal. 362, 65 Pac. 825, 


CHAPTER 7. 
MANNER OF COMMENCING CIVIL ACTIONS, 


e W. 
Action commenced by service of summons. Reedy v. Howard, 11 8. D. 160, 76 N 
304; Woodward vy. Stark, 48. D. 588, 57 N. W. 496. 


2, 
commenced by stipulation. Ramsdel] v. Duxberry, 14 S. D. 22 
85 N. W. 221. 


Proof of service of summons. Brettell y, Deffebach, 6 S. D. 21, 60 N. W. 167. 
Service on corporation must be upon proper officer. Mars v. Min. Co., 7 8S. D. 605, 
65 N. W. 19. 


Amendment of sheriffs return after judgment. Mills v. Howland, 2 N. D. 30, 49 
N. W. 413. 


Insertion of name without servi 


Taylor, 10 8. D. 526, 74 N. W. 450 
Voluntary ®ppearance without service of summons. Ayers & Co. v. Sundback, 5 8. D. 
81, 58 N. W, 4. 


Time when action is commenced. Smith v. Nicholson, 5 N. D. 426, 67 N. W. 296. 


8 clerk cannot accept service in action against attorney. Lower v. Wilson, 
9 8. D. 252, 68 N Ww 545, 62 Am. St, Rep. 865. 


ce does not make person party to action. Bunker v. 


As to similar rovision in Cal. Code Civ. Proc., § 405, 
525; Linden G. fr C 


3 Green v. Jackson W. Co., 10 Cal. 374; Flandreau v. White, 18 Cal. 

639; Sharp vy. Maguire, 19 Cal, 577; ‘ 

Francisco, 21 Cal. 351; Dupuy y, Shear, 29 Cal. 238; Allen y, Marshall, 34 Cal. 165; 

Mahlstadt v. Blanc, 34 Cal, 577; Adams vy. Patterson, 35 Cal. 122; Dyer v, North, 44 
al, 157, 


§ 7421. Requisites of summons. The summons must contain the title of the 
action, specifying the court in which the actio 


parties to the action and the name of th 


: ua Sa Bank v. Lovejoy, 
46 N. W. 411. a“ 

endment of summons, how e. Gans v, Beasley, 4 N. D. 140, 59 N. W. 714. 

ffect of summons or notice to Person by wrong initial. 15 L.R.A.(N.S.) 129; 42 
Effect of erroneously describing defendant a8 & corporation instead of as individual 
or partnership, or Vice versa, 40 L.R.A.(N : 


Tovision in Cal. Code Civ. Proc., § 407, see People v. Greene, 52 Cal. 
Al ; Keybers v. MeComber 67 Cal. 395, 7 p : ‘ f 


Pa - 838; li v. St t, 69 Cal. §25, 11 
ac. 57; Sears v, Starbird os raed 
Pac, 389; Clark vy, Pp 


- Palmer, 90 Cal, 504, 27 Pa 
33 Pac. 1125; People vy. D, 3 


. f » Soc. v. Thom Son, 32 Cal. 347; Hancock vy, Preuss, 
; Lyman y, Milton, 44 Cal. 630, : 
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§ 7422. Form of summons. The summons exclusive of the title of the 
action and the subscription must be substantially in the following form, the 
blanks being properly filled: 

The state of North Dakota to the above named defendant: 

You are hereby summoned to answer the complaint in this action and to 
serve a copy of your answer upon the subscriber within thirty days after the 
service of this summons upon you, exclusive of the day of service; and in case 
of your failure to appear or answer judgment will be taken against you by 
default for the relief demanded in the complaint. 

Dated ewiicusmiss oe eect sess [R. C. 1905, § 6834; R. C. 1895, § 5248.] 

Summons making erroneous statement of fact will be set aside on motion. St. 
Paul Harvester Co. v. Forbreg, 2 8. D. 357, 50 N. W. 628; Berry v. Bingaman, 1 S. D. 
525, 47 N. W. 825. 

a Ne eeat of action being one on contract. Bradley v. Mueller, 22 8. D. 534, 118 

Effect of writ or process issued without seal of court. 20 L.R.A. 424. 

§ 7428. Contents of summons. A copy of the complaint need not be served 
with the summons. In such case the summons must state that the complaint 
is, or will be, filed with the clerk of the district court in the county in which 
action is commenced, and if the defendant within thirty days thereafter causes 
notice of appearance to be given and in person, or by attorney, demands in 
writing a copy of the complaint, specifying a place within the state where it 
may be served, a copy thereof must, within thirty days thereafter, be served 
accordingly, and after such service the defendant has thirty days to answer, 
but only one copy need be served on the same attorney. Where the summons 
states that the complaint is or will be filed with the clerk of court and the 
same is not so filed within thirty days after the date of such summons, the 
action will be deemed discontinued. [R. C. 1905, § 6885; C. Civ. P. 1877, § 99; 
R. C. 1899, § 5249 ; 1903, ch. 3.] 


Summons by mail is served when summons is mailed. Clyde v. Johnson, 4 N. D. 
92, 58 N. W. 512. 


een of copy of complaint may be waived. Whittaker v. Warren, 14 S. D. 611, 
. W. 638. 

Notice of appearance and demand for service of copy of complaint, served within 
sixty days from first publication of summons, must be complied with by service of 
copy of complaint. Murphy v. Missouri & K. Land & L. Co., 22 N. D. 336, 133 N. W. 913. 


§ 7424. Notice of no personal claim. In the case of a defendant against 
whom no personal claim is made the plaintiff may deliver to such defendant 
with the summons a notice subscribed by the plaintiff or his attorney, setting 
forth the general object of the action, a brief description of the property 
affected by it, if it affects specific, real or personal property, and that no 
personal claim is made against such defendant, in which case no copy of the 
complaint need be served on such defendant, unless within the time for an- 
swering he shall in writing demand the same. If a defendant on whom 
such notice is served unreasonably defends the action, he shall pay costs to 
the plaintiff. [R. C. 1905, § 6836; C. Civ. P. 1877, § 100; R. C. 1899, § 5250.] 

§ 7425. Lis pendens, effect of. In an action affecting the title to real 
property the plaintiff at the time of filing the complaint or at any time after- 
wards, or the defendant, when he sets up an affirmative cause of action in his 
answer and demands substantive relief, at the time of filmg his answer or at 
any time afterwards. if the same is intended to affect real property, may file 
for record with the register of deeds of each county in which the real prop- 
erty is situated a notice of the pendency of the action, containing the names 
of the parties, the object of the action and the description of the real property 
in that county affected thereby; from the time of filing only shall the pendency 
of the action be constructive notice to a purchaser or incumbrancer of the 
property affected thereby; but if the action is for a foreclosure of a mortgage 
or the enforcement of a mechanic’s or miner’s lien, no such notice need be 
filed; and every person, whose conveyance or incumbrance is subsequently 
executed or subsequently recorded, shall be deemed a subsequent purchaser or 
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incumbrancer and shall be bound by all proceedings a pied oe 
of such notice to the same extent as if he was a party to a from the time 
purpose of this section an action shall be deemed to be pen al he-of no-avail 
of filing such notice; provided, however, that such notice saat or by the 
unless it shall be followed by the first publication of the s aera filing. 
personal service thereof on a defendant, within sixty days after 


And the court in which the action was commenced may, at any time on 


i hown and on such 
application of any person aggrieved and on good cause s : 
netiee as shall be directed or approved by the court, order the notice author 


. . Such can- 
effect on the margin of the record which shall refer to the order. 
cellation may in like manner be made by the register of deeds upon a ee 
request, directing such eancellation, signed by the party or the saecciane 4 aT 
party who caused such notice to be filed. [R. C. 1905, § 6837; C. Civ. P. ’ 
§ 101; 1885, ch. 117, § 1; 1887, ch. 22,§1;R.C. 1895, § 5251.] betes tee 

Lis pendens must contain names of proper parties. Buxton y. Sargent, 7 N. D. ’ 
75. N. W. 811. 


Lis pendens will not Prolong judgment lien. Ruth vy. Wells, 13 8. D. 482, 83 N. W. 
568, 79 Am. St. Rep. 903. 


Lis pendens « constructive notice. McCarthy v. Speed, 12 8. D, 7, 80 N. W. 135, 50 
L.R.A. 190. 


dens. 
Lien of prior unrecorded mort or deed superior to attachment with lis pen 
Kohn v, Lapkin, 13 8. D. 78, 82 N. w. 408; Bateman v. Backus, 4 D. 433, 34 a tal 
66; Roblin v, Palmer, 9 §, D, 86, 67 N. W. 949; Hale v. Grisby, 12 8. D. 198, 80 N. W. 
199 


Purchaser of aly in litigation acquires good title if no lis pendens has been filed. 
Smith v. Gale, 144 Ug. 509, 36 L.ed. 521, 12 S. Ct. R. 674. ; e 
Grantee of Property is entitled thereto as against sortie laa judgment in action 
uiet title against antor where no lis Pendens was filed. Giiman vy, Carpenter, 

g. D. 123, 115 N. W. 659 


Recording of notice of endency of action to foreclose mortgage is not required. 
Rhomberg v., Bender, 28 §, . 805. 


- 609, 134 N. W 
The law of lis pendens. 14 Am. Dec. 774; 39 Am. Rep. 487; 56 Am. St. Rep. 853. 
real property as lis pendens. 


Suit for specific performance of contract in relation to 
86 L.R.A.(N.S.) 552, 
Beginning of lis Pendens as to rights asserted by defendant as basis of affirmative 
relief. 8 L.R.A.(N.S.) 464, 
Filing of lis pendens as notice of assignment, 66 L.R.A. 771. 
bia of filing of lis pendens on marketability of title. _ 38 L.R.A.(N.S.) 29. 
rotection 


any steps have been taken 


' . +» § 409, see Jeffers y. Cook, 58 Cal. 
yfreide W. Co., 74 Cal. 263, 15 Pac. 776; Randall v. Duff, 79 Cal. 
Pan’ SgutRA. 754, 19 Pac. 53 , . Pearson, 87 Cal.’ 581, 25 
eyae8s, Warnock y, Harlow, 96 Cal. 298, 31 Am. St. Rep. 209, 31 Pac. 166; 
McNamara y, Oakland B. & L. Assoc., 132 Cal, 247, 64 Pac, 277; Page v. Chase Co., 145 


> Fogarty v. Sparks, 22 Cal. 
> Curran y, Shattuck, 24 Cal. 427; Watson v. 
: ) ong v. Neville, 29 Cal. 131; Sharp v, Lumley, 34 Cal. 611; 
mY. Bensley, 43 Cal, 253; Reeve v, Kennedy, 43 Cal. 643; Partridge v. Shepard, 
71 Cal. 470, 12 “Pac. 480, 
_ § 7426, Summons, how serv 


ed. The summons Shall be served by deliver- 
Ing a copy thereof ag follows: 


2. If the defendant is a Person judicially declared to be of unsound mind 
or incapable of conducting hi irg j 


ness or any other cause and for who 
guardian and to the defe 
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8. If the defendant is a public corporation within this state, to the mayor 
or any of the aldermen of any city; to any of the commissioners of a county; 
to the president or any of the trustees of any incorporated town or village; 
to any of the supervisors of a civil township; to any of the members of a school 
paige board. If the defendant is the state, to the governor or attorney- 
general. 

4. If the defendant is a domestic corporation organized under the laws 
of the territory of Dakota, or of this state, to the president, or other head of 
the corporation, secretary, cashier, treasurer, a director or managing or author- 
ized agent thereof, and such service may be made within or without this state. 
In case the sheriff shall return the summons with his certificate that no such 
officer, director or agent can conveniently be found in his county, service 
may be made by leaving a copy of the summons at any office of such corpora- 
tion within this state, with the person in charge of such office. 

_5. If the defendant is a foreign corporation, joint stock company or asso- 
ciation, to the secretary of state, unless the defendant is an insurance com- 
pany, in which ¢ase, to the commissioner of insurance, or to the president, 
secretary, cashier, treasurer, a director or managing agent thereof, if within 
the state, doing business for the defendant. 

_ 6. In all cases when a foreign corporation, joint stock company or associa- 
tion shall not have appointed either the secretary of state or commissioner 
of insurance, as the case may be, as its lawful attorney upon whom service of 
process may be made, and such foreign corporation, joint stock company or 
association cannot be personally served with such process according to the 
provisions of subdivision 5 of this section, it shall be lawful to serve such 
process on any person who shall be found within this state acting as the agent 
of, or doing business for, such corporation, joint stock company or association. 
But the service provided for in this subdivision can be made upon a foreign 
corporation, joint stock company or association only when it has property 
within the state or the cause of action arose therein. 

7. In all other cases, to the defendant personally; and if the defendant can- 
not conveniently be found, by leaving a copy thereof at his dwelling house 
in the presence of one or more of the members of his family over the age of 
fourteen years; or if the defendant resides in the family of another, with one 
of the members of the family in which he resides over the age of fourteen 
years. 

Service made in any of the modes provided in this section shall be taken and 
held to be personal service; and all writs, process or orders issued by any of 
the courts of this state or by the judges thereof in any action or proceeding 
shall be served in the manner and upon the persons or officers mentioned in 
this sectiun and none other, except in cases when service of papers can be made 
upon an attorney after his appearance as provided by this code. ([R. C. 1905, 
§ 6838 ; C. Civ. P. 1877. § 102; 1881, ch. 37, § 1; 1897, ch. 74; R. C. 1899, § 5252.) 


Service on husband by leaving copy with wife only at husband’s domicile. Phelps v. 
McCollam, 10 N. D. 536, 88 N. W. 292; Massillon Engine & Thresher Co. v. Hubbard, 11 
8. D. 325, 77 N. W. 588. 

Attorney in fact of corporation not a managing agent. Mars yv. Mining Company, 7 
8. D. 605, 65 N. W. 19. 

Service upon managing agent of foreign corporation. Foster v. Lumber Company, 5 
S. D. 57, 58 N. W. 9, 49 Am. St. Rep. 859, 23 L.R.A. 490. 

Service cannot be made on attorney iM leaving summons with clerk. Lower v. Wilson, 
9 S. D. 252, 68 N. W. 545, 62 Am. St. Rep. 865. 

prepuce to service without the state. First Nat. Bank v. Holmes, 12 N. D. 38, 
94 N. W. 764. 

Service of summons within the state upon a managing agent is sufficient. A 
station agent authorized to sell and collect passenger tickets and to receive and 
deliver freight and collect for freight shipments is a managing agent hereunder. Brown 
v. C. M. & St. P. Ry. Co., 12 N. D. 61, 95 N. W. 153. 

Personal service of notice required to be made in tax proceedings is not complied 
with by service by registered mail. McKenzie v. Boynton, 19 N. D. 531, 125 N. W. 1059. 
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Embraces foreign as well as rere go tubers Christiernson v. Hendrie & B. 
+» 26 8. D, 519, 128 N. W. 603, 
9 ere had on treasurer of domestic corporation in, and who shear = 
i ficient notice of pendency of action, and confers juris 
Ser ie 8. D. 810, 46 L:R.A.(N.S.} 
over corporation. Straub v. Lyman Land & Invest. Co., 30 S. D. , 
941, 188 N. W. 957, 
What constitutes “ personal she oe 7a Bill pot ary Ae oe 
1 ice of process out o on n R. 5. 
Necnatty for atin ape wife in action for wife’s libel and slander. 30 L.R.A. 529. 
Service of process on prisoner. 46 L.R.A. 706. 
Constructive or substituted service on resident in action in personam as due process of 
law. 35 L.R.A.(N.S.) 292, 
” Chavaeter of inquiry as to whereabouts of party necessary to sustain constructive 
vice of process. 37 L.R.A.(N.S.) 206, 
Where iy process be served under statutes providing for constructive <i eee 
leaving it at one’s usual Place of abode, residence and the like. 21 gt on 
ae jurisdiction over foreign corporation by service of process. 70 L.R.A. 


Service of process on insurance commissioner for foreign company. 23 L.R.A. shee 
Revocation by foreign corporation of appointment of attorney or agent to receive 


What service of process Upon foreign corporation ts sufficient to constitute due 
Process of law. 50 £.R.A. 58q, 


Service of process upon foreign corporation not doing business within the state, as 
basis of a indent in personam, 8 L.R.A.(N.8.) 538. 


Who may be served with Process in suit against a foreign corporation. 23 L.R.A. 
0 


Right to serve process in an action against corporation upon nonresident officer 
who is within state a8 & party or witness. 24 L.R.A.(N.S.) 276. 


Who is managing agent o foreign corporation for purposes of service of process. 


; Edmonson y, Mason, 16 Cal, 387 3 


upp. 002)’ Cala ea 1, Falmer Vv. Chicago Figen Hoek Co., 
: : - X. Supp. 3 VLoler v. Pittabur ridge Co., 146 N. ‘ : 
N. E. 779; Vitolo v. Bee Pub. Co., 66 App. Div. 582,°73 N. Y. Supp. 273. 


ervice to the person Whose name ig subscribed 
diligence. The Person subscribing the summons 


a time for the service 
made accordingly ; provided, however, 


or his duly appoint 7 rved by any person 
therefor, either for mil .) §8ppointe deputy, no fees shall be allowed 


ng such gs ; i 
Sp ch 35,84 Te85 ok tad C. 1905, § 6839; ©. Cin P. 1877" r 103" 1883 
Summons cannot bee : - ey ae 1899, § 9253. ] 


‘eee be served with rea » 15 8. D. 291, 89 n. W. 472, 


Sonable diligence. Brettell + Deffebach, 6 SD. 21, 60 N. W. 


Service of intiff valj 
rei ‘° Wo mone by agent of Plaintiff valid. Plano Mfg. Co. y. Murphy, 16 §. D. 
As to similar rovision in Cal. Code Ciy, p 
57 Cal. 355; Peltier ¥. Gillespie, 67 Cal. 582, 8 p, 
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1 Am. St. Rep. 34, 13 Pac. 73; Allison v. Thomas, 72 Cal. 562, 1 Am. St. Rep. 89, 14 
Pac. 309; Fraser v. Oakdale L. & W. Co., 73 Cal. 187, 14 Pac. 829; Reinhart v. Lugo, 
86 Cal. 395, 21 Am. St. Rep. 52, 24 Pac. 1089; Williamson v. Cummings R. D. Co., 95 
Cal. 652, 30 Pac. 762; Hunter v. Bryant, 98 Cal. 247, 33 Pac. 51; Peo fe v. Dodge, 104 
Cal. 487, 38 Pac. 203; Alexander v. McDow, 108 Cal. 25, 41 Pac. 24; Hibernia S. & L. 
Soc. v. Clarke, 110 Cal, 27, 42 Pac. 425; Egery v. Buchannan, 5 Cal. 53; Newhall v. 
Provost, 6 Cal. 85; Sutter v. Cox, 6 Cal. 415; Dorente v. Sullivan, 7 Cal. 279; Alderson 
v. Bell, 9 Cal. 8315; McMillan v. Reynolds, 11 Cal. 372; Curtis v. Herrick, 14 Cal. 117, 73 
Am. Dec. 632; Gavitt v. Doub, 23 Cal. 78; Calderwood v. Brooks, 28 Cal. 151; Dimick 
v. Campbell, 31 Cal. 238; Hahn v. Kelly, 34 Cal. 391, 94 Am. Dec, 742; Drake v. 
Duvenick, 45 Cal. 455. 

§ 7428. Service by publication. Oases and manner. Service of the sum- 
mons in an action may be made on any defendant by publication thereof upon 
filing a verified complaint therein with the clerk of the district court of the 
county in which the action is commenced, setting forth a cause of action in 
favor of the plaintiff and against the defendant, and also filing an affidavit 
stating the place of defendant’s residence, if known to the affiant, and if not 
known, stating that fact, and further stating: 

1. That the defendant is not a resident of this state; or, 

2. That the defendant is a foreign corporation, joint stock company or 
association and has no agent or person in this state upon whom service may be 
made under the provisions of section 7426; or, 

3. That personal service cannot be made on such defendant within this 
state to the best knowledge, information and belief of the person making such 
affidavit, and in cases arising under this subdivision the affidavit shall be 
accompanied by the return of the sheriff of the county in which the action 
is brought, stating that after diligent inquiry for the purpose of serving 
such summons he is unable to make personal service thereof upon such de- 


fendant. 

The affidavit shall also state or the complaint show: 

1. That the defendant has property within this state or debts owing to 
him from residents thereof; or, 

2. That the defendant is a resident of this state and has departed therefrom 
with intent to defraud his creditors, or to avoid the service of a summons, or 
keeps himself secreted therein with a like intent; or, 

3. That the relief sought in the action consists wholly or partly in ex- 
cluding the defendant from any interest in or lien upon specific real or 
personal property within this state, or in enforcing, regulating, defining or 
limiting such interest or lien in favor of either party to the action; or other- 
wise affecting the title to such property; or, 

4. That the action is for divorce or for a decree annulling a marriage; or, 

5. That the defendant in any of the cases mentioned in the last preced- 
ing subdivisions 1, 2, 3 and 4 is unknown to the plaintiff. [R. C. 1905, § 6840; 
C. Civ. P. 1877, § 104; R. C. 1895, § 5254.] 

A verified complaint is an affidavit. Woods v. Pollard, 14 8. D. 44, 84 N. W. 214. 
Right of defendant to answer at any time before judgment. Smith v. Nicholson, 5 


N. D. 426, 67 N. W. 296. 

Sufficiency of affidavit for order of publication. Beach v. Beach, 6 D. 371, 43 N. W. 
701; Iowa State Sav. Bank v. Jacobson, 8 S. D. 292, 66 N. W. 453: Davis v. Cook, 9 
8. D. 319, 69 N. W. 18; Plummer v. Blair, 12 S. D. 23, 80 N. W. 139; Bothell v. Hoell- 
warth, 10 S. D. 491, 74 N. W. 231; Woods v. Pollard, 14 8. D, 44, 84 N. W. 214; Cough- 
ran v. Markley, 15 S. D. 37, 87 N. W. 2; ie, tobi v. Germain, 15 S. D. 77, 87 N. W. 527; 
Yorke v. Yorke, 3 N. D. 343, 55 N. W. 1095; Hartzell v. Vigen, 6 N. D. 117, 69 N. W. 203, 
35 L.R.A. 451, 66 Am. St. Rep. 579. 

Complaint may be made a part of the affidavit. Coughran v. Markley, 15 S. D. 37, 
7 N. W. 2. 


8 : 

First publication of summons cannot be on Sunday. McLaughlin v. Wheeler, 2 S. D. 
379, 50 N. W. 834. 

Publication for six successive weeks. Jowa State Sav. Bank v. Jacobson, 8 S. D. 292, 


66 N. W. 453. > wy, 
Affidavit of mailing copies to defendant. Davis v. Cook, 9 S. D, 319, 69 N. W. 18. 


Mailing copy of summons in ten days sufficient. Star v. Mahan, 4 D. 213, 30 N. W. 
169. 


1733 


§§ 7428-7429 CODE CIVIL PROCEDURE. Commencing 


i ili N. W. 812. 
ice dates f time of mailing copy. Clyde v. Johnson, 4 N. D. 92, 58 N. 
a Dwelling ” to be maintained 7 event service by publication during absence from 
state. Peck Mfg. Co. v. Groves, 6 g D. 504, 62 N. W. 109. a: ia 
As to sufficiency of attachment complaint. Hemmi v. Grover, 18 N. D. 578, 
N. W. 561. er ee ; 
Failure to file affidavit and order for publication till time of taking judgment is im 
material. Allen v. Richardson, 16 S. D. 390, 92 N. W. 1075. ; First 
Service by leaving at dwelling house i nonresident is not personal service. Fir 
Nat. Bank v. Holmes, 12 N. D. 38, 94 N. W. 764. ; 
Good cause to open default judgment is not shown where defendant had due notice . 
the suit and had apparently abandoned his righta. Keenan v. Daniells, 18 S. D. 102, 9 
N. W. 853. 3 
- Order opening default judgment is not invalidated because court’s decision was 
made within statutory limit, Garr, 8. & Co. v. Collin, 15 N. D. 622, 110 N. W. 81. 
Order authorizing service of summons by publication must be based upon affidavit 
containing allegations of existence of statutory grounds. Viets v. Silver, 19 N. D. 445, 
126 N. W. 239, 


On sufficiency of affidavit upon which to pure order for service of summons by 





in absence of showing to contrary, Williams v. Highlands, 28 §. D. 497, 134 N. W. 58. 
. Discrepancy in street number will avoid substituted service. Ryan v. Simpson, 28 
-D,15 1, 


To render effective attempted service of summons by publication provisions of section 
ad be strictly complied with. Roberts v. Enderlin Investment Co., 21 N. D. 594, 132 
e 145. 


Due diligence” to find defendant can only be shown by affidavit, and return of 
sheriff not sworn to is insufficient. Grigsby v. Wopschall 25 8. D. 564, 37 L.R.A.(N.S.) 
Filing return of sheriff thirteen days after filin 


and after summons had been twice published is not sufficient compliance with section 
to confer jurisdiction. Roberts v. Enderlin Investment Co., 21 N. D. 594, 132 N. W. 145. 


Character of inquiry as to whereabouts of pa necessary to sustain constructive 
service of process. 37 L.R.A.(N.S.) 206. pe 
Omission of Christian n 


g of affidavit specified in this section 


Right to probate will on service of notice by Publication. 35 L.R.A.(N.S.) 1058, 
ogy Dolication Of process against married woman in her maiden name. 19 L.R.A.(N.S.) 


; : mn publication of rocess. 16 L.R.A, 361. 
ppening, sctting aside and vacating decrees obtained by publication. 19 L.R.A. 817. 
eee OF Omission of statement home Pallas is unknown in affidavit for service by 
O88 ’ enlorce tax. 36 L, v.S. ‘ 
Provision in Cal. C : L.R.A.(N.S.) 1064 


n, 76 Cal. 646, 18 Pac. ssa a : 
Rep. 67, 25 Pac. 51; Dunlap v. Steen.’ Perkins v. Wakeman 





voy, 99 Cal. 324, 33 Pac. 1091; 
89 . ow ’ 
Am. St. Rep. 108, 51 Pac. 542. a Pac. 698; Woodward Vv. Brown, 119 Cal. 283, 63 
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cessive weeks, in a newspaper published in the county in which the action 
is pending, if a newspaper is published in such county and if no newspaper 
is published in such county, then in a newspaper published at the seat of 
government of this state. [R. C. 1905, § 6841; R. C. 1895, § 5255.] 

§ 7430. Mailing summons and complaint. A copy of the summons and 
complaint must, within ten days after the first publication of the summons, 
be deposited in some post office in this state, postage prepaid, and directed to 
the defendant to be served, at his place of residence, unless the affidavit for 
publication states that the residence of the defendant is unknown. Such copy 
of summons and complaint may be so mailed by registered letter, in which case, 
the return registry receipt of the post office department shall be prima facie 
proof of its mailing and of its receipt by the defendant to whom it was mailed. 
[R. C. 1905, § 6842; R. C. 1895, § 5256; 1901, ch. 194.] 

Summons must be mailed in ten days. Affidavit made of ere. Service dates 
from mailing of copy. Davis v. Cook, 9 S. D. 319, 69 N. W. 18; Clyde v. Johnson, 
4N. D. 92, 58 N. W. 512; Star v. Mahan, 4 D. 213, 30 N. W. 169. 

Mailing of copy of complaint in accordance with order of publication is not 
compliance with demand for copy of complaint incorporated in notice of appearance. 
Murphy v. Missouri & K. Land ‘ L. Co., 22 N. D. 336, 133 N. W. 913. 

As to similar provision in Cal. Code Civ. Proc, § 413, see Anderson v. Goff, 72 
Cal. 65, 1 Am. St. Rep. 34, 13 Pac. 73; Ligare v. California S. R. Co., 76 Cal. 610, 
18 Pac. 777; Mudge v. Steinhart, 78 Cal. 34, 12 Am. St. Rep. 17, 20 Pac. 147; Perkins 
v. Wakeham, 86 Gal 580, 21 Am. St. Rep. 67, 25 Pac. 51; La Fetra v. Gleason, 101 
Cal. 246, 35 Pac. 765; Schart v. Schart, 116 Cal. 91, 47 Pac. 927; Foster v. Vehmeyer, 
133 Cal. 459, 65 Pac. 974; People v. Norris, 144 Cal. 422, 77 Pac. 998; Grewell v. 
Henderson, 5 Cal. 465; Stearns v. Aguirre, 6 Cal. 176; Ware v. Robinson, 9 Cal. 107; 
Jordan v. Giblin, 12 Cal. 100; Seaver v. Fitzgerald, 23 Cal. 85; Ricketson v. Richardson, 
26 Cal. 149; Steinbach v. Leese, 27 Cal. 295; Forbes v. Hyde, 31 Cal. 342; Savings & L. 
S. v. Thompson, 32 Cal. 347; Hahn v. Kelly, 34 Cal. 391, 94 Am. Dec, 742. 


§ 7431. Personal service equivalent to publication. After the affidavit 
for publication and the complaint in the action are filed, personal service of 
the summons and complaint upon the defendant out of the state shall be 
equivalent to and have the same force and effect as the publication and mailing 
provided for in this chapter. [R. C. 1905, § 6843; R. C. 1895, § 5257.] 


Summons and complaint mailed to defendant were taken from the post office by 
defendant’s husband and delivered to her in a sealed envelope, held not personal 
service. Rhode Island Hosp. Tr. Co. v. Keeney, 1 N. D. 411, 48 N. W. 341. 

Summons and complaint left at dwelling outside state after order for service by 
publication not equivalent to personal service. Such service applies only within 
state. Bank v. Holmes, 12 N. D. 38, 94 N. W. 764. 


§ 7432. Time when service must be made. The first publication of the sum- 
mons or personal service of the summons and complaint upon the defendant 
out of the state must be made within sixty days after the filing of the affidavit 
for publication ; if not so made, the action shall be deemed discontinued. [R. C. 
1905, § 6844; R. C. 1895, § 5258.] 

§ 7433. When service complete. Service by publication is complete upon 
the expiration of thirty-six days after the first publication of the summons, 
or in case of personal service of the summons and complaint upon the de- 
fendant out of the state, upon the expiration of fifteen days after the date of 
such service. [R. C. 1905, § 6845; R. C. 1895, § 5259.] 

§ 7434. When defendant permitted to defend. The defendant upon whom 
service by publication is made, or his representatives, on application and 
sufficient cause shown at any time before judgment, must be allowed to defend 
the action; and, except in an action for divorce, the defendant upon whom 
service by publication is made, or his representatives, upon making it appear 
to the satisfaction of the court by affidavit, stating the facts, that he has a 
good and meritorious defense to the action, and that he had no notice or knowl- 
edge of the pendency of the action so as to enable him to make application to 
defend before the entry of judgment therein, and upon filing an affidavit of 
merits, may, in like manner, be allowed to defend after judgment, or at any 
time within one year after notice or knowledge thereof, and within three 
years after its entry, and on such terms as may be just; and if the defense 
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or 
is successful, and the judgment, or any part thereof, has nae bearable 
otherwise enforced, such restitution may thereupon be comp Bis pan ten: 
directs; but the title to property sold under such ath weet ek 

in good faith shall not be thereby affected. Any such 4 aaaae Marca Pe 
have received a copy of the summons and complaint in the a 


t 
him as provided in section 7430, or upon whom the summons and complain 


Cou 
As to similar provision in Cal. Code Ciy, Proc., § 473, see Desa elas ark 
63 Cal. 473; Ketchem vy. Superior Court, 65 Cal. 494, 4 Pac. 492; : 398, 9 Pae. 646, 
v. Porter, 68 Cal. 369, 9 Pac. 313; Wiggin v. Superior Court, 68 Cal. , ° 


? 


they are subject to arrest, against the persons of the defendants served ; 


2, If the action is against defendants severally liable, he may proceed 


against the defendants served in the same manner ag if they were the only 
defendants, 


3. If all the defendants have been ge 


any or either of them severally, when the plaintiff would be entitled to judg- 


ment against such defendant or defendants, if the action had been against 
them or any of them alone. 


4, If 


aoe of action. [R. C. 1905, § 6847; C. Civ. P. 1877, § 105; R. C. 1899, 


Principal and surety; set-off by surety. Clark y, Sullivan, 2 N. p. 103, 49 N. W. 416, 
13 L.R.A. 233. 


Action against partners. Braithwaite y. Power, 1 N. D. 455, 48 N. W. 354. 
ial as to one of several codefendants. Black Hills Bank v. Kellogg, 4S. D. 312, 56 
. WwW. 1071; Ross vy. Wait. 4 S. D. 584, 57 N. W. 497. 
Action on official bond when sureties are liable in different amounts. Custer County v. 
Albien. 7S. D. 482, 64 W. 533, 


_ Service of summons on partner ag managing agent of Supposed corporation gives 
Jurisdiction to permit 


amendment of summong and complaint so as to show action 
Is against Copartnership. Go 


ldstein v. Peter Fox Sons Co., 22 N. D. 636, 40 
L.R.A.(N.S.) 566, 135 N. W. 180. 


Form of judgment under statute Permitting action to roceed from service of less 
than all the partners or joint debtors sued. 43 LRA(NS ) 540, 
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As to similar provision in Cal. Code Civ. Proc. § 414, see Kelly v. Bandini, 50 
Cal. 530; Davidson v. Knox, 67 Cal. 143, 7 Pac. 413; Wharton v. Harlan. 68 Cal. 
423, 9 Pac. 727; Roberts v. Donovan, 70 Cal. 108, 9 Pac. 180, 11 Pac. 599; Alpers 
v. Schammel, 75 Cal. 590, 17 Pac. 708; McDonald v. Porsh, 136 Cal. 301, 68 Pac. 
817; Rowe v. Chandler, 1 Cal. 167; Ingraham v. Gildemeester, 2 Cal. 88; Treat v. 
McCall, 10 Cal. 511; Bowen v. May, 12 Cal. 349; Kelly v. Van Austin, 17 Cal. 564; 
Tay v. Hawley, 39 Cal. 93. 


§ 7436. Proof of service. Acceptance. Proof of the service of the sum- 
mons and of the complaint or notice, if any, accompanying the same, must be 
as follows: 

1. If served by the sheriff or other officer, his certificate thereof; or, 

2. If by any other person, his affidavit thereof ; or, 

3. In case of publication an affidavit made as provided in section 7913 of 
this code and an affidavit of a deposit of a copy of the summons and com- 
plaint in the post office as required by law, if the same shall have been 
deposited ; or, 

4, The written admission of the defendant. 

In cases of service otherwise than by publication the certificate, affidavit or 
admission must state the time, place and manner of service. [R. C. 1905, 
§ 6848; C. Civ. P. 1877, § 107; 1885, ch. 125, § 1; R. C. 1895, § 5262.] 


Proof of service when original summons and return are lost. Brettell v. Deffebach, 
6 8. D. 21, 60 N. W. 167. 

Acknowledgment of service need not state place of service. Stoddard Mfg. Co. 
v. Mattice, 10 S. D. 253, 72 N. W. 891. 

As to similar provision in Cal. Code Civ. Proc., § 415, see Cardwell v. Sabichi, 59 
Cal. 490; Anderson v. Goff, 72 Cal. 65, 1 Am. St. Rep. 34, 13 Pac. 73; In Matter of 
Newman, 75 Cal. 213, 7 Am. St. Rep. 146, 16 Pac. 887; Williamson v. Cummings 
R. D. Co., 95 Cal. 652, 30 Pac. 762; People v. Thomas, 101 Cal. 571, 36 Pac. 9; 
Herman v. Santee, 103 Cal. 519, 42 Am. St. Rep. 145, 837 Pac. 509; Howard v. Mc- 
Chesney, 103 Cal. 536, 37 Pac. 5283; Hibernia Sav. & L. Soc. v. Matthai, 116 Cal. 424, 
48 Pac. 370; Woodward v. Brown, 119 Cal. 283, 63 Am. St. Rep. 108, 51 Pac. 542; 
People v. Lee, 128 Cal. 330, 60 Pac. 854; Pool v. Simmons, 134 Cal. 621, 66 Pac. 
872; Joyce v. Joyce, 5 Cal. 449; Alderson v. Bell, 9 Cal. 315; Gray v. Palmer, 9 
Cal. 616; O’Brien v. Shaw’s F. & T. C. Co., 10 Cal. 343; Montgomery v. Tutt, 11 Cal. 
807; McMillan v. Reynolds, 11 Cal. 372; Calderwood v. Brooks, 28 Cal. 151; Sharp 
v. Daugney, 33 Cal. 505; Quivey v. Porter, 37 Cal. 458; Drake v. Duvenick, 45 Cal. 455. 


§ 7437. Removal of pleadings, etc., from files. Any original pleading or 
paper in any civil action or proceeding, which by law is required to be filed 
in the office of the clerk of the court in which such action or proceeding is 
pending, may upon the request of the party filing the same be removed from 
the files for the purpose of serving the same either within or without the 
state. [R. C. 1905, § 6849; R. C. 1895, § 5263.] 

§ 7438. Jurisdiction. Appearance. From the time of the service of the 
summons in a civil action, or the allowance of a provisional remedy, the court 
is deemed to have acquired jurisdiction and to have control of all the sub- 
sequent proceedings. A voluntary appearance of a defendant is equivalent 
to personal service of the summons upon him. [R. C. 1905, § 6850; C. Civ. P. 
1877, § 108: R. C. 1899, § 5264.] . 

No jurisdiction is conferred where appearance is by unauthorized attorney. Williams 
v. Neath, 4 D. 360, 31 N. W. 630 

Defendant appealing from justice court on questions of law and fact cannot deny 
jurisdiction of district court, although justice’s court was without jurisdiction. Lyons 
v. Miller, 2 N. D. 1, 48 N. W. 514. 

Where a party not properly served with process appears in a case and asks to 
have decree against him set aside on ground of no jurisdiction of person and for 
fraud and deceit in obtaining decree and that the decree is not supported by the 
evidence, appearance is general and waives all defects in service of process. General 
appearance does not validate void decree. Yorke v. Yorke, 3 N. D. 343, 55 N. W. 1095. 

Appearance makes void process valid and gives jurisdiction from date of appearance. 
Simensen v. Simensen, 13 N. D. 303, 100 N. W. 708. ; 

As to whether voluntary appearance without issuance of summons gives jurisdiction 
in South Dakota, see Ayers v. Sundback, 5 8. D. 31, 58 N. W. 4; Ramsdell v. Duxberry, 
14 8. D. 222, 85 N. W. 221. 

Circuit court has jurisdiction of cause transferred to it by stipulation between parties. 
Ramedell v. Duxberry, 17 8. D. 311, 96 N. W. 138. 
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Appearance and request for trial gives jurisdiction of person of defendant. Riebold 
: ll, 23 N. D. 264, 136 N. W. 247. ; 

i Defendant who has voluntarily appeared generally is estopped to ae 2 Pa <r 
jurisdiction over his person, Rogers v. Penobscot Min. Co., 28 8. D. 72, . Wz 
792, Ann. Cas. 1914A, 1184. 

Quasi or conditional jurisdiction over subject matter of action is ie) Bains) 
warrant of attachment. Goldstein v. Peter Fox Sons Co., 22 N. D. 636, 40 L. : 
566, 135 N. W. 180. : 

Waiver of lack of or defects in service of process by special appearance on appeal 
from justice’s court. 34 L.R.A.(N.8.) 664, 

As NG similar provision in Cal. Code Civ. Proc., § 416, see Sacramento beating 
v. Spencer, 53 Cal. 737; Ghiradelli v. Greene, 56 Cal. 629; Desmond v. Supe os il 
59 Cal. 274; Southern Pac. R. Co. v. Superior Court, 59 Cal. 471; Tyrrell v. Ba : 
67 Cal. 1, 6 Pac. 867; Merced Co. v. Hicks, 67 Cal. 108, 7 Pac. 179; Anderson af 
Goff, 72 Cal. 65, 1 Am. St. Rep. 34, 13 Pac. 73; Weeks v. Garibaldi 8. G. M. age rhe 
Cal. 599, 15 Pac. 302; In re Newman. 75 Cal. 213, 7 Am. St. Rep. 146, 16 Pac. . 
Barney v. Vigoureaux, 73 Cal. 376, 17 Pac. 433; White v. Patton, 87 Cal. eae 
Pac. 270; Dun ap v. Steere, 92 Ca). 344, 16 L.R.A. 361, 27 Am. St. Rep. 143, 28 Pac. 
563; Blumberg v. Birch, 99 Cal. 416, 37 Am. St. Rep. 67, 34 Pac. 102; Herman v. 


» 59 Pac. 296; Thompson vy. Alford, 128 Cal. 227, 60 Pac. 686; 

if 653, 75 Pac. 315; Parsons v. Weis, 144 

; Loring v. Illsley, 1 Cal. 24; Parsons v. Davis, 3 Cal. 421; 

; Clary v. Hoagland, 6 Cal. 685; Whitwell v. Barbier, .7 Cal. 

: » 8 Cal. 340; Kane vy. Cook, 8 Cal. 449; Grav v. Hawes, 
8 Cal. 562; Ware vy. Robinson, 


; 9 Cal. 107; Alderson v, Bell, 9 Cal. 815; McMillan v. 
Reynolds, 11 Cal. 372; Jordan v. Giblin, 12 Ca). 100; Holm 


Hayes v. Shattuck, 21 Cal. 51; 
ot v. Howard, 23 Cal. 401; Willson vy. Cleaveland, 30 Cal. 192 ; Reynolds v. Page, 
35 Cal. 296; Sharp vy. Brunnings, 35 Cal. 528; Eitel v. Foote, 39 Cal. 439; Foote v. 
Richmond, 42 Cal. 439; People v. Bernal, 43 Cal, 385: 


; er v. North, 44 Cal. 157; 
McCauley vy, Fulton, 44 Cal. 355; Drake v. Duvenick, 45 Cal. 455, 


CHAPTER 8. 


OF PLEADINGS IN CIVIL ACTIONS, 


ARTICLE 1. Tur ComPLamnt, §§ 7439, 7440, 
2. THE DEMURRER, §§ 7441-7447, 
3. THE Answer, §§ 7448-7457, 
4. THE REpty, §§ 7452-7454. 
5. GENERAL RULES oF PLEADING, §§ 7455-7477, 
6. MistTaxes mw PLEADING aNnD AMENDMENT, §§ 7478-7486, 


ARTICLE 1.— 


Af i the sufficiency of the pleading is 
: rese i 


Swen- 


new system of Presenting issue and entirely 
25 8. D. ANS.) — 197 N Ww 1 v. McKenzie, 


1. » § 421, P : . 
> San Francisco Gis’ 2 San na ie 
§ 7440. Complaint What to 

von . Contain. The first leadi 
the plaintigr is the Complaint. The complaint shall éantaie o Paneer 
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1. The title of the cause, specifying the name of the court in which the 
action is brought, the name of the county in which the plaintiff desires the 
trial to be had and the names of the parties to the action, plaintiff and 
defendant. 

2. A plain and concise statement of the facts constituting a cause of action 
without unnecessary repetition. 

3. A demand of the relief to which the plaintiff supposes himself entitled. 
If the recovery of money is demanded, the amount thereof shall be stated. 
[R. C. 1905, § 6852; C. Civ. P. 1877, §§ 110, 111; R. C. 1899, § 5266.] 


Complaint against partners. First Nat. Bank v. Hattenbach, 13 S. D. 365, 83 N. W. 
421; yan. Brunt v. Harrigan, 8 S. D. 96, 65 N. W. 421. 

Exhibit no part of pleading. Aultman & Co. v. Siglinger, 2 8. D. 442, 50 N. W. 911; 
Rust-Owen Lumber Co. v. Fitch, 3 8. D. 213, 52 N. W. 879. Ruling was reversed in 
First Nat. Bank v. Insurance Co., 6 8. D. 424, 61 N. W. 439. 

On right to plead allegation of legal conclusion instead of facts upon which it is 
based. Weber v. Lewis, 19 N. D. 473, 34 L.R.A.(N.S.) 364, 126 N. W. 105. 

Pleading in action by wrongfully discharged servant for damages from breach of 
yeas ee ee 

——in action on bond delivered without the ature of the principal obligor. 12 
L.R.A.(N.S.) 1122. — J - 

——in actions against township for defects in highway. 13 L.R.A.(N.S.) 1243. 
net action against carrier for willful tort of servant to passenger. 40 L.R.A.(N.S.) 

——in private action for violation of statute not expressly conferring right of action. 
9 L.R.A.(NS.) 390. 

-——in private action for violation of police ordinance affecting operation of rail- 
roads. 5 L.R.A.(NS.) 215. 

Complaint inst indorser of note. 18 L.R.A.(N.S.) 563. 

Sufficiency of general allegations of negligence. 59 L.R.A. 210. 

Recovery for ordinary negligence under allegation of gross, willful or wanton negli- 
ea or vice Mahe 69 oe utr ; 

ciency of averments of negligence of carrier causing inj to passenger. 13 
L.R.A.(N.S.) 602; 29 LRA. (N.S) $00. ae mis . : 
: oe A alleging negligence in mode of keeping animal known to be dangerous. 
Paar as to alleging freedom from contributory negligence. 33 L.R.A.(N5S.) 
, : 

Pleading particular cause of in as waiver of right to rely on res ipsa loquitur. 
24 L.R.A.(NS.) 788. aid ‘ . 7 si 

Effect of specification of particular bodily injuries comprehended within general 
allegation to exclude others otherwise comprehended within general allegation. 27 
L.R.A.(N.S.) 837. 

Alleging in single count two or more acts of negligence capable of contributing to 
injury. 27 L.R.A.(NS8.) 792. 

Requisites of averments in complaint as to causal connection between violation of 
law or ordinance by a railroad company and injury. 8 L.R.A.(N.S.) 987. 

Necessity in complaint for specific performance of alleging adequacy of consideration 
fcr contract sought to be enforced. 19 L.R.A.(N.S.) 178. 

Necessary allegations in action of account between cotenants. 28 L.R.A. 850. 

Necessity of alleging jurisdictional residence in divorce proceedings. 12 L.R.A.(N.S.) 
1197. 

Necessity of averring seduction in order to recover therefor in an action for breach 
of promise. 33 L.R.A.(NS.) 702. 

As to similar provision in Cal. Code Civ. Proc., § 426, see Devoe v. Devoe, 51 Cal. 
543; Wilson v. Smith, 61 Cal. 209; Thomas v. Desmond, 63 Cal. 426; Hurlbutt v. 
Spaulding S. Co., 93 Cal. 55, 28 Pac. 795; Johnson v. Polhemus, 99 Cal. 240, 33 Pac. 
908; Blumberg v. Birch, 99 Cal. 416, 37 Am. St. Rep. 67, 34 Pac. 102; Callahan v. 
Broderick, 124 Cal. 80, 56 Pac. 782; Brown v. Martin, 25 Cal. 82; Joseph v. Holt, 
37 Cal. 250; Nevada Co. & S. C. Co. v. Kidd, 37 Cal. 282. 

8. Complaint must allege all facts necessary to be proven. Busta v. Wardall, 3 S. D. 
141, 52 N. W. 418; Sherman v. Engine Co., 8 8. D. 343, 66 N. W. 1077; Iowa & Dakota 
Co. v. Schamber, 15 S. D. 588, 91 N. W. 78; Clay County v. Simonson, 2 D. 112, 
2N. W. 260. 

Complaint in action to recover damages caused by fire alleged to have been negli- 
gently allowed by defendant to spread to plaintiff's land need not describe land to 
which fire spread. Seckerson v. Sinclair, 24 N. D. 625, 140 N. W. 239. ; 

Sufficiency of allegation of facts in regard to defect in street or fais in action 
against municipal corporation for injuries received therefrom. 21 L.R.A.(N.S.) 42. 
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ARTICLE 2.— THE DEMURRER. 


§ 7441. Defendant may demur or answer. The only pieene a poe aah 
of the defendant is either a demurrer or an answer. It ai : ght 5 6853; 
thirty days after the service of ane cy " the complaint. [R. C. ; 

112; RK. C. 18 ; 
a ae gallins provision in ae ‘Code or Proc., § 423, see Jones v. Jones, 88 Cal. 
; Ww im v. Graham, al. 169, 
744 [Wheat nse comae The defendant Sh demur to the complaint 
it shall appear upon the face thereof, either : 
ae ie sour has no jurisdiction of the person of the defendant, or 
the subject of the action ; OF, 


- That the plaintiff has not legal capacity to sue ; or, 

; Tht ee is another action pending between the same parties for the 
Same cause; or, 
a That there is a defect of parties, Plaintiff or defendant ; or, 

D. That several causeg of action have been improperly united ; or : 

6. That the complaint does not state facts sufficient to constitute * 5268) 
of action. [R. C. 1905, § 6854; C. Civ. P. 1877, § 113; R. C. pi ; Seay 

A Wading of conclusions only is demurrable. Van Dyke v. Doherty, 6 N. D. ’ 
N. W. , 


Demurrer must specify grounds of objection. Hudson v. Archer, 4 8. D. 128, 55 
N. W. 1099, 


Failure of corporation to comply with state laws raised by answer, not by demurrer. 


Acme Mer. Agency vy Rochford, 10 §S. D. 203, 72 N. W. 466, 65 Am. St. Rep: 714; State 
v. R Co, 48. Bb 


261, 56 N. W. 604, 46 Aa ae Rep. 783; American Button-Hole Co. 
v. Moore, 2 D. 280, 8 N. W. 131 


General demurrer to statement of facts does not raise question of jurisdiction. Woods 
Vv. Sheldon, 9 §, D. 392, 69 N. W. 602. 


Demurrer only reaches defect 
87 N. W. 575, 


“Defect of parties” means insufficient parties and not parties misjoined. Mader v. 
Plano Mfg. Co., 17 §. D. 553, 97 N. w. 843, 


By geing to trial upon merits on igsue arising under complaint and answer, de- 
fendant waived any rights to insist upon defect of parties defendant. State ex rel. 
V Twp. v. Mikkelson, 24 N, D. 175, 139 N. W, 525. 


other’s demurrer. 33 L.R.A.(N.8.) 310. 
§ » Bee People v. Central Pack. 
- 90; Jennegs y. Bowen, 77 Cal. 310, 19 Pac. 522; Davis v. 
Honey Lake W. Co., 98 Cal. 415, 33 Pac. 270; Silva v. Spangler, 3 Cal. Unrep. 277, 
43 Pac. 617 ; People y. Oakland W F. Co 


+» 118 Cal. 234, 50 Pac. 305; Kyle v. Craig, 
125 Cal. 107, 57 Pac. 791; Mitchell v. Steelman, 8 Cal, 363, 


uisites of demurrer. The demurrer gh 
to the complaint. Unless it does 80, 1t may be dis- 


emurrer should distinctly speci 
8. D. 47, 54 N. Ww 


e ° > 
- 1044, 46 Am, St’ Rep. 760, 19 L-R.A. 789; Mather v, Dunn, 11 S.’D. 
196, 76 N. w. 922, 74 Am. St. Rep. 788; Hudson y. Archer, 4S, p. 128, 55 N. W. 1099; 
1 v. Walsh, 6 §. D. 421, 61 N. W. 440. 


0.. 96 Cal, 490, 31 Pac. 560; Brown y. Martin, 25 Cal. 82 
I. 101; Maumus y. Hamblon, 38 Cal. 539, 


Service, etc. If 
the defendant 


Churchill y. Pacific Imp. 
3 People y. McClellan, 31 


in judgment as provided 
by section 7600, but When an application to the art ft i 
necessary, ten days’ notice thereo 


f must b t ; ; C. 
1905, § 6856; C. Civ. P. 1877 § 115; R. C. 1899" ¢ sore jee defendant. [R 


Applies only to com laints amended after : 
¥: I. Case Co.'v, Eichinger, 152 D. 530, 91. yen net to amendments during trial 
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As to similar provision in Cal. Code Civ. Proc., § 432, see MeGary v. Pedrorena, 58 
Cal. 91; Thompson v. Johnson, 60 Cal. 292; Redington v. Cornwell, 90 Cal. 49, 27 Pac. 
40; Dowling v. Comerford, 99 Cal. 204, 33 Pac. 853. 
§ 7446. When answer. When any of the matters enumerated in section 
7442 do not appear upon the face of the complaint, the objection may be taken 


by answer. [R. C. 1905, § 6857; C. Civ. P. 1877, § 116; R. C. 1899, § 5271.] 
Matters not apparent upon face of complaint to be raised by answer. Trotter v. Life 
Assoc., 9 §. D. 596, 70 N. W. 843, 62 Am. St. Rep. 887; Acme Mer. Agency v. Rochford, 
10 = ce 72 N. W. 466, 65 Am. St. Rep. 714; Lee v. Town of Mellette, 15 8. D. 586, 

90 N. W. 855. 

As to similar provision in Cal. Code Civ. Proc., § 433, see Los Angeles R. Co. v. Davis, 
146 Cal. 179, 106 Am. St. Rep. 20, 79 Pac. 865; Rutenberg v. Main, 47 Cal. 213. 

§ 7447. When objection waived. If no such objection is taken either by 
demurrer or answer, the defendant shall be deemed to have waived the same, 
excepting only the objection to the jurisdiction of the court and the objection 
that the complaint does not state facts sufficient to constitute a cause of action. 
[R. C. 1905, § 6858; C. Civ. P. 1877, § 117; RB. C. 1899, § 5272.] 

An objection not raised is deemed waived. J. I. Case Co. v. Pederson, 6 8. D. 140, 
60 N. W. 747; Mather v. Dunn, 11 S. D. 196, 76 N. W. 922, 74 Am. St. Rep. 788; 
Evans v. Fall River County, 9 S. D. 130, 68 N. W. 195; Porter v. Booth, 1 8. D. 558, 
47 N. W. 960; Heegaard v. Trust Co., 3 S. D. 569, 54 N. W. 656; Ross v. Wait, 4 
8. D. 584, 57 N. W. 497. 

Objection to jurisdiction not waived by failure to demur. Nelson v. Ladd, 4 8. D. 1, 
54 N. W. 809; James Riv. Bank v. Purchase, 9 N. D. 280, 83 N. W. 7. 

Objection that pleading does not state facts sufficient, not favored. Presumption in 
favor of the pleading. Fahey v. Esterly Company, 3 N. D. 220, 55 N. W. 580, 44 Am. St. 
“ae 554; J. I. Case Co. v. Pederson, 6 S. D. 140, 60 N. W. 747; Southard v. Smith, 
8 8. D. 230, 66 N. W. 316; Whitbeck v. Sees, 10 S. D. 417, 73 N. W. 915; Sherwood v. 
City of Sioux Falls, 10 S. D. 405, 73 N. W. 913. 

Necessity of a SS of defect of parties defendant being raised by answer. Clements 
v. Miller, 18 N. D. 176, 100 N. W. 239. 

Question as to sufficiency of facts to constitute counterclaim is not waived by reply 
denving facts. Scully Steel & I. Co. v. Hann, 18 N. D. 528, 123 N. W. 275. 

Misjoinder of causes of action was waived by failure to demur. Pithan v. Wangler, 
29 S. D. 549, 136 N. W. 1084. 

By going to trial upon merits on issue arising under complaint and answer defendant 
waived any rights to insist upon defect of parties defendant. State ex rel. Viking 
Twp. v. Mikkelson, 24 N. D. 175, 1389 N. W. 525. 

Dismissal of appeal from order overruling demurrer to complaint on ground that 
defendant had waived its right to appeal by filing answer, did not prevent raising ques- 
tion as to sufficiency of complaint on easy appeal. Pierson v. Minnehaha County, 
28 S. D. 534, 38 L.R.A.(N.S.) 261, 184 N. W. 212. 


ARTIOLE 3.— THE ANSWER. 


§ 7448. Requisites of answer. The answer of the defendant must contain: 
1. A general or specific denial of each material allegation of the complaint 
controverted by the defendant, or of any knowledge or information thereof 
sufficient to form a belief. 
_ 2. A statement of any new matter constituting a defense or counterclaim 
in ordinary and concise language without repetition. [R. C. 1905, § 6859; 
C. Civ. P. 1877, § 118; R. C. 1899, § 5273.] 
Denial for want of knowledge or information sufficient to form belief. State v. King, 
6 8. D. 297, 60 N. W. 75; Hardy v. Purington, 6 8. D. 382, 61 N. W. 158; Sigmund v. 
Bank, 4 N. D. 164, 59 N. W. 966; Cumins v. Lawrence Co., 2 8. D. 452, 50 N. W. 900; 
Cumins v. Lawrence Co., 1 S. D. 158, 46 N. W. 182; Gjuerstadgen v. Hartzell, 8 N. D. 
424, 79 N. W. 872; Russell & Co. v. Amundson, 4 N. D. 112, 59 N. W. 477; Mass. Loan & 
igs Co. v. Twichell, 7 N. D. 440, 75 N. W. 786; Wilson v. Ins. Co., 15 S. D. 322, 89 
- W. 649. 
Answer to be liberally construed. Laney v. Ingalls, 5 S. D. 183, 58 N. W. 572. 
Denial of knowledge or information to form a belief, sufficient denial where knowledge 
not presumed. Stoddard v. Lyon, 18 8. D. 207, 99 N. W. 116. 
As to what evidence is “new matter” constituting defense or counterclaim. Hogen v. 
Klabo, 13 N. D. 319, 100 N. W. 847. 
Defense of failure of consideration cra age interposed in action for purchase price of 
land. Dahl v. Stakke, 12 N. D. 325, 96 N. W. 383. 
In action on note given on conditional sale of land, counterclaim, setting up con- 
ditions on which sale was made which rendered notes voidable, need not show that acts 
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. 506, 
set up were done before commencement of action. Christofferson Y. Wee, 24 N. D 
la actina hee i laintiff to him, 

i » defendant cannot counterclaim debt due from p : 
wis ean oe exempt. Bradley v, Earle, 22 N. D. 139, 48 LRA(NS.) 575, 18 
N. W. 660, Ann. Cas. 19144, 1181, . 

Denials on information and belief, when permigsible. 70 Am. Dec. 625; 133 Am. 
St. Rep. 105. , ee ee ae 
Denials u information and belief, or of knowl or informa 
form belief, ae matters presumptively within pieces knowledge. 30 L.R.A.(NS8.) 

771. 


Sufficiency of denial upon information and belief in action on negotiable instrument. 
66 L.R.A. 545, 554, 


Effect of general denial on necessity for proving freedom from contributory negli- 

nee. 33 L.R.A.(NS.) 1157. 6 
oe defense pleaded in action for damages for wrongful discharge of servant. 
serra t 1 allegations of contributory negligence. 59 L.R.A. 275. 

Sufficiency o eral a 0 r ; 

Availability of ‘breach of wail as defense in replevin or claim and delivery where 
not specially leaded. 34 L.R.A.(N.8.) 473. 


Necessity 0 pleading limitation as bar to statutory action for death. 26 L.R.A.(N.S.) 
1221. 


i ted to 

Necessity that plea of justification or privilege correspond to the words impu 

the deat by the complaint in an action for libel. 28 L.R.A.(N.S.) ib aia: 
Denying ownership of plaintiff in action on re ee? instruments. ar Rep. 
When and how statute of frauds must be pleaded. 86 Am. Dec. 684; 78 


Plea of justification in libe] and slander. 91 Am. St. Rep. 292. 

As to similar provision in Cal. Code Civ. Proc., § 437, see Walker v. ogra pe 
Cal. 312; Porter y, Jennings, 89 Cal. 440, 26 Pac. 965, Naftzger v. Gregg, 99 - Sd, 
37 Am. St. . 23 


10 Cal. 22, 70 Am. Dec. 692; Skim v. Farrand. 18 Cal. 314; Frisch y. Caler, 21 Cal. 71; 
eth Fulton, 21 Cal. 430; Hobbs v. Duff, 23 Cal. 596; Brown v. Martin, 25 Cal. 
= ‘a y, Austin, 82 Cal. 597; Ayres v, Bensley, 32 Cel 620; Roussin v. Stewart, 
33 


§ 7449. Requisites of counterclaim, TT 
one existing in favor of a defendant and against a 


2. In an action arising on contract 


ore denominated legal or equitable, 
or both. They m © separately stated and refer to the causes of action 
which they are intended to answer in such manner that they may be intelli- 
ead sstinguished, [R. C. 1905, § 6860; C. Civ. P. 1877, § 119; R. C. 1899, 


Counterclaim must be able to stand b itself and be complete in itself and must be 
naaie. ue Tee vy. Noble, 23 N, D. 225, 135 N. W. 769, 
unterc must contain al] nece | - McKinney v. 
Sundback, 3 8. D. 106, 52 N. W. 302, ents a aa Soc . 
unterclaim to arige out of transaction set out in complaint. McHard v. Williams, 
8 8. D. 381, 66 N. Ww. 930, 59 Am. St. Rep. 766; Nat. Bank y. Feeney, 9 S. D. 550, 70 
N. W. 874, 46 LRA. 732; Minn. Mach. Co, y. Darnall, 13 8. D, 279, 83 N. W. 266; 
Soe Thompson, 6 D, 10, 30 N. W, 125; Phelps v. McCollom, 10 N. D. 536, 88 
Inconsistent defenses Sp, 2G Pleaded. Lawrence v. Peck. 3 § D. 645, 54 N. W. 808: 
gta: Vi relented s B. 12f 38 N. W. 847; Green v. Hughitt Twp., 5.8, D. 452, 50 
. W. ; sby v. Ing. 5 8. D. 72, 58 N. ’. ; Minn. : k, 
108. D. 511, 74 Nw. Or nae 8N.W 301; Minn. Thresher Co. v. Schaac 
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Only demands existing at the commencement of action to be set up. Kirby v. Jameson, 
9 8. D. 8, 67 N. W. 854; Heebner v. Shepard, 5 N. D. 56, 63 N. W. 892; Oswald & Co. 
v. Moran, 8 N. D. 111, 77 N. W. 281. 

Equitable defenses to action of ejectment may be set up. Suessenbach v. Bank, 5 
D. 477, 41 N. W. 662 3 Powers v. Bowdle, 3 N. D. 107, 54 f. W. 404, 44 Am. St. Rep. 
511, 21 L.R.A, 328. 


N. D. 267, 112 Am. St. Rep. 679, 100 N. W. 705, 3 A. & E. Ann. Cas. 482. 

Defendant in action on notes secured by chattel mortgage on threshing machine may 
counterclaim for its conversion. Northwestern Port Huron Co. v. Iverson, 22 8. D. 314, 
133 Am. St. Rep. 920, 117 N. W. 372. 

Chattel mortgagor ma counterclaim for mortgagee’s conversion when sued upon debt. 
ari v. Skogman, 14 N. D. 445, 105 N. W. 90. 





vance Thresher Co. v. Klein, 28 §, 

Defendant in replevin may counterclaim damages occasioned by wrongful taking and 
detention of goods taken by claim and delivery proceedings, where he recovered judgment 
coe him to property. McCarty v. Kepreta, 24 N. D. 395, 48 L.R.A.(N.S8.) 65, 
1 - W. 992, 

As to similar provision in Cal. Code Civ. Proc., § 438, see Chase v. Evoy, 58 Cal. 348; 
Lyon v. Petty, 65 Cal. 822, 4 Pac. 103; Roberts v. Donovan, 70 Cal. 108, 9 Pac. 180, 11 
Pac. 599; Stockton S. & L. Soe. v. Giddings, 96 Cal. 84, 21 L.R.A. 406, 31 Am. St. ‘Rep. 
181, 30 Pac. 1016; Story & I. C. Co. v. Sto , 100 Cal. 30, 34 Pac. 671; St. Louis Nat. 
Bank v. Gay, 101 Cal. 286, 35 Pac. 876; Pay v. Williams, 101 Cal. 648, 36 Pac. 102; 
Conroy v. Dunlap, 104 Cal. 133, 37 Pac. 887; First Nat. Bank v. Perris I. Dist., 107 
Cal. 55, 40 Pac, 45; Griswold v. Pieratt, 110 Cal. 259, 42 Pac. 820; Wigmore v. Buell, 
116 Cal. 94, 47 Pac. 927; McKean v. German-American §. Bank, 118 Cal. 334, 50 Pac. 
656; Ainsworth v. Bank of California, 119 Cal. 470, 39 L.R.A. 686, 63 Am. St. Rep. 135, 
51 Pac. 952; Perkins v. West Coast L. Co., 120 Cal. 27, 52 Pac. 118; De Leonia v. 
Etchepare, 120 Cal. 407, 52 Pac. 718; Freeman v. Seitz, 126 Cal. 291, 58 Pac. 690; 
Gregory v. Clabrough’s Executors, 129 Cal. 475, 62 Pac. 72; McDougald v. Hulet, 132 
Cal. 154, 64 Pac. 278; Brosnan v. Kramer, 135 Cal. 36, 66 Pac. 979; Glide v. Kayser, 
142 Cal. 419, 76 Pac. 50 ; Provident Mut. B. L. Assoc. v. Davis, 143 Cal. 253, 76 Pac. 
1034; Canfield v. Arnett, 17 Colo. A p. 426, 68 Pac. 784; Walker v. Sed ck, 8 Cal. 
398; Howard v. Shores, 20 Cal. 278; Dennis v. Belt, 30 Cal. 247; Macdougall v. Maguire, 
35 Cal. 274, 95 Am. Dec. 98; Waugenheim v. Graham, 39 Cal. 169. 


§ 7450. Demurrer and answer. The defendant may demur to one or more 
of several causes of action Stated in the complaint and answer the residue. 
[R. C. 1905, § 6861; C. Civ. P. 1877, § 120; R. C. 1899, § 5275. ] 


As to similar provision in Cal. Code Civ. Proc., § 441, see Miles v. Woodward, 115 
Cal. 308, 46 Pac. 1076 3; Banta v. Siller, 121 Cal. 414, 53 Pac. 935; Detroit H. & L. Co. 
v. Stevens, 20 Utah, 241, 58 Pac. 193; Bell v. Brown, 22 Cal. 671, 5 Mor. Min. Rep. 240; 
People ex rel. Madden y. Stratton, 28 Cal. 382; Buhne v. Corbett, 43 Cal. 264. 


§ 7451. Sham defenses. Sham and irrelevant answers and defenses may 
be stricken out on motion and upon such terms as the courts may in their 
oe te impose. [R. C. 1905, § 6862; C. Civ. P. 1877, § 121; BR. C. 1899, 


An absolute denial cannot be stricken out as sham. Gjerstadengen v. Hartzell, 8 N. D. 
424, 79 N. W. 872; Woodenwere Co. v. Jensen, 4 D. 149, 27 N. W. 206; King v. Wait, 
10 S. D. 1, 70 N. W. 1056; Loranger v. Min. Co. 6S. D. 478, 61 N. W. 686; Green V. 
Hughitt Twp., 5 8. D. 452, 59 N. W. 224. 

Statute o nonclaim, in reference to failure to sue within specified time, claim against 
Sige oe estate, is not affected by this action. Mann v. Redmon, 23 N. D. 508, 137 

- 478. 
What are sham pleadings and the remedies against. 113 Am. St. Rep. 639. 
Striking answer out as sham. 72 Am. Dec. 521; 113 Am. St. Rep. 639; 115 Am. St. 
0. 


to similar provision in Cal. Code Ciy. Proc., § 453, see Jackson v. Lebar, 53 Cal. 
255; Greenbaum v. Turrill, 57 Cal. 285; Davis v. Honey Lake W. Co., 98 Cal. 415, 33 
Pac. 270; Piercy v. Sabin, 10 Cal. 22, 70 Am. - 692; Larco v. Casaneuava, 30 Cal. 
560; Gay v. Winter, 34 Cal. 153; Tynan v. Walker, 35 Cal. 634, 95 Am. Dec. 152. 
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ARTICLE 4.— Tue REpty. 


§ 7452. Reply when. Demurrer to answer. When the aoe bag irara 
new matter constituting a counterclaim, the plaintiff aie a ailore. 
days reply to such new matter, denying generally or speecgirs y - sateen 
tion controverted by him, or any knowledge or information thereo 


Court may require reply to new matter on defendant’s motion. Cornwall v. McKinney, 
9 8. D. 213, 68 'N. W. B33 Gull River Lumber Co. v. Keefe, 6 D. 160, 41 N. W. 743; 
ae Wagon Co. v. Matthiessen, 3 D., 233, 14 N. W. 107. 
p 


Y, when deemed waived. Power Vv. Bowdle, 3 N. D. 107, 54 N. W. 404, 44 Am. St. 
map: 511, 21 L.R.A. 328 
] 
23. 


Waiver of objections by failure to demur. First Nat. Bank v. Laughlin, 4 N. D. 391, 
61 N. W. 473; Van k 


e v. Doherty, 6 N. D. 263, 69 N. W. 200; Gjerstadengen v. Hart- 
zell, 8 N. D, 424,79 N. W. 872, ° 


Answer of statute of limitations was no reply, unless by order of court. McCarthy 
Bros. Co. v. Hanskutt, 29 §. ‘ . W. 286, 


eply is never necessary except for putting in issue facts alleged in counterclaim, 
unless on defendant's motion court requires reply to new matter constituting defense 
by way i. avoidance, 
- 309. 


133 N, 
Defendant is entitled to judgment on counterclaim for lack of reply. Christofferson 
v. Wee, N. D 506, 139 N. W. 689, 
é me miler Provision in Cal. Code Ciy Proc., § 443, see Schultz v. McLean, 109 
al, 


ree ah lea orion en Bueath, ae ye 526, 51 Pac. 848, ty, 68° Cal 

8 % similar provision Code Civ. Proe., 444, Hagely y. ely, al. 
348, 9 Pac. 305; Bliss V. Sneath, : : =? @ Hise 7 
As to similar Provision in N. Y. Code Civ, Proc., § 723, see Jones y. Conlon, 48 Miac. 
172, 95 N.Y, = BP. 255; Horan y, Bruning, 116 App. Div. 482, 101 N. Y. Supp. 986; 
Davis v. Reflex amera Co., 97 App. Div. 73, 89 P Y. Supp. 587; Maxson v. Gale, 
Y. Supp. 967; Woollett v. Seamen’s Bank, 36 Misc. 494, 73 

Upp. 1005; Church y, Standard Railroad Signal Co., 30 Mise. 261, 63 N. Y. Supp 

326 ; Eldred v, F 1, : 


pp. Div. 810, 103 NY. Upp. 667 . ¥. 

216, 39 N, E, 81; Spruhn .Y. Brown, 63 Mise. 46, 116 N. Y, Supp. 568; Hinds, Noble & 

Eldredge vy, ponier, Bs iar 461, 102 N. Y, Supp. 484; Becker y, Woodcock, 136 App. 
upp. 71, 


§ 7453. Judgment on answer. If th 


3 Deyo v. Moras, 144 N. Y 


rep any defense set 
18 insufficient, the defendant may demur 


- [B.C 19 C. Civ. P 
$1245 B.C. 1899, § 5279.) IR. C. 1905, § 6865; C. Civ. P 


Civil Actions. CODE CIVIL PROCEDURE. §§ 7455-7458 


ARTICLE 5.— GENERAL RULES OF PLEADING. 


§ 7455. Pleading. Subscription. Verification. Every pleading in a court 
of record must be subscribed by the party or his attorney; and when any 
pleading is verified, every subsequent pleading except a demurrer must be 
verified also. [R. C. 1905, § 6866; C. Civ. P. 1877, § 125; RB. C. 1899, § 5280.) 

It will be presumed that answer of corporation admitted in evidence as containing 
admission against it is verified by officer authorized to bind corporation. H. C. Behrens 
Lumber Co. v. Lager, 26 S, D. 160, 128 N. W. 698, Ann. Cas. 1913A, 1128. 

As to similar provision in Cal. Code Civ. Proc., § 446, see Matter of Hotchkiss, 58 
Cal. 39; Fleming v. Wells, 65 Cal. 336, 4 Pac. 197; Silcox v. Lang, 78 Cal. 118, 20 Pac. 
297; Stephens v. Parrish, 83 Cal. 561, 23 Pac. 797; Claiborne v. Castle, 98 Cal. 30, 32 
Pac. 807; In re Close, 106 Cal. 574, 39 Pac. 1067; People ex rel. Gesford v. Superior 
Court, 114 Cal. 466, 46 Pac. 383; McDermont v. Anaheim U. W. Co., 124 Cal. 112, 56 
Pac. 779; Hearst v. Hart, 128 Cal. 327, 60 Pac. 846; Christopher v. Condogeroge, 128 
Cal. 581, 61 Pac. 174; Columbia S. Co. v. Warner L. Co., 188 Cal. 445, 71 Pac. 498; 
Drum v. Whiting, 9 Cal. 422; Patterson v. Ely, 19 Cal. 28. 

§ 7456. Requisites of verification. The verification must be to the effect 
that the same is true to the knowledge of the person making it, except as to 
those matters stated upon information and belief, and as to those matters 
he believes it to be true, except when it is made by any person other than 
the party to the action, in which case it must be to the effect that the same 
is true to the best knowledge, information and belief of the person making 
it; and such verification must be by the affidavit of the party, his agent or 
attorney, or if there are several parties united in interest and pleading 
together, by one at least of such parties acquainted with the facts, or by the 
agent or attorney of such party. When a corporation is a party, the verifica- 
tion may be made by any officer thereof, and when the state, or any officer 
thereof in its behalf, is a party, the verification may be made by any person 
acquainted with the facts. The verification may be omitted when an admission 
of the truth of the allegation might subject the party to a prosecution for 
felony, and no pleading can be used in a criminal prosecution against the 
party as proof of a fact admitted or alleged in such pleading. [R. C. 1905, 
§ 6867; C. Civ. P. 1877, § 126; 1885, ch. 149, § 1; R. C. 1895, § 5281.] 

§ 7457. Statement of account. It shall not be necessary for a party to 
set forth in a pleading the items of an account therein alleged; but he shall 
deliver to the adverse party, within ten days after the demand thereof in 
writing, a copy of the account, which, if the pleading is verified, must be 
verified by his own oath, or that of his agent or attorney, if within the 
personal knowledge of such agent or attorney, to the effect that he believes 
it to be true, or be precluded from giving evidence thereof. The court, or a 
judge thereof, may order a further account, when the one delivered is 
defective; and the court may in all cases order a bill of particulars of the 
claim of either party to be furnished. [R. C. 1905, § 6868; C. Civ. P. 1877, § 127; 
R. C. 1899, § 5282.] 


Statement of account. Miller v. Durst, 14 S. D. 587, 86 N. W. 631. fea 
Court must order bill of particulars to be furnished before delivery can be compelled. 

Hanson v. Lindstrom, 15 N. D. 584, 108 N. W. 798. r ; ued 
Court has same power to require defendant to file bill of particulars in action for 
libel as it has on actions on account. Irwin v. Taubman, 30 S. D. 502, 139 N. W. 115. 
As to similar provision in Cal. Code Civ. Proc., § 454, see Auzerais v. Naglee, 74 Cal. 
60, 15 Pac. 371; Graham v. Harmon, 84 Cal. 181, 23 Pac. 1097; Murdock v. Clarke, 90 
Cal. 427, 27 Pac. 275; McCarthy v. Mt. Tecarte L. & W. Co., 110 Cal. 687, 43 Pac. 391; 
Downing v. Mulcahy, 6 Cal. Unrep. 242, 56 Pac. 466; Long Beach City S. Dist. v. Dodge, 
135 Cal. 401, 67 Pac. 499; Silva v. Bair, 141 Cal. 699, 75 Pac. 162; Conner v. Hutchinson, 

17 Cal. 279. 

§ 7458. Liberal construction. In the construction of a pleading for the 
purpose of determining its effect, its allegations shall be liberally construed 
with a view of substantial justice between the parties. [R. C. 1905, § 6869; 


C. Civ. P. 1877, § 128; R. C. 1899, § 5283.] 
Liberal construction of statute. Laney v. Ingalls, 5 S. D. 183, 57 N. W. 572; Finch v. 
Park, 12 S. D. 63, 80 N. W. 155, 76 Am. St. Rep. 588; Catholicon Hot Springs Co. v. 
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. 78, 37 N. W. 

Ferguson, 8 8. D. 534, 67 N. W. 615; Stutsman County v, oe : a oe 

304; Donovan v. Elevator Co., ne D. Pe Bik sree ore Tae NW. 246, = 

facts. McCormi Vv. , dD. , iff 
Applet ey ailevation. of facts to show creation of trust in favor of pla 


i i , kinson, 20 
On liberal construction of complaint in action on contract. Schriner v Dic 


i i ial justice 
Rule that pleadings should be liberally construed with bh hed oe ju 
wat io dimilar pbvion Wenge, leony 25 8. Dr 200 Moore v. Moore, 56 Cal. 
imi ision in Cal. e : _ : 
6: Noo Cone. Kidd, 28 Cal. 673; Marshall v. Shafter, 32 Cal. 176 
§ 7 


- Making pleading definite. If irrelevant or redundant matter 18 
inserted in a pleading, it may be stricken ou 
aggrieved thereby. And when the allegations 0 


As to when complaint is indefinite and uncertain. Johnson v, Great Northern R. Co., 
12 N. D. 420, 97 N. Ww. 546. 


eye . ° es if any of such 
Order striking out matter from answer constitutes prejudicial error, i 
matter sets up Teva defense. State ex rel. Minehan y, Movers 19 N. D. 804, 124 N. W. 
701, 


a judgment, Phelps vy. McCollam, 10 N, D. 536, 
Sundback, 5 S. D. 31, 58 N. w 4 


88 N. W. 292; Ayers & Co. v. 
gn justice’s judgment, Strecker v. Railson, 16 N. D. 
612, 


e 


rv, Dickinson, 93 Cal. 108, 28 Pac. 854; 
» 97 Cal. 8, 31 Pac. 625; Edwards y. Hellings, 99 Cal. 214, 33 
; - Perry, 4 Cal. Unrep. 488, 35 Pac. 1017; onoma County v. Crozier, 
118 Cal. 680 50 Pag, k v f 


» 53 Pac. 400; Ashton v. 
’ - L. Co. vy, Hartung, 138 Cal. 
man v. Hatch, 139 Cal. 53, 72 Pac. 445, 

- In Pleading the perform 
Shall not be n 


€cessary to state the facts showing 
such performance ; but it may be stated general] 


& party to give a copy 
0 € instrument and to state that there 1s due to him thereon from the 
adverse Party a specified Sum which he claims. [R. C. 1905, § 6872; C. Civ. P. 
1877, § 13 ;R.C 1899, § 5286. ] 


Plead Performanee of condition recedent. Sifton v. Sifto 
670; De Ford Vv. Hyde, 10 § D. 386. 73 N. W Dare el 


5 5 N. D. 187, 65 N. W. 
66 N, WwW. 941 


- W. 265; Sundback ¥, Gilbert, 8 'S. D. 359, 
a arene to set out Copy of note ang state amount due Scott v. Esterbrooks, 6S. D. 
not apply to foreclosure of Mortgage. Andr N. W. 
1047; Scottish-American Mortg. Co. vy, Boor TN, D. 39” ont Wade ee 
, Bh mene Gh constit page ormanee plaintiff need not get out in ry eee detailed 
Of acts constitutin erformanc i 
134, 128 N. W, 588, me iat 


Stenson v, FE] man, 26 S, D. 
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As to similar provision in Cal. Code Civ. Proc., § 457, see Blasingame v. Home Ins. 
Co., 75 Cal. 633, 17 Pac. 325; Cowan v. Phenix Ins. Co., 78 Cal. 181, 20 Pac. 408; Cali- 
fornia Imp. Co. v. Reynolds, 123 Cal. 88, 55 Pac. 802; Allen v. Home Ins. Co., 133 Cal. 
29, 65 Pac. 138; People v. Holladay, 25 Cal. 300; Himmelman v. Danos, 35 Cal. 441. 


§ 7462. Private statute. In pleading a private statute, or a right derived 
therefrom, it shall be sufficient to refer to such statute by its title and the 
day of its passage, and the court shall thereupon take judicial notice thereof. 
[R. C. 1905, § 6873; C. Civ. P. 1877, § 182; R. C. 1899, § 5287.] 


As to similar provision in Cal. Code Civ. Proc., § 459, see Amestoy v. Electric R. T. 
Co., 95 Cal. 311, 30 Pac. 550; Tulare v. Hevren, 126 Cal. 226, 58 Pac. 530. 


§ 7463. Libel or slander. In an action for libel or slander it shall not be 
necessary to state in the complaint any extrinsic facts for the purpose of 
showing the application to the plaintiff of the defamatory matter out of 
which the cause of action arose, but it shall be sufficient to state generally 
that the same was published or spoken concerning the plaintiff, and if such 
allegation is controverted, the plaintiff shall be bound to establish on the 
trial that it was so published or spoken. [R. C. 1905, § 6874; C. Civ. P. 1877, 
§ 133; R. C. 1895, § 5288.] 


As to similar provision in Cal. Code Civ. Proc., § 460, see De Witt v. Wright, 57 Cal 
576; Harris v. Zanone, 93 Cal 59, 28 Pac. 845; Grand v. Dreyfus, 122 Cal. 58, 54 Pac. 
389. 


§ 7464. Same. Defendant’s answer. In the actions mentioned in the last 
section, the defendant may in his answer allege both the truth of the matter 
charged as defamatory and any mitigating circumstances to reduce the 
amount of damages; and whether he proves the justification or not, he may 
give in evidence the mitigating circumstances. [R. C. 1905, § 6875; C. Civ. P. 
1877, § 1384; R. C. 1899, § 5289.] 


Rs faith shown in mitigation of damages. Myers v. Longstaff, 14 S. D. 98, 84 N. W. 
233 


Authorizes defendant in libel action to plead truth and mitigating circumstances. 
Lauder v. Jones, 13 N. D. 525, 101 N. W. 907. 

On right of defendant in slander action to A ie mitigating circumstances in connec- 
tion with general denial. Wrege v. Jones, 13 N. D. 267, 112 Am. St. Rep. 679, 100 N. W. 
705, 3 A. & E. Ann. Cas. 482. 

Demurrer to answer must be overruled if it states good defense, either complete or 
partial. Williams v. Black, 24 S. D. 501, 124 N. W. 728. 

As to similar provision in Cal. Code Civ. Proc., § 461, see Taylor v. Hearst, 107 Cal. 
262, 40 Pac. 392; Thrall v. Smiley, 9 Cal. 529; Lick v. Owens, 47 Cal. 252. 

§ 7465. Answer of possession. In an action to recover the possession of 
property distrained doing damage, an answer that the defendant or person 
by whose command he acted was lawfully possessed of the real property upon 
which the distress was made, and that the property distrained was at the 
time doing damage thereon, shall be good without setting forth the title 
to such real property. [R. C. 1905, § 6876; C. Civ. P. 1877, § 1385; R. C. 
1899, § 5290.] 

§ 7466. Joinder of actions. The plaintiff may unite in the same complaint 
several causes of action, whether they are such as have been heretofore 
denominated legal or equitable, or both, where they all arise out of: 

1. The same transaction, or transactions connected with the same subject 
of action; or 

2. Contract, express or implied; or 

3. Injuries, with or without force, to person and property, or either; or 

4. Injuries to character; or 

5. Claims to recover real property with or without damages for the with- 
holding thereof, and the rents and profits of the same, or waste committed 
thereon; or 

6. Claims to recover personal property with or without damages for the 
withholding thereof; or 

7. Claims against a trustee by virtue of a contract, or by operation of law. 

But the causes of action so united must all belong to one of these classes 
and, except in actions for the foreclosure of mortgages, must affect all the 
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ree 
§§ 7466-7477 CODE CIVIL PROCEDURE. Pleadings t 


; be 
i i i laces of trial, and must 
ies to the action, and not require different p ”R. C. 1895, 
epee tse stated. [R. C. 1905, § 6877; C. Civ. P. 1877, § 186; R 
§ 5291.] 


ly stated, even if they can be 
Separate and distinct causes of action must be 3 LRA (NS) 864, 134 NOW. 716. 
Properly joined. Sleeper v, Baker, 22 N. D. 386, 329 L.R. ND 401, 51 N. W. 583. 

Pleading distinct causes of action. Jasper v. Hazen, & N. D. n contract. Aultman 

Uniting cause of action sounding in tort with one arising DD 222, 69 N. W. 455. 

- V. Ferguson, 8 S. D. 458, 66 N. W. 1081; Bank v. aca ye aaa 
49 LRA. 285; Mares v. Wormington, 8 N. D. 329.79 N. W. with one for damages 

Joinder of cause of action to enjoin sale of lots for special te 74.N, W. 447. 
by street improvements. Tripp v. City of Yankton, 10 8. D. aes, Campbell v. Trust 

Uniting several causes of action growing out of same eerrcneree W. 939. 

Co., 14 S. D. 483, 85 N. w. 1015; Bush v. Froelick, 8 8. D. 353, tely stated. ‘Rustin 

Motion to make complaint pone definite when causes not separately 

- V. Heiser, 6 8. D. 429, 61 N. W. 445. with 

re to jones of cause of action for equitable relief from ot Meee poses 18 
one to recover Boa for failure to release lien on demand. ee . 

N. D. 180, 112 N. W. 72. th. 
Causes are misjoined in complaint Joining action by one ae big Nw ere 
First Nat. Bank v. D. 8. B. Johnson Land ortg. Co., 17 S. D. 522, ‘la Gold Min, & 

Right to unite claim for eo relief and damages. Glover v. Man 
Mill. Co., 19 8. D. 559, 104 'N. Ww. 261. 

Tae cae of action may be united against one who became ei saeath Pare 
taking mortgage from insolvent as preference. Bowler v. First Nat. Bank, . v. 

130 Am. St. Rep. 725, 113 N. W. 618. : 

Court should not dismiss case where sion Pp asks for both legal oF? a eed 
relief, and is entitled only to former, but should cause transfer to jury calendar. 

v. Baer, 24 8. D. 184, 123 N. W. 719 : ; 

Cause of action for specific performance of land contract may be joined agi re 
of action for damages for failure to convey in accordance with contract. Beddow v. 
Flage, 22 N. D. 53, 132 N. W. 637. pastas 

Action under section 2986 of Revised Codes cannot be joined with action to se ma 
transfer of stock alleged to have been made to officer of corporation, as ow my 
fraudulent representations on his part. Niven y, Peoples, 23 N. D. 202, 136 Me ee 

Right to join in one complai BO ary and gross negligence arising 


3 Pac. 657; Johnson v. Kirby. 65 Cal 482, 4 Pac. 458. Reynolds v. Lincoln, 71 Cal. 183, 
9 Pac. 176, 12 Pac. 449 


; orong. v. Cooney, 72 Ca). 322, 14 Pac. 12; Cummings v. 
Cummings, 2 Cal. egy 774, 14 Pace, 562; Fraser v, Oakdale L. & W. Co., 73 Cal. 187, 
h v. mith, 80 Cal. 323, 21 Pac. 4, 20 Pac. 186; Peo 


: Pac. 505; Lamb y. Harbaugh, 105 Cal. 680, 
39 Pac. 56; Hall] Vv. Susskind, 109 Cal. 203, ; ra Co. v. Butler, 
125 Cal. 232, 57 Pac. 980; Levy v » 67 Pac. 1033; Baldwin v. Napa 
& S. W. Co. F ; Murphy v. Crowle » 140 Cal. 141, 73 Pac, 820; 
Astill v. South Yuba W. Co., 146 Cal. 55 : ; 3 

i 8 


» 79 Pae 594; Boles vy. Cohen, 15 Cal. 150; 
Keller v. Hicks, 22 Cal, 457, 83 Am. Dec, 78; McCarty v. Fremont, 23 Cal. 196; Car- 
pentier vy, Mendenhall, 28 Cal. 484, 87 Am. Dec. 135; Burt i 


Dee. 589; More v. Maasini, 32 Cai, 590, 7 Mor. Min, Rep. 455; Smith v. Omnibus R. Co, 
36 Cal. 281; White V. Cox, 46 Cal. 169, 


controverted by the reply as prescribed in 
of the action be taken as true. But the alle- 
gation of new matter in the answer, not relating to a counterclaim, or of new 
matter in a reply, is to be deemed controverted by the adverse party as upon 
a direct denial or avoidance, as the case may require. [R. C. 1905, § 6878 ; 
C. Civ. P. 1877, § 137; R. C. 1899, § 9292. ] 

ee neers oan on counterclaim for lack of reply. Christofferson v. 


No reply to merely defensive alle 


controverted ty Operation of law, 
- 740, 


tions in answer is required, but same are deemed 
546, 124 N, 74 


cester v. Northwestern Port Huron Co., 24 S, D. 
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Failure to deny material facts stated in complaint as admission of their truth. Great 
Northern R. Co. v. Loonan Lumber Co., 25 §. B. 155, 125 N. W. 644. ; 

Jurisdiction not conferred by admissions as to residence in divorce proceeding. Smith 
v. Smith, 10 N, D. 219, 86 N. W. 721. 

Denial of “each and all the allegations in the affidavit contained, except such as are 
herein admitted or qualified,” sufficient. Hardy v. Purington, 6 8. D. 382, 61 N. W. 158. 

Allegations of complaint not controverted in answer. Commercial Bank v. Jackson, 
9 8. D. 605, 70 N. W. 846. . 
aaa of “material allegations,” not sufficient. Mead v. Pettigrew, 11 8. D. 529, 

e e 45, 

New matter in answer deemed to be denied. Meyer v. School Dist., 4 8. D. 420, 57 
N. W. 68; Risdon v. Davenport, 4 8S. D. 555, 57 N. W. 482; Lyon v. Plankinton Bank, 
15 S. D. 400, 89 N. W. 1017; Friedrich v. Fergen, 15 8. D. 541, 91 N. W. 328; Minn. Co. 
v. Hanrahan, 9 S. D. 520, 70 N. W. 656; Boucher v. Pub. Co., 14 8. D. 72, 84 N. W. 237; 
Wyman v. Werner, 14 8. D. 300, 85 N. W. 584. 

As to when new matter in answer is deemed controverted without reply. National 
Bank of Commerce v. Pick, 13 N. D. 74, 99 N. W. 63. 

As to new matter in answer being deemed to be controverted by adverse party. Scott 
v. Northwestern Port Huron Co., 17 N. D. 91, 115 N. W. 192. 

As to similar proien in Cal. Code Civ. Proc., § 463, see Whitwell v. Thomas, 9 Cal. 
499; Canfield v. Tobias, 21 Cal. 349; Racouillat v. Rene, 32 Cal. 450. 


ARTICLE 6.— MISTAKES IN PLEADING AND AMENDMENTS. 


§ 7478. Variance material and misleading. No variance between the 
allegation in a pleading and the proof shall be deemed material, unless it has 
actually misled the adverse party to his prejudice in rhaintaining his action 
or defense upon the merits. Whenever it shall be alleged that a party has 
been misled, the facts shall be proved to the satisfaction of the court, and in 
what respect he has been misled; and thereupon the court may order the 
pleading to be amended upon such terms as shall be just. [R. C. 1905, § 6879; 
C. Civ. P. 1877, § 188; R. C. 1895, § 5293.] 

Variance not material, unless misleading. Brace v. Doble, 3 8. D. 416, 53 N. W. 859; 
North Star B. & S. Co. v. Stebbins, 3 S. D. 540, 54 N. W. 593; Hermiston v. Green, 11 
8. D. 81, 75 N. W. 819; Cornwall v. McKinney, 12 8. D. 118, 80 N. W. 171; Meldrum 
v. Kenefick, 15 8S. D. 370, 89 N. W. 863. 

Necessity of showing court that variance is prea ene misleading to be material. 
Maloney v. Geiser Mfg. Co., 17 N. D. 195, 115 N. W. 669. 

Necessity of variance in civil action misleading adverse party to be material. Robert- 
son v. Moses, 15 N. D. 351, 108 N. W. 788. 

As to materiality of variance between pleading and proof depending on proof that 
adverse party was misled to his prejudice. Halloran v. Holmes, 13 N. D. 411, 101 
N. W. 310. 

Pleading for rescission of contract on ground of fraud may be amended to read on 
ground of mutual mistake to conform with proof. Wolfinger v. Thomas, 22 8S. D. 57, 
133 Am. St. Rep. 900, 115 N. W. 100. 

_ § 7479. If not material. When the variance is not material as provided 
in the last section, the court may direct the fact to be found according to the 
evidence, or may order an immediate amendment without costs. [R. C. 1905, 
§ 6880; C. Civ. P. 1877, § 189; R. C. 1899, § 5294.] 

Amendment at trial to conform to proof. Knight v. Towles, 6 8. D. 575, 62 N. W. 964. 

§ 7480. Failure to prove variance. When, however, the allegation of the 
eause of action or defense to which the proof is directed is unproved, not 
in some particular or particulars only, but in its entire scope and meaning, 
it shall not be deemed a case of variance within the last two sections, but a 
soon of proof. [R. C. 1905, § 6881; C. Civ. P. 1877, § 140; R. C. 1899, 

5295. ] 

As to when variance does not amount to failure of proof. Halloran v. Holmes, 13 
N. D. 411, 101 N. W. 310. ; 

As to allowing amendment to pleading in justice’s court. Rae v. Chicago, M. & St. P. 
R. Co., 14 N. D. 507, 105 N. W. 721. 


§ 7481. Amendments. When and how. Any pleading may be once 
amended by the party of course without costs and without prejudice to the 
proceedings already had at any time within twenty days after it is served, 
or at any time before the period for answering it expires; or it can be so 
amended at any time within twenty days after the service of the answer or 
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in its 

the adverse party. After the decision of a demurrer the eae faith, low 

discretion, if it appears that the demurrer was interposed ee seme a 
€ party to plead over upon such terms as may be just. 


‘ ; 10 S. D. 

Second amendment without leave not authorized. Tripp v. Ci oe soo aaa 

516, 74 N. W. 447; Tripp v. City of Yankton, 11 8. D. 353, 77 fhep-aseciascat original, 
Right to serve and file amended answer within twenty days a eg Ae v. McIntosh, 

was not waived by moving court for leave to file such pleading. . 

26 S. D, 42, 127 N. w. 532. 


‘ ch- 

endment of pleading as discharge of sureties on bonds given to dissolve atta 

ments or on bail bonds in civil actions, 49 L.R.A.(N.S.) 484, al from the 
ight to accept favorable part of order allowing amendments and appe 

Test. 29 L.R.A.(N.S.) 25. 


i v.S.) 263, 
Right to amend leadings after final decision on appeal. 18 L.R.A.(N 
henioe of pleading to cure defect for which motion in arrest of judgment has 
en made. 67 LRA 179, 


Amendment of claim or Pleading as discharge of surety on bail bond in civil actions. 
42 LRA(NS.) 484, 


Amendments varying or altering cause of action, how far allowable. 34 Am. Dec. 
158; 51 Am. St. Rep. 414. den. 68 
8 to similar provision in Cal. Code Civ. Proc., § 472, see Peasley v. McFadden, 

Cal. 611, 10 Pac. 179; Hedges v. D 


am, 72 Cal. 520, 14 Pac. 133; Curtiss v. Bachman, 84 
Cal. 216, 24 Pac. 379; Buckley vy. Howe, 86 Cal. 596, 25 Pac. 139. 

§ 7482. Court may amend. Terms. 
ment in furtherance of justi 


Proceeding to the facts proved. [R. C. 1905, 
§ 6883; C. Civ. P. 1877, § 142; R. C. 1899, § 9297, ] 
Th refuse is the exception. Kelsey vy. Ry. Co., 
- 80, - 'Y. 204; Nashua Sav. Bank y. Lovejoy, 1 N. D. 211. 46 N. W. 411; 
Anderson y, Bank, 5 N. p, 80, 64 N. W. 114; Bigelow vy: Draper, 6 N. D. 152, 69 N. W. 
570; Haggarty V. Strong, 10 8. D. 585, 74 N. W. 1037; Chaffee y. Runkle, Rowley & Co., 
11S. D. 333," 77 W. 583; J. 1. Case Co. v. Eichinger, 15 s. D. 530, 91 N. W. 82; 
reegaard V. Trust Co., 3 S. 


D. 569, 54 .N. W. 656, Martin y, Bank, 7S, D. 263, 64 N. W. 


i : ay be amended, Gans v, Beasley, 4 N. D. 140, 59 N. W. 714. 
ca migiee W. 3 ial court for correction. Hedlum vy. Min. Co., 


ed by fraud. Whittaker v. 


ori la 
pica ott 28 SB ott ton NN! Pleated by way of amendment, steer, 
Applicable t Justice court Morgridge y Stoffer 
ey v. Mueller 22 


As to allowing amendment to leadin in justi 
- Co. 14ND. 507, 105 N. w. rer ron taneieere 
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Peter d oie oes of Raga on ground of fraud may be amended to read on 
of mutual mistake, conform with proof. Wolfi . Th 22 S. D. 
133 Am. St. Rep. 900, 115 N. W. 100. i aki ia el Dec alse 
Right to grant relief from failure to serve undertaking on appeal from justice court 
Aldrich v. Public Opinion Pub. Co., 27 8S. D. 589, 132 N. W. 278. 
_ Service of summons on partner as managing agent of supposed corporation gives 
heetacnt ate 80 bal poner may one summons and complaint amended, so as to show 
action is against partnership. stein v. Peter Fox Sons Co., 22 N. D. 636, 40 L.R. 
(N.S.) 566, 135 N. W. 180. Pome 
; ere euie use of word “ plaintiff” instead of word “defendant” in affidavit 
or attachment because of nonresidence, is curable by amendment. Hilbish v. 
19 N. D. 684, 125 N. W. 556. : RRR 
Appellate court will not interfere with action of trial court, in allowing amendments 
of pleadings, except in cases of clear abuse of discretion. Webb v. Wegley, 19 N. D. 
606, 125 N. W. 562. 


§ 7483. Pleading after time. The court may likewise, in its discretion and 
upon such terms as may be just, allow an answer or reply to be made, or 
other act to be done, after the time limited by this code, or by an order 
enlarge such time; and may also, in its discretion and upon such terms as 
may be just at any time within one year after notice thereof, relieve a party 
from a judgment, order or other proceeding taken against him through his 
mistake, inadvertence, surprise or excusable neglect, and may supply an 
Omission in any proceeding; and whenever any proceeding taken by a party 
fails to conform in any respect to the provisions of this code, the court may, 
in like manner and upon like terms, permit an amendment of such proceedings, 
so as to make it conformable thereto. [R. C. 1905, § 6884; C. Civ. P. 1877, 
§ 143; R. C. 1899, § 5298.] 


eo exercised liberally in furtherance of justice. Bucknell v. Archer, 29 8. D. 
' . W. 675. 
Necessity of party availing himself of motion under statute to set aside judgment. 
Freeman v. Wood, 14 N. D. 95, 103 N. W. 392. it of 

Application for relief from default judgment must be accompanied by affidav : 
merits, and such affidavit may set up all facts of case and need not state that an . 
Haas a opinion was secured. Bismarck Grocery Co. v. Yeager, 21 N. D. 547, 131 N. W. 

17. 
Good and sufficient affidavit of merits must be filed in order that railway company 
may have judgment by default opened where summons and complaint was served upon 
station agent. Getchell v. Great rortherti R. Co., 24 N. D. 487, 140 N. W. 109. 

Petitioner must present affidavit of merits, and must act promptly. Judd v. Patton, 
13 S. D. 648, 84 N. W. 199; Pettigrew v. City of Sioux Falls, 5 S. D. 646, 60 N. W. 27; 
Kirshner v. Kirshner, 7 N. D. 291, 75 N. W. 252; Minn. Thresh. Mfg. Co. v. Holz, 10 
N. D. 16, 84 N. W. 581; Hood v. Fay, 15 S. D. 84, 87 N. W. 528; Searles v. Christenson, 
5 8. D. 650, 60 N. W. 29; Gauthier v. Rusicka, 3 N. D. 1, 53 N. W. 80. 

Ex parte order extending time to answer not void. Warder v. Patterson, 6 D. 83, 
50 N. W. 484. Sener 

Docketing transcript of justice’s judgment in circuit court gives no jurisdiction to 
set it aside and grant new trial. Garlock v. Calkins, 14 8. D. 90, 84 N. W. 393. : 

Judgment of reversal of appeal from county court cannot be set aside. Re Seydel’s 
Estate, 14 8. D. 115, 84 N. W. 397. ; 

Power to modify a judgment; discretion of court. Griswold Oil Co. v. Lee, 1 8. D. 
531, 47 N. W. 955, 36 Am. St. Rep. 761; Evans v. Fall River County, 4 S. D. 119, 55 
N. W. 862; G. 8S. Congdon Hdw. Co. v. Min. Co., 11 8. D. 376, 77 N. W. 1022; Minnehaha 
Nat. Bank v. Hurley, 13 8. D. 18, 82 N. W. 87; Yerkes v. McHenry, 6 D. 5, 50 N. Ww. 485. 

Extension of time for taking exceptions to charge of court. Lindblom v. Sonatelie, 10 
N. D. 140, 86 N. W. 357. 

Notice to attorney is notice to client. Sargent v. Kindred, 5 N. D. 472, 67 N. W. 826. 

Bill of exceptions; order extending time to settle. Johnson v. Ry. Co. 1 N. D. 354, 
48 N. W. 227; Moe v. Ry. Co., 2 N. D. 282, 50 N. W. 715. 

Neglect of defendant must be excusable. State v. Casey, 9 S. D. 436, 69 N. W. 585; 
Pettigrew v. City of Sioux Falls, 5 S. D. 646, 60 N. W. 27; Sargent v. Kindred, 5 N. D. 
8, 63 N. W. 151; Weber v. Techetter, 1 S. D. 205, 46 N. W. 201. 

Power to amend notice of motion for new trial. Bunker v. Taylor, 10 S. D. 526, 
74 N. W. 450. ; 

Courts possess inherent power to vacate and set aside collusive and fraudulent judg- 
ments, notwithstanding more than one year has elapsed since entry. Williams v. 
Fairmount School Dist., 21 N. D. 198, 129 N. W. 1027. 

As to practice in motions to vacate default judgments. Wheeler v. Castor, 11 N. D. 


347, 61 L.R.A. 746, 92 N. W. 381. 
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here an impartial 
i j is limited to doubtful cases, w 

Court’s discretion in 0 default 8. D, 202, 136 N. W. 101. ot, 

¢ itates, Kinkea Vv. ‘ oriarty, 29 e ° ] i whether orn 
wien co th maine ses Cink bgt ln Sod sf oon 
i i R.A. ° t] 
merits permitted. Citizeng’ Nat. Bank y, Branden, 19 N. D. 489, 27 L. ( 

- 102 


; : d case regu- 

Judgment will not be vacated F208 a eng Party was duly served an : 

Pederson, 20 S. - 58, 1 « W. : . eee 

eglect of foreigner unfamiliar with our practice to See ae waa 

for opening default. Rosebud Lumber Co, V. Serr, 22 8. D. 389, delet ined since thaw 
Party entitled to relief from eee oon page ela: a ie 

elly, . D. ; : . . 

As to year within which to suave (on relief under statute Dee, egies 

of actual notice of judgment. Martinson v. Marzolf, 14 N, Hees Swanson. 6 NOD: 
As to when relief from default judgment will be granted. Hunt v, 

512, 108 N. w 41. 


‘ction i deemed discontinued after sixty days had ela d 
mires without Personal service of summons, or first publication thereof having 
basa made. Riebold y, Hartzell, 23 N D. 264, 136 N W. 247, 


Court has power to direct that time of trial of removal Proceedings may be extended 


for thirty days from filing of remittitur and opinion. Albrecht v. Zimmer! , 23 N. D, 
337, 186 N. W. 240. 


Mere inconvenience to party defendant 
c 


ure for five years to prosecute action - 
termination thereof is matter in sound discretion of court. Lambert vy, Brown, 22 N. 
W. 781 


Proceedings, which 
Tse party; and no judgment 

ected by reason of such error or defect. [R. C. 1905, 

§ 6886 - C, Civ. P, 1877, § 145. 300. 


. wer, 1 N. D. 455, 48 N. W. 354; Western 
ine Co, y, Wright, 11 8. D. 521, 78 N 
8 8. D. 569, 54 NW 


- W. 942, 44 LRA. 438; Heegaard v. Trust Co., 
- 656; Hulst v. Association, 98. D 
Werner, 14 §. D. 300, 85 N. 


- 144, 68 N, W. 200; Wyman Vv. 
W. 584; Green v. Hughitt Twp. 5 8. D. 452, 59 N. W. 224. 
Variance between Name { d 


1047 " mortgage and note, drews v. Wynn, 4S. D. 40, 54 
Grammatica] error in answer a8 trivia] defect to be disregarded. Ward vy. Gradin, 15 
649, 109 . 57. 


Ty to sign Certificate to deposition in Official capaci is not substantial 
Sap we it is sign and sealed on Preceding page, Kinkade v. ler 18 S. D. 60, 
> W. 91, 
Applicable to justice coy 


} : Bradley Vv. Mueller, 22 S. D. 534, 118 N. W. 1038. 
8 to Coe in directing Verdict after i iti i 
Tenewal of motion t¢ i jecti ; 
23 


on § amendment of Complaint, was not reversible error, where trans- 
action alleged by Complaint wag Same as that set up in answer, and issues arose upon 
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implied denial of allegations of answer. Koester v. Northwestern Port Huron Co., 24 
8. D. 546, 124 N. W. 740. ° 


On limitations of rule that pleadings should be liberally construed. Weber v. Lewis, 
19 N. D. 473, 34 LR.A.(NS5 364, 126 N. W. 105. 

Clerical error by which word “ plaintiff” instead of “defendant” was used in affi- 
hey for attachment should be disregarded. Helbish v. Asada, 19 N. D. 684, 125 N. W. 
556. 


As to similar provision in Cal. Code Civ. Proc., § 475, see Ex parte Fil Ki. 79 Cal. 
584, 21 Pac. 974. 


§ 7486. Supplemental pleading. The plaintiff and defendant respectively 
may be allowed on motion to make a supplemental complaint, answer or reply, 
alleging facts material to the case occurring after the former complaint, 
answer or reply, or of which the party was ignorant when his former pleading 
was made. [R. C. 1905, § 6887; C. Civ. P. 1877, § 146; R. C. 1899, § 5301.] 

Supplementary complaint must relate to cause in original complaint. Swedish- 
American Bank v. Dickson Co., 6 N. D. 222, 69 N. W. 455, 49 L.R.A. 285. 

Leave to file supplementary complaint is ordinarily granted. Schouweiler v. Hough, 
7 8. D. 163, 63 PRY. 776; Kirby v. Muench, 12 8. D. 616, 82 N. W. 98. 


Facts omitted from a ay answer should be pleaded by way of amendment. Murphy 
v. Plankinton Bank, 18 S. D. 317, 100 N. W. 614. 

Defense or counterclaim arising after former pleading may be interposed. Christoffer- 
son v. Wee, 24 N. D. 506, 139 N. W. 689. 

As to similar provision in Cal. Code Civ. Proc. § 464, see Harding v. Minear, 54 
Cal. 502; Seehorn v. Big Meadows & B. W. R. Co., 60 Cal. 240; Jacob v. Lorenz, 98 
Cal. 332, 33 Pac. 119; Giddings v. Seventy-Six L. & W. Co., 109 Cal. 116, 41 Pac. 788; 
Brown v. Valley V. M. Co., 127 Cal. 630, 60 Pac. 424. 


CHAPTER 9. 
OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS. 


ARTICLE 1. ARREST AND Balt, §§ 7488-7515. 

2, CLAIM AND DELIVERY OF PERSONAL PROPERTY, §§ 7516-7527. 
3. INJuNcTION, §§ 7528-7536. 

4, ATTACHMENT, §§ 7537-7566. 

5. GARNISHMENT, §§ 7567-7587. 

6. RECEIVERS, §§ 7588-7592. 

v4 


. Or Deposit, §§ 7593-7596. 


§ 7487. Olassified. The provisional remedies in civil actions are: 
1. Arrest and bail. 
2. Claim and delivery of personal property. 
3. Injunction. 
4. Attachment. 
do. Garnishment. 
6. Receivers. 
, sp in court. [R. C. 1905, § 6888; C. Civ. P. 1877, § 147; R. C. 1899, 


ARTICLE 1.— ARREST AND BAIL. 


§ 7488. Arrest limited. Contempt. No person shall be arrested in a civil 
action except as prescribed by this code; but this provision shall not apply 


to proceedings for contempt. [R. C. 1905, § 6889; C. Civ. P. 1877, § 148; 
R. C. 1899, § 5303.] 


As to similar provision in Cal. Code Civ. Proc., § 478, see Ex parte Harker, 49 Cal. 
465; Ex parte Yonetaro Fkumoto, 120 Cal. 316, 52 Pac. 726; Page v. Randall, 6 Cal. 32; 
Stewart v. Levy, 36 Cal. 159. 


§ 7489. Defendant may be arrested, when. The defendant may be arrested 
as hereinafter prescribed in the following cases: 

1. In an action for the recovery of damages for an injury to person or 
character, or for injuring or for wrongfully taking, detaining or converting 
property. 
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2. In an action for money or property embezzled or eee an 
applied or converted to his own use by a public officer, or an officer Sdueiary 
poration, or an attorney, factor, ere Nig a other person in a 

ity, in the course of his em oyment as such. 

ae Th es action to recover the possession of personal property Leelee 
detained, when the property, or any part thereof, has been concealed, ee ; 
or disposed of, so that it cannot be found or taken by the sheriff and wit f 
intent that it should not be found or taken, or with the intent to deprive the 

laintiff of the benefit thereof. ; 
: 4, When the defendant has been guilty of a fraud in contracting the vet 
or in incurring the obligation for which the action is brought, or in See 
or disposing of the property, for the taking, detention or conversion of w ri 
the action igs brought, or when the action is brought to recover damages 
fraud or deceit. . 

5. When the defendant has removed or disposed of his property or is about 
to do so with the intent to defraud hig creditors. ; a - 

But no female shall be arrested in any action except for willful aia 
person, character or Property. [R. C. 1905, § 6890; C. Civ. P. 1877, § } 
R. C. 1895, § 5304. ] 


: rty. 
Arrest in action for damages for wrongful taking and conversion of personal prope 
Vinton v. Knott, 7 §. D. 179, 63 N. W. 783; Hormann v. Sherin, 8 8. D. 36, 65 x. w. 
434, 59 Am. St. Rep. 744, 


Concealment of mortgaged property. Thompson y. Thompson, 10 N. D. 564, 88 N. W. 
565. , 


Complaint alleging that attorney retained more for services than he was entitled to 
does not charge embezzlement. Jones y. Winsor, 22 S. D. 480, 118 N. W. 716. = 

Arrests in civil] actions remain same as at common law. Drake y. Vernon, 26 S. D. 
354, 128 N. Ww. 317 


Right to arrest in breach of promise case. 59 L.R.A. 957. 
Se Pankruptey law on Proceedings for arrest in state insolvent proceedings. 
45 L.R.A. 188, 


Arrest under civil process for breach of warranty. 20 L.R.A.(N.S.) 844, 
ight to arrest partner in civil action or proceeding. 4 L.R.A.(N S.) 130. 
Effect on suit of discharge from Wrongful arrest. 19 L.R.A. 560, ; 
As to similar Provision in Cal. Code Civ. Proc., § 479, see Payne v. Elliott, 54 Cal. 
339, 35 Sa Rep. 80, 14 Mor. Min. Rep. 515; Ex parte Yonetaro Fkumoto, 120 Cal. 
316, 52 Pac. 726- 


lv. P. 1877, § 150; R. C. 1899, § 0306. ] 
Thompson v. Thompson, 10 N. D. 564, 88 


As to similar GF ovision in Cal. Code Civ. Proe 
Cal. 66, 80 Am. St. Rep. 73, 62 Pac. 303, 509 


Raepplen viet et founded must be stated. Hart v. Grant, 8 S. D. 
» Wz. > Avaeppler vy. Re iv ley Nat, ; 6, 79 N. W. 
869 ; State v. McKnight, 7 ‘. D. 444, N. W. 790 ee maak @ ND. 406, 7 


or daughter is action for 
_ vtate - Nyhus y, Oss, 24 N. D. 486, 139 N. W. 1051. 
8 to similar provision in Cal. Code Ciy. Proc., § 481, see Dusey v. Helm, 59 Cal. 188; 
Cal. 316, 52 Pac. 726; Fkumoto y. Marsh, 130 Cal. 
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66, 80 Am. St. Rep. 73, 62 Pac. 303, 509; McGilvery v. Morehead, 2 Cal. 607; South- 
worth v. Resing, 3 Cal. 377; Matoon v. Eder, 6 Cal. 57. 


§ 7492. Undertaking from plaintiff. Before making the order the judge 
shall require a written undertaking on the part of the plaintiff with or without 
sureties, to the effect that if the defendant recovers judgment, the plaintiff 
will pay all costs that may be awarded to the defendant and all damages 
which he may sustain by reason of the arrest, not exceeding the sum specified 
In the undertaking, which shall be at least one hundred dollars. If the under- 
taking is executed by the plaintiff without sureties, he shall annex thereto 
an affidavit that he is a resident and householder or freeholder within the 
state, and worth double the sum specified in the undertaking over all his 
debts and liabilities and exclusive of all property exempt from execution 


by the laws of this state. [R. C. 1905, § 6893; C. Civ. P. 1877, § 152; R. C. 
1899, § 5307.] 
Order of arrest and bail. Thompson v. Thompson, 10 N. D. 564, 88 N. W. 565. 

§ 7498. When order issued and served. The order may be made to ac- 
company the summons, or at any time afterwards before judgment. It shall 
require the sheriff of the county, where the defendant may be found, forth- 
with to arrest him and hold him to bail in a specified sum, and return the order 
at a place and time therein mentioned to the plaintiff or his attorney by whom 
it shall be subscribed or indorsed. But such order of arrest shall be of no 
avail and shall be vacated or set aside on motion, unless the same is served 
upon the defendant as provided by law before the docketing of any judgment 
in the action; and the defendant shall have thirty days after the service of 
the order of arrest, in which to answer the complaint in the action and to move 
to vacate the order of arrest or to reduce the amount of bail. [R. C. 1905, 
§ 6894; C. Civ. P. 1877, § 153; R. C. 1895, § 5308.) 

As to similar provision in Cal. Code Civ. Proc., § 483, see Dusey v. Helm, 59 Cal. 


188; Fkumoto v. Marsh, 130 Cal. 66, 80 Am. St. Rep. 73, 62 Pac. 303, 509; Matoon v. 
Eder, 6 Cal. 57; Ex parte Cohen, 6 Cal. 318. 


§ 7494. Papers served on defendant. The affidavit and order of arrest 
shall be delivered to the sheriff, who upon arresting the defendant shall 
deliver to him a copy thereof. [R. C. 1905, § 6895; C. Civ. P. 1877, § 154; 
R. C. 1899, § 5309.] 

§ 7495. Sheriff’s duties. Bail. The sheriff must execute the order by 
arresting the defendant and keeping him in custody until discharged by law, 
and may call the power of the county to his aid in the execution of the arrest 
as in case of process. The defendant may give bail whenever arrested at 
any hour of the day or night, and must have reasonable opportunity to 
procure it before being committed to prison. [R. C. 1905, § 6896; C. Civ. P. 
1877, § 155; R. C. 1899, § 5310.] 

§ 7496. Discharge. The defendant at any time before execution shall be 
discharged from the arrest, either upon giving bail or upon depositing the 
amount mentioned in the order of arrest as provided in this article. [R. C. 
1905, § 6897; C. Civ. P. 1877, § 156; R. C. 1899, § 5311.] 

§ 7497. Bail, how given. The defendant may give bail by causing a written 
undertaking in the sum specified in the order of arrest to be executed by 
two or more sufficient bail, stating their places of residence and occupations, 
to the effect that the defendant shall at all times render himself answerable 
to the process of the court during the pendency of the action, and to such as 
may be issued to enforce the judgment thereon, or if he is arrested for the 
cause mentioned in the third subdivision of section 7489, an undertaking to 
the same effect as that provided in section 7521. [R.C. 1905, § 6898; C. Civ. P. 
1877, § 157; R. C. 1899, § 5312.] 

As to similar provision in Cal. Code Civ. Proc., § 487, see Matoon v. Eder, 6 Cal. 57. 

§ 7498. Surrender by bail. At any time before a failure to comply with 
the undertaking the’ bail may surrender the defendant in their exoneration, 
or he may surrender himself to the sheriff of the county where he was ar- 
rested in the following manner: 
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i i livered to the 
; rtified copy of the undertaking of the bail shall be de 
coe who shall ‘detain the defendant in his custody thereon as upon an 


order of arrest, and shall by a certificate in writing acknowledge the sur- 
render, 


undertaking given to the effect provided by section 7521. [R. C. 1905 
C. Civ. 


As to similar provision in Cal. Code Civ. Proc., § 488, see Babb v. Oakley, 5 Cal. 93; 
Matoon v. Eder. 6 Cal 


do so. [R. C. 1905, § 6900 ; C. Civ. P. 1877, § 159: R. C 1899, § 5314. 
Right of sureties on bail bond to pu 


reue their principal into another state for the 
Purpose of arresting him. 14 L.R.A. 605 


§ 7500. Action against bail. In case of failure to comply with the under- 
taking the bail may be proceeded aga; 


Gainst by action only. [R. C. 1905, § 6901; 
ae 1877, § 160; R. C. 1899, § 5315. ] 


. The bail may be exonerated either by the death 
of the defendant, or his imprisonment in the penitentiary, or by his legal 
discharge from the obligation to render himself amenable to the process 


her time ag may be granted by the court. 
3 C. Civ. P. 1877 § 161; R. C. 1899, § 5316. ] 


ail. Within the time limited for that 
arrest to the plaintiff, or the 


In section 7497. [R. C. 1905, 
C. 1899, § 9318, } 


Sidont cations of bail must be as follows. 
; a of them must be a resident and householder or freeholder within 


justify severally 
that expressed in th sole 3 
18 equivalent to that of tw Loh re. 180 aan C. Civ. P. 1877, 


of Justification each of the 
any Judge of a district : 


ourt, or a justice of the 
the Notice, and may be examined 
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on oath on the part of the plaintiff touching his sufficiency in such manner 
as the Judge or justice of the peace in his discretion may think proper. The 
examination shall be reduced to writing and subscribed by the bail if required 
by the plaintiff. The costs of the justification shall be paid by the party 
offering the bail, if the same is found not sufficient, but if sufficient then the 
party excepting shall pay such costs. Such costs shall be returned by the 
officer with his report of the justification and shall be taxed by the court in 
which the action is pending as other costs are taxed. [R. C. 1905, § 6906; 
C. Civ. P. 1877, § 165; 1889, ch. 21, § 1; R. C. 1895, § 5820.] 

§ 7506. Allowance of. If the judge or justice of the peace finds the bail 
sufficient, he shall annex the examination to the undertaking, indorse his 
allowance thereon and cause them to be filed with the clerk; and the sheriff 
shall thereupon be exonerated from liability. [R. C. 1905, § 6907; C. Civ. P. 
1877, § 166; R. C. 1899, § 5321.] 

§ 7507. Deposit. Discharge. The defendant may at the time of his arrest, 
instead of giving bail, deposit with the sheriff the amount mentioned in the 
order. The sheriff shall thereupon give the defendant a certificate of the 
deposit, and the defendant shall be discharged out of custody. [R. C. 1905, 
§ 6908; C. Civ. P. 1877, § 167; R. C. 1899, § 5322.] 

§ 7508. Payment into court. The sheriff shall within four days after the 
deposit pay the same into court, and shall take from the officer receiving the 
same two certificates of such payment, one of which he shall deliver to the 
plaintiff and the other to the defendant or his attorney. For any default 
in making such payment the same proceedings may be had on the official 
bond of the sheriff to collect the sum deposited as in other cases of delinquency. 
[R. C. 1905, § 6909; C. Civ. P. 1877, § 168; BR. C. 1899, § 5323.] 

§ 7509. Refunded on approved bail. If money is deposited as provided 
in the last two sections, bail may be given and justified upon notice as pre- 
scribed in section 7503 at any time before judgment; thereupon the judge, 
before whom the justification is had, shall direct in the order of allowance, 
that the money deposited be refunded by the sheriff to the defendant and it 
shall be refunded accordingly. [R. C. 1905, § 6910; C. Civ. P. 1877, § 169; 
R. C. 1899, § 5324.] 

§ 7510. Applied on judgment. When money shall have been so deposited, 
if it remains on deposit at the time of an order or judgment for the pay- 
ment of money to the plaintiff, the clerk shall under the direction of the court 
apply the same in satisfaction thereof, and after satisfying the Judgment 
shall refund the surplus, if any, to the defendant. If the judgment is in favor 
of the defendant, the clerk shall refund to him the whole sum deposited and 
remaining unapplied. [R. C. 1905, § 6911; C. Civ. P. 1877, § 170; R. C. 1895, 
§ 5325.] 

§ 7511. Sheriff’s liability. If after being arrested, when there is a jail to 
which the defendant may be committed, the defendant escapes or is rescued, 
or bail is not given or justified, or a deposit is not made instead thereof, the 
sheriff shall himself be liable as bail. But he may discharge himself from 
such liability by the giving and justification of bail as provided in sections 
7503, 7504, 7505 and 7506 at any time before process against the person of 
the defendant to enforce an order or judgment in the action. [R. C. 1905, 
§ 6912; C. Civ. P. 1877, § 171; R. C. 1899, § 5326.] 

§ 7512. Judgment against sheriff. If a judgment is recovered against the 
sheriff upon his liability as bail and an execution thereon is returned unsatis- 
fied in whole or in part, the same proceedings may be had on the official bond 
of the sheriff to collect the deficiency as in other cases of delinquency. [R. C. 
1905. § 6913; C. Civ. P. 1877, § 172; R. C. 1899, § 5327.] 

§ 7513. Bail liable to sheriff. The bail taken upon the arrest shall, unless 
they justify or other baal is given or justified, be liable to the sheriff by action 
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the amount of bail. [R. C. 1905, § 6915; C. Civ. P. 1877, § 174; B.C. 1899, 
5329, 

§ 7845, Heard upon affidavits, If the motion is made upon affidavits on 

the part of the defendant, but not otherwise, the plaintiff may oppose the same 

by affidavits, or other proofs, in addition to those on which the order of arrest 

was made. [R. C. 1905, § 6916; C. Civ. P. 1877, § 175; R. CG, 1899, § 5330.] 


Investigation of merits of arrest and imprisonment. Thompson vy, Thompson, 10 N, D. 
564, 88 N. W. 565. 


ARTICLE 2.— CLaIM AND DELIVERY oF PERSONAL PROPERTY. 


§ 7516. When may claim. The plaintiff in an action to recover the oe 
Session of personal property may, at the time of issuing the summons or a 
any time before answer, claim the immediate delivery of such property C 
Provided in this article. [R. C. 1905, § 6917 ; C. Civ. P. 1877, § 176; R. C. 
1899, § 5331.] 


Not necessary to take possession of Property. Simpson Brick-Press Co. v. Marshall, 
5 8. D. 528, 59 N. W. 728. 


na Overy of chattel nortgaged Property levied upon a third party. Coughran v. Sund- 
ck, 9 §. D . 644, P 
Takes place of old actions of replevin and detinue. Willis v. De Witt, 3 S. D. 281, 
52 N. W. 1090. 


Replevin for Property seized under execution. 20 Am. Dec. 696; 80 Am. St. Rep. 697. 
en and against whom replevin sustainable. 80 Am. St. Rep. 741. 


in specie against one not in possession. 


Necessity of returning consideration before bringing replevin for property obtained by 
fraudulent purchase. 21 L.R.A_ 206; 1 L.R.A.( N.S.) 474, 


Right to maintain replevin by or against one in adverse possession of land, for things 
732, 


Replevin for property taken by levy under void or voidable judgment. 55 L.R.A. 280. 


ight of one from w om property has been taken in replevin to maintain similar 
action for its recovery. 8 L.R.A.(N‘S.) 216. 


8 to similar provision in Cal. Code Civ. Proe., § 509, 
61 Cal. 92, 41 Am. Rep. 542; Faulkner vy. First Nat. Bank, 130 Cal. 258, 62 Pac. 463. 
§ 7517. Plaintiff's afida 


8 affidavit. When a delivery is claimed, an affidavit must 
Fatt hy the plaintiff, or by some one in his behalf, stating: 


- that the same has not been taken for a tax, asses 
to a statute. or seized 


; Or s under an execution or attachment against the prop- 
erty of the Plaintiff ; or, if so Seized, that it is by statute exempt from such 
Seizure ; and 


? 


-_ he actual value of the Property. [R. C. 1905, 6918; C. Civ. P. 1877 
$177; R. C. 1899, § 5339.) 


Action will lie to recover exempt property. 


Ol. Nep. 784; Linander y. Longstaff, 7 S. D, 157, 63 N. W. 77 
Allegation of value. Northwood Ban 


! k v. Magnusson, 9N. D. 151, 82 N. W. 748. 
Inapplicable where no claim for immediate delivery of personal property ig made. 
ohnson Vv. Hillenbrand, 18 S. D. 446, 101 N. W. 33 


8 to similar provision in re Code Ciy. Proc., 5 510, see Faulkner y. First Nat. 
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deliver it to the plaintiff. [R. C. 1905, § 6919; C. Civ. P. 1877, § 178; R. C. 
1899, § 5333.] 
As to similar provision in Cal. Code Civ. Proc., § 511, see Faulkner v. First Nat. 
Bank, 130 Cal. 258, 62 Pac. 463. 

§ 7519. Security by plaintiff. Upon the receipt of the affidavit and notice 
with a written undertaking executed by one or more sufficient sureties 
approved by the sheriff, to the effect that they are bound in double the value 
of the property as stated in the affidavit for the prosecution of the action for 
the return of the property to the defendant, if return thereof is adjudged, 
and for the payment to him of such sum as may for any cause be recovered 
against the plaintiff, the sheriff shall forthwith take the property described 
in the affidavit, if it is in the possession of the defendant or his agent and 
retain it in his custody. He shall also without delay serve on the defendant 
a copy of the affidavit, notice and undertaking by delivering the same to him 
personally, if he can be found, or to his agent from whose possession the prop- 
erty is taken; or, if neither can be found, by leaving them at the usual place 
of abode of either with some person of suitable age and discretion. [R. C. 
1905, § 6920; C. Civ. P. 1877, § 179; R. C. 1899, § 5334.] 


ervice of copy of affidavit, notice and undertaking. Guernsey v. Tuthill, 12 8. D. 
584, 82 N. W. 190. 
‘As to what constitutes failure to prosecute an action within meaning of undertaking 
in claim and delivery. Siebolt v. Konatz Saddlery Co., 15 N. D. 87, 106 N. W. 564. 
Effect of delivery of bond unsigned by principal obligor. 12 L.R.A.(N.S.) 1118. 
Form of judgment on replevin bond. 62 L.R.A. 453 


Effect upon surety on replevin bond of judgment against principal. 40 L.R.A.(N.S.) 
744 


Defects or irregularities in replevin bond as defense to action on bond which has 
served its purpese. 29 L.R.A.(N.S.) 747. 


As to similar provision in Cal. Code Civ. Proc., § 512, see Kneebone v. Kneebone, 83 
Cal. 645, 23 Pac. 1031; Faulkner v. First Nat. Bank, 130 Cal. 258, 62 Pac. 463. 

§ 7520. Exceptions by defendant. The defendant may, within three days 
after the service of a copy of the affidavit and undertaking, give notice to 
the sheriff that he excepts to the sufficiency of the sureties. If he fails to do 
so, he shall be deemed to have waived all objection to them. When the 
defendant excepts, the sureties shall justify on notice in like manner as bail 
upon an arrest. And the sheriff shall be responsible for the sufficiency of the 
sureties, until the objection to them is either waived as above provided, or 
until they shall justify, or new sureties shall be substituted and justify. 
If the defendant excepts to the sureties, he cannot reclaim the property as 
provided in the next section. [R. C. 1905, § 6921; C. Civ. P. 1877, § 180; R. C. 
_ 1899, § 5335.] 

As to similar provision in Cal. Code Civ. Proc., § 513, see Faulkner v. First Nat. 
Bank, 130 Cal. 258, 62 Pac. 463. 

§ 7521. Redelivery to defendant. At any time before the delivery of the 
property to the plaintiff the defendant may, if he does not except to the sure- 
ties of the plaintiff, require the return thereof upon giving to the sheriff a 
written undertaking executed by two or more sufficient sureties, to the effect 
that they are bound in double the value of the property as stated in the 
affidavit of the plaintiff for the delivery thereof to the plaintiff, if such deliv- 
ery is adjudged and for the payment to him of such sum as may for any cause 
be recovered against the defendant. If a return of the property is not so 
required within three days after the taking and service of notice on the 
defendant, it shall be delivered to the plaintiff except as provided in section 
6927. [R. C. 1905, § 6922; C. Civ. P. 1877, § 181; R. C. 1899, § 5336.) 

Complaint on redelivery bond alleging only nonpayment of money judgment does not 
state cause of action against sureties. areca v. Henson. 21 N. D. 411, 131 N. W. 229. 

Defendant in replevin is liable for amount of judgment, where after judgment horse 
died before it was delivered to plaintiff. Ewald v. Boyd, 24 S. D. 16, 24 L.R.A.(NS.) 
739, 123 N. W. 66. 

As to similar provision in Cal. Code Civ. Proc., § 514, see Ex parte Acock, 84 Cal. 
50, 23 Pac. 1029; Swasey v. Adair, 88 Cal. 203, 26 Pac. 83; Faulkner v. First Nat. Bank, 
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130 Cal. 258, 62 Pac. 463; Nickerson v. Chatterton, 7 Cal. 568; Clary v. Rolland, 24 
Cal. 147. 

§ 7522. Justification. The defendant’s sureties upon a notice to the sepa 

tiff of not less than two nor more than six days shall justify before a ju 
or justice of the peace in the same manner as bail on arrest; upon suc 


property until that time; but if they, or others in their place, fail to per 
at the time and place appointed, he shall deliver the property to the plaintiff. 
[R. C. 1905, § 6928 ; C. Civ. P. 1877, § roid R. C. 1899, § 0337. ] 


As to similar provision in Cal. Code Civ. Proc. § 515, see Faulkner vy. First Nat. 
Bank, 130 Cal. 258, 62 Pac. 463, 


§ 7523, Same. The qualifications of sureties and their justification shall 
be as are prescribed by sections 7504 and 7505 in respect to bail upon an 


order of arrest. [R. C. 1905, § 6924: C. Ciy. P. 1877, § 183; RB. C. 1899, § 5338] 
As to similar provision in Cal. Code Civ. Proc., § 516, see Faulkner v. First Nat. Bank, 
130 Cal. 258, 68 Pac. 463. z 

§ 7524. Concealed Property. If the property, or any part thereof, is con- 

cealed in a building or inclosure, the sheriff shall publicly demand its delivery. 

If it is not delivered, he shall cause the building or inclosure to be broken 

open and take the property into his possession ; and, if necessary, he may call 

to his aid the power of his county. [R. C. 1905, § 6925. C. Civ. P. 1877, § 184; 
R. C. 1899, § 5339. ] 


As to similar provision in Cal. Code Civ. Proe., § 517, see Faulkner v. First Nat. Bank, 
130 Cal. 258, 62 Pac. 463. 


5265. Keeping Property. When the sheriff shall have taken property as 
In this article provided, he shall keep it in & secure place and deliver it to 


Pra : r taking Seer 
f vcosary expenses for keeping the same. [R. C. 1905, § 6926; C. Civ. P. 1 
§ 185; R. 6. 1899, § 5340 i ; 


: efendant or his agent shall - 
e ma e - ‘ e ° Cc 
claim, when so made, he 48 aforesaid; and notwithstanding su 


. 3 may retain the Property a reasonable time to demand 
such indemnity. [R. ©. 1905, § 6927; C. Civ. Pp. 1877, § 186; R. C. 1899, 


§ 5341] 
Duty of : ‘ 
66 fe Benes ee indemnify sheriff. Welter v. Jackson, 7 N. D. 32, 73 N. W. 65, 
to original re levin acti d 
5 L.R.A.(N.S.) 495, on to recover property seized under 


As to si i Cal : 
130 Cal. 258, G2" heaton in Cal. Code Civ, Proc., § 519, see Faulkner v. First Nat. Bank, 


therein. n®-,C, 1905, § 6998; C. Civ P. 1877, § 187; R. C. 1899, § 5342 
Oe ba = file return in twenty days. Guernsey y, Tuthill, 12 §, p’ 584, 82 N. W. 
yer Mank of Commerce y, Feeney, 9 8. D. 550, 70 N. W. 874, 46 LRA. 739. 
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As to similar Provision in Cal. Code Civ, Proc., § 520, see Hollenbach v. Schnabel, 
101 Cal. a 40 Am. St. Rep. 57, 35 Pac. 872; Faulkner v, First Nat. Bank, 130 Cal. 
258, 62 Pac. 468. 


thereof in the cases provided in the next section and, when made by a judge, 
‘may be enforced as the order of the court. [R. C. 1905, § 6929; C. Civ. P. 


1877, 3 188; R. C. 1899, § 5343. ] 
injunctional order being substituted for writ of injunction as provisional remedy. 
Forman vy. Healey, 11 N. D. 563, 93 N. W. 866, 
As to right to injunction on complaint alone in action for abatement of liquor nuisance. 
State ex rel. Register v. Patterson, 13 N. D. 70, 99 N. W. 67. 


§ 7529. Cases when granted. An injunction may be granted in either of 
the following cases: 

1. When it shall appear by the complaint that the plaintiff is entitled to 
the relief demanded, and such relief, or any part thereof, consists in restrain- 
ing the commission or continuance of some act, the commission or continuance 
of which during the litigation would produce injury to the plaintiff; or, 

en during the litigation, it shall appear that the defendant is doing, 
or threatens, or is about to do, or procuring or suffering some act to be 
done in violation of the plaintiff’s rights respecting the subject of the action 
and tending to render the judgment ineffectual, a temporary injunction may 
be granted to restrain such act. 

3. And, when during the pendency of an action it shall appear by affidavit 
that the defendant threatens to, or is about to remove or dispose of his prop- 
erty, with intent to defraud his creditors, a temporary injunction may be 
granted to restrain such removal or disposition. [R. C. 1905, § 6930 ; C. Civ. P. 
1877, § 189: R. C. 1895, § 5344.) 

No Preliminary, removing defendant from possession of realty. Catholicon Hot Springs 
Co. v erguson, 7 S. D. 503, 64 N. W. 539; Bole v. Cady, 2 D. 29, 3 N. W. 322. 
Not granted i prevent exercise of public office in lawful manner. State v. Herreid, 
10 S. D. 16, 71 N. W. 319. 
Supreme court can issue writ of injunction only on an information filed by the attor- 
ney-general. Anderson v. Gordon, 9 N. D. 480, 83 N. W. 993. 
An injunction, however erroneous, must be obeyed while in force. State v. Markuson, 
7 N. D. 155, 73 N. W. 82. 
Defendant in civil action is not entitled to provisional remedy by injunction. Forman 
V. Healey, 11 N. D. 563, 93 N. W. 866. ; ; 
Complaint must exhibit right to judgment of injunction to authorize injunction pen- 
dente lite. McClure y. Hunnewell, 13 N. D. 84, 99 N. W. 48. ; 
As to when temporary restraining order will be granted in civil action. Burton v. 
Walker, 13 N. D. 149, 100 N. W. 257. ’ 
Applicant for injunction must show that he will be in some way injured without aid 
of injunction, and that injunction will give desired relief. State ex rel. Gray v. Olsen, 
80 S. D. 57, 137 N. W. 561. 
Injunction against repeated garnishment of exempt wages. 10 L.R.A.(N.S.) 983. 
~——against suit in another state to evade local exemption laws. 15 L.R.A.(N.S.) 
1008. 
——against execution sales or other roceedings under final process. 30 L.R.A. 99. 
~——Ppending proceedings or to prevent arassing suits. 21 L.R.A, 72; 25 L.R.A.(N.S.) 
268. 
~——to prevent waste pending litigation. 22 L.R.A. 237. 
——against mining operations by lessee pending dispute as to forfeiture of lease, 1 
L.R.A.(N.S.) 333. 
against collection of purchase money where title to land is defective. 7 
L.R.A.(N.S.) 448, 

———-against negotiation of note. 28 L.R.A. 577. 

———against sale of property for illegal taxes. 69 Am. Dec. 198; 49 Am. Rep. 287; 
23 Am. Rep. 622; 53 Am. Rep. 110. 

——against sale under trust deed pending bankruptcy. 2 L.R.A.(N.S.) 560. 

Right to enjoin sale under a power in a mortgage against which the statute of limi- 
tations has run. 6 L.R.A.(NS. 510, 
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R. Co., 
As to similar provision in Cal. Code Civ. Proc., § ae Smith v, Stearns 
129 Cal. 58, 61 Pac. 662; Heyman v. Landers, 13 Cal. 107. 


d- 
§ 7531, After answer. An injunction shall not be allowed after the defen 


ee 6932; 
court or judge granting or refusing the injunction. [R. C. 1905, § 
C. Civ. P. 1877, § 191; R. C. 1899, § 5346.] 


to 
ision is made by statute as 

.» Securi es. When no provision is ma as 
Rr oti ny rae the court or judge shall require a written 

taking on the 


: ' ties 
on for injunction is not liable on undertaking oe oY oN. Ww. 
alone, on dissolution of injunction, Chamberlain y, Quarnberg, 23 S. D. , 7 
026. 
: As to similar provision in a Code Cir, Proc., § 529, see McSherry v. Pennsylvan 
C.@.M Co., 97 Cal. 637 32 Pac. 711, ; ; at 
§ 7533, Order to show Cause. If the court or Judge deems it a iar 
the defendant, or any of the several defendants, Should be hear 
granting the injunction, an order 


; Sand 

: the injunction should not be granted; an 

the defendant may in the meantime be restrained. [R. ©. 1905, § 6934; 
©. Civ. P. 1877, § 198; R. C, 1899, § 5348. ] 


+» § 530, see San Diego W. Co. v. Pacific 
4848: Co. 101 Cal. 216, 35 Pac. 651, 
7534, ji 


An injunetion to Suspend the general a 
ordinary business of a Corporation must not be granted without due ae : 
of the application therefor to the proper Officer of the corporation, exc P 
when the state ig & party to the Proceeding. [R. C. 1905, § 6935; C. Civ. P. 
1877, § 194; R. C. 1899, § 5349, ] Gis. i 

8 to similar Provision in Cal. Code Ciy, Proc., § 631, see Eureka L. & Y. C. Co. 
uperior Court, 66 Cal. 311, 5 Pac. 490. 


he injunction was granted or upon affi 
davits on the Part of defendant with or with 
§ 6936. ¢, Civ, P. 1877, § 195; RC. 1899, § 9350. ] 
otion to dissolve injuncti 
Btates 8rounds of motion, 


*,~inneen, 16 §. D 618, 94 N. w . Cal 
8 t0 similar provision in Cal. Code C » 8ce Hefflon v. Bowers, 72 Ca 
270, 13 Pac. 690; age v. Va hn, 133 Cal. 335, 65 Pac. 
Clarkin, 14 Cal. 544. ay & M. Co 
52, 95 


740; Natoma W. & M. Co. 4. 
; Natom - Vv. Parker, 16 C 
Am, Dec. 76. 


1762 


al. 83, Falkinburg v. Lucy, 


in Civil Actions. CODE CIVIL PROCEDURE. ~ §§ 7536-7537 


§ 7636. Counter affidavits. If the application is made upon affidavits on 
the part of the defendant, but not otherwise, the plaintiff may oppose the 
same by affidavit or other proofs in addition to those on which the injunction 
was granted. [R. C. 1905, § 6937; C. Civ. P. 1877, § 196; R. C. 1899, § 5351.] 

Rebutting affidavits cannot be used, when. McCann v. Mortgage Co., 8 N. D. 173, 
64 N. W. 1026; Bank v. Smith, 1 8. D. 28, 44 N. W. 1024. 


ARTICLE 4.— ATTACHMENT. 


§ 7587. When attachment may issue. In an action on a contract or judg- 
ment for the recovery of money only, for the wrongful conversion of per- 
sonal property, or for damages, whether arising out of contract or otherwise, 
the plaintiff at or after the commencement thereof may have the property 
of the defendant attached in the following cases: 

1. When the defendant is not a resident of this state or is a foreign 
corporation. 

2. When the defendant has absconded or concealed himself. 

3. When the defendant has removed or is about to remove his property, or 
a material part thereof from this state, not leaving enough therein for the 
payment of his debts. 

4, When the defendant has sold, assigned, transferred, secreted or other- 
wise disposed of, or is about to sell, assign, transfer, secrete or otherwise 
dispose of his property, with ‘intent to cheat or defraud his creditors, or to 
hinder or delay them in the collection of their debts. 

5. When the defendant is about to remove his residence from the county 
where he resides with the intention of permanently changing the same and 
fails or neglects on demand to give security for the debt upon which the 
action is commenced. 

6. When the debt upon which the action is commenced was incurred for 
property obtained under false pretenses. 

7. When the defendant is about to remove his property or a material part 
thereof from the state with the intent or to the effect of cheating or defraud- 
al his creditors or hindering or delaying them in the collection of their 

ebts. 

8. In an action to recover purchase money, for personal property sold to 
the defendant, an attachment may be issued and levied upon such property. 
[R. C. 1905, § 6938; 1897, ch. 30; RB. C. 1899, § 5352.] 

oe te requirement of affidavit of attachment. Hemmi v. Grover, 18 N. D. 578, 120 

. W. 861. 

Summons duly drawn and signed with intention that it be served is issued. Smith v. 
Nicholson, 5 N. D. 426, 67 N. W. 296. 

Summons must be served within thirty days. Rhode Island Co. v. Keeney, 1 N. D. 
411, 48 N. W. 341; McLaughlin v. Wheeler, 2 S. D. 379, 50 N. W. 834. 

Summons must have been issued before attachment is allowed. Gans v. Beasley, 4 
N. D. 140, 59 N. W. 714; Iowa Bank v. Jacobson, 8 S. D. 292, 66 N. W. 453. 

Recovery of unliquidated damages. Coats v. Arthur, 5 8. D. 274, 58 N. W. 675. 

Fraud in law not sustain. First Nat. Bank v. McMillan, 9 8. D. 227, 68 N. W. 
537. 

Action on money judgment is an “ action arising on contract.” First Nat. Bank v. 
Van Vooris, 6 S. b. 548, 62 N. W. 378. ” 

| ppc i ae articles not required to be stated. Citizens’ Bank v. Corkings, 

Quashing summons ‘after attachment has been issued. Reedy v. Howard, 11 8. D. 
nAearbent or code to recover ee money. Powers v. Wilson, 10 N. D. 580, 88 
N. W. 703. See also S. D. Rev. C. Civ. Proc. 226. 

Hae licable to action to recover damages for tort. Sonnesyn v. Akin, 12 N. D. 227, 
97 N. W. 557. 

Ouly pa panier for attachment is given. McCarthy Bros. Co. v. McLean County 
Farmers Elevator Co., 18 N. D. 176, 118 N. W. 1049. 

Property to be attached must be described specifically. Weil v. Quam, 21 N. D. 344, 
131 N. W. 244. 
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t in bank- 
hment on personal roperty of bankrupt, set aside as exemp 
oie pei oe discharged b _discharge in bankruptcy. F. Mayer Boot & 
Shoe Co. v. Ferguson, 19 N. D, 496, 126 f W. 110 o: Mackey: 60°Gal: 
As to similar provision in Cal. Code Civ. Proc., § 537, see Dunn v. - i ry 
Saukersbinn Ranch L. & W. Co. v. Herberger, 82 gy vi hee A 
Hanson v. Graham, 82 Cal. 631, 7 L.R.A. 127, 23 Pac. 56; Kohler v. Agassiz, 


; Hale Bros. v. Milli- 
475, 45 Pac. 815; McPhee y. Townsend, 139 Cal. 638, 73 Pac. 584; 
kerr 142 Cal: 134, 75 Pa, 653; Payne v. Bensley, 8 Cal. 260, 68 Am. ee Re oe 
Henry, 9 Cal. 538; Hill vy. Grigsby, 32 Cal. 55; athaway v. Davis, 33 Cal. ; 


Federal courts following state decisions as to construction and effect of attachment 
laws. 40 L.R.A.(N.S.) 436. 


t intent to defraud wil] sustain an attachment. 30 L.R.A. 465. kane 
Right of creditors to attack attachment for fraud and collusion. 35 "re ; . 
Liability of property of one partner for fraud of co artner. 25 L.R.A. Cok ee 
Right of attachment ag affected by appointment of foreign receiver. 23 oer a 
Effect of insolvency Proceedings in other state ag against attachment. 23 . 
Injunction in aid 0 ; 
ae favor of attaching creditors against sale under execution of subsequent attach 

ment. 30 L.R.A. 127, 


7 against attachment in other state. 21 L.R.A, 75, 


1. Against foreign corporation. Bradley v. Land Co., 12 8. D. 28, 80 N. W. 141. 
What constitutes residence, 


8 nonresidence of person intending to leave permanently begin, for purpose 
of attachment. 4 L.R.A.(N.S.) 778, ; 17 
Determination of status by residence of debtor in case of foreign attachment. 
R.A, 87, 


Liability of foreign corporation which has complied with conditions of doing business 
in state to attachment as nonresident. 31 LRA(NS) 278, 


Attachment of atock in foreign corporations, 52 Am. St. Rep. 474. 
8. It is not sufficient ground for quashing attachment in action to recover purchase 


Price of goods, that debto has been adjudicated bankrupt. Northern Shoe Co. y. Cecka, 
22 N. D. 631, 1385 N. W. 177, 


§ 7538. Attachment on claim before due. 
on his claim before it ig due and h 


receding section except in subdi- 
: € proceedings on such attachment shall be conducted 
in all respects ag if the claim was due, but judgment must not be rendered 
in the action until the debt upon which such action is commenced shall become 
due, and the complaint must state that the action is commenced before the 
debt is due for the purpose of obtaining the issuance of an attachment, but 
need not state the grounds of the attachment; and upon the discharge of 
such attachment except under the Provisions of section 7556 the action shall 

e dismissed, but without prejudice to the bringing of a new action. [R. C. 
ri sane O. Civ. P. 1877, § 218. 1881, ch. 32, § 2; 1885, ch. 18, §1;R.C. 


Attachment on claim not due. 206, 46 N. W. 171. 
Obtaining M8 N yenser false pretenses a 8round of attach i 

8. D. 255, 68 N. W. 740; German Bank y, Folds, 9 §. D 295, 68 N. W. 747. 
‘Removal of Property with intent i 


. F oley-Wadsworth Co. v. Porteous 8 S. D. 74, 65 N. W. 429; 
estern Twine Co. y, Scott, 11 .D. : Pees 
25, 44 8 Woe S. D. 27, 75 N. W, 27 


§ 7539. When action deemed co 


: enced. Withi eani f the last 
two sections an action gh Jeomed vo Within the ne. ° : 


attachment, [R. ; 
Publication of equ 90 § 6940; C. Civ. P. 1877, § 197; R. C. 1895, § 5354.) 


ons referred to in th 

v. Enderlin pnvestment Co., 21 ; : ow 
ervice o summons on partner as mana in 4 ent f oration gives 

io auction is aes Hieloenae order amendment oe sunien Pad eOIAPIAIAE ra as 

against partnershi ; i . J 

LRA (NS seen ¥ am ay Goldstein y, Peter Fox Song Co., 22 N. D. 636, + 
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_ § 7540. Warrant, by whom issued. The warrant of attachment shall be 
issued by the clerk of the court in which the action is commenced, shall be 
attested in the name of the presiding judge and sealed with the seal of the 
court. [R. C. 1905, § 6941 ; C. Civ. P. 1877, § 198; R. C. 1895, § 5355.) . 

§ 7541. Warrant, upon what issued. The warrant shall issue upon a veri- 
fied complaint, setting forth a proper cause of action for attachment in favor 
of the plaintiff and against the defendant, and an affidavit, setting forth 
In the language of the statute one or more of the grounds of attachment 
enumerated in section 7537, if the claim is due upon which the action is 
commenced; and if not due, one or more of the grounds of attachment enu- 
merated in subdivisions 3, 4, 6 and 7 of that section. [R. C. 1905, § 6942; C. 
Civ. P. 1877, § 199 ; 1881, ch. 32, § 1; BR. C. 1895, § 5356. } 

oe to requirement of affidavit of attachment. Hemmi v. Grover, 18 N. D. 578, 120 
. W. 561. 

Exact language of statute need not be used in affidavit, but facta must be sufficiently 
stated from which a conclusion “in language of statute” would necessarily be drawn. 
Weil v. Quam, 21 N. D. 344, 131 N. W. 244. 

No E Shod ol particularity of statement required than in pleading. Gans v. Beasley, 
4 N. D. 140, 59 N. W. 714. 

For debt incurred by false pretenses. Lindquist v. Johnson, 12 8. D. 486, 81 N. W. 
a a puch v. Armstrong, 9 s° D. 255, 68 N. W. 740; Ask v. Armstrong, 9 S. D. 265, 

. W. 743. 

Affidavit made b nt. Hardenberg v. Robe 6 S. D, 487, 61 N. W. 1128. 

Unliquidated damages & ground of ata Coats v. Arthur, 5 8S. D. 274, 58 

. W. 675, 


Sufficient statement as to fraudulent disposition of property. Dawley v. Sherwin, 
5 8. D. 594, 59 N. W. 1027; Trebilcock y. Mi W. 330. 
Affidavit is jurisdictional. Deering & Co. v. Warren, 1 S. D. 35, 44 N. W. 1068; Citi- 
zens’ Bank y, Corkings, 9 8. D. 614, 70 N. W. 1059, 62 Am. St. Rep. 891; Birchall v. 
Griggs, 4 N. D, 305, 60 N. W. 842, 50 Am. St. Rep. 654. 
Amendment of affidavit. Gans vy. rage a 4 N. D. 140, 59 N. W. 714. 
ent 


Proof of any one of grounds mentioned in this section ig sufficient to support attach- 
ment. Peck v. Toland, 27 8. D. 406, 131 N. W. 402. 

Questioning validity of attachment for insufficiency of affidavits. 35 L.R.A. 778. 

Necessity that affidavit in attachment, made by agent or attorney of plaintiff, shall 
show pereonal knowledge. 14 L.R.A.(NS.) 1126. 

Right to amend affidavit for attachment. 31 L.R.A. 422. 

As to similar provision in Cal. Code Civ. Proc., § 538, see Dunn v. righ 80 Cal. 
104, 22 Pac. 64; Hanson v. Graham, 82 Cal. 631, 7 L.R.A. 127, 23 Pac. 56; Barbieri v. 
Ramelli, 84 Ca). 174, 24 Pac. 113; Kohler y. Agassiz, 99 Cal. 9, 33 Pac. 741; Flagg v. 
Dare, 107 Cal. 482, 40 Pac. 804; Slosson y. Glosser, 5 Cal. Unrep. 460, 46 Pac. 276; 
Lick v. Madden, 25 Cal. 202. 


all the property of such defendant within his county not exempt from execu- 
tion, or so much thereof as may be sufficient to satisfy the plaintiff’s demand 
with costs and disbursements, the amount of which demand must be stated 


an amount equal to the value of such property according to the sheriff’s 
inventory. Several warrants may be issued at the same time to the sheriffs 
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of different counties. [R. C. 1905, § 6948; C. Civ. P. 1877, § 201; R. C. 1895, 
§ 5357.] aes 
esumed to be lawful. Linn v. Jackson, 5 N. D. 46, 63 N. W. ; 

Th Leber is a substitute for levy, and is distinguished from that Sg eee 
222, S. D. Rev. C. Civ. Proc. [section 6957 herein]. Fox v. Mackenzie, 1 N. D. , 
47 N. W. 386. 

Execution cannot issue to subject attached property after death of judgment debtor. 
Yankton Sav. Bank v. Gutterson, 15 S. D. 486, 90 N. W. 144. saci wosangeea 

Sheriff is proper party defendant a sae - recover goods seized. North v. , 
138 U. S. 271, 34 Led. 936, 11 S. Ct. R. 346. 

Default judgment is not invalidated by fact that proof of service of Stee e 
failure to answer was not filed when judgment was signed. Burton v. Cooley, . Dz 
515, 118 N. W. 1028. 

As to similar provision in Cal. Code Civ. Proc., § 540, see Preston v. a . ar 
405, 1 Pac. 487; Davis v. Baker, 88 Cal. 106, 25 Pac. 1108; Kennedy v. Ca err 
Savings Bank, 97 Cal. 93, 33 Am. St. Be 163, 31 Pac. 846; Curtin v. Herey) 
Cal. 620, 52 Pac. 1077; Wigmore v.' Buell, 122 Cal. 144, 54 Pac. 600; Aigeltinger v. 
Whelan, 133 Cal. 110, 65 Pac. 125, 


7643. Plaintiff’s undertaking. Exceptions thereto. Before issuing the 
Bile the clerk must require a written undertaking on the part of the 
plaintiff with sufficient surety, to the effect that if the defendant recovers Judg- 
ment or the attachment is set aside by the order of the court, the plaintiff will 
pay all costs that may be awarded to the defendant, and all damages which 
he may sustain by reason of the attachment, not exceeding the sum named 
in the undertaking, which must be at least the amount of the claim specified 
in the warrant and in no case less than two hundred and fifty dollars. The 
defendant may at any time within ten days after a levy under a warrant of 
attachment except to the sufficiency of the surety upon such undertaking. 
Thereupon the surety must justify upon the like notice and in like manner 
as bail upon an arrest; or a new undertaking must be given with new surety 
which shall be filed as provided in section 1544, and thereupon the same 
proceedings may be had upon such undertaking as upon the original under- 
taking. If the defendant does not except as prescribed in this section he 
is deemed to have waived all objection to the surety. If the attachment is 
set aside by order of the court the defendant may bring an action upon 
such undertaking without first obtaining judgment against the plaintiff in the 
action in which such undertaking was given. [R. C. 1905, § 6944: C. Civ. P. 
1877, § 200; R. C. 1895, § 5358.] 


Not necessary that 3 arias should sign undertaking. Black Hills Mer. Co. v. Gardiner, 
5 8. D. 246, 58 N. W. 557. 


Assignment of cause of action carries with it undertaking. Brown v. Tidrick, 14 8. D. 
249, 85 N. W. 185. 


pLisbilitis of sureties; strictly construed. Thompson v. Webber, 4 D. 240, 29 N. W. 
671. 


Actions for wrongful attachments and defenses thereto. 81 Am. Dec. 467. 
Form of judgment on attachment bond. 62 L.R.A, 442. 


Sox is real party in interest who must bring action on attachment bond. 64 L.R.A, 
Discharge of principal in bankru as releasing surety on attachment bond. 14 

LB.A.(NS.) 507; 28 L.R.A.(NS.) ae . kf 

jae upon surety on attachment bond of judgment against principal. 40 L.R.A.(N.8.) 


Damages for wrongful or malicious. 68 Am. St. Rep. 266. 
io profits as element of damages by seizure under wrongful attachment. 52 


Recovery of exemplary damages in action on attachment bond for malicious prose- 
te or abuse of proceas in suing out attachment for collection of debt. 29 L.R.A.(N.S.) 

Exem lary damages for suing out attachment for collection of debt only. 29 
LRA(NS) 272. oe : : 

As to similar provision in Cal. Code Civ. Proc., § 539, see Goodwin & Co. v. Buckley, 
54 Cal. 295; Kohler y. Agassiz, 99 Cal. 9, 83 Pac. 741: 


; Wigmore vy. Buell, 122 Cal. 144, 
54 Pac. 600; Taaffe vy. Rosenthal, 7 Cal. 514; Frankel v. Stern, 44 Cal. 168. 


§ 7544. What papers must be filed. The plaintiff at the time of procuring 
the warrant must file in the office of the clerk of the court, in which the action 
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is commenced, the complaint, affidavit and undertaking upon which such 
warrant is issued. [R. C. 1905, § 6945; RB. C. 1895, § 5359.] 

§ 7645. Execution of warrant. The sheriff must immediately execute the 
warrant by levying upon so much of the personal and real property of the 
defendant within his county, not exempt from execution, as will satisfy the 
plaintiff’s demand with the costs and disbursements. He must take into his 
custody all books of account, vouchers and other papers relating to the per- 
sonal property attached, and all evidences of defendant’s title to the real 
property attached, which he must safely keep to be disposed of as prescribed 
in this article. The sheriff, to whom a warrant of attachment is delivered, 
may levy from time to time and as often as is necessary, until the amount for 
which 1t was issued has been secured, or final judgment has been rendered 
in the action. [R. C. 1905, § 6946; C. Civ. P. 1877, § 202; RB. C. 1895, § 5360.] 

Officer must take and keep actual control of property. Powell v. McKechnie, 3 D. 319, 
19 N. W. 410; Jones Lumb. Co. v. Faris, 6 8. D. 112, 60 N. W. 403, 55 Am. St. Rep. 
814; Griswold v. Sundback, 4 S, D. 441, 57 N. W. 339; Griswold v. Sundback, 6 S. D. 
269, 60 N. W. 1068. 

As to similar provision in Cal. Code Civ. Proc., § 542, see Raventas v. Green, 57 
Cal. 254; McBride v. Fallon, 65 Cal. 301, 4 Pac. 17; Watt v. Wright, 66 Cal. 202, 5 
Pac. 91; Davis v. Baker, 72 Cal. 494, 14 Pac. 102; Latham v. Blake, 77 Cal. 646, 18 
Pac. 150, 20 Pac. 417; Perri v. Beaumont, 88 Cal. 108, 25 Pac. 1109; Gow v. Marshall, 
90 Cal. 565, 27 Pac. 422; Blane v. Paymaster Min. Co., 95 Cal. 524, 29 Am. St. Rep. 
149, 30 Pac. 765; Skelly v. Westminster School Dist. of Orange County, 103 Cal. 652, 
87 Pac. 643; Hoxie v. Bryant, 131 Cal, 85, 63 Pac. 153; Sharp v. Baird, 43 Cal. 577. 


§ 7546. Inventory to be made. Perishable property. Immediately upon 
making such seizure the sheriff shall make a true and complete inventory 
of all the property so seized and the books, vouchers and papers taken into 
his custody, stating therein the estimated value of the several articles and 
kinds of personal property, enumerating such of them as are perishable, and 
giving a description of the real property so attached, which inventory must 
be signed by the sheriff. Any subsequent execution of the warrant of attach- 
ment upon other property of the debtor must be made, and an inventory 
thereof made in like manner. The sheriff shall within twenty days after 
making such seizure file such inventory and a return of his doings upon such 
attachment with the clerk of the district court who issued the warrant. In 
case a forthcoming undertaking is given by the defendant under the provisions 
of section 7542 for property before a levy has been made thereon, the sheriff 
shall make and return an inventory of such property in accordance with the 
provisions of this section. [R. C. 1905, § 6947; C. Civ. P. 1877, § 203; 1887, ch. 
24,§1; R. C. 1899, § 5361.) 

ee oe of inventory after return. Chaffee v. Runkel, Rowley & Co., 11 8. D. 333, 
Return must be made within twenty days. Carson v. Fuller, 11 §. D. 502, 78 N. W. 
960, 74 Am. St. Rep. 823. 

§ 7547. Attachment, how levied. A levy under a warrant of attachment 
must be made as follows: 

1. Upon real property, by the sheriff’s filing with the register of deeds of 
the county, in which the property is situated, a notice of the attachment sub- 
scribed by him, stating the names of the parties to the action, the amount 
of the plaintiff’s claim as stated in the warrant and a description of the prop- 
erty levied upon, which notice must be recorded and indexed by the register 
of deeds in like manner and in the same book as a notice of the pendency of an 
action. 

2. Upon personal property which by reason of its bulk or other cause 
cannot be immediately removed, by the sheriff’s filing with the register o 
deeds a notice of the same kind as described in subdivision 1 of this section: 
and such levy shall be equally valid and effectual as if the articles had been 
seized and the possession and control thereof retained by the officer. Upon 
cattle or horses running at large and commonly known as range stock, between 
the first day of November and the next succeeding fifteenth day of May, by 
the sheriff’s filing with the register He deeds of the county in which such 
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roperty 1s running at large a notice of the same kind as described in su 

diviioe 1 of this section: specifying the number as near as may be and hall 
taining a description of such stock by marks and brands; and such wey = 
be equally valid and effectual as if such cattle and horses had been seize = 
the possession and control thereof retained by the officer. The register 0 
deeds shall receive and file all such notices, numbering the same consecutively, 
and must keep the same in his office in regular and orderly file and shall ee 
an entry thereof in a book to be kept for that purpose, and designated as the 
index of attachments, in the order in which they are received, which entry 
shall contain in separate columns the names of the defendants alphabetically 
arranged, the names of the plaintiffs, the number indorsed upon the notice, 
the amount claimed by the plaintiff and the time of the filing. Notwithstand- 
ing the provisions of this subdivision an attachment may, by direction of the 
plaintiff or his attorney, be levied upon the property mentioned in this sub- 
division in accordance with subdivision 3 of this section; but if additional 
costs are made by such a levy the same shall not be allowed to the plaintiff, if 
in the judgment of the court the taking of the property into the custody of 
the sheriff was unnecessary, ; 

3. Upon personal property capable of manual delivery, including bonds, 
promissory notes or other instruments for the payment of money, by taking 
the same into the sheriff’s actual custody. He must thereupon without delay 


deliver a copy of the warrant to the person from whose custody such property 
is taken. 


The lien of the attachment shall be effectual from the time when a levy 


is made in accordance with the foregoing provisions. R. C. 1905, § 6948; 
B. C. 1895, § 5362.) eae ae 


Levy must be made in strict ad eo ag with statute. Sheriff not presumed to have 
done more than set forth in levy. Ireland v. Adair, 12 N, Dp. 29, 94 N. W. 766, 


What sufficient levy of attachment on personal property. 21 Am. Dec. 677. 
§ 7548. Pledged or mortgaged property may be levied on. When prop- 
erty is pledged or 


, upon the 


serve such warrant or notice shall not invalidate 

the levy, but the sheriff shall be liable to the person whose property is attached 
may sustain by reason of i : . ©. 1905 
§ 6950; R. C. 1895. § 5364, ‘ such failure, [R. C. 1905, 
asi or conditional jurisdiction of court Over subject-matter of action j b 

l of w t of attach ; of action is given by 
LE. A(N Si S06. 100 We Goldstein v, Peter For Sons Co., 22 N. D. 636, 40 
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§ 7550. Property claimed by third person. Claim how made. If any 
property levied upon by the sheriff by virtue of a warrant of attachment 
is Claimed by any other person than the defendant and such person, his agent 
or attorney, makes affidavit of his title thereto or right to the possession 
thereof, stating the value thereof and the ground of such title or right, the 
sheriff may release such levy, unless the plaintiff on demand indemnifies the 
sheriff against such claim by an undertaking executed by a sufficient surety ; 
and no claim to such property by any other person than the defendant shall 
be valid against the sheriff. unless so made; and notwithstanding such claim, 
when so made he may retain such property under levy a reasonable time to 
demand such indemnity. [R. C. 1905, § 6951; C. Civ. P. 1877, § 206; R. C. 
1895, § 5365.] 

Release of pro i ; : 
aon ait Pn i oak ee aaa party on filing undertaking. Horswill v. Farnham, 16 

Inapplicable to case where sheriff sells attached property in possession of, and owned 
by third person not named in writ. Aber v. Twichell, 17 N. D. 229, 116 N. W. 95. 

Applicable to case where property of third person is levied on while in possession of 
attachment debtor. Probstfield v. Hunt, 17 ¥ D. 572, 118 N. W. 226. 

Undertaking voluntarily executed by attaching creditor when property is claimed b 
another than debtor is valid, although no jury tried the claim. Matheson v. F. W. 
Johnson Co., 16 S. D. 347, 92 N. W. 1083. 

Burden of proof is upon plaintiff to establish before recovery title and right of 

ssession to have been in him at time of levy, where both title and possession are in 

ispute. Wipperman Mercantile Co. v. Robbins, 23 N. D. 208, 135 N. W. 785. 

fe to simNar provision in Cal. Code Civ. Proc., § 549, see Black v. Clasby, 97 Cal. 
482, 32 Pac. 564; Susskind v. Hall, 5 Cal. Unrep. 804, 44 Pac. 328; Kellogg v. Burr, 
126 Cal. 38. 58 Pac. 306. 

As to similar provision in Minn. Gen. Stat. 1894, § 5296, see Tyler v. Hanscom, 28 
Minn. 1, 8 N. W. 825; Johnson v. Bray, 35 Minn. 248, 20 N. W. 504; Granning v. 
Swenson, 49 Minn. 381, 52 N. W. 30. 

§ 7551. Certificate of defendant's interest. Upon the application of the 
sheriff, holding a warrant of attachment, the president or other head of a 
corporation, or the secretary, cashier or managing agent thereof, or a debtor 
of the defendant, or a person holding property, including a bond, promissory 
note or other instrument for the payment of money belonging to the defend- 
ant, must furnish to the sheriff a certificate under his hand, specifying the 
rights or number of shares of the defendant in the stock of the corporation 
with all dividends declared or incumbrances thereon; or the amount, nature 
and description of the property held for the benefit of the defendant, or of 
the defendant’s interest in property so held, or of the debt or demand owing 
to the defendant, as the case requires. If such officer, debtor or individual 
refuses to furnish such certificate, or if it is made to appear by affidavit or 
otherwise to the satisfaction of the court or judge thereof, that there is reason 
to suspect that any certificate given by him is untrue or that it fails to set 
forth fully the facts required to be shown thereby, he may be required by order 
of the court or judge to attend before him and be examined on oath concern- 
ing the same and obedience to such order may be enforced by proceedings as 
for acontempt. [R. C. 1905, § 6952; C. Civ. P. 1877, § 209; R. C. 1895, § 5366.] 

Attachment of pledgor’s interest in pledged stock. Second Nat. Bank v. Bank, 8 
N. D. 50, 76 N. W. 504; Van Cise v. Bank, 4 D. 485, 33 N. W. 897. 

§ 7552. Custody and collection of property. Action by sheriff. The sheriff 
must, subject to the direction of the court or judge, collect and receive all 
debts, effects and things in action attached by him. He may maintain any 
action or special proceeding in his name or in the name of the defendant, 
which is necessary for that purpose, or to reduce to his actual possession an 
article of personal property capable of manual delivery, but of which he has 
been unable to obtain possession and in such action to obtain possession of 
personal property the defendant may be enjoined from disposing of such 
property; and he may discontinue such an action or special proceeding at 
such time and on such terms as the court or judge directs. [R. C. 1905, § 6953; 
C. Civ. P. 1877, § 204; B. C. 1895, § 5367.] 
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: ‘ a 
553. Plaintiff ma secute actions. Undertaking. The actions an 

es proceedings hea eae a to be commenced by the core a 
prosecuted by the plaintiff or under his direction upon the de el Yen 
to the sheriff of an undertaking executed by sufficient surety, ieee ee = 
that the plaintiff will indemnify the sheriff for all damages, costs an plete 
on account thereof, not exceeding two hundred and fifty dollars in any : ty 
action. Such surety shall in all cases, when required by the re eas ’ 
in like manner as bail upon an arrest. [R. C. 1905, § 6954; C. Civ. P. ; 
§ 211; R. C. 1895, § 5368. ] 


‘§ 7554. Property perishable or likely to depreciate in value may be sold. 


parties to the action as the court prescribes. The order directing the se 
must fix the time and place of sale, and notice thereof must be given in suc 
manner and for such time ag is prescribed in the order. [R. C. 1905, § 6955; 
C. Civ. P. 1877, § 205 ; R. C. 1895, § 5369. 
Horses mje to provision ag s eaisiie Property. Union Bank v. Moline Co. 
7 N. D. 201, 73 N. W. 527, 


As to similar provision in Cal. Code Civ. Proc., § 547, see Witherspoon v. Cross, 135 
Cal. 96, 67 Pac. 18. 


attachment as to the whole or any part of the property attached. [R. C. ’ 

§ 6956; C. Civ. P. 1877, § 213: RK. G 1895, § 5370. 
Proceedings to dissolve attachment. 133 Am. St. ep. 1028. 

‘As to similar Provision in Cal. Code Civ. Proc., § 554 

Cal. 240, 55 Pac. 804; Glidden v. Packard, 28 Cal. 649 

§ 7556. Undertaking for discharge, 


of such defendant, which has been attached, sh 
stantially as good condition as it is at the time of the appli 


give an undertaking with sufficient the effect that he will on 
demand pay to the plaintiff the amount of any judgment which may be 
recovered in the action against him not exceeding a sum specified in the 


Hallock 8 writ itself. Fox y. Mackenzie, : x D. 
: ‘ yman uf a 3 4 . e 5 e Py e Vv. 
Wheeler, 1.8. D. 497, 47 N. W. 816, oc 469, 57 N. W. 197; McLaughlin 


r pleading as discharoy wenberg, 10 N. D. 383, 87 N. W. 1008. 
eadin ’ 
attachments. 42 74 wwe ing 48 discharge of sureties on bonds given to dissolve 


ed property to attack attachment. 33 
g to similar | rovision in Cal. Code Civ. Proc., § 555, see Metrovich v. Jovovich 

Gal aa ee . erdner * Donnelly » 86 Cal. 367, 24 Pac. 1072; Rosenthal vy. Perkins, 123 
* 3 ac, 
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§ 7557. Undertaking when there are two or more defendants. When there 
are two or more defendants and an application is made as prescribed in 
the last two sections by one or more, but not all of them, the undertaking 
must provide for the payment of any judgment, which may be recovered 
against any of the defendants in the action, unless the applicant makes proof 
by affidavit to the satisfaction of the court, that the property in respect to 
which the application is made belongs to him separately; in which case the 
undertaking must provide for the payment of any judgment, which may 
be recovered in the action against the applicant either alone or jointly with 
any other defendant. When an application is made as prescribed in this 
section, at least two days’ notice thereof with a copy of the affidavit must 
be served upon the plaintiff’s attorney, who may oppose the application by 
affidavit on the ground that one or more of the other defendants own or have 
an interest in the property. [R. C. 1905, § 6958; R. C. 1895, § 5372.) 

§ 7558. Partnership property. Undertaking. If the warrant of attach- 
ment is levied upon the interest of one or more partners in personal property 
of the firm, the other partners, or one or more of them, may at any time 
before judgment apply to the court from which. the warrant of attachment 
issued, or a judge thereof, upon affidavit, stating such fact, for an order to 
discharge the attachment as to the partnership property. The applicant must 
give an undertaking with sufficient surety to the effect, that if judgment shall 
be rendered in the action in favor of the plaintiff, they will pay to the 
sheriff on demand the amount of defendant’s interest in such partnership 
property, the amount of such interest to be determined by reference or other- 
wise as the court may direct. The amount of such undertaking must be 
fixed by the court or judge thereof, and must not be less than the value of the 
interest of the defendant in the personal property of the partnership; and 
for the purpose of fixing the amount of the undertaking the court may hear 
affidavits or oral testimony respecting the value of the defendant’s interest in 
re alte property. [R. C. 1905, § 6959; C. Civ. P. 1877, § 216; R. C. 1895, 

§ 7559. Undertaking must be filed and served. Exceptions thereto. An 
undertaking given as prescribed in the last three sections must be forthwith 
filed with the clerk. A copy thereof with a notice of the filing must be 
forthwith served upon the plaintiff’s attorney; who may within three days 
thereafter give notice to the sheriff that he excepts to the sufficiency of the 
surety. Thereupon the surety must justify upon the like notice and in like 
manner as bail upon an arrest; or a new undertaking must be given with 
new surety and thereupon the same proceedings must be had upon such 
undertaking as upon the original undertaking. If the plaintiff does not except 
as prescribed in this section he is deemed to have waived all objection to the 
surety. The sheriff shall be responsible for the sufficiency of the surety 
upon any undertaking given by the defendant and may retain possession of 
the property attached and the proceeds thereof in his hands, until the objec- 
tion to the surety is either waived as above provided, or until he justifies or 
new surety is substituted and justifies. [R. C. 1905, § 6960; R. C. 1895, § 5374.] 

§ 7560. Giving undertaking not waiver of right to move discharge. The 
giving of any of the undertakings mentioned in this article by the defendant 
shall not operate as a waiver of his right to move to discharge the attachment, 
and if such attachment is discharged on motion any undertaking given by 
the defendant shall be null and void and shall be returned to him. [R. C. 
1905, § 6961; R. C. 1895, § 5375.] 

§ 7561. Who may move discharge. In all cases the defendant, or any per- 
son who has acquired a lien upon or interest in the defendant’s property after 
it was attached, may move to discharge the attachment. If the motion is 
made upon affidavit on the part of the defendant, or a person who has 
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acquired a lien upon or interest in the defendant’s property after it was 
attached: but not “otlicnaae the plaintiff may oppose the same by affidavit 
or other proof in addition to the affidavit upon which the attachment was 
granted; and in such case the defendant, or person who has acquired a lien 
upon or interest in the defendant’s property after it was attached, may 
sustain the motion by affidavit or other proof in rebuttal of the affidavits or 
other proof offered and submitted on the part of the plaintiff to oppose the 
motion. And if on such hearing it appears to the satisfaction of the court or 
judge that the attachment was irregularly issued, or that the affidavit upon 
which it was issued is untrue, the attachment must be discharged. [R. C. 
1905, § 6962; C. Civ. P. 1877, § 215 ; 1881, ch. 93, § 1; R. C. 1895, § 5376.) 


Motion to discharge may be imposed by affidavits. Finch v. Armstrong, 9 S. D. 255, 
68 N. W. 740. 


Motion to dismiss for insufficiency of affidavit. Citizens’ Bank v. Corkings, 9 S. oe 
614, 70 N. W. 1059, 62 Am. St. Rep. 891; Wm. Deering & Co. v. Warren, 1 8. D. 35, 
44 N. W. 1068; Wilcox v. Smith, 4.8. D. 125, 55 N. W. 1107, ; 

Motion to discharge not maintainable after giving undertaking under preceding section. 
McLaughlin vy, Wheeler, 1 S. D. 497, 47 N. W. 816 

Court may vacate attachment where affidavit states that action to recover damages 
for deceit was upon debt. Sonnesyn v. Akin, 12 N. D. 227, 97 N. W. 857 

Right of obligor in bond for re’ 

LRA(NS,) 401, 


Rights of creditors to question validity of attachment by intervention and defense. 
35 L.R.A. 772, 


Right of third persons who claim Property to intervene in attachment action. 23 
L.R.A.(N.S.) 536. 


Right of intervener in attachment to attack validity of service of process. 23 
LEA. (NS.) 1084, 


Adjudication of bankruptcy of member of firm as affecting rights under an attach- 
ment by firm creditors, 30 L.R.A.(N.S.) 787, 


._ Abatement of attachment by dissolution or expiration of charter of corporation. 32 
L.R.A.(N.S.) 449, 


As to similar provision in Cal. Code Civ. Proc., §§ 556, 558, see Winters v. Pearson, 
7 Cal. 553, 14 Pac. 304; Holmes vy. Marshall, 145 Cal. 777, 69 L.R.A. 67, 104 Am. 
St. Rep. 86, 79 Pac. 534, 2 Ann. Cas. 88; Freeborn v. Glazer, 10 Cal. 337. 

§ 7562. Proceedings upon discharge. When the warrant of attachment is 
vacated or annulled or the attachment is discharged upon the application 
of the defendant, or person who has acquired a lien upon or interest in the 
defendant’s property after it was attached, the sheriff must deliver over 


Cal. 613. 


attached by him, if it shall be sufficient for that purpose: 
1. By paying over to such plai 
Property, and of any vessel or sh 


te of sale thereof, and the purchaser shall thereupon 
lvileges in respect thereto, which were had by such 
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8. If any of the attached property belonging to the defendant shall have 
passed out of the hands of the sheriff without having been sold or converted 
into money, such sheriff shall repossess himself of the same, and for that 
purpose shall have all the authority which he had to seize the same under the 
attachment and any person, who shall willfully conceal or withhold such 
property from the sheriff, shall be liable to double damages at the suit of the 
party injured. 

4. Until the judgment against the defendant shall be paid, the sheriff may 
proceed to collect the notes and other evidences of debt that may have been 
seized or attached under the warrant of attachment, and to prosecute any 
bond he may have taken in the course of such proceedings and apply the 
proceeds thereof to the payment of the judgment. At the expiration of six 
months from the docketing of the judgment the court shall have power upon 
the petition of the plaintiff, accompanied by an affidavit setting forth fully 
all the proceedings, which have been had by the sheriff since the service of 
the attachment, the property attached and the disposition thereof, and also 
the affidavit of the sheriff that he has used diligence and endeavored to 
collect the evidences of debt in his hands so attached and that there remains 
uncollected of the same any part or portion thereof, to order the sheriff to 
sell the same upon such terms and in such manner as shall be deemed proper. 
Notice of such application shall be given to the defendant or his attorney, 
if the defendant shall have appeared in the action. In case the summons has 
not been personally served on the defendant, the court shall make such order 
as to the service of notice and the time of service as shall be deemed just. 
When the judgment and all costs of the proceedings shall have been paid, 
the sheriff upon reasonable demand shall deliver over to the defendant the 
residue of the attached property, or the proceeds thereof. [R. C. 1905, § 6964; 
C. Civ. P. 1877, § 210; R. C. 1899, § 5378.] 

Judgment not necessary to direct sheriff to sell attached property. Iowa State Bank 
v. Jacobson, 8 S. D. 292, 66 N. W. 453. 

Daa of relief when process served constructively against nonresident. 50 L.R.A. 


Judgment in attachment as res judicata against chattel mortgagee. 64 L.R.A. 366. 
As to similar provision in Cal. Code Civ. Proc., §§ 550, 551, see Bagely v. Liver- 
more, 45 Cal. 613; People v. Higuera, 122 Cal. 466, 55 Pac. 252. 


§ 7564. Proceedings upon judgment for defendant. If the defendant re- 
covers judgment against the plaintiff in the action, any undertaking given 
by the defendant, all the proceeds of sales and moneys collected by the sheriff 
and all property attached, remaining in his hands shall upon the order of 
the court be delivered by him to the defendant or his agent on request, and 
the warrant shall be discharged and the property released therefrom. [R. C. 


1905, § 6965; R. C. 1895, § 5379.] 
As to similar provision in Cal. Code Civ. Proc., § 553, see Loveland v. Alvord Con. Q. 
Min. Co., 76 Cal. 562, 18 Pac. 682; Hamilton v. Bell, 123 Cal. 93, 55 Pac. 758; O’Connor 
v. Blake, 29 Cal. 312. 


§ 7565. Cancellation of notices of attachment. At any time after the war- 
rant of attachment has been vacated or annulled, or the attachment has been 
discharged, the court may, upon the application of any person aggrieved and 
with or without notice in the discretion of the court, direct that any notice 
filed for the purpose of attaching the property be cancelled of record by 
the register of deeds of the county where it is filed or recorded. The can- 
cellation must be made by the register of deeds, upon a certified copy of the 
order directing such cancellation being filed in his office, by an entry to that 
effect on the margin of the record referring to the order. Such cancellation 
may in like manner be made by the register of deeds upon a written request 
directing such cancellation, signed by the plaintiff or his attorney. [R. C. 
1905, § 6966; R. C. 1895, § 5380.) 

§ 7566. Return by officer. When the warrant shall be fully executed or 
discharged the sheriff must return the same with his proceedings thereon to 
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the court in which the action was commenced. [R. C. 1905, § 6967; C. Civ. P. 
1877, § 217; R. ©. 1895, § 5381.] 


Sufficiency of compliance with statute by sheriff. Ireland v. Adair, 12 N. D. 29, 94 
N. W. 766. 


As to similar provision in Cal. Code Civ. Proc., § 559, gee Brusie v. Gates, 80 Cah 
462, 22 Pac, 284. 


ARTICLE 5.— GARNISHMENT. 


titled to proceed by garnishment in any court having jurisdiction of the sub- 


ject of the action against any person, including a public corporation, who 


shall be indebted to or have any property whatever, real or personal, in his 


i itor’ btor, in the 
possession or under his contro] belonging to such creditor 8 debtor, 
cases, upon the conditions and in the manner preseribed in this chapter. The 


ace every Judgment creditor and 
the term defendant, a judgment debtor. [R. C. 1905, § 6968: 1895, ch. 65, 
§ 1; BR. C. 1899, § 5382; 1905, ch. 69.] 

I 


° ° 66AsD 2 ings 
n an action against “A” in one state, the pendency of garnishment proceed 
against “A” in asather state is no defense when it a pears that at the Hare riane 
were commenced “A” knew the defendant in the action in which they were inst ao 
did not own the claim against “A”, Purcell vy, Insurance Co., 5 N. D. 100, 64 N. W. 
943. 


Right of plaintiff to summon or charge himself as garnishee. 55 L.R.A. 853; 34 
LR.A.(NS.) 510. 


Right of garnishment ag affected by appointment of foreign receiver. 23 L.R.A. 53. 
Right to pariah fund in the ands of officer of court after he has been ordered to 
pay same to party. 13 L.R.A.(N.8.) 7359; 30 L.R.A.(N.S.) 720. ; 
Garnishment of United States and of states, counties and municipalities, 18 Am. 
Dec. 200. 
—of ie L.R.A. gl oa ‘ 
———of municipalities, 51 Am. St. Rep. 114. 
——of cartier’ 28 L.R.A. 600; 50 Ann. St. Rep. 465; 69 Am. 8t. Rep. 128.. 
——f corporate officer or agent for pe debt. 36 L.R.A. 561, 
———of guardian, for debt of ward. 11 -R.A.(N.S.) 706, 
——of executors or administrators, 47 L.R.A. 346, 
i ish executor or administrator for sum due from the estate to himself 
in his own right. 5 L.R.A.(N.8.) 1072. ; . 
Right to attach or garnish fund in hands of personal representative, after direction 
Pl same to party. 13 L.R.A.(N.S.) 759; 30 LRA(NS) 720. 
arnishment of distributive shar 
. 387, 


L.R.A es and residuary legacies before settlement. 59 
9 f husband’s interest in wife’s legacy or distributive share in decedent’s estate. 
47 L.RB.A, 360. 


——~of unliquidated claims. 59 L.R.A. 353, 
——f bank deposit in name of one as “agent.” 10 L.R.A.(N.S.) 706. 
——of bank deposit in ga f 


orm importing that depositor is acting as agent or 
fiduciary, 34 L.R.A.(NS.) 1207. ea : 4 
——of foreign railroad cars. 64 L.R.A. 501; 16 L.R.A.(N.8.) 1026. 
——f money due from receiver, 26 L.R.A. 218, 


——of debt after delivery of check in payment. 19 L.R.A. 475, 
——of contents of Sealed p 


ackage or locked receptacle. 41 L.R.A.(NS.) 764. 
——of funds of bankrupt’s estate after order of distribution. 14 L.R.A.(N.S.) 1220, 
——of debt oe In the state where created and where the debtor resides. 19 


or its cash surrender value. 16 L.R.A.(N.S.) 318, 
——of fund held by mutual benefit iati -) 235. 


employers’ liability policy, 7 L.R.A. (N.S.) 
Situs of debt for Purpose of jurisdiction in ishment. §1 I, R.A, 715 

ce of payment of debt ag affecti i ; : ‘ . 
608, 20 LEA (NS) ce ecting jurisdiction to garnish same. 3 L.R.A.(NS.) 
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Protection of nonresident creditor against garnishment. 19 L.R.A. 577. 

Garnishment of debt in state, other than his domicile, where debtor temporarily 
present. 67 L.R.A. 213. 

Situs of debts and of pro in transit in hands of carriers. 69 Am. St. Rep. 118. 

As to similar provision al, Code Civ. Proc. §§ 543, 544, 545, see Johnson v. 
Lamping, 34 Cal. 293; Ex parte Rickleton, 51 Cal. 316; Dunsmoor v. Furstenfeldt, 88 
Cal. 522, 12 L.R.A. 508, 23 Am. St. Rep. 331, 26 Pac. 518; Carter v. Los Angeles Nat. 
Bank, 116 Cal. 370, 48 Pac. 322; Clyne v. Easton, E. & Co., 148 Cal. 287, 83 Pac. 36; 
Roberts v. Landecker, 9 Cal. 262; Robinson v. Tevis, 38 Cal. 611; Hassie v. God Is With 
Us Congregation, 35 Cal. 378. 

§ 7568. Affidavit for garnishment. Either at the time of the issuing of 
a& summons, or at any time thereafter before final judgment, in any action to 
recover damages founded upon contract, express or implied, or upon judgment 
or decree, or at any time after the issuing in any case of an execution against 
property and before the time when it is returnable, the plaintiff, or some 
person in his behalf, may make an affidavit stating that he verily believes 
that some person, naming hin, is indebted to, or has property, real or personal, 
in his possession or under his control, belonging to the defendant, or either 
or any of the defendants in the action or execution, naming him, and that 
such defendant has not property in this state liable to execution, sufficient 
to satisfy the plaintiff’s demand, and that the indebtedness or property 
mentioned in such affidavit is, to the best of the knowledge and belief of the 
person making such affidavit, not by law exempt from seizure or sale upon 
execution. Any number of garnishees may be embraced in the same affidavit, 
but if a joint liability is claimed against any, it shall be so stated, and the 
garnishee named as jointly liable shall be deemed jointly proceeded against ; 
otherwise the several garnishees shall be deemed severally proceeded against. 
[R. C. 1905, § 6969; 1895, ch. 65, § 2; R. C. 1899, § 5383.] 

§ 7569. Garnishee summons. The plaintiff shall annex or subjoin to such 
affidavit a garnishee summons, which shall be substantially in the following 
form: 


‘‘ State of North Dakota, } 
County of ..............6) 8 


A. B., plaintiff, 


vs. 

C. D., defendant, and 
K. F., garnishee. 
. The state of North Dakota to the said garnishee: ; 

You are hereby summoned pursuant to the annexed affidavit, as a garnishee 
of the defendant, C. D., and required within thirty days after the service of 
this summons upon you, exclusive of the day of service, to answer according 
to law, whether you are indebted to or have in your possession or under your 
control any property, real or personal, belonging to such defendant, and to 
serve a copy of your answer on the undersigned at ............ eee ee eeee in 
the: COUNTY Of iaicacie betcies sedeee wee ; and in case of your failure so to 
do, you will be liable to further proceedings according to law; of which the 
said defendant will also take notice. 

L. M., Plaintiff’s Attorney. 


P.O, RddKORS 3 io eee ci ee aweeeas dicate tg aunistetace Sev eautirent Aase county, N. D 
[R. C. 1905, § 6970; 1895, ch. 65, § 3; R. C. 1899, § 5384.] 


No second summons in garnishment. Summons issued by justice of the peace must 
be served in county where issued. Searl v. Shanks, 9 N. D. 204, 82 N. W. 734. 


§ 7570. Service of summons and affidavit. Such garnishee summons and 
affidavit may be served by the sheriff of the county, where any garnishee or 
defendant may be found, or by any other person not a party to the action. 
The service shall be made and the same returned with proof of the service 
to the person whose name is subscribed thereto with reasonable | diligence. 
The person subscribing such garnishee summons may, at his option by an 
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d the service shall 
i , fix a time for the service thereof, an * 899, 
den bones eo [R. C. 1905, § 6971; 1895, ch. 65, § 4; R. C 
3 TH. To be served on garnishee and ae rT, ce hater 
davit shall be served on each o rnish : 
Serpe inenaramne for service of a summons in an ean ; Set Gene 
when Service of the summons in the action 1s made without the 


i i ice may be made upon 
eared in the action by an attorney such servi an 
ae aca or upon the defendant. Unless the garnishee summons 


i i her counties 
e liable; and he may summon garnishees resident in oth 
etigtee in which the action is pending; but if an issue for eee 
joined between the plaintiff and such garnishee, the court red Oo sere 
change the place of trial of such issue to the county of iG : ga 
residence. [R. C. 1905, § 6973 ; 1895, ch. 65, § 6; R. C. 1899, § 5 mn er 
§ 7573. Garnishment discharged if complaint not served. If t S. Pt ah 
shall not within ten days after demand for & copy of the comp gent tai 
upon the garnishee or his attorney, except in case of (pega Hae 
execution, a copy of the complaint showing the amount of the in eb . the 
of the defendant in the action to the plaintiff, the proceeding agains heme 
garnishee shall be dismissed on motion of the garnishee with costs, Lapa 
court or a judge shall in discretion and upon terms permit the same to g . 
[R. C. 1905, § 6974; 1895, ch. 65,§7;R.¢6 1899, § 5388.] 


§ 7574. Affidavit denying liability. Within thirty days from the service 


upon the plaintiff, his affidavit in the following fo 
State of North Dakota, 
County of ..........°. }se 


TN Re le ESOS 6a Bal gs a yok f Une Dee aw Court. , 
A.B., plaintiff, 


vs. 
C.D., defendant, and 
F., garnishee. 
E. F,, being duly Sworn, says that on the 


yr av+..., he was served with a garnishee eee 
in the above entitled action; that he was then and iS now in no manner an 


Subscribed and sworn to bef 


9 


Thereby the Proceeding against such 
tinued, and the plaintiff shal] pay the g 
Within thirty days thereafter the pla 
that he elects to take issue on hi 


ore me thig 00 Tht ttt eee 
19... 


arnishee one dollar for his costs, unless 

inti I 

n his answer to t 
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maintain him to be liable as garnishee, in which case the issue shall stand for 
trial as a civil action, in which the affidavit on the part of the plaintiff shall 
be deemed the complaint, and the garnishee’s affidavit the answer thereto. 
[R. C. 1905, § 6975; 1895, ch. 65, § 8; R. C. 1899, § 5389.] 

§ 7575. Affidavit when liability admitted. Question may be submitted to 
court. Unless the garnishee shall make the affidavit provided for in the 
preceding section, he shall within thirty days from the service of the garnishee 
summons file and serve in like manner an affidavit in which he shall state: 

1. Whether he was at the time of ‘service of the garnishee summons, or 
has since become indebted, or under any liability to the defendant named 
in the garnishee summons, in any manner upon any account, specifying, if 
indebted or liable, the amount, the interest thereon, the manner in which 
evidenced, when payable, whether an absolute or contingent liability and all 
the facts and circumstances necessary to a complete understanding of such 
indebtedness or liability. When the garnishee shall be in doubt respecting 
any such liability or indebtedness, he may set forth all the facts and circum- 
stances concerning the same and submit the question to the court. 

2. Whether he held at the time aforesaid, or now holds the title or pos- 
session of any real estate, or any interest in land of any description, or of 
any personal property, effects or credits, or any instruments or papers relat- 
ing to such, belonging to the defendant or in which he is in any wise inter- 
ested. And if he shall admit any such or be in any doubt respecting the 
same, he shall set forth the description of such property and all the facts 
and circumstances concerning the same, and the title, interest or claim of the 
defendant in or to the same. 

8. If he shall claim any set-off or defense to any indebtedness or liability 
or any lien or claim to said property, he shall set forth the facts and circum- 
stances thereof fully. 

4. He may state any claim of exemption from execution on the part of the 
defendant, or other objection known to him against the right of the plaintiff 
to apply upon his demands the indebtedness or property disclosed. 

5. If he shall disclose any indebtedness, or the possession of any property 
to which the defendant, and any other person as well, make claim, he may 
set forth the names and residences of such other claimants and so far as 
known the nature of their claims. [R. C. 1905, § 6976; 1895, ch. 65, § 9; R. C. 
1899, § 5390.] 


Right of bank as against garnishing creditor to set off unmatured claim against de- 
posit of debtor. 27 L.R.A.(N.S.) 811. 

Defenses of garnishee. 13 Am. Dec. 341; 100 Am. Dec. 511. 

Right of garnishee to question validity of attachment. 35 L.R.A. 769. 


§ 7576. When judgment may be rendered against garnishee. If any 
garnishee, having been duly summoned, shall fail to serve his affidavit as 
required in the preceding section, the court may render judgment against 
him for the amount of the judgment which the plaintiff shall recover against 
the defendant in the action for damages and costs, together with the costs of 
such garnishee action. Such garnishee may also be proceeded against as for 
& contempt according to the provisions of chapter 35 of this code. ([R. C. 
1905, § 6977 ; 1895, ch. 65, § 10; R. C. 1899, § 5391.] 

§ 7577. Indebtedness paid to officer. Officer may levy. In case the answer 
of the garnishee shall show indebtedness to the defendant, he may pay the 
amount thereof less three dollars for his costs to the officer having a warrant 
of attachment in the action, if any, or otherwise to the clerk of the court; or, 
if the garnishment is in aid of an execution, to the sheriff having the execu- 
tion; and the officer to whom such payment is made shall give him a receipt 
specifying the facts and such receipt shall be a complete discharge of all 
liability to any party for the amount so paid. If the answer discloses any 
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: ; i der 
money, credits or other property, real or personal, in the possession or un 
the el of the pariiahee the officer having a writ of attachment or an 
execution, if any, may levy upon the interest of the defendant in the pea 
otherwise the garnishee shall hold the same until the order of the co 
thereon. [R. C. 1905, § 6978; 1895, ch. 65, § 11; R. C. 1899, § 5392. ] 

§ 7578. Answer conclusive unless traversed. The answer of the garnishee 
shall in all cases be conclusive of the truth of the facts therein stated, unless 
the plaintiff shall within thirty days serve upon the garnishee a notice in 
writing, that he elects to take issue on his answer; in which case the issue 
shall stand for trial as a civil action, in which the affidavit on the part of the 
plaintiff shall be deemed a complaint and the garnishee’s affidavit the answer 
thereto. The plaintiff may in all cases move the court upon the answer of 
the garnishee and of the defendant, if he shall also answer, for such judgment 
as he shall be entitled to thereon, but any such Judgment shall be no bar 
beyond the facts stated in such answers. [R. C. 1905, § 6979; 1895, ch. 65, § 12; 

] 


Plaintiff need not take issue upon garnishee’s answer which admits that it has suff 
cient money to satisfy claim. Mahon v. Fansett, 17 N. D. 104, 115 N. W. 79. 

§ 7679, Answer of corporation. The answer of a corporation summoned 
as & garnishee may be made by any officer thereof; and of any other garnishee, 
by any agent or attorney in his behalf, who shall be acquainted with the 
facts. [R. C. 1905, § 6980; 1895, ch. 65, § 18; R. C. 1899, § 5394.] 

_ § 7580. Defendant may defend garnishee proceedings. The defendant may 


Claim for shay ce in garnishment proceedings in justice court must, in order to 


ave been preceded by filing echedule of debtor’s personal property. 
Burcell v. Goldstein, 23 N. p. 257, 136 N. W. 243. 


action, until the plaintiff shall have judgment in phar 

_ garnishment action may be noticed for trial at the Same term if issue therein 18 
Jomed in time; and if the defendant has judgment, the garnishee action shall 

be dismissed with costs. The court shall render such judgment in all cases 

as shall be just to all the parties, and properly protect their respective inter- 


. . : - The judgment against a garnishee 
shall acquit and discharge him from all demands by the defendant, or his 
Goods, effects or credits paid, delivered ot 
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accounted for by the garnishee by force of such judgment. [R. C. 1905, § 6982; 
1895, ch. 65, § 15; R. C. 1899, § 5396.] 
More liberal rule should be applied to applications by garnishees to be relieved from 
defaults than is applied to principal defendant. First State Bank v. Krenelka, 23 
N. D. 568, 137 N. W. 824. 

§ 7582. Interpleader, when had. When the answer of the garnishee shall 
disclose that any other person than the defendant claims the indebtedness 
or property in his hands, and the name and residence of such claimant, the 
court may on motion order that such claimant be interpleaded as a defendant 
to the garnishee action; and that notice thereof, setting forth the facts, with 
a copy of such order, in such form as the court shall direct, be served upon 
him, and that after such service shall have been made, the garnishee may 
pay or deliver to the officer or the clerk such indebtedness or property, and 
have a receipt therefor, which shall be a complete discharge from all liability 
to any party for the amount so paid or property so delivered. Such notice 
shall be served in the manner required for service of a summons in a civil 
action, and may be made without the state or by publication thereof, if the 
order shall so direct. Upon such service being made such claimant shall be 
deemed a defendant to the garnishee action and within thirty days shall 
answer, setting forth his claim, or any defense which the garnishee might 
have made. In case of default, judgment may be rendered which shall con- 
clude any claim upon the part of such defendant. [R. C. 1905, § 6983; 1895, 
ch. 65, § 16; R. C. 1899, § 5397.] 

§ 7583. Liability of garnishee. From the ‘time of the service of the 
summons upon the garnishee he shall stand liable to the plaintiff to the amount 
of the property, money, credits and effects in his possession or under his 
control belonging to the defendant, or in which he shall be interested, to the 
extent of his right or interest therein, and of all debts due or to become due 
to the defendant, except such as may be by law exempt from execution. Any 
property, moneys, credits and effects held by a conveyance or title void as 
to the creditors of the defendant shall be embraced in such liability. [R. C. 
1905, : 6984 ; 1895, ch. 65, § 17; R. C. 1899, § 5398.) 

arnishment as satisfaction of the principal debt. 77 Am. St. Rep. 542. 

Effect of judgments against garnishees and their rights in making payment there- 
under. 46 Am. Dec. 341. 
‘eee against garnishee to merge or satisfy liability of principal debtor. 

Judgment in favor of garnishee, as res judicata. 19 L.R.A.(N.S.) 604. 

Payment by bank under garnishment of deposit, to party other than depositor, but 
of same name. 11 L.R.A.(N.S.) 248. 

Abatement of proceedings by dissolution or expiration of charter of corporation. 32 
L.R.A.(N.S.) 449. 

§ 7584. When judgment not rendered. No judgment shall be rendered 
upon a liability of the garnishee arising either: 

1. By reason of his having drawn, accepted, made, indorsed or guaranteed 
any negotiable bill, draft, note or other security. 

2. By reason of any money or other thing received or collected by him 
as sheriff, or other officer, by force of an execution or other‘legal process in 
favor of the defendant. 

3. By reason of any money in his hands as a public officer and for which 
he is accountable to the defendant merely as such officer. 

4, By reason of any money or other thing owing from him to the defendant, 
unless before judgment against the defendant, it shall have become due abso- 
lutely and without depending on any future contingency; but judgment may 
be given for any money or other thing owing after it shall have become due 
absolutely and without depending on any contingency. [R. C. 1905, § 6985; 


1895, ch. 65, § 18; R. C. 1899, § 5399. | 
2. Garnishment of money in custody of officers. 55 Am. Dec. 264. 
Right to garnish fund in the hands of officer to court after he has been ordered to 
pay same to party. 13 L.R.A.(N.S.) 759; 30 L.R.A.(N.S.) 720. 
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e a0 e e sum 
i justify their res onsibility by affidavit annexed, stating a 
eilek coal ig eropere. within this state over and above all debts 


entitle 
in the 
§ 1, 


any garnishee costs shall be awarded to the plaintiff and 
against the garnishee in addition to his liability, if th 

more than the garnishee admitted by his answer; and if he does not, the 
garnishee shall recover costs of the plai 


article not expressly provided for, the court may award costs in favor of or 
against any party in its discretion, Wh 


en there is no issue for trial and any 
liability on the part of the garnishee ig disclosed, the costs of the garnishment 
proceeding ghall be taxed for the plaintiff, if h 


’ e recovers, as disbursements 
. the pmeipal action. [R. C. 1905, § 6988; 1895, ch. 65, § 21; R. C. 1899, 
5402. 


ARTICLE 6,— RECEIVERS. 

§ 7588, Cases when appointed. A receiver 

in which an action is pending, 

; an action by a vendo 

or by a creditor to subject 

partners or otherg jointly Owning or interested In any property or fund, 

on the application of the plaintiff, o 1 sop 

in the Property or fund or the Proceeds thereof ig probable, and when it is 

Shown that the Property or fund is in danger of being lost, removed or 
materially injured. 


: an action by a mortgagee for the foreclosure of his mortgage and 
Sale of the mortgaged Property when it appears that the mortgaged property 
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is In danger of being lost, removed or materially injured, or that the con- 
ditions of the mortgage have not been performed and that the property is 
probably insufficient to discharge the mortgage debt. 

8. After judgment, to carry the judgment into effect. 

4. After judgment, to dispose of the property according to the judgment 
or to preserve it during the pendency of an appeal, or in proceedings in aid 
of execution, when an execution has been returned unsatisfied or when the 
Judgment debtor refuses to apply his property in satisfaction of the judg- 
ment. 

5. In the cases provided in this code, when a corporation has been dissolved, 
or is insolvent or in imminent danger of insolvency, or has forfeited its cor- 
porate rights; and in like cases within this state, of foreign corporations. 

6. In all other cases where receivers have heretofore been appointed by 
the usages of courts of equity. [R. C. 1905, § 6989; C. Civ. P. 1877, § 219; 
R. C. 1895, § 5403.] 

Time from which order appointing receiver becomes operative. 15 L.R.A.(N.S.) 657. 

Right to have receiver appointed to take charge of claims not legally or equitably 
enforceable. 5 LRA(NSY 771. 

As to similar provision in Cal. Code Civ. Proc., $$ 564, 565, see Neall v, Hill, 16 
Cal 145, 76 Am. Dee. 508, 1 Mor. Min. Rep. 80; La Societe Francaise v. District Court, 
53 Cal. 495; Bateman v. Superior Court, 54 Cal. 285; Sacramento & P. R. Co. v. 
Superior Court, 55 Cal. 453; Goodale v. Fifteenth District Court, 56 Cal. 26; Quiggley 
v. frumbo, 56 Cal. 626; Pacific Bank v. Robinson, 57 Cal. 520, 40 Am. Rep. 120; 
La Societe Francaise v. Selheimer, 57 Cal. 623; Real Estate Assoc. v. Superior Court, 
60 Cal. 223; McLane v. Placerville & 8S. V. R. Co., 66 Cal. 606, 6 Pac. 748; Baughman 
v. Superior Court, 72 Cal. 572, 14 Pac. 207; Baughman v. Reed, 75 Cal. 319, 7 Am. St. 
Rep. 170, 17 Pac. 222; Cummings v. ee 75 Cal. 434, 17 Pac. 442; Habenicht v. 
Lissak, 78 Cal. 351, 5 L.R.A. 713, 12 Am. St. Rep. 63, 20 Pac. 874; Havemeyer v. 
Superior Court, 84 Cal. 327, 10 L.R.A. 627, 18 Am. St. Rep. 198, 24 Pac, 121; aiza 
v. Superior Court, 85 Cal. 11, 9 L.R.A. 376, 20 Am. St. oes 197, 24 Pac. 707; Garniss 
v. Superior Court, 88 Cal. 413, 26 Pac. 351; Woodward v. uperior Court, 95 Cal. 272, 
30 Pac. 535; Smith v. Superior Court, 97 Cal. 348, 32 Pac. 322; Fischer v. Superior 
Court, 98 Cal. 67, 32 Pac. 875; Illinois T. & 8. Bank v. Alvord, 99 Cal. 407, 33 Pac. 
1132; Yore v. Superior Court, 108 Cal. 431, 41 Pac. 477; Fischer v. Superior Court, 
110 Cal. 129, 42 Pac. 561; Scott v. Hotchkiss, 115 Cal. 89, 47 Pac. 45; Murray v. 
Murray, 115 Cal. 266, 37 L.R.A. 626, 56 Am. St. Rep. 97, 47 Pac. 37; Illinois T. & S. 
Bank v. Pacific R. Co., 115 Cal. 285, 47 Pac. 60; Kreling v. Kreling, 118 Cal. 421, 50 
Pac. 649; Bank of Woodland v. Heron, 120 Cal. 614, 52 Pac. 1006; Scadden Flat G. M. 
Co. v. Scadden, 121 Cal. 33, 53 Pac. 440; San Jose Safe Deposit Bank v. Bank of 
Madera, 121 Cal. 543, 54 Pac. 85; Los Angeles v. Los ag eee City W. Co., 124 Cal. 
368, 57 Pac. 210, 571; Los Angeles C. W. Co. v. Superior Court, 124 Cal. 385, 57 Pac. 
216; Huellmantel v. Huellmantel, 124 Cal. 583, 57 Pac. 682; Baker v. Varn , 129 
Cal. 564, 79 Am. St. Rep. 140, 62 Pac. 100; Murray Vv. Superior Court, 129 Cal. 628, 
62 Pac. 191; White v. ite, 130 Cal. 597, 80 Am. St. Rep. 150, 62 Pac. 1062; Jacobs 
v. Superior Court, 138 Cal. 364, 85 Am. St. Rep. 204, 65 Pac. 826; Rochat v, Gee, 137 
Cal. 497, 70 Pac. 478; Elliott v. Supreme Court, 144 Cal. 501, 103 Am. St. Rep. 102, 
77 Pac. 1109; Bank of Woodland v. Stephens, 144 Cal. 659, 79 Pac. 379; Hill v. Taylor, 
22 Cal. 191, 12 Mor. Min. Rep. 569; Copper Hill Min. Co. v. Spencer, 25 Cal. 11, 
8 Mor. Min. Rep. 267. 

"2: As to when receiver may be appointed. Richie v. People’s Teleph. Co., 22 8. D. 
598, 119 N. W. 990. 

Receiver may be appointed to preserve the Ld ied in an action to foreclose railroad 
liens. Crouch v. Dakota, W. & M. R. Co., 18 S. D. 540, 101 N. W. 722. 

When appointment of receiver is proper. 72 Am. St. Rep. 29. 

Appointment of receiver to protect creditors. 20 L.R.A. 214; 57 Am. Dec. 450. 

for building associations. 20 L.R.A. 214; 72 Am. St. Rep. 47. 

———for partnership. 72 Am. St. Rep. 80. 

2. Insolvency of mortgagor not prerequisite to appointment in foreclosure. Roberts 
v. Parker, 14 8. D. 323, 85 N. W. 591. . . 

Pi ie receivers to take charge of mortgaged property may be appointed. 72 Am. 
. 74, 

4. Ve pointment of receiver to protect rights of judgment creditor. Minkler v. U. 8. 
Shee éo., 4 N. D. 507, 62 N. W. 594, 33 L.B.A, 546, 

Exhausting remedies at law as a condition of judgment creditor’s right to a receiver- 
er 4 33 L.R.A.° 546. 

- Duty of court to appoint receiver for insolvent corporation. Gates (State) v. 
McGee, 15 8, D. 247, 88 N. W. 115; Kelly v. Fargo Mer. Co., 16 8. D. 73, 91 N. W. 350; 
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. 622 

Dudley v. Hot Springs Co., 11 8. D. 559, 79 N. W. 839; Galea v. Bank, 13 8. D ; 

gees must be affirmatively shown to be in imminent danger of insolven 
Kelly v. Fa 


before receiver can be appointed. rgo Mercantile Co., 16 S. D. 73, 91 N. W. 
850. 


When and at whose instance receiver for corporation may be appointed. 79 Am. 
. 49, 70; 118 Am. St. Rep. 198. : 
ec ie Scat receivers Of corpenidioa when no other relief nett eee ae 21 
Appointment of receivers of corporation to protect creditors. 20 L.R. : 


6. Jurisdiction of equity to appoint receiver of real property in another state or 
country. 69 L.R.A. 623. 


isdicti i i i ding action or 
Jurisdiction of equity to appoint receiver to preserve status quo pen 
procestings betore Uther tribunal. 38 LR.A.(N'B,) 228, 


Inherent jurisdiction of equity, independently of statute, at the instance of stock- 


holders, to appoint a receiver because of mismanagement or fraud of its officers. 39 
L.R.A.(N.S.) 1032, 


§ 7589. Who may be receiver. Undertaking by applicant. No. party or 


e . ° d 
damages he may sustain by reason of the appointment of such receiver an 
the entry by him upon his duties, in case the applicant shall have Dr eures 
such appointment wrongfully, maliciously or without sufficient cause ; re 
the court may in its discretion at any time after said appointment ee 
an additional undertaking. [R. C. 1905, § 6990; C. Civ. P. 1877, § 221; R. C. 
1899, § 5404, 

eet are rarely appointed ex parte. Grandin y. La Bar, 2 N. D. 206, 50 N. W. 
151, 


Appointment of stockholder as receiver of corporation not proper. McKenzie v. 
Water Co., 6 N. D. 361, 71 N. W. 608, 


As to similar provision in Cal. Code Civ. Proc., § 566, see Real Estate Assoc. v. 
Supreme Court, 60 Cal. 223; Emeric y, Alvarado, 64 Cal. 529, 2 Pac. 418. 
§ 7590. 


ualilication of receiver. Before entering upon his duties the re- 
ceiver must be sworn to perform them faithful] 


y discharge the duties of receiver in the action and obey the orders 
of the court therein. [R. C. 1905, § 6991; C. Civ. P. 1877, § 222; R. C. 1899, 
§ 5405,] 


Purchase of trust Property by receiver, when Proper. When may make personal con- 
tracts. Compensation of receiver judicial] matt 
13. 


er. Patterson y. Ward, 6 N. D. 609, 72 
. W. 10 
§ 7591. 


Title and Possession of real and 


personal property of insolvent corporation passes to 

receiver, Brynjolfson Vv. Osthus, 12 N, p. 42, 96 N. W. 261. 

Rep tgment against receivers, nature and effect of. 71 Am. St. Rep. 356; 94 Am. St. 
p. 54. 


Perty from possession of stranger. 47 L.R.A.(NS.) 744. 
ght of possession of receiver subse- 
1073. 


74 Am. St. Rep. 285, 
Suits by r 
St. Rep. 49, 
Extraterritorial powers of receivers, g Am. St. Rep. 49; 15 Am. St. Rep. 79. 
Right of receiver to question validity of attachment, 35 L.R.A. .770 
Right of receiver of drawer, ry pounted a ft or 


fter the j ck but before 
ite presentation, as against the bold’ 2LRA(NB) $3.0 > Taft or check bu 


intment. 6 Am. St. Rep. 185; 8 Am. 
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Power of railway receiver to contract for transportation beyond own line. 31 
L.R.A.(N.8.) 33. 

ewes of receiver of initial carrier to extend its undertaking beyond its own line. 
81 L.R.A.(N.S.) 33. 

Right to deal with receivership for own benefit. 1 B. R. C. 411. 
aanene of partner appointed receiver on liquidation to compensation. 17 L.R.A.(NS.) 


Right of surviving partner acting as receiver to compensation. 17 L.R.A.(N.S.) 408. 

As to similar provision in Cal. Code Civ. Proc., § 568, see Pacific Bank v. Robinson, 
57 Cal. 520, 40 Am. Rep. 120; Humphreys v. Hopkins, 81 Cal. 551, 6 L.R.A. 792, 15 Am. 
St. Rep. 76, 22 Pac. 892; Dennery v. Superior Court, 84 Cal. 7, 24 Pac. 147; Staples v. 
May, 87 Cal. 178, 25 Pac. 346; Pacific Co. v. Wade, 91 Cal. 449, 13 L.R.A. 754, 25 
Am. St. Rep. 201, 27 Pac. 768; Smith v. Superior Court, 97 Cal. 348, 32 Pac. 322; People 
ex rel. Geoberding v. Superior Court, 100 Cal. 105, 34 Pac. 492; Tapscott v. Lyon, 103 
Cal. 297, 37 Pac. 225; Grant v. Superior Court, 106 Cal. 324, 39 Pac. 604; tt v. 
Gray, 5 Cal. Unrep. 74, 40 Pac. 959; Petaluma S. Bank v. Superior Court, 111 Cal. 488, 
44 Pac. 177; Illinois T. & 8. Bank v. Pacific R. Co., 115 Cal. 285, 47 Pac. 60; Grant v. 
Los Angeles & P. R. Co., 115 Cal. 71, 47 Pac. 872; Tibbets v. Cohn & Co., 116 Cal. 365, 
48 Pac. 372; Loftus v. Fischer, 117 Cal. 128, 48 Pac. 1030; California Title Ins. & T. Co. 
v. Consolidated P. C. Co., 117 Cal. 237, 49 Pac. 1; Woodbury v. Nevada S. R. Co., 120 Cal. 
463, 52 Pac. 730; Ross L. & M. Co. v. Muscupiabe L. & W. Co., 120 Cal. 521, 65 Am. St. 
Rep. 186, 52 Pac. 995; Bank of Woodland v. Heron, 120 Cal. 614, 52 Pac. 1006; Locke v. 
Klunker, 123 Cal. 231, 55 Pac. 993; De Jarnatt v. Peake, 123 Cal. 607, 56 Pac. 467; 
Bishop v. McKillican, 124 Cal. 321, 71 Am. St. Rep. 68, 57 Pac. 76; Pacific Bank v. 
Madera F. & L. Co., 124 Cal. 525, 57 Pac. 462; Murray v. Etchepare, 132 Cal. 286, 64 
Pac. 282; Free Gold M. Co. v. Spiers, 135 Cal. 130, 67 Pac. 61; Ward v. Pacific Mut. L. 
Ins. Co., 135 Cal. 235, 67 Pac. 124; Ephraim v. Pacific Bank, 136 Cal. 646, 69 Pac. 436; 
Rochat v. Gee, 137 Cal. 497, 70 Pac. 478; Painter v. Painter, 138 Cal. 231, 94 Am. St. 
Rep. 47, 71 Pac. 90; Lackmann v. Supreme Council, O. C. F., 142 Cal. 22, 75 Pac. 583; 
Garreteon I. Co. v. Arndt, 144 Cal. 64, 77 Pac. 770. 


§ 7592. Investment of funds on consent. Funds in the hands of a receiver 
may be invested upon interest by order of the court; but no such order can 
be made except upon the consent of all the parties to the action. [R. C. 1905, 
§ 6993; C. Civ. P. 1877, § 224; R. C. 1899, § 5407.] 


ARTICLE ?.— OF DEposit. 


§ 7593. What subject to order of deposit. When it is admitted by the 
pleadings or the examination of a party that he has in his possession or under 
his control any money or other thing capable of delivery, which, being the 
subject of the litigation, is held by him as trustee for another party or which 
belongs or is due to another party, the court may order the same to be 
deposited in court, or delivered to such party with or without security, sub- 
ject to the further direction of the court. [R. C. 1905, § 6994; C. Civ. P. 1877, 
§ 225; R. C. 1899, § 5408.] 

As to similar provision in Cal. Code Civ. Proc., § 572, see Williams v. Dwinelle, 51 


Cal. 442; Ex parte Casey, 71 Cal. 269, 12 Pac. 118; Heppe v. Johnson, 73 Cal. 265, 14 
Pac. 833; Green v. Duvergey, 146 Cal. 379, 80 Pac. 234, 


§ 7594. Voluntary deposit in court of property adversely claimed. When- 
ever two or more persons make claim for the whole or any part of the same 
money, personal property or effects in the possession or control of any other 
person as bailee or otherwise and the right of any such claimant is adverse 
to the right of any other claimant, or is disputed or doubtful, and the bailee, 
custodian or person in control of any part of such property, money or effects 
is unable to determine to whom the same rightfully belongs, or who is right- 
fully entitled to the possession thereof; or whenever such bailee. custodian 
or person in control has notice or knowledge of any right or claim of right 
of any person in or to any part of such property, money or effects adverse 
to the right of any other claimant therefor; or whenever any debt, money, 
property or effects owing by or in the possession or under the control of 
any person may be attached by garnishment or other process, and there is 
any dispute as to who is entitled to the same or any part thereof; in any 
such case the person in the possession or control of any such property, money 
or effects. when an action in any form has been commenced for an account 
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of or growing out of the same or in which the same has pen eee 
aforesaid, may pay such money or deliver such property at said money, 
clerk of the court in which any such action having reference = ot chich 
property or effects, or the value thereof, may be pending, ra toa an aS 
any garnishment or other process may issue with reference oe ty ctr 
such suit is commenced, he may apply to the district ape 0 = swosise 
where such property, money or effects may be situated, and a within 
to the satisfaction of the court the existence of facts parca ieaatane a 
the operation of this section, said court shall make an order Sea by 
depositary with whom said property, money or effects may be depo ae aoe 
the applicant for such order. In either case such person in the ee aay 
control of such property, money or effects. shall at once noti y ecu | 
or by registered mail all persons of whose claims he may have notice or cel 
edge, having or claiming any interest, property, lien or right in, to : Bet oie 
such property, money or effects, of such deposit; and upon giving suc ae lia. 
the person so depositing the same shall thereupon be relieved from furth 


As to similar provision in Cal. Code Civ. Proc., § 574, see Pacific Bank v. Robinson, 
57 Cal. 520. 40 Am. Rep. 120, 


claim, and may enforce the order as it enforces a judgment or a provisional 
remedy. [R. C. 1905, § 6997 ; C. Civ. P. 1877, § 227; R. C. 1899, § 5411.] 


Order for payment of amount to be due. Black Hills Min. Co. vy. Grand Island Co., 
3 8. D. 546, 51 N, w. 342; Jordan v, Frank, 1 N. D. 806, 46 N. W. 171. 


CHAPTER 10. 
DISMISSAL OF CIVIL ACTIONS. 


_§ 7597. How. A civil action may be dismissed, without a final determina- 
tion of its merits, in the following cases: 


1. By the plaintiff, at any time before trial, if a provisional remedy has 
not been allowed, or counterclaim made, or affirmative relief demanded in 
the answer; provid 


ed, that an action on the same cause of action against any 

defendant shall not be dismissed more than once without the written con- 

sent of the defendant or an order of the court on notice and cause shown. 

2. By either party. with the written consent of the other; or by the court. 

upon the application of either party, after notice to the other, and sufficient 
cause shown, at any time before the trial. 

3. By the court, when upon the trial] and before the final submission of the 
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case, the plaintiff abandons it, or fails to substantiate or establish his claim, 
or cause of action, or right to recover. 

4. By the court, when the plaintiff fails to appear on the trial, and the 
defendant appears and asks for the dismissal. 

5. By the court, on the application of some of the defendants, when there 
are others whom the plaintiff fails to prosecute with diligence. 

6. The dismissal mentioned in the first and second subdivisions of this 
section may be made by an entry in the clerk’s register, by the plaintiff or 
his attorney, and a written notice of such dismissal and entry served on 
the adverse party, and judgment may thereupon be entered accordingly; 
provided, that in the cases mentioned in the said first subdivision, and in 
cases in which the parties to the action consent in writing to the dismissal 
of such action, the judgment of dismissal may be entered by the clerk on 
motion of either party without any notice to the opposite party, and without 
an order from the court or judge. 

_ 1. In every case, other than those mentioned in this section the judgment 
in the action shall be rendered on the merits. 

8. All other modes of dismissing an action, except as provided in this 
eaattet: yea or otherwise, are hereby abolished. [R. C. 1905, § 6998; 

, ch. 6, 


Power of attorney to discontinue suit. 4 L.R.A.(N.S.) 244. 
- wine a“ for fraud not affecting jurisdiction on judgment of dismissal. 386 
aginiunetion against judgment obtained by fraudulent agreement to dismiss. 80 L.R.A. 


Power of court to protect attorney who has taken case on contingent fee, against volun- 

ay dismissal by claimant without his consent. 14 L.R.A.(N.S.) 1095. 

ight to di or withdraw proceedings to probate or contest a will or issues there- 
might of adenine ey d tion proceedings after award dict 

ight of con to dismiss condemnation award or ver 
and before confirmation or fade ment: 28 LRA.(NS.) 91. 
oe rw ea discontinuance as to one joint tort feasor, effect on liability of others. 
ay Oluntary dismissal by plaintiff, bringing suit for all similarly situated. 46 L.R.A. 


As to similar provision in Cal. Code Civ. Proc., §§ 581, 582, see Gray v. Dougherty, 
25 Cal. 266; Merritt v. Campbell, 47 Cal. 542; Sheldon v. Gunn, 56 Cal. 582; Lybecker v. 
Murray, 58 Cal. 186; Page v. Page, 77 Cal. 83, 19 Pac. 183; Pardy v. Montgomery, 77 
Cal. 326, 19 Pac. 530; el v. Donohue, 90 Cal. 389, 27 Pac. 301; Rochat v. Gee, 91 
Cal. 355, 27 Pac. 670; Rosenthal v. McMann, 93 Cal. 505, 29 Pac. 131; Hassey v. South 
San Francisco H. & R. Asso., 102 Cal. 611, 36 Pac. 945; Rowe v. Simmons, 113 Cal. 688, 
45 Pac, 983; Westbay v. Gray, 116 Cal. 660, 48 Pac. 800; Islais & 8. W. Co. v. Allen, 133 
Cal. 432, 64 Pac. 713; Rodgers v. Parker, 136 Cal. 313, 68 Pac. 975; Hopkins v. Superior 
Court, 136 Cal. 552, 69 Pac. 299; Marks v. Keenan, 140 Cal. 33, 73 Pac. 751; Woods v. 
Diepenbrock, 141 Cal. 55, 74 Pac. 546; Ferris v. Wood, 144 Cal. 426, 77 Pac. 1037; 
Saddlemire v. Stockton 8S. & L. Soc., 144 Cal. 650, 79 Pac. 381; Roth v. Superior Court, 
147 Cal. 604, 82 Pac, 246; Matthai v. Kennedy, 148 Cal. 699, 84 Pac. 37; Hancock D. Co. 
v. Bradford, 13 Cal. 637; Heinlin v. Castro, 22 Cal. 100; Reed v. Calderwood, 22 Cal 
463; People ex rel. Polhemus v. Pratt, 28 Cal. 166, 87 Am. Dec, 110; Board of Commis- 
sioners Funded Debt v. Younger, 29 Cal. 147, 87 Am. Dec. 164. 

§ 7598. Actions deemed dismissed, when. All actions which have been 
commenced, or hereafter may be commenced, in any of the courts of record 
in this state wherein the plaintiff, or his successor in interest, shall have 
neglected, or shall neglect, for a period of five years after the commencement 
of said action, to bring the same to trial and to take proceedings for the 
final determination thereof, are hereby deemed dismissed and abandoned 
by the plaintiff, and the defendant or his successor in interest. or any other 
person having an interest in said action, or in the subject-matter thereof, 
may apply to the court for a formal order dismissing said action. If upon 
such application to the court, facts shall be presented thereto, showing that 
said action is one covered by the provisions of this section, the court shall 
make an order formally dismissing said action, which order shall be entered 
of record in the office of the clerk of the court of the county where said action 
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is pending, and shall have the effect of a final Judgment of dismissal. [R. C. 
1905, § 6999; 1903, ch. 5.] 7 . “ 
Failure for five years to bring action to trial creates presumption of unreasonable 
neglect on part of plaintiff, entitling defendant to dismissal of action. Lambert v. 
Brown, 22 N. D. 107, 132 N. W. 781. 
As to similar provision in N. Y. Code Civ. Proc., § 822, see Wetzler v. Silverman, 123 
N. Y. Supp. 794; Silverman v. Baruth, 42 APP. Div. 21, 58 N. Y. Supp. 663; Gross v. 
Clark, 87 x. Y. 272; Hayward v. Manhattan R. Co., 52 Hun, 383, & N. Y. Supp. 473. 


CHAPTER 11. 
OF THE TRIAL AND JUDGMENT IN CIVIL ACTIONS. 


1. JUDGMENT Upon Farnure To AnswER, Ero., §§ 7599-7602. 
2. IssuEs AND MopE or TRIAL, §§ 7603-7612. 

3. FORMATION OF THE TRIAL JuRY, §§ 7613-7618, 

4. OF THE ConDUCT OF THE Triax, §§ 7619-7631. 

6. OF THE VERDICT, §§ 7632-7636. 

6. OF THE TRIAL BY THE Court, §§ 7637-7644. 

7. OF REFERENCES AND TRIALS BY REFEREES, §§ 7645-7651. 
8. ExcEprions, §§ 7652-7658. 

9. Or New Triats, §§ 7659-7666, 

0 


. MANNER OF Givine, ENTERING anp SATISFYING JUDGMENTS, 
§§ 7667-7712. 


ARTICLE 1.— Jupement Upon FalLure To ANSWER, ETO. 


_§ 7599. Judgment defined. A judgment is the final determination of the 
rights of the parties in the action. [R. C. 1905, § 7000; C. Civ. P. 1877, § 228; 
R. C. 1899, § 5412. ] 

Judgment; Sufficiency of. Hunter y. Karcher, 8 8. D. 554, 67 N. W. 621; Williams v. 
Wait, 2.8. D. 210, 49 N. W. 209, 39 Am. St. Rep. 768; Bode v. Invest. Co.. 1 N. D. 121, 
45 N. W. 197; Re Weber, 4 N. D. 119, 59 N. W. 523, 28 L.R.A. 621; Mouser v. Palmer, 
2 8. D. 466, 50 N. W. 967; Locke vy. Hubbard, 9 S. 1. 364, 69 N. W. 588; Mattice v. 


As to judgment docket and execution being inadmissible as evidence of judgment in 

absence of proof of entry in record. Amundson y. Wilson, 11 N. D, 193, 91 N. W. 37. 
Final and interlocutory judgments and decrees, what are. 60 Am. Dec. 427. 

As to similar Provision in Cal. Code Ciy. Proc., § 577, see In Matter of Rose, 80 Cal. 

3 Crim y. Kessing, 89 Cal. 478, 23 Am. St. Rep. 491, 26 Pac. 1074; 


' : ) : . 75; rte 
Bennett, 44 Cal. 84. ahan v. Maxwell, 28 Cal. 75: Ex pa 


§ 7600. On failure to answer. Counterclaim. Relief. Publication. Resti- 


tution. Judgment may be had if the defendant fails to answer the com- 
plaint in the following cases: 


1. In an action ari 
plaintiff may file with the clerk proof of th 
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he shall be entitled to five days’ notice of the time and place of such assess- 
ment. When the defendant by his answer in any such action shall not deny 
the plaintiff’s claim, but shall set up a counterclaim amounting to less than 
the plaintiff’s claim, judgment may be had by the plaintiff for the excess of 
such claim over the said counterclaim in like manner in any such action upon 
the plaintiff’s filing with the clerk of the court a statement admitting such 
cle ae a which statement shall be annexed to and be a part of the judg- 
ment roll. 

2. In other actions the plaintiff may upon the like proof apply to the 
court after the expiration of the time for answering for the relief demanded 
in the complaint. If the taking of an account, or the proof of any fact is 
necessary to enable the court to give judgment or to carry the judgment 
into effect, the court may take the account or hear the proof or may in its 
discretion order a reference for that purpose. And when the action is for 
the recovery of money only, or of specific real or personal property with 
damages for the withholding thereof, the court may order the damages to 
be assessed by a jury or, if the examination of a long account is involved, 
by a reference as above provided. If the defendant gives notice of appear- 
ance in the action before the expiration of the time for answering, he shall 
be entitled to eight days’ notice of the time and place of application to the 
court for the relief demanded by the complaint. 

3. In actions when the service of the summons was by publication, the 
plaintiff may in like manner apply for judgment, and the court must there- 
upon require proof to be made of the demand mentioned in the complaint; 
and if the defendant is not a resident of the state must require the plain- 
tiff or his agent to be examined on oath respecting any payments that have 
been made to the plaintiff or to any one for his use on account of such demand 
and may render judgment for the amount which he is entitled to recover. 
Before rendering judgment the court may in its discretion require the plain- 
tiff to cause to be filed satisfactory security, to abide the order of the court, 
touching the restitution of any estate or effects which may be directed by such 
judgment to be transferred or delivered, or the restitution of any money 
that may be collected under or by virtue of such judgment, in case the 
defendant or his representatives shall apply and be admitted to defend the 
action and shall succeed in such defense. [R. C. 1905, § 7001; C. Civ. P. 1877, 
§ 229; R. C. 1895, § 5413.] 


Provision for notice of application for judgment does not apply where demurrer over- 
ruled and party stands upon demurrer. Halley v. Ingersoll, 14 S. D. 7, 84 N. W. 201. 

Defendant who has appeared, but not answered, not entitled to notice. Searles v. 
Lawrence, 8 S. D. 11, 65 N. W. 34. 

No formal fin need be made when defendant fails to appear. Cole v. Association, 
83 8. D. 272, 50 N. W. 1086. 

Judgment may be taken against one of several defendants failing to appear. Black 
Hills Bank v. Kellogg, 4 8. D. 312, 56 N. W. 1071. 

Right of appearing defendant to eight days’ notice of application for judgment in action 
for equitable relief. Martinson v. Marzolf, 14 N. D. 301, 103 N. W. 937. 

Judgment can be entered only upon order of court. Dibble v. Hanson, 17 N. D. 21, 114 
N. W. 371, 16 A. & E. Ann. Cas, 1210. 

Default judgment is not invalidated by fact that proof of service of summons and 
failure to answer was not filed when judgment was signed. Burton v. Cooley, 22 S. D. 
515, 118 N. W. 1028. 

Judgment was regularly entered upon default in appearance, where action was on 
Keg Stag for money only. Murphy v. Minot Foundry & Mach. Co., 24 N. D. 185, 139 

. W. 518. 

Effect of judgment by default against dead person. 49 L.R.A. 161. 

Collateral attack for fraud not affecting Jurisdiction on judgment by default. 36 
L.R.A.(N.S.) 983. 

; rede! of defendant’s attorney to withdraw answer and permit default judgment. 33 

-R.A, 515. 

Constitutional right to jury for assessment of damages on default judgment. 15 L.R.A, 
14 


Necessity of jury to compute damages on default judgment. 20 L.R.A.(N.S.) 1. 
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t judgment beyond scope of relief asked. 11 L.R.A. (N.S.) 803. 
4 . similar prover in Cal. Code Civ. Proc., § 585, see People v. Weil, ae chi 
‘Junkans v. Bergin, 64 Cal. 203, 30 Pac. 627; Fletcher v. Maginnis, 136 Cal. ste oh ; 
1015; Crosaman vy. Vivienda W. Co., 136 Cal. 571, 69 Pac. 220; Hartman Ye ape 
Cal. 254; Stearns y. Aguirre, 7 Cal. 443; Kelly v. Van Austin, 17 Cal. age rer ve 
Cowing, 28 Cal. 212; Providence T. Co. v. Prader, 32 Cal. 634, 91 Am. Dec. 598; p 
25. 


j j hereon, and 

to a judge of the court either in or out of the court for judgment t 
judgment may be given accordingly, [R. C. 1905, § 7002 ; C. Civ. P. 1877, § 230 ; 
me reel ape good defense, but stating it imperfectly, not frivolous. Yerkee v. 
» 2N. D. 72, 49 N. W. 422; State vy. ing, 6 S. D. 297, 60 N. W. 75; Bank v. 


Humphrey, 6 8, D. 415, 61 N. W. 444; Catholicon Hot Springs Co. v. Ferguson, 8 8. D. 
584, 67 Nv W. 615, 


Frivolous pleading is one so clearly and palpably bad as to indicate bad faith. Sig- 
mund y. Bank, 4 N. D. 164, 59 N. W. 966. 


§ 7602. Procedure in civil actions when judgment pending. When, during 
e pendency of an action, a judgment upon the claim which constitutes the 
plaintiff’s cause of action ig rendered in another action, the plaintiff may 
by supplemental complaint allege the recovery of such Judgment in aid of 


original action and shall hot be required to dismiss such action and com- 
mence a new suit upon such judgment - 


action shall thereafter proceed in al] respects the same ag if originally in- 
stituted upon such judgment, [R. C. 1905, § 7003. 1899, ch. 47, § 3; R. C. 


ARTICLE 2.— IssvEs anp MODE or TRIAL. 


§ 7608, Origin and classes of jasues. Issues arise upon the pleadings when 


a fact or conclusion of law is maintained by the one party, and controverted 
by the other. They are of two kinds; 
; an 


2. Of fact. [R. C. 1905, § 7004; ©. Civ. P. 1877, § 231; R. C. 1899, § 5415.) 
P on eae Provision in Cal, Code Cir, Proe., § 588, see Leach v. Pierce, 93 Cal. 614, 


§ 7604. Issues of law. An issue of law arises upon a demurrer to the com- 


plaint, answer or reply, or to some part thereof. [R. ¢. 1905, § 7005; C. Civ. 
P. 1877, § 232; B.C. 1899, § 5416.] ; 
80 


2. Upon new matter in the answer not requiring a reply, or controverted 
by a reply; or, 


3. Upon new matter in the reply, unless an issue of law ig joined thereon. 
[R. ©. 1905, § 7006 C. Civ. P. 1877, § 233, RC. 1895, § 5177" 
8im i 
7606, got 87, 81 Pact fone? OM. Proc, 4800, ace Yeaee) g n oat 


8 in the same action. In such cases the issues 

of law must be first tried unless the Court otherw; i 
Fwise directs. [R. C. 1905 
§ 7007 i . Civ. P. olf § 234: R. C. 1899, § 5418. a 
® to similar provision in Cal. Code Ciy. » 8§ 591, 592, gee Wilmington C. & R. 
gee Reanauer, wae ; Warring Vv. Freear, 64 Cal. 54, 98 Pac. 115; McLaughlin 


- 044; ? 
9 Pac. 149, Swasey v. Adair, 89 ee Happy Valley B. q. & H. Co., 68 Cal. 262, 
P 


: Cal. 179, 95 Pac. 1119; Now 
27 Pac. 66; Santa Cruz R - Co. v, Bowie, 104 Cal. 28 ‘87 Pac. 954 pane: 89 Cal. ee 


6, 37 Pac, 934 3 Churchill v. Bau- 
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mann, 104 Cal. 369, 36 Pac. 93, 38 Pac. 43; Schultz v. McLean, 109 Cal. 437, 42 Pac. 
557; Cauhape v. Security Sav. Bank, 127 Cal. 197, 59 Pac. 589; Johnson v. Mina Rica 
G. M. Co., 128 Cal. 521, 61 Pac. 76; Ashton v. Heggerty 130 Cal. 516, 62 Pac. 934; 
Goldtree v. Spreckels, 135 Cal. 666, 67 Pac. 1091; McCarthy v. Gaston R. M. & M. Co., 
144 Cal. 542, 78 Pac. 7; Reiner v. Schroeder, 146 Cal. 411, 80 Pac. 517. 


§ 7607. Trial defined. A trial is the judicial examination of the issues 
between the parties, whether they are issues of law or of fact. [R. C. 1905, 
§ 7008; C. Civ. P. 1877, § 235; R. C. 1899, § 5419.] 

; oo when presumed to take place. Second Nat. Bank v. Bank, 8 N. D. 50, 76 N. W. 
Trial by jury means examination of issues of facts. State v. Hareldahl, 2 N. D. 521, 

53 N. W. 315, 16 L.R.A. 150. 

Hearing and determination of issue of law raised by demurrer is a “trial.” Walker v. 
Maronda, 15 N. D. 63, 106 N. W. 296. . 

Trial has n, so as to prevent intervention in mandamus proceedings, when general 
demurrer has been interposed and argued, even though decision has not been rendered 
thereon. State ex rel. Fargo v. Mitchell, 24 N. D. 196, 139 N. W. 572. 

Right to public trial and what are infringements upon it. 28 Am. St. Rep. 308. 

§ 7608. By whom triable. An issue of law must be tried by the court or 
by the judge. An issue of fact in an action for the recovery of money only 
or of specific real or personal property must be tried by a jury, unless a 
jury trial is waived as provided in section 7637, or a reference is ordered 
as provided in sections 7645 and 7646. Every other issue is triable by the 
court, which, however, may order the whole issue or any specific question 
of fact involved therein to be tried by a jury or by a referee as provided 
in sections 7645 and 7646. [R. C. 1905, § 7009; C. Civ. P. 1877, § 236; 1885, 


ch. 146, § 1; R. C. 1895, § 5420.] 
Trial of equity case by court; jury’s verdict or referee's findings advisory. Prondzinski 
v. Garbutt, 8 N. D. 191, 77 N. W. 1013; Peckham v. Van Bergen, 8 N. D. 595, 80 N. W. 
759 


Court not compelled to try issues of facts in common-law action. Meldrum v. Kenefick, 
15 S. D. 370, 89 N. W. 863. 

Plaintiff in action to recover money is not entitled to jury trial as matter of right. 
Avery Mfg. Co. v. Crumb, 14 N. D. 57, 103 N. W. 410. 

" ead of accused’s presence at trial of felony. State v. Pearse, 19 8. D. 75, 102 

. W. 222. 3 

Parties to action to obtain  arprgea of real property and determine adverse claims 
are entitled to jury trial. Burleigh v. Hecht, 22 8. D. 301, 117 N. W. 367. 

Judgment in action in claim and delivery must be supported by verdict of jury in 
absence of proper waiver. Lumley v. Miller, 23 8. D. 16, 119 N. W. 1014. 

Action begun as equitable action may, by subsequent ples be changed to one at 
law properly triable on demand to jury. Hart v. Wyndmere, 21 N. D. 383, 131 N. W. 271, 
Ann. Cas. 1913D, 169. . 

Mode of trial of’ issues of every kind which may arise in civil action is prescribed by 
al ag of procedure. Kenny v. McKenzie, 25 8. D. 485, 49 L.R.A.(N.8.) 782, 127 

- W. 597. 

Proceedings under Pol. Code, chapter 28 [N. D., §§ 5104, 5105], is special proceeding 
and not civil action. State ex rel. Kronschnabel v. Taylor, 30 S. D. 304, 138 N. W. 372. 

Construction of fire insurance policy containing word “additions” as question for 
court of jury. 33 L.R.A.(N.S.) 161. 

Right of Jury to pass upon question of negligence in use of a switch of a particular 
tyne of construction. 26 L.R.A.(N.S.) 600. 

Question for jury as to negligence in leaving horse unhitched in highway. 10 
L.R.A.(N.S.) 852. 

——as to contributory neg gence on defective highway. 13 L.R.A.(N.8.) 1261. 

——as to contributory negligence in action against municipality for defects and 
obstructions in streets. 21 L.R.A.(N.S.) 675. 

——as to breach of provision in insurance policy forbidding use of intoxicating liquor. 
15 L.R.A.(NS.) 212. 

——in case of attempt to reject or rescind policy not conforming to representations of 
insurers. 41 L.R.A.(N.8.) 1140. 

——as to implied malice in homicide. 38 L.R.A.(N.S.) 1095. 

——as to motive of person charged with extortion. 40 L.R.A.(N.8.) 805. 

——as to termination of passenger’s relation as such on reaching destination. 
2 L.R.A.(N.S.) 876. 

——as to time of alteration in written instrument. 39 L.R.A.(N.S.) 100. 

——as to condonation of servant’s breach of duty. 8 L.R.A.(N.S.) 1007. 

Question whether contract has been substantially performed as one for court or jury. 
24 L.R.A.(N.S.) 350. 
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Right of court to hold as a matter of ae atta child of tender years is incapable of 
ing valuable services. 41 L.R.A.(N.S.) 795, 
TO ovis ‘of court and jury on question whether one is an independent contractor. 
17 L.R.A.(N.S.) 382, —_ 

As to alae provision in Cal. Code Civ. Proc., $§ 591, 592, see Wilmington C. . R. 
Co. v. Dominguez, 50 Cal. 505; Warring v. Freear, 64 Cal. 54, 28 Pac. 115; McLaughlin % 
Del Re, 64 Cal. 472, 2 Pac. 244; Curnow v. Happy Valley B. G. & H. Co., 68 Cal. ie 
Pac. 149; Swasey v. Adair, 88 Cal. 179, 25 Pac. 1119; Newman v. Duane, 89 Cal. 597, 2 
Pac. 66; Santa Cruz R. P. Co. v. Bowie, 104 Cal. 286, 37 Pac. 934; Churchill v. Baumann, 
104 Cal. 369, 36 Pac. 93, 38 Pac. 43; Schultz vy. McLean, 109 Cal. 437, 42 Pac. 557; 
Cauhape v. Security Sav. Bank, 127 Cal. 197, 59 Pac. 589; Johnson v. Mina Rica G. M. 
Co., 128 Cal. 521, 61 Pac. 76; Ashton y. Heggerty, 130 Cal. 516, 62 Pac. 934; Goldtree v. 
Spreckels, 135 Cal. 666, 67 Pae. 1091; McCarthy v. Gaston R. M. & M. Co., 144 Cal. 542, 
78 Pac. 7; Reiner v. Schroeder, 146 Cal. 411, 80 Pac. 517. 


§ 7609. Issues of fact, how tried. All issues of fact triable by a jury or 
by the court must be tried before a single judge. Issues of fact must be tried 


and subject to the same rules and provisions as in cases of other appeals 
from actual determinations and final decisions of any regular or special 
terms of the district courts of this state. [R. C. 1905, § 7010; C. Civ. P. 1877, 
§ 237; 1885, ch. 147,§1;R. 06. 1899, § 5421.] 


: a Bel try mandamus Proceeding outside of county. Territory v. Shearer, 2 D. 332, 


Reasonablenesg of time allowed assenger to alight as question for jury. 4 
L.R.A.(N.S.) 140, Peesenge g q jury 


Reasonable time to retain statement of account as uestions for court or jury. 29 
L.R.A.(N.S.) 341, 1 ad 


Reasonablenegs of period fixed in contract for Presentation of claim against carrier for 
damages to shipment of live-stock ag & ques 


Provs fi on Pte for jury. 7 L.R.A.(N.S.) 1041. ; 
Fovince of jury on question o nger an ity justifyi illing i lf-defense. 
3 LRA. (N.S. Sas. q ge necessity justifying killing in self-defe 


was served, and the clerk shall thereupon enter ¢ 


according to the date of the issue. The Party upon whom notice of trial is 
served may also file the note of issue and 


cause the action to be placed on the 
calendar without further notice on his part. There need be but one notice 
on must then remain on the calendar 
€ notice of trial — whether given by 
y ae ci issue to trial. The aa 
: . in the following order nless, for the 

aoe of parties or the dispatch of business, the ee shall otherwise 


1. Issues of fact to be tried by a ju 
2. Issues of fact to be tried by fhe cet 


3. pes mike [R. C. 1905, § 7011; 1899, ch. 114; R. C. 1899, § 5422.) 
of an i : ; ; 
v Glshinger, 18 S. D. 5, 91 Wives, “Mending complaint not needed’ 1. Cove Co 
ranti i ese 
13 6. D. 380, 83 Mu require service of second notice of trial. Connor vy. Corson, 
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Note of issue must state whether it is one of law or fact. Oswald v. Moran, 9 N. D. 
170, 82 N. W. 741. 

Defects in form of note of issue will not affect cause correctly entered on calendar. 
Moody v. Lambert, 18 S. D. 572, 100 N. W. 717. 

Notice of retrial unnecessary, where action has been remanded for trial. Re Olson’s 
Estate, 17 8S. D. 1,.94 N. W. 421. 

First and last days in computing notices for trial. 49 L.R.A. 221. 

As to similar provision in Cal. Code Civ. Proc., § 594, see McGuire v. Drew, 83 Cal. 225, 
23 Pac. 312; Clune v. Quitzow, 125 Cal. 213, 57 Pac. 886; Rodley v. Lyons, 129 Cal. 631, 
62 Pac. 313; Granger v. Sherriff, 133 Cal. 416, 65 Pac. 873; Johnston v. Callahan, 146 
Cal. 212, 79 Pac. 870. 

§ 7611. Either party proceeds. Separate trials. Either party, when the 
case is reached upon the calendar and in the absence of the adverse party, 
unless the court for good cause otherwise directs, may proceed with his case, 
and take a dismissal of the complaint, or a verdict or judgment as the case 
may require. A separate trial between a plaintiff and any of the several 
defendants may be allowed by the court, whenever in its opinion justice will be 
promoted. [R. C. 1905, § 7012: C. Civ. P. 1877, § 239; R. C. 1899, § 5423.] 

; ae separate trials is within discretion of court. Noyes v. Belding, 5 S. D. 603, 

9 N. W. 1069. 

Appeal from justice court cannot be dismissed without notice. Myers v. Mitchell, 
1S. D. 249, 46 N. W. 245; Keehl v. Schaller, 1 S. D. 290, 46 N. W. 934. 

Court may dismiss appeal for default in appearance in absence of sufficient excuse 
for such default. Saunders v. Harris, 24 N. D. 236, 139 N. W. 325. 

As to similar provision in Cal. Code Civ. Proc., § 594, see McGuire v. Drew, 83 Cal. 
225, 23 Pac. 312; Clune v. Quitzow, 125 Cal. 213, 57 Pac. 886; Rodley v. Lyons, 129 
Cal. 681, 62 Pac. 313; Granger v. Sherriff, 133 Cal. 416, 65 Pac. 873; Johnston v. 
Callahan, 146 Cal. 212, 79 Pac. 870. 

§ 7612. Who to furnish papers. When the issue shall be brought to trial 
by the plaintiff, he shall furnish the court with a copy of the summons and 
pleadings with the offer of the defendant, if any shall have been made. When 
the issue shall be brought to trial by the defendant, and the plaintiff shall 
neglect or refuse to furnish the court with a copy of the summons and 
pleadings and the offer of the defendant, the same may be furnished by the 
defendant. [R. C. 1905, § 7013; C. Civ. P. 1877, § 240; R. C. 1899, § 5424.] 


ARTICLE 3.— FORMATION OF THE TRIAL JURY. 


§ 7613. Jury ballots. At the opening of the court the clerk must prepare 
separate ballots containing the names of the persons returned as jurors, 
which must be folded as nearly alike as possible and so that the names cannot 
be seen, and must deposit them in the trial jury box. ([R. C. 1905, § 7014; 
C. Civ. P. 1877, § 241; R. C. 1899, § 5425.] 

§ 7614. Clerk to draw jury. When the action is called for trial by jury, 
the clerk must draw from the trial jury box of the court the ballots contain- 
ing the names of the jurors summoned, until the jury is completed or the bal- 
ok exhausted. [R. C. 1905, § 7015; C. Civ. P. 1877, § 242; R. C. 1899, 
_ § 7615. Challenges classed, by whom. Either party may challenge the 
jurors, but when there are several parties on either side, they must join in 
a challenge before it can be made. The challenges are to individual jurors, 
and are either peremptory or for cause. Each party is entitled to three 
peremptory challenges. If no peremptory challenges are take until the panel 
is full, they must be taken by the parties alternately commencing with the 
plaintiff. [R. C. 1905, § 7016; C. Civ. P. 1877, § 243; R. C. 1899, § 5427.] 


Pa ahh challenge; when to be exercised. Territory v. O’Hare, 1 N. D. 30, 44 

Challenge to array of jurors lies in civil cases as well as in a criminal, although no 
provision is made therefor in Code of Civil Procedure. Jones v. Woodwarth, 24 S. D. 
583, 124 N. W. 844, Ann. Cas. 1912A, 1134. 

As to similar provision in Cal. Code Civ. Proc., § 601, see Silcox v. Lang, 78 Cal. 118, 
20 Pac. 297; Vance v. Richardson, 110 Cal. 414, 42 Pac. 909; Muller v. Srale, 138 Cal 
163, 71 Pac. 81. 
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§ 7616. Challenges for cause, grounds of. Challenges for cause may bo 
ken on one or more of the following grounds: a 
ai "A want of any of the qualifications prescribed by the political code to 
der a person competent as a juror. 
a} Gonssivainity me affinity within the fourth degree to either party. . 
3. Standing in the relation of guardian and ward, master and cue te 
employer and clerk or principal and agent to elther party, or being : m ah 
of the family of either party, or being a enseie in business with either party, 
or surety on any bond or obligation for either party. 
4. Having served as a juror or been a witness on a previous trial between 
the same parties for the same cause of action. ; : 
5. Interest on the part of the juror in the event of the action, or ee 
main question involved in the action, except his interest as a member or ci 
of a municipal corporation. 


founded upon knowledge of its material facts or some of them. 


or bias to or against either party. ; 
8. That he does not understand the English language as used in the courts. 
[R. C. 1905, § 7017; C. Civ. P. 1877, § 244- RK. C. 1899, § 5428.] 


Juror’s qualification challenged for cause is question of fact for trial court. Haugen 
v. Ry. Co., 3 8. D. 394, 83 N. W. 769, 


3 e 
Overruling challenge while party has perempto challenge remaining. Herbert v. 
Ry. Co., 3 D. 38, 13 N. W. 340; N P, Ry. Co. v. Herbert, 116 U. S. 642, 29 L.ed. 755, 
6 8. Ct. R, 590. 


Personal knowledge of facts to be proved as affecting competency. 63 L.R.A. 807. 
2. Relationship of j i 


. Competen as juror of employe or relative of employe, of party or person inter- 
ested 2. 


an action. 40 L.R.A.(N.S.) 98 
Relationship to private corporation or association rofit which will disqualify a 


for 
juror in a civil action in which it is interested. 40 LR.A(NS,) 978, 


4. Competency of jurors who have served in same or similar case. 68 L.R.A. 871. 
5. Membersh Pp in 


& religious society or denomination as disqualification to serve 
as juror in & Case involving its Tights, 265 L.R.A.(N.S.) 992, 


a ven them, Rogers v. Gladiator Gold Min, & Mill. Co., 21 8. D. 412, 113 N. W. 86. 


Bias or prejudice or interest which disqualifies. 9 Am, St. Re x 744. 85 
A 8. A ered of juror to read and write English, whether a ground for challenge. 
m. Kep. 728, 


§ 7617. Trial of same. Challenges for cause must be tried by the court. 
The juror challenged and any other person may be examined as a witness 


on the trial of the challenge. [R. C. 1905, § 7018; C. Ciy. P. 1877, § 245; RB. C. 
1899, § 5429,] 


Examination of jurors upon voir dire. 23 Am. Dec, 128, ‘ 
Right of counsel to examine juror upon voir dire to determine whether to exercise 
right of peremptory challenge. ‘109 Am. St. Rep. 563 


§ 7618. Oath to jurors. As soon a the jury is completed the following 
oath must be administered to the jurors: 


Y Swear, that you will well and truly 

RW isidtannaiens » the plaintiff, and ............ 
, and a true verdict Tender according to the evidence. So 

help you God,” 

any person is conscientiously 8crupulous of 


allowed to make affirmation, substituting for the words, ‘‘ so help you God,”’ 
at the end of the oath the following: 


d Ities of : ” TRC 1905 This you do affirm under the et 
and penalties 0 perjury,’’ -C. » § 7019; C. Civ, P. 1877, § 246; R. C. 
1899, § 5430.} a $ iv § 

ARTICLE 4,— 


Or THE Connvot or THE TRIAL. 
§ 7619. Order of tri 


; ; When the jury has been Sworn, the trial must pro- 
i = the following order, unless the judge for special reasons otherwise 
1rects; 
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1. The plaintiff after stating the issue and his case must produce the evi- 
dence on his part. 

2. The defendant may then open his defense and offer evidence in support 
thereof. 

3. The parties may then respectively offer rebutting evidence only, unless 
the court for good reasons in furtherance of justice permits them to offer 
evidence upon their original case. ; 

4. When the evidence is concluded, unless the case is submitted to the jury 
on either side or both sides without argument, the plaintiff must commence 
and may conclude the argument. 

5. If several defendants having separate defenses appear by different coun- 
sel, the court must determine their relative order in the evidence and argu- 
ment. 

6. The court may then charge the jury. [R. C. 1905, § 7020; C. Civ. P. 1877, 
§ 247; R. C. 1899, § 5431.) ; 

Opening and closing argument by wrong party may be error without prejudice. 
Laney v. Ingalls, 5 S. D. 183, 58 N. W. 572; Plymouth Co. Bank v. Gilman, 9 S. D. 
278, 68 N. W. 735, 62 Am. St. Rep. 868. 

Absence of judge during trial. 122 Am. St. Rep. 721. 

Temporary absence of judge, when fatal to trial. 41 L.R.A. 569. 

ey are to direct verdict or enter nonsuit on opening statement of counsel. 29 
LJR.A.(N.S.) 218. 

Limitations which may be imposed upon argument of counsel. 46 Am. St. Rep. 23. 

Misconduct of attorneys and its afte. 100 Am. St. Rep. 690. 

When improper contentions of counsel require new trial. 56 Am. Rep. 812; 58 Am 
Hep. 648; 9 Am. St. Rep. 559. 

‘ arr by counsel in argument as to resemblance as evidence of relationship. 52 

- 505. 

Use of books on inexact sciences in argument. 40 L.R.A. 570. 

Argument of counsel as part of record on writ of error to state court from United 
States supreme court. 63 L.R.A. 333. 

Reference in argument of counsel to result of former trial of the same case. 38 
L.R.A.(N.S.) 1131. 

As to similar provision in Cal. Code Civ. Proc., § 607, see In Matter of Dalrymple, 
67 Cal. 444, 7 Pac. 906; In Matter of Latour, 140 Cal. 414, 73 Pac. 1070, 74 Pac. 441. 


§ 7620. Charge wholly written. Giving and refusing. The court in charg- 
ing a jury shall only instruct as to the law of the case; and no court shall 
instruct the jury in any civil case, unless such instructions are first reduced 
to writing. Either party may request instructions to the jury. Each in- 
struction so requested must be written on a separate sheet and may be 
given or refused by the court, and the court shall write on the margin of 
such requested instruction given by him the word, ‘‘ given,’’ and on the 
margin of those which he does not give he shall write the word, ‘‘ refused,’’ 
and all instructions asked for by the counsel shall be given or refused by 
the court without modification or change, unless modified or changed by 
consent of counsel asking the same. The court may in its discretion submit 
the written instructions, which'it proposes to give to the jury, to counsel in 
the case for examination, and require such counsel after a reasonable ex- 
amination thereof to designate such parts thereof as he may deem objection- 
able, and such counsel must thereupon designate such parts of such instruc- 
tions as he may deem improper, and thereafter only such parts so desig- 
nated shall be excepted to by the counsel so designating the same. [R. C. 


1905, § 7021; C. Civ. P. 1877, § 248; 1893, ch. 84, § 1; R. C. 1895, § 5432.] 

Instructions must be given as requested or refused. Galloway v. McLean, 2 D. 372, 
9 N. W. 98; Peart v. Ry. Co., 8 8. D. 431, 66 N. W. 814; Peart v. Ry. Co., 8 S. D. 634, 
67 N. W. 837; Sutton v. Ry. Co., 14 8. D. 111, 84 N. W. 396. 

Oral instruction is not error unless objected to at time. Boss v. Ry. Co., 2 N. D. 128, 
49 N. W. 655, 33 Am. St. Rep. 756n; Stamm v. Coates, 4 D. 69, 22 N. W. 593. 

Omission to instruct upon point, without request, not error. Frye v. Ferguson, 6 
S. D. 392, 61 N. W. 161. 

Duty of court to charge on every material point. Moline Plough Co. v. Gilbert, 3 
O. 239, 15 N. W. 1. 

As to necessity of instruction for jury to be in writing. Carr v. Minneapolis, St. 
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126 
P. & S. Ste. M. R. Co., 16 N. D. 217, 112 N. W. 972; Forzen v. Hurd, 20 N. D. 42, 
N. W. 224. 


i 22 N. W. 647. 
i ti on facts. State y. Madison, 23 8. D. 584, 1 
Court igi aot bouia iG uive long series of requested instructions in the order requested 


, 23 
when matters are covered b instructions formulated by court. Fawcett v. Ryder 
N. D. 20, 135 N. W. 800, 3 N.C. C. A. 153. 


Designation by counsel of certain portions of proposed instructions submitted to 


them is not equivalent to taking of exceptions and is insufficient. Paulsen v. Modern 
Woodmen, 21 N. D. 235, 130 N. W. 231. 


Wh roper subjects of instructions to jury. 72 Am. Dec, 538. 586! 
What doomed ts be javaaion by the court of the province of jury. 14 Am. St. Rep. 3 
D 


oes an instruction that a witness is presumed to speak the truth invade the 
province of the jury. 14 L.R.A.(N.S.) 947, 


Instructions to jury to disregard evidence of witnesses who are competent to testify. 
86 Am. Dec. 328. 


Instructions in actions against township for defects in highway. 13 L.R.A.(N.S.) 
1275, 


» given or refused, must be filed with the clerk, provided 
that with the consent of both parties entered in the minutes, the court may 


Jury orally, in which cage such oral instructions shall be taken 


scripts, and when oral instructions are given th 
in their retirement unless it is af j 


court before giving them asks for exceptions 
to be noted, in which case al] Proceedings connected with the taking of ex- 
ceptions shall be in the absence of the Jury and a reasonably sufficient time 


Exceptions to charge may be tak 
Ry. Co., 4.8. D. 505, 57 N. W. 4 ‘ 
udge may extend time for filing exceptions to charge either before or after time has 
elapsed. Lindblom Vv. Soustelo, 10 N. D. N. W. 357, 
Exceptions to charge taken afte 
D W. 13, ve 
Xception to charge not brou ht to attention of court at any time before rendition 
of judgment ig too late, Lunack : A W. 501. 


LRA(NS) Ake or new trial where j 
§ 7622. View by jury Pinion of the court it is proper for 


C. 1899, § 0434. ] 


+ : el injured per t . : 
injury suit. Discretionary. Bro st ks hi Mk cmt to examin 


View of jury. 42 LRA. 368, 


ation in personal 
- P. Ry. Co, 12 N. D. 61, 95 N. W. 
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Unauthorized experiment by jury at view. 34 L.R.A.(N.S.) 720. 

Power to order physical examination at trial. 14 L.R.A. 467. 

As to similar provision in Cal. Code Civ. Proc., § 610, see Wright v. Carpenter, 49 
Cal. 607; Wright v. Carpenter, 50 Cal. 556. 

§ 7623. Admonitions to jury. The jurors sworn to try a civil action may, 
in the discretion of the court, be kept in charge of proper officers during 
each recess of the court pending the trial; and whether the jurors are per- 
mitted to separate, or are kept in charge of an officer, they shall be admonished 
by the court that it is their duty not to converse with or suffer themselves 
to be addressed by any person on any subject of the trial, and that it is their 
duty not to form or express an opinion thereon until the case is finally sub- 
mitted to them. [R. C. 1905, § 7024; 1897, ch. 46; R. C. 1899, Reed, 

Separation of j may not be prejudicial. Kirby v. Telegraph Co., 4 8. D. 105, 55 
N. W. 759, 46 Am. St. Rep. 765, 30 L.R.A. 624. 

When must be kept together and the consequences of an unauthorized separation. 
43 Am. Dec. 75. 

Effect of separation of jury. 103 Am. St. Rep. 155. ; 

§ 7624. What papers jury may take. Upon retiring for deliberation the 
jury may take with them all papers which have been received as evidence in the 
cause except depositions or copies of such papers as ought not in the opinion 
of the court to be taken from the person having them in possession; and 
they may also take with them notes of the testimony or other proceedings 
on the trial taken by themselves or any of them, but none taken by any other 
person. [R. C. 1905, § 7025; C. Civ. P. 1877, § 252; R. C. 1899, § 5436.] 

Jury not allowed to take pleadings to the jury room. Harding v. Ins. Co., 10 8. D. 
64, 71 N. W. 755; Mount Terry Min. Co. v. White, 10 8. D. 620, 74 N. W. 1060. 

Right of jury on retirement to take family Bible or other religious book introduced 
as evidence. 41 L.R.A. 456. 

——to have reporter’s shorthand notes read to them. 21 L.R.A.(N.S.) 931. 

As to similar provision in Cal. Code Civ. Proc., § 618, see Cockrill v. Hall, 76 Cal. 
192, 18 Pac. 318; McLean vy. Crow, 88 Cal. 644, 26 Pac. 596; Powley v. Swensen, 146 
Cal. 471, 80 Pac. 722; Clark v. Phenix Ins, Co., 36 Cal. 168. 


§ 7625. Conduct of jury in retirement. When the case is finally submitted 
to the jury they may decide in court or retire for deliberation. If they retire, 
they must be kept together in some convenient place under charge of an 
officer, until they agree upon a verdict or are discharged by the court. Unless 
by order of the court, the officer having them under his charge must not 
suffer any communication to be made to them, or make any himself except to 
ask them if they have agreed upon a verdict; and he must not before their 
verdict is rendered communicate to any person the state of their deliberations 
or the verdict agreed upon. [R. C. 1905, § 7026; C. Civ. P. 1877, § 2538; R. C. 


1899, : 5437. | 
os ing or urging verdict. 16 L.R.A. 643; 103 Am. 8t. Rep. 589; 105 Am. St. Rep. 


Re ed oo and his right to use it in forming a verdict. 81 Am. Dec. 262; 
R.A. 489. 

§ 7626. Disagreement. Information as to law. After the jury have re- 
tired for deliberation, if there is a disagreement between them as to any part of 
the testimony or if they desire to be informed of any point of law arising 
in the case, they may require the officer to conduct them into court. Upon their 
being brought into court the information required must be given in the 
presence of or after notice to the parties or counsel. [R. C. 1905, § 7027; C. 
Civ. P. 1877, § 254; R. C. 1899, § 5438.] 

On right of jury to have minutes of testimony read to them. Auld v. Cathro, 20 
N. D. 461, 32 L.R.A.(N.S.) 71, 128 N. W. 1025, Ann. Cas. 1913A, 90. 
Coercion of disagreeing jury. 16 L.R.A. 643. 

§ 7627. Sick jurors discharged. If after the impaneling of a jury and 
before a verdict, a juror becomes sick so as to be unable to perform his duty, 
the court may order him to be discharged. In that case the trial may proceed 
with the other jurors, or another juror may be sworn and the trial begin 
anew; or the jury may be discharged and a new jury then or afterwards im- 
paneled. [R. C. 1905, § 7028; C. Civ. P. 1877, § 255; R. C. 1899, § 5439.) 
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7628. Verdict prevented. New trial. In all cases when the jury arc 
dtiaced or cravanted from giving a verdict by reason of cision = Ate 
cause during the progress of the trial or after the cause is submitte ve = 
the action may be again tried immediately or at a future time as . ie 01 
may direct. [R. 0. 1905, § 7029; C. Civ. P. 1877, § 256; R. C. 1899, , les 

§ 7629. Sealed verdict. Adjournment. While the jury are & ae ae 
court may adjourn from time to time in respect to other business ; ut A ; 
nevertheless open for every purpose connected with the cause submitted to 
the jury, until a verdict is rendered or the jury discharged. The court ae 
direct the jury to bring in a sealed verdict at the opening of the court a8 : 
of an agreement during a recess or adjournment for the day. A ae 
journment of the court for the term nibeharges the jury. [R.C. 1905, § 

j ; R. C. 1899, § 5441. 

e ee eran after me ae adjourned to following day. Cranmer v. 

Kohn, 11 8. D, 245, 76 N. W. 937; State v. McDonald, 16 8. D. 78, 91 N. W. 447. 

Adjournment while jury is out will not affect verdict in criminal case. State v. 

McDonald, 16 S. D. 78, 91 N. W. 447. ; 

Court continues in session although adjourning at conclusion of charge until jury’s 

return with verdict. State ex rel. Berge v. Patterson, 18 8. D. 251, 100 N. W. 162. 

§ 7630. How verdict received. When the jury have agreed upon fae 
verdict, they must be conducted into court, their names called by the clerk, 
and the verdict rendered by their foreman. The verdict must be in writing 
signed by the foreman, and must be read by the clerk to the jury and the 
inquiry made whether it is their verdict. If any Juror disagrees, they must 
be sent out again; but if no disagreement is expressed and neither party re- 
quires the jury to be polled, the verdict is complete and the jury discharged 
from the case. Either party may require the jury to be polled. which is 
done by the court or clerk asking each juror if it is his verdict. If any one 
answers in the negative, the jury must again be sent out. [R. C. 1905, § 7031; 
C. Civ. P. 1877, § 258; R. C. 1899, § 5442.] 


Verdict not received in absence of parties and their attorneys, unless presence waived. 
Peart v. Ry. Co. 5 S. D. 337, 58 N. W. 806. 


Receipt and reading of verdict by court in absence of clerk is mere irregularity. 
State ex rel. Berge v. Patterson, 18 S. D. 251, 100 N. W. 162. 

Unsigned verdict Properly rendered is valid, as statute is directory. Hart v. Wynd- 
mere, 21 N. D. 383, 131 N. W. 271, Ann. Cas. 1913D, 169. 

Receiving verdict on Sunday. 7 L.R.A. 327; 39 L.R.A.(N.S.) 844. 

Right of parties to poll jury. 30 Am. Rep. 497, ; 
4 re to similar provision in Cal. Code Civ. Proc., § 618, see Reynolds v. Harris, 8 

al. 617. 


§ 7631. Correcting verdict. When the verdict is announced if it is in- 
formal or insufficient in not covering the issue submitted, it may be corrected 
by the jury under the advice of the court, or the jury may be again sent out. 
[R. C. 1905, § 7032; C. Civ. P. 1877. & 259; R. C. 1899, § 5443. ] 

Omission of dollar sign or word “ dollars” from verdict. 35 L.R.A.(N.S.) 653. 
Right to amend sealed verdict after separation of jurors. 3 L.R.A.(N.S.) 1086. 
Power of court to amend verdict by adding interest. 25 L.R.A.( N.S.) 311. 
Amendment of verdict or judem 


: ent to cure defect for which motion in arrest of 
Judgment has been made. 67 L.R.A. 183. 


Effect of discharge of jury on right to correct verdict. 23 L.R.A. 732. 
Correction of Special verdict. 24 L.R.A.(N.S.) 72 


ARTICLE 5.— OF THE VERDICT. 


§ 7632. General and special verdict defined. The verdict of a jury is either 
general or special; 


1. A general verdict is that by which the 


jury find the facts only, leaving 


clusions of fact as established by 

nee and not the evidence to prove them; and these conclusions of 

fact must be so presented that nothing shall remain to the court but to dy aw 
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from them conclusions of law. ([R. C. 1905, § 7033; C. Civ. P. 1877, § 260; 
R. C. 1899, § 5444.] 

Special verdict; what to contain. Russell v. Meyer, 7 N. D. 335, 75 N. W. 262, 47 
L.R.A. 637; Bartow v. Ins. Co., 10 8. D. 132, 72 N. W. 86. 

Directing special verdict in discretion of court. Moline Plough Co. v. Gilbert, 3 D. 
239, 15 N. W. 1; McCormack v. Phillips, 4 D. 506, 34 N. W. 39; Langness v. Pettigrew, 
5 D. 45, 87 N. W. 758. 

Special verdict controls general verdict. Cronk v. Ry. Co., 3 8S. D. 98, 52 N. W. 420; 
Everett v. Buchanan, 2 D. 249, 6 N. W. 439. 

As to restrictions on functions of jury in reference to special verdicts. Morrison v. 
Lee, 18 N. D. 591, 102 N. W. 223. 

Notice of intention to move for new trial served immediately after court’s judgment 
entered upon jury’s special verdict a year thereafter is ineffectual. Nerger v. Com- 
mercial Mut. F, Assoc., 21 8. D. 537, 114 N. W. 689. 

Courts should so frame interrogatories of special verdict that verdict will present 
conclusions of fact established by evidence and not the evidence to prove them. Lathrop 
v. Fargo-Moorhead Street R. Co., 23 N. D. 246, 136 N. W. 88. 

As to similar provision in Cal. Code Civ. Proc., § 624, see Breeze v. Doyle, 19 Cal. 
101. 


§ 7633. When special verdict directed. How prepared. When either. The 
court in its discretion may, and when either party at or before the close of 
the testimony and before any argument to the jury is made or waived shall 
so request, shall direct the jury to find a special verdict. Such verdict 
shall be prepared by the court in the form of questions in writing, which 
shall be confined to matters involving the merits of the case and shall admit 
of direct answer and the jury shall make their answer thereto in writing. 
The court may also direct the jury, if they render a general verdict, to find 
in writing upon any particular questions of fact, to be stated as aforesaid. 
In every action for the recovery of money only, or of specific real property, 
the jury may in their discretion, when not otherwise directed by the court, 
render a general or a special verdict. The special verdict or finding must 
be filed with the clerk and entered upon the minutes. When the special 
findings of fact are inconsistent with the general verdict, the former controls 
the latter and the court must give judgment accordingly. [R. C. 1905, 
§ 7034; C. Civ. P. 1877, § 261; R. C. 1895, § 5445.] 

An act abolishing special verdicts in civil and criminal actions was vetoed in Laws 
1913, ch. 313, p. 474, for reasons there stated. 
Special verdicts in criminal actions, see sections 10882 et seq. 


Error to direct verdict when there is a substantial conflict of evidence. McRea v. 
Bank, 6 N. D. 353, 70 N. W. 813. 

Motion for instructions or for directed verdict, when proper. Kolka v. Jones, 6 
N. D. 461, 71 N. W. 558. 

When conclusive defense proved without objection on ground not set up in answer, 
and court amends answer on motion, duty of court to direct verdict. Machine Co. v. 
Larson, 6 N. D. 533, 72 N. W. 921. ; 

When both parties move for directed verdict with no question to be submitted to 
ry, court’s decision will not be disturbed if it have support in the testimony. First 

. E. Church v. Fadden, 8 N. D. 162, 77 N. W. 615. 

Instructions should conform to the character of verdict required. Not to be instructed 
as to effect of their answers nor authorized to answer in form of legal conclusions. 
Morrison v. Lee, 13 N. D. 591, 102 N. W. 223. 

Request to direct jury to find special verdict must be made before any argument to 
jury is made. Stockman v. Keim, 19 N. D. 317, 124 N. W. 64. 

Charge that special findings must be consistent with general verdict is proper. Acton 
v. Fargo & M. Street R. Co., 20 N. D. 484, 129 N. W. 225. 

If facts established by special finding are inconsistent with any state of facts which 
would justify general verdict, sear) acier in favor of latter is overcome and former 
must control. Zimmerman v. South Dakota C. R. Co., 28 S. D. 300, 133 N. W. 258. 

When special verdict is required, courts should not charge jury on general law of 
case further than is necessary to assist in answering each interrogatory propounded. 
Lathrop v. Fargo-Moorhead Street R. Co., 23 N. D. 246, 136 N. W. 88. 

What special verdict must contain. 24 L.R.A.(N.S.) 1. 

As to similar provision in Cal. Code Civ. Proc., § 625, see Olmstead v. Dauphiny, 
104 Cal. 635, 38 Pac. 505; Smith v. Rowe, 4 Cal. 6; McDermott v. Higby, 23 Cal. 489. 


§ 7634. Jury to find amount. Assessment when judgment. rendered on 
pleadings. When a verdict is found for the plaintiff in an action for the 
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recovery of money, or for the defendant when a counterclaim for the recov- 
ery of money is established exceeding the amount of the plaintiff’s claim 
as established, the jury must also find the amount of the recovery ; and they 
may also under the direction of the court assess the amount of the recovery 
when the court gives judgment on the pleadings for either party. [R. C. 1905, 
§ 7035; C. Civ. P. 1877, § 262; R. C. 1895, § 5446.] 


Failure of verdict to find amount due 3 amendment. English v. Goodman, 3 N. D. 129, 
' 64 N. W. 540. 


Necessity of verdict in action for money judgment to find amount of damages. Son- 
nesyn v. Akin, 14 N. D. 248, 104 N. W. 1026. : ; 

As to similar provision in Cal. Code Civ. Proc., § 626, see Hutchinson v. Superior 
Court, 61 Cal. 119; Redmond v. Weismann, 77 Cal. 423, 20 Pac. 544; Electric Imp. Co. 


v. San Jose & 8. C. R. Co., 3 Cal. Unrep. 618, 31 Pac. 455; Diggs v. Porteus, 5 Cal. 
Unrep. 753, 33 Pac. 447. 


§ 7635. Specific personal Property. Jury value and damages. In an action 


for the recovery of specific personal property the jury must find by their ver- 
dict the facts as the case may be as follows: 


] 


4. In case they find against the plaintiff and the property has been retained 
by the defendant, they must find that the defendant is entitled to such 


its full Value, at the time of the takin » and also assess the damages, if any 


mplaint or answer, in favor of the plaintiff or defendant ° 


as hereinbefore provided as to th i ; ntif? 
or defendant entitled € portion to which they find the plainti 


Whenever the jury are so inst 
portions of bets  wstructed, they must find the value of specific 


on of the taking and det ti .C. 
7905, § 7086; C. Civ. P. 1877, § 263, RO. dene 5447 Poet Property. [R 


ooo hg of property and damages. Nat. Ma 

. . W. » 46 L.R.A. 732; Coughran v. Su dback, 9 8S. D. 

aee i ne bil ; Holt v. Van Eps, 1 D. 198, 46 N. W. 689; Willis v. De Witt, 3 S. D. 

P The right to recover eropery independen 
.D 


t of right ¢ . Nichols- 
440, 87 NW ae © recover damages 1 
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tive where it is shown plaintiff purchased greater part of goods at auction sale, by him, 
before trial. Smith v. Willoughby, 24 N. D. 1, 138 N. W. 7. 

Damages for wrongful taking of property are “connected with the subject of the 
action” concerning form of verdict to be returned in claim and delivery proceedings. 
McCarty v. Kepreta, 24 N. D. 395, 48 L.R.A.(N.S.) 65, 1339 N. W. 992. 

As to similar provision in Cal. Code Civ. Proc., § 627, see Whetmore v. Rupe, 65 
Cal. 237, 3 Pac. 851; Ryan v. Fitzgerald, 87 Cal. 345, 25 Pac. 546; Claudius v. Aguirre, 
89 Cal. 501, 26 Pac. 1077; Caruthers v. Hensley, 90 Cal. 559, 27 Pac. 411; Brenot v. 
Robinson, 108 Cal. 143, 41 Pac. 37; Kellogg v. Burr, 126 Cal. 38, 58 Pac. 306; Clary 
v. Rolland, 24 Cal. 147; Wellman v. English, 38 Cal. 583. ; 

§ 7636. Verdict and entries. Upon receiving a verdict an entry must be 
made by the clerk in the minutes of the court, specifying the time of trial, 
the names of the jurors and witnesses and setting out the verdict at length; 
and when a special verdict is found, either the judgment rendered thereon 
or, if the case is reserved for argument or further consideration, the order 
thus reserving it. [R. C. 1905, § 7037; C. Civ. P. 1877, § 264; R. C. 1899, 
§ 5448, ] 

ARTICLE 6.— OF THE TRIAL BY THE COURT. 


§ 7637. How jury waived. Trial by jury may be waived by the several 
parties to an issue of fact in actions arising on contract, or for the recovery 
of specific real or personal property with or without damages, and with the 
assent of the court in other actions in the manner following: 

1. By failing to appear at the trial. 

2. By written consent in person or by attorney filed with the clerk. 

3. By oral consent in open court entered in the minutes. [R. C. 1905, 
§ 7038; C. Civ. P. 1877, § 265; R. C. 1899, § 5449.] 

Error for court to substitute itself for jury without consent or waiver of parties. 
Yankton Fire Ins. Co. v. Ry. Co., 7 8. D. 428, 64 N. W. 514. 


Petal att compelled to try issues of facts. Meldrum v. Kenefick, 15 S. D. 370, 89 


Error in refusal to direct a verdict waived by consent to withdrawal of jury. Erick- 
Beara an 4 81, 81 N. W. 86. , rty 
ight o y not waived by defendant in action to recover personal pro 
by moving for directed: verdict before presenting his case. Albien v. Smith, 19 e D. 

421, 103 N. W. 655. 
Parties to action to obtain ession of real property and determine adverse claims 
are entitled to jury trial. Burleigh v. Hecht, 22 8. D. 301, 117 N. W. 367. 
ae to sufficiency of waiver of trial by jury. Lumley v. Miller, 23 S. D. 16, 119 N. W. 
As to similar provision in Cal. Code Civ. Proc., § 631, see Sweeney v. Stanford, 60 
Cal. 362; Biggs v. Lloyd, 70 Cal. 447, 11 Pac. 8831; McGuire v. Drew, 83 Cal. 225, 23 
Pac. 312; Montgomery v. Sa 3 Cal. Unrep. 365, 25 Pac. 552; Farwell v. Murray, 
104 Cal. 464, 38 Pac. 199; Platt v. Havens, 119 Cal. 244, 51 Pac. 342; Zane v. Crowe, 
4 Cal. 112; Gillespie v. Benson, 18 Cal. 409; Lyons v. Lyons, 18 Cal. 447, 7 Mor. 
Min. Rep. 429. 


_§ 7638. Decision compulsory within thirty days. All motions or applica- 
tions in any action, special proceeding or other matter in the district court 
must be decided and such decision be reduced to writing and filed with 
the clerk within thirty days after the same shall have been submitted to the 
court for decision, unless prevented by the sickness of the judge whose duty 
it 18 to decide the same or by other unavoidable casualty, and upon the 
trial of any question or issue of fact by the court its decision thereon and 
conclusions of law upon such decision, and direction for entry of judgment 
In accordance with such conclusions must be given in writing and filed with 
the clerk within sixty days after the cause has been submitted for decision, 
unless such decision is prevented for the reason hereinbefore stated, and judg- 
ment shall be entered by the clerk in accordance with such direction upon 
the application of the party entitled thereto and the filing of such decision 
and conclusions of law. Each judge of the district court shall not less than 
five nor more than fifteen days before each quarterly installment of his salary 
becomes due file in the office of the auditor of the state a certificate under his 
hand Stating in effect that no motion, application or question or issue of fact 
submitted to him remains undecided contrary to the provisions of this section. 
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isi of the causes 
in case any such decision has been prevented by any caw 
eater in this section, such certificate shall state the facts constituting 


j istri i h judge shall have 
] to any judge of the district court until after suc 
filed suck serutests as herein provided. [R. C. 1905, § 7039; C. Civ. P. 1877, 
§ 266; 1887, ch. 25, § 1; 1893, ch. 89, § 1; B. C. 1899, § 0450. ] 


. Dz. 
As to making and filing findings of fact. Chaffee-Miller Land Co. v. Barber, 12 N 
478, 97 N. W. 850. 


: 52 
Failure to file decision before judgment. Cole v. Stock Association, 3 §. D. 272, 
N. W. 1086. 


a ‘thin +; , j t. Roblin v. 
Failure to file decision within time no ground for reversal of judgmen 
Palmer, 9 8. D. 36, 67 N. W. 9439; Edmonds v. Biley, 15 S. D. 470, 90 N. Lf he = 
Stipulation of facts a substitute for findings. Brown vy, Brown, 12 8. D. ’ 
N. W. 883. 


Duty of court ‘in preparation of findings. Gull River Lumb. Co. y, School Dist., 1 
N. D. 500, 48 N. W. 427. 


Statement of the ultimate facts responsive to the issue igs required. McKenna v. 
Whittaker, 9 S. D. 442, 69 N. W. 587. 


———. 


Judgment entered upon decision filed more than sixty days after submission is valid. 
Bruegger v, Cartier, 20 N. D. 72, 126 N. W. 491. 

Findings and decision by trial court must be in writing and filed with psa 
they become effectual as’a decision. Clark Implement Co. y. Wadden, 29 8. D. ’ 
136 N. W. 111. 


Verdict in cquity case does not relieve from necessity of 
clusions of law. 


imi i : iv. » § 632, McQuillan v. Donahue, 
49° Cal ayer, Provis a Beek ct Califone, oF Gal see 25 Pac, pri In re De Leon’s 
Estate, 4 Cal. Unrep. 388, 35 Pac. 309; Fox v. Hale & N. S. M. Co., 108 Cal. 478, 41 
Pac. 328; Lyons v. Marcher, 119 Cal. 382, 51 Pac. 559, 

§ 7639. Facts and conclusions separately stated. In 
the facts found and the conclusions must be Separately stated. Judgment 
upon the decision 


must be entered accordingly. [R. C. 1905, § 7040; C. Civ. P. 
1877, § 267; R. C. 1899, § 9451.) 


Provision that findings of fact and conclusions of law be stated separately is manda- 
a Garr Scott Co. vy. Spaulding, 2 N, D 


- 414, 51 N. W. 867. 
gs of fact and conclusion of law must 


omas y, Issenhuth, 18°S. D. 303, 100 N. w. ‘ ; 

Decision with findings prer uisite to entry of judgment by court without jury. Kier- 

Ww v. Young, 21 §. D. 180, 110 N W. 116, , 

As to findings of fact being deemed excepted to for review of sufficiency of evidence. 

ne Tree Ditch Co, y, Rapid City Electric & Gaslight Co., 16 8. D. 451, 98 N. W. 650. 

No reasons are Tequired of trial court in its conclusions from findings of fact. Mis 
pa R. Teleph. Co. y. Mitchell, 22 §. D. 191, 116 N. W. 67. 


la of pleadings is not contemplated by 
this statute. Smith Vv. Cleaver, 25 §. D. 351 ibe N. WW. 58° 


are necessary. State ex rel. Minehan 
Vv. thompson, 24 N. D. 273, 1389 N. Ww. 960. 

As to similar provision in Cal. Code Civ. Proe,, § 633, see Porter v. Hopkins, 63 
Cal. 53; Warring Vv. Freear, 64 Cal. 54, 28 p A ; 


; ac. 115; Wilson y. Wilson, 64 Cal. 92, 27 
res yr = Kimball y, Stormer, 65 Cal 116, 3 
° e 0 e : 


findings of fact and con- 
W. 343. 


» 33 - 60; B . klin, 98 Cal. 360, 33 
Pac. 211; San Joaquin L. & w ac roder v. Conklin 
Estate, 4 Cal. U; 


: 5, nv, West, 99 Cal. 345, 33 Pac. 928; In re De Leon’s 
nrep. 388, 35 Pac. 309; La 
Savings & L. Soc. v. B 


: . ; Spencer y. Duncan 107 Cal. 
423, 40 Pac. 549; In Matter of Levinson, 108 Cal. 450 3 } 


; 16; Lyons v. Marcher, ‘lig Cal. 382, 51 Pac. 559; 
Rusgell y, Armador, 2 Cal. 305; McEwen y, Johnson, 7 Cal. 258, Lyons v. Lyons, 18 
or oon 7 Mor. Min, Rep. 429; Breeze v- Doyle, 19 Ca]. 101; Sears v. Dixon, 33 


( 88 waived. Findings of fact may be waived by the 
Several parties to an issue of fact: 


1. By failing to appear at the trial. 
1800 


in Civil Actions, CODE CIVIL PROCEDURE = . §§ 7640-7643 


2. By consent in writing filed with the clerk. [R. C. 1905,-§-7041; C. Civ. P. 
1877, § 268; 1887, ch. 25, § 2; R. C. 1899, § 5452.) ee ae 

Waiver of findings. Cole v. Association, 8 8. D. 272, 50 N. W. 10883 N. -W. Elevator 

Co. v. Lee, 15 S. D. 114, 87 N. W. 581; Chandler v. Kennedy, 8 8. D. 56,-65 N..W. 439; 

Nichols-Shepard Co. v. Stangler, 7 N. D. 102, 72 N. W. 1089; Garr Scott Co. y. Spauld- 

ing, 2 N. D. 414, 51 N. W. 867. ae S 

s to similar provision in Cal. Code Civ. Proc., § 634, see Savings & Loan Soc,: vy. *. 

Thorne, 67 Cal. 53, 7 Pac. 36; Dougherty v. Friermuth, 68 Cal. 240, 9 Pac. 98; Eltzroth 


i ae 91 Cal. 584, 27 Pac. 932; Sullivan v. Hume, 4 Cal. Unrep. 161, 33 Pac. 1121; “ls ae 


Sam v. Gray, 104 Cal. 243, 38 Pac. 85. 


§ 7641. Preparation of findings by parties. At the time the cause is sub- 
mitted the judge may direct either or both parties to prepare findings of 
facts, unless they have been waived, and when so directed the party must 
within two days prepare and serve upon his adversary and submit to the 
Judge such findings, and may within two days thereafter briefly suggest in 
writing to the judge why he desires findings upon the points included within 
the findings prepared by himself, or why he objects to findings upon the 
points included within the findings prepared by his adversary. The judge 
may adopt, modify or reject the findings so submitted. If at the time of the 
submission of the cause the judge does not direct the preparation of findings, 
or those prepared are rejected, then he must himself prepare the findings. 
[R. C. 1905, § 7042; C. Civ. P. 1877, § 269; R. C. 1899, § 5453.] 


Order to enter judgment in the absence of findings or waiver thereof is without 
authority of law. Prondzinski v. Garbutt, 9 N. D. 239, 88 N. W. 23. 
_ § 7642, Making up judgment. On a judgment for the plaintiff upon an 
issue of law he may proceed in the manner prescribed by the first two sub- 
divisions of section 7600 upon the failure of the defendant to answer. If 
Judgment is for the defendant upon an issue of law and the taking of an 
account or proof of any fact is necessary to enable the court to complete the 
Judgment, a reference may be ordered as in that section provided. [R. C. 
1905, § 7043; C. Civ. P. 1877, § 270; R. C. 1899, § 5454.] 
As to similar provision in Cal. Code Civ. Proc., § 636, see Edwards v. Hellings, 103 
Cal. 204, 87 Pac. 218. 

§ 7643. Judgments, district and supreme courts to direct. In all cases 
where at the close of the testimony in the case tried, a motion is made by 
either party to the suit requesting the trial court to direct a verdict in favor 
of the party making such motion, which motion was denied, the trial court 
on motion made, that judgment be entered notwithstanding the verdict, or on 
motion for a new trial, shall order judgment to be entered in favor of the 
party who was entitled to have a verdict directed in his or its favor; and 
the supreme court of the state on appeal from an order granting or denying 
& motion for a new trial in the action in which such motion was made, or upon 
a review of such order or on appeal from the judgment, may order and 
direct judgment to be entered in favor of the party who was entitled to have 
such verdict directed in his or its favor, whenever it shall appear from the 
testimony that the party was entitled to have such motion granted. [R. C. 
1905, § 7044; 1901, ch. 63.] 

Party cannot be deprived of right to amend pleadings on new trial by summary judg- 
ment notwithstanding verdict. Welch v. Northern P. R. Co., 14 N. D. 19. 103 N. W. 396. 

Motion for directed verdict must be renewed at close of testimony to be reviewed. 
Landis Mach. Co. v. Konantz Saddlery Co., 17 N. D. 310, 116 N. W. 333. 

As to what must be shown to entitle party to judgment notwithstanding verdict. 
Meehan v. Great Northern R. Co., 13 N. D. 432, 101 N. W. 183. 

Judgment may be directed notwithstanding verdict. Richmire v. Andrews & GQ. 
Elevator Co., 11 N. D. 453, 92 N. W. 819. 

Judgment notwithstanding verdict cannot be ordered unless motion for directed 
verdict has been made. Johns v. Ruff, 12 N. D. 74, 95 N. W. 440; West v. Northern 
P. R. Co., 13 N. D. 221, 100 N. W. 254. 

Motion for new trial is not waived by failure to make it in connection with motion 
for judgment notwithstanding verdict. Nelson v. Grondahl, 12 N. D. 130, 96 N. W. 299. 

Party must be entitled to judgment notwithstanding verdict as matter of law to have 
motion therefor granted. tna Indemnity Co. v. Schroeder, 12 N. D. 110, 95 N. W. 436. 

Supreme court is authorized to direct judgment non obstante veredicto notwithstand- 
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eo oF e : Co., 93 
ing prior ent of ‘Jydgzment in trial court. Schumacher v. Great Northern R. 
N. D. 231, 36N Ww 85. 


i om- 
Affidayitd. of “prejudice directed to judge of district court, and not filed before c 


ford 
mencement.of term at which case is to be tried, are of no effect. Stockwell v. Crawfo : 
21 N. D. 261, 130 N. W. 295. 


§.7644 When another judge peat be ee ar ie eae 
ikbar. % to a civil action pending in an a 
Sab ens nt joined and before the Opening of any term at whie 


istri j ion i he court shall 
judge of the district court in which the action is pending, t 

Paani further in the action, but shall forthwith request, sleg ss oe 
procure the judge of some other judicial district of the state : sree ‘s 
Said trial in the county of the judicial subdivision in which the senate 
pending. The actual] expenses of such judge while in attendance eae of 
trial of the cause for which the change was had and the extra a ea 
the court and jury, incurred by reason of said change, shall be ae hed aR 
person asking for the change, in advance, or a bond to be ee being 
f the district court given therefor, the amount of said a ae 

iding j } Provided, that not more than one such chang 


shall be granted on the application of either party. [R. C. 1905, § 7045; 
1899, ch, o1; R. GC. 1899, § 0454a,] 


. 432; y’ Rodway, 18. D. 575, 47 N. W. 1061. 

Disqualified judge compelled by mandamus to call another judge. Gunn v. Lauder, 
10 N. D. 389, 87 N. W. 999, 

Affidavit of prejudice; disqualification of judge to appoint receiver. Orcutt v. Conrad, 
10 N. D. 431, 87 N W. 982, 


. C. 
parties to the reference. [R. 
» § 7046; C. Civ. Pp. 1877, § 271; 1889, ch. 112, § 1; R. C. 1895, § ere 
Reference by consent of parties. Heald v. Yumisko, 7 N. Dp. 422, 75 N. W. 807; 
Illstad y, Anderson, 2 N. D. 167, 49 N 59. 


ton, 11 N. D. 212,91 N. W 46 
Compulso reference cannot be ordered 


pursuant to N. D, Rey. C., § . unert, 17 N. D. 120, 115 
Necessity of Proof that trial wil] necessitate examination of lon 9 
Compulsory reference. Dreveskracht vy. First State Bank, 16 N. D. 555, 113 N. W. 1032. 
etermination of amount of i i 
tion books does not requi 


As to taxing Teferee’s, wit her’s feeg and other costs in the dis- 
barment Proceedings, Re Egan, 292 8S. D 563, 119 N W. 42 


e Civ. Proc., § 638, see Smith vy, Pollock, 2 Cal. 92; 
Plant v. Fleming, 20 Cal. 93, Hastings v. Cunningham, 35 Cal. 549. 
out consent, When the 
the reference the court ma 


Own motion direct a refer 

en the trial of 
long account on either side, in Which case the referee may be directed to 
hear and decide the whole j i 


parties do not consent to 
Y upon the application of either party or of its 
ence in the fo] Owing cases: 


2. W necessary for the information of the 
court before Judgment or for carrying a Judgment or order into effect ; OF, 
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3. When a question of fact other than upon the pleadings shall arise upon 
motion or otherwise in any stage of the action; or, _ 

4, In any other civil action or proceeding where a jury has been waived, 
or where the action or proceeding is triable to the court or judge, when a 
note of issue has been filed and notice of trial served, or where one of the 
parties is in default in appearance or answer, on motion duly noticed made 
by either party, or in open court without notice when the action or proceed- 
ing is on the peremptory call calendar, when in the discretion of the court 
it is deemed necessary to expedite the administration of justice. Provided 
that a referee appointed under this subdivision shall be a person versed in 
the law when the reference shall be a general reference of all the issues; and 
provided further that in cases referred under this subdivision the fees of 
the referee and stenographer shall be paid by the county wherein the action 
is triable, on order of the court. [1911], ch. 82; R. C. 1905, § 7047; C. Civ. P. 
1877, § 272; 1889, ch. 112, § 2; R. C. 1899, § 5456.] ; 

ction against county for breach of contract to share penalties recovered for listing 
pre omitted from taxation is not referable. Pierson v. Minnehaha County, 28 

. D. 534, 38 L.R.A.(N.S.) 261, 134 N. W. 212. ee 

The determination of amount of assessment of damages which merely requires inspec- 
tion of by-laws and books of association, does not require examination of a long account. 
Kelly v. Oksall, 17 8. D. 185, 97 N. W. 11. : 

It must affirmatively appear from pleadings that examination of a long account is 
necessary. Ewart et al. v. Koss, 17 S. D. 220, 95 N. W. 915. 

Power to submit causes to referees. 79 Am. Dec. 207. 

Compulsory reference as denial of constitutional right to jury trial. 25 L.R.A. 68; 
18 L.R.A.(N.S.) 146; 39 L.R.A.(N.S.) 46. 

As to similar Provision in Cal. Code Civ. Proc., § 639, see Jones v. Gardner, 57 Cal. 
641; Sharon v. Sharon, 79 Cal. 633, 22 Pac. 26, 131; Hendy Machine Works v. Pacific 
Cable coe, 99 Mg 421, 33 Pac. 1084; Williams v. Benton, 24 Cal. 424; Hastings v. 

am, 35 Cal. 549. 


§ 7647. To whom reference ordered. A reference may be ordered to any 
person or persons not exceeding three agreed upon by the parties. If the 
parties do not agree, the court or judge must appoint one or more referees 
not exceeding three, who reside in the county or subdivision in which the 
action or proceeding is triable and against whom there is no legal objection. 
[R. C. 1905, § 7048; C. Civ. P. 1877, § 273; R. C. 1899, § 5457.] 


Jurisdiction of circuit court unaffected by removal of referee from state after trial 
and before report. Van Blatz Brewing Co. v. Dalrymple, 18 8. D. 97, 99 N. W. 851. 


§ 7648. Objections to referee. Grounds of. Either party may object to 
the appointment of any person as referee for the same cause for which 
challenges for cause may be taken to a petit juror in the trial of a civil action. 
[R. C. 1905, § 7049; C. Civ. P. 1877, § 274; R. C. 1899, § 5458.) 

§ 7649. Heard by court. The objections taken to the appointment of any 
person as referee must be heard and disposed of by the court or judge thereof. 
Affidavits may be read and witnesses examined as to such objections. [R. C. 
1905, § 7050; C. Civ. P. 1877, § 275; R. C. 1899, § 5459.] 


ule applicable to findings by court applies to findings by referee. Wood v. Saginaw 
Gold Min. & Mill. Co., 20 S. D. 161, 105 N. W. 101. eet 


§ 7650. How trial conducted. The trial by referee shall be conducted in 
the same manner as a trial by the court. Upon such trial the referee shall 
have the same power to grant adjournments and allow amendments to any 
pleading as the court would have and upon the same terms and with like 
effect. He shall also have the same power to preserve order and punish all 
violations thereof upon such trial and compel the attendance of witnesses 
before him and to punish them as for contempt for nonattendance or refusal 
to be sworn or testify as is possessed by the court. He shall give to the 
parties or their attorneys at least eight days’ notice of the time and place 
of trial. He must state the facts found and conclusions of law separately 
and report his findings together with all of the evidence taken by him and 
all exceptions taken on the hearing to the district court and the district 
court may review such report and on motion enter judgment thereon, or 


1803 


§§ 7650-7653 CODE CIYIL PROCEDURE. [rial and Judgment 


set aside, alter or modify the same and enter judgment upon the same so 
altered or modified, ree require the referee to amend his report when 
necessary. The judgment so entered by the district court may be appealed 
from to the supreme court in like manner as from Judgments in other cases, 
[R. C. 1905, § 1051; C. Civ. P. 1877, § 276; 1889, ch. 112, § 3; R. C. 1895, 
§ 5460.] 


Report of referee only advisory to court in equity case. Prondzinski v. Garbutt, 8 
N. D. 191, 77 N. W. 1012, 


Waiver of defects in report by filing exceptions. Hulst y. Association, 9 8. D. 144, 
68 N. W. 200. 


Report should state all rulings made, rae acing taken, and all material evidence, 
Sutterfield v. Magowan, 12 S. D. 139, 80 N. 180. 


Effect of failure of referee to file report within proper time. 384 L.R.A.(N.S.) 581, ; 
§ 7651. Oath of referees. The referees before proceeding to hear any testi- 
mony must be sworn well and truly to hear and determine the facts referred 


§ 7652. Exception defined. An exception is an objection upon a matter 
of law to a decision made either before or after judgment by a court or 
Judge in an action or proceeding. The exception must be taken at the time 
the decision ig made except ag provided in section [7054]. [R. C. 1905, 
§ 7053; 1887, ch. 21,§1;R.¢. 1899, § 5462.] 


tion 7054, to which Teference is made at the end of this section, was id sing 
repealed in Laws 1913, ch. 131, § 17, and section 7653 in the present compilation is 


For objections to introduction of evidence on ground of insufficiency of complaint, see 
note to section 7442 under title demurrer ore tenu 


8. 
Presumed to have been taken at the time the ruling was made. Hall v. Harris, 3 
8. D. 331, 50 N. W. 98. 


Exception to giving or refusing instruction taken any time before entry of judgment. 
das rive b. Co. v. Pennington, 2 D. 467, 11 N. W. 497; Uhe vy. Ry. Co., 4 8. D. 505, 
- W. 484, 


No exceptions to findings of fact can be taken or are necessary. State ex rel. 
Minehan v. Thompson, 24 N. D. 273, 139 N, W. 960. 


Time for object on to service on Nonresident. 50 L.R.A. 585. 
—— of objecting to omission of revenue stamp from instrument. 48 L.R.A. 318. 


L.R.A aoe een On objecting to jurors who have served in same or similar case. 68 


As to similar Provision in Cal. Code Civ. Proc., § 646, see Caulfield y. Doe, 45 Cal. 
221; Estate of Page, 57 Cal. 238; Sharp v. Hoffman, 79 Cal, 404, 21 Pac. 846; Raymond 
v. Glover, 122 Ca i 


- 471, 55 Pac. 398; Quivey vy. Gambert, 32 Cal. 304; Wetherbee v. 
Carroll, 33 Cal. 549; In Matter of Bowen, 34 Cal. 682, 


8 Yo similar provision in N. Y. Code Civ. P oc., § 992 Ww; . Heine, 137 
App. Div. 526, 121 N. Y. Supp. v. Fepan fee Wilmarth v. Heine, 


f] 


677; Mooney v, F »4N. Y, - 21; Mead v. 
Smith, 28 Hun, 639; Knowles v. Lichten = DDI Se: ; Su; , ig 
§ 7653. What deemed excepted to. In all tri 


t to a pleading; an order 
er refusing a continuance, 
er such orders be formally 
y and entered on the minutes of the 

: : and all remarks of the court 
made during the trial and al] orders or decisions made in the absence of a 
a8 to questions of law and the suffi- 
tion for a new trial or upon 


in Civil Actions. CODE CIVIL PROCEDURE. «Ss 7653-7654 


appeal, as fully as if exception thereto had been expressly taken. [1913, 
ch. 131, § 1; R. C. 1905, § 7054; 1877, ch. 21, § 2; R. C. 1895, § 5463.] 

The last section of Laws 1913, ch. 131, from which chapter the foregoing section is 
taken, reads as follows: “§ 18. The provisions of this act [chapter] are not taken or 
borrowed from the statutes of any other state, and in so far as they may be the same 
or similar to any other statutes, they are not to be deemed as taken with any con- 
struction that may have been placed thereon by the courts of any other state, and it 
shall be the duty of the courts of this state to construe them as original enactments 
under the ordinary rules of construction.” . 

See also the last paragraph of section 7022. 

Exception must be taken except as provided in this section. Hall v. Harris, 2 8. D. 
331, 50 N. W. 98; Benedict v. Johnson, 4 S. D. 387, 57 N. W. 66; Cranmer v. Kohn, 
11 S. D. 245, 76 N. W. 937; Smith v. Commercial Bank, 7 8. D. 465, 64 N. W. 529; 
Long v. Collins, 15 S. D. 259, 88 N. W. 571. 

Sufficiency of evidence is reviewable upon appeal from order coins new trial on 
that ground although no exception was taken to direction of verdict. Dah] v. Stakke, 
12 N. D, 325, 96 N. W. 353. 

Exception need not be taken to findi of fact for review of sufficiency of evidence. 
Lone Tree Ditch Co. v. Rapid City Electric & Gaslight Co., 16 8. D. 451, 93 N. W. 650; 
Kelly v. Wheeler, 22 8. D. 611, 119 N. W. 994. 

Findings and judgment are deemed to have been excepted to eo as to support appeal. 
State ex rel. Koontz v. Brown, 25 S. D. 74, 125 N. W. 294. 

As to similar provision in Cal. Code Civ. Proc., § 647, see Nash v. Harris, 57 Cal. 
242; Lamet v. Miller, 2 Cal. Unrep. 679, 11 Pac. 744; Witkowski v. Hern, 82 Cal. 604, 
23 Pac. 132; McGuire v. Drew, 83 Cal. 225, 23 Pac. 312; Flashner v. Waldron, 86 Cal. 
211, 24 Pac. 1063; Ganceart v. Henry, 98 Cal. 281, 33 Pac. 92; Giddings v. 76 L. & W. 
Co., 109 Cal. 116, 41 Pac. 788; Hawley v. Kocher, 123 Cal. 77, 55 Pac. 696; Schaake v. 
Eagle A. C. Co., 135 Cal. 472, 63 Pac. 1025, 67 Pac. 759; Rahmel v. Lehndorff, 142. 
Cal. 681, 65 L.R.A. 88, 100 Am. St. Rep. 154, 76 Pac. 659, 16 Am. Neg. Rep. 7; Story v. 
Nidiffer, 146 Cal. 549, 80 Pac. 632; In Matter of Bowen, 34 Cal. 682. 

[§ 7653a. Exceptions settled at time or after. A statement containing 
exceptions to any ruling may be presented to the judge for settlement at the 
time the ruling is made, or the exception may be entered on the judge’s 
minutes and afterwards settled. Such statement must be conformable to the 
truth or be at the time corrected until it is so, and signed by the judge 
and filed with the clerk.) [R. C. 1905, § 7056; C. Civ. P. 1877, § 280; R. C. 
1895, § 5465.] 

The foregoing was R. C. 1905, § 7056, expreasly repealed by Laws 1913, ch. 131, § 17, 
but retained here because the note (here reprinted) to the repealed section may still 
have some value. 

Duty of judge to strike out redundant and useless matter. Dewey v. Fieler, 10 8. D. 
623, 74 N. W. 1052. 

Not duty of judge to require stenographer to read notes; requirement of transcript. 
wae v. Campbell, 11 S. D. 433, 78 N. W. 353; Kaeppler v. Pollock, 8 N. D. 59, 76 

. W. 987. 

Engrossed bill should be hd Ha without interlineations or erasures. Dyea Electric 
Light Co. v. Easton, 15 S. D. 572, 90 N. W. 859. 


7 or duty of judge to engross bill. Edwards Lumb. Co. v. Baker, 3 N. D. 170, 54 
- W. 1026. : 

Power to settle after appeal. Coulter v. Ry. Co., 5 N. D. 568, 67 N. W. 1046. 

As to necessity of compliance with statute. Farrar v. Yankton Land & Invest. Co., 
23 S. D. 525, 122 N. W. 585. 

As to similar provision in Cal. Code Civ. Proc., § 649, see Tregambo v. Comanche 
M. & M. Co., 57 Cal. 501; Flagg v. Puterbaugh, 98 Cal. 134, 32 Pac. 863; Smith v. 
Jordan, 122 Cal. 68, 54 Pac. 368; Estate of Carpenter, 127 Cal. 582, 60 Pac. 162; 
Estate of Scott, 128 Cal. 578, 61 Pac. 98; More v. Del Valle, 28 Cal. 170; Central Pac. 
R. Co. v. Pearson, 35 Cal. 247. 


§ 7654. Exceptions on trial by referee. Service of findings and conclusions. 
All acts of and proceedings by a referee shall be deemed expected (excepted) 
to in the same manner and under the same conditions as though such pro- 
ceedings had been before a district or county court, and in all trials before 
a referee in which such referee shall make findings of fact and conclusions 
of law, the prevailing party shall serve upon the other a copy of such findings 
and conclusions, after the same shall have been filed with the clerk of court, 
with a notice of the time of such filing, and either party may except to any 
such findings of fact or conclusions of law, by filing a written statement of 
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ithi er the service of such 
tions with the clerk within twenty days after 
ae ee oes: and all such exceptions shall be incorporated in the state 


d to. [1913, 
t of the court in that regard shall be deemed excepte 
oh, 131, § 3; R. C. 1905, § 7057 ; R. C. 1895, § 5466. ] 


ision j i Morris, 23 
As to similar provision in Cal. Code Civ. Proc., § 645, see Connor v. 
Cel. 447; Harris : San Francisco 8, R. Co., 41 Cal. 393; Faulkner vy. Hendy, 103 Cal. 


§ 7655. Preparation and settlement of statement of the case. To prepare 
the record in a case for presentation to the trial court on motion for a new 


trial or judgment non obstante, or to the Supreme court on appeal, the 
moving party shall proceed ag follows: 


» he will ask the judge for a certificate identifying the exhibits and 
epositions in the case. 


the adverse party questions the correctness of the transcript, he shall, 
five days before the date set for the certification 


such further time as the court may allow, furnish 
transcript, & notice of the particulars in which h 


» ch. 131, g 9 and is deemed to be @ substitute 
-C, § 705 tions bei 
17, Laws 1913, A 1 wise two sctions be 


, ing ex ressly repealed by section 
e ’ above ted. 2 e 
of that chapter which is quoted it ate ee ceatiae ao rersting to the construction 


trued and applied in the followin cases: 
cases tried by court. Nichola, Shepard Co. y. 


ted. Thuet y, Strong, 7 
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Statement of case filed before motion for new trial; waiver. Plano Co. v. Jones, 8 
N. D. 315, 79 N. W. 338. : 

Statement of case failing to contain specifications must be disregarded. Mooney v. 
Donovan, 9 N. D. 93, 51 N. W. 50. 

Twenty days begins to run at expiration of statutory time for service of amendments. 
McDonald v. Beatty, 9 N. D. 293, 83 N. W. 224. 
ser eee mene of case in action tried to jury. N. P. Ry. Co. v. Lake, 10 N. D. 541, 88 

. W. 461, 

Filing bill of exceptions with clerk; duty of clerk to present to judge. Pollock v. 
Aikens, 4 S. D. 374, 57 N. W. 1. , 

Extension of time for settlement of bill; discretion of court. McGillicuddy v. Morris, 
78. D. 592, 65 N. W. 14. 

Amendment of bill. Spencer v. Forcht, 14 8. D. 145, 84 N. W. 765. 

Bill must be settled within statutory limit or such other time as may be allowed by 
court. St. Croix Lumb. Co. v. Pennington, 2 D. 467, 11 N. W. 497; Gold Street v. 
Newton, 2 D. 149, 3 N. W. 329. 

As to when statement of case will be stricken out because not served within time. 
Blessett v. Turcotte, 20 N. D. 151, 127 N. W. 505. 

‘o extension of time is necessary for settlement of statement of case if same is 
regularly done within thirty days after notice of entry of judgment. Tuttle v. Pollock, 
19 N. D. 308, 123 N. W. 399. ; 

Parties are not entitled to extension of time for settlement of bill of exceptions in 
absence of accident, inadvertence, mistake or excusable neglect. McPherson v. Julius, 
17 S. D. 98, 95 N. W. 428. 

Literal transcript of testimony does not constitute statement of case. Smith v. 
Kunert, 17 N. D. 120, 115 N. W. 76. 

One who expressly consents to redundant bill cannot insist, as matter of right, that 
it shall be stricken out. Whaley v. Vidal, 26 S. D. 300, 128 N. W. 331. 

Irregularity in statement of case on appeal may be ignored where correct transcript 
of evidence is submitted. Blessett v. Turcotte, 20 N. D. 151, 187 N. W. 505. 

When exception taken in fact record will be liberally construed in furtherance of 
justice. Hall y. Harris, 2 S. D. 331, 50 N. W. 98. 

As to similar provision in Cal. Code Civ. Proc, § 650, see Caldwell v. Parks, 47 
Cal. 640; Sacramento County v. Central Pac. R. Co., 61 Cal. 250; Shadburne v. Daly, 
76 Cal. 355, 18 Pac. 403; Mellor v. Crouch, 76 Cal. 594, 18 Pac. 685; Herrlich v. 
McDonald, 80 Cal. 472, 22 Pac. 299; Somers v. Somers, 81 Cal. 608, 22 Pac. 967; 
Jue Fook Sam v. Lord, 83 Cal. 159, 23 Pac. 225; Landers v. Lawler, 84 Cal. 547, 24 
Pac. 307; Hagman v. Williams, 88 Cal. 146, 25 Pac. 1111; Kelleher v. Creciat, 89 Qal. 
38, 26 Pac. 619; Redington v. Cornwell, 90 Cal. 49, 27 Pac. 40; Leach v. Pierce, 93 
Cal. 614, 29 Pac. 235; Klauber v. San Diego St. C. Co., 98 Cal. 105, 82 Pac. 876; 
Flagg v. Puterbaugh, 98 Cal. 134, 32 Pac. 863; Jaffe v. Lilienthal, 101 Cal. 175, 35 
Pac. 636; Hicks v. Masten, 101 Cal. 651, 36 Pac. 130; Wolff v. Wolff, 102 Cal. 433, 
36 Pac. 767; Estate of Clary, 112 Cal. 292, 44 Pac. 569; Horton v. Jack, 115 Cal. 29, 
46 Pac. 920; Jackson v. Puget Sound L. Co., 115 Cal. 632, 47 Pac. 603; Houghton 
v. Superior Court, 128 Cal. 352, 60 Pac. 972; Cameron v. Arcata M. R. R. Co., 129 
Cal. 379, 61 Pac. 955; Lee Doon v. Tesh, 131 Cal. 406, 63 Pac. 764; Miller & Lux 
v. Enterprise C. & L. Co., 142 Cal. 208, 100 Am. St. Rep. 115, 75 Pac. 770; Galbraith 
v. Lowe, 142 Cal. 295, 75 Pac. 831; Gay v. Torrance, 148 Cal. 14, 76 Pac. 717; Moultrie 
v. Tarpio, 147 Cal. 376, 81 Pac. 1112. 

§ 7656. Specification of errors of law and insufficiency of evidence. A 
party desiring to make a motion for new trial or to appeal from a judg- 
ment or other determination of a district court or county court with increased 
jurisdiction, shall serve with the notice of motion or notice of appeal, a 
concise statement of the errors of law he complains of, and if he claims 
the evidence is insufficient to support the verdict or that the evidence is 
of that character that the verdict should be set aside as a matter of discre- 


tion, he shall so specify. 

A specification of insufficiency of the evidence to sustain the verdict or 
decision of the court shall point out wherein the evidence is insufficient and 
it shall be proper to include in such specification, specifications of facts con- 
clusively established, together with the fact claimed not to be established, 
in such manner as to intelligently show wherein, on the whole case, the 
verdict or decision is not supported by the evidence. [1913, ch. 131, § 4; 


R. C. 1905, § 7058; 1887, ch. 21, § 4; R. C. 1895, § 5467.1 
The substance of this section appeared in R. C. 1905, § 7058, which was expressly 


ealed by Laws 1913, ch. 181, § 17. 
or construction of section 7656 see a section quoted in note to section 7653. 
R. C. 1905, § 7058, has been construed and applied in the following cases: 
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Specifications necessary where party desires review of entire case in supreme court 

Blessett v. Turcotte, 20 W. D. 151, 127 N. W. 505. toe Sevice. Sade 
As to necessity of specifying errors of law in statement of case 7 N. D. 339. 116 

Son v. Ellerson, 15 N. D. 533, 108 N. W. 241; Bertelson v. Ehr, 17 N. D. ’ 

. W. 335, 
pier of law not a pearing in judgment roll must be specified ou oy settled in 
statement of cage. McLaughlin v. 4nompson, 19 N. D. 34, 120 N. W. } . Chandlery: 

Bill of exception should ecify alleged errors relied on for Neher 99 N. W. os. 
Kennedy, 8 8. D. 56, 65 N. W. 439; Schouweiler v. McCaull, 18 8. D. aN be dicceoaca 

Settled statement of case without proper specifications of errors ic us rep rg 
by supreme court. State vy. seca ist. oe, ae ae 616, 120 N. W. : 
Patrick & Co. vy. Nurnberg, 21 N. D. 377, 181 N. W. ? : ' 

Exception cannot and need not be taken to finding of fact. State ex rel. Minchan v 
Thompson, 24 N. D. 273, 139 N. W. 960. 

As ‘i necessity of settled statement of case containing specifications “! cca 
of evidence, Dowagiac Mfg. Co. v. Hellekson, 13 N. D. 257, 100 N. ae ee W. 200; 
v. Fargo, 12 N. D. 219, 96 N. W. ee aeky v. Burger, 15 N. D. 345, 1 - W. 
Flora v. Mathni » 19 N. D. 4, 121 N. W. 63. 

Particular in Sehish evidence is insufficient should be specified. done v. Rugg, t 
N. D. 230, 46 N. W. 446; Holcomb y. Keliher, 3 S. D. 497, 54 N. W. 535; We ane gv. 
Brown County, 14 S. D. 357, 85 N. W. 602; Henry v. Dean, 6 D. 78, 50 N. W. ae a 

To entitle party to review of evidence there must be bill of exceptions or s Caen 
of case roperly authenticated, although evidence ig mainly pCa vapor 
Rubber Shoe Co. v. Lead. Terry Mercantile Co., 25 8. D. 124, 125 N. W. 637. ee 

Specification of particulars wherein evidence is insufficient is sc errs a0 
from order denying motion for new trial. Updegraff vy, Tucker, 24 N. D. ’ 

N. W. 366. 


under such regulations as that court may prescribe and the statement when 
proven must be certified by a justice thereof as correct and filed with the 
clerk of the court in which the action was tried, and when so filed it has the 
same force and effect as if settled by the judge who tried the cause. ([R. C. 
1905. § 7060; C. Ciy. P. 1877, § 283: R. C. 1895, § 5469 


Settlement of bill by supreme court. Taylor y. Miller, 10 N. D. 361, 87 N. W. 597; 
Plano Mfg. Co. v, Person, 11 §. D. 539, 79° N. w 


d may a Ply to supreme court where trial 
{rage refuses to act. Northwestern Paty Huron Co. v. Zickrick, 22 8, D, 253, 117 
- W. 685, 


Supreme court wil] settle statement of case when trial judge refuses to do 60. 
Tuttle vy, Pollock, 19 N. D. 308, 123 N. W. 399, 


upreme court will not settle bill of exceptions where tria] judge, by order refusing 
to settle bill states that a pellant’s attorneys neglected to have bill of exceptions 
settled within time fixed by ae. Minard y. 


Gardner, 24 S. D. 404, 123 N. W. 855. 
emedy for erroneous action by trial ; i i 


by petition to Supreme court under thig section. State 

v. Rash, 27 §. D. 185, 130 N. W. 91, Ann. Cas. 1913D, 656. : 
As to similar Erovision in Cal. Code Ciy. Proc., § 652, see Gallardo vy. Atlantic & 
al. 510; Hearst Vv. Dennison, 72 Cal. 227, 13 Pac. 628; Landers v. 
Landers, 82 Cal. 480, 23 Pac. 126; Franke] Vv. Deidesheimer, 83 Cal. 44, 23 Pac. 136; 
yde v. Boyle, 36 Cal. 352, 24 ; ; Vance y. Superior Court, 87 Cal. 390, 25 
Pac. 500; Hyde v. Bo le, 89 Cal. 590, 26 Pac. 1092; In Matter of Gates, 90 Cal. 257, 


judge . Ins. 
oy 88. D. 412,°53 NW geo nige to settle exceptions, ’ Severson v. In 
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Bin of exceptions cannot be settled different judge without application to court 
for direction.” Northwestern Port atl Co. v. Zickrick, 22 8. D. 89, 115 N. W. 525. 

Right of judge to settle bill of exceptions after expiration of term of office. North- 
western Port Huron Co. v. Zickrick, 22 8. D. 353, 117 N. W. 685. 

As to similar provision in Cal. Code Civ. Proc., § 653, see Cummings v. Conlan, 66 
Cal. 402, 5 Pac. 796, 903; Leach v. Aitken, 91 Cal. 484, 28 Pac. 777; Estate of 
Depeaux, 118 Cal. 522, 50 Pac. 682. 


ARTIOLE 9.— Or NEw TRIALS. 


§ 7659. New trial defined. A new trial is a re-examination of an issue of 
fact in the same court, after a trial and decision by a jury or court or by 
referees. [R. C. 1905, § 7062; C. Civ. P. 1877, § 285; R. C. 1899, § 5471.] 

As to what is meant by new trial in section giving state right to appeal in certain 
cases. State v. Finstad, 16 S. D. 422, 93 N. W. 640. 

As to similar provision in Cal. Code Civ. Proc., § 656, see Martin v. Matfield, 49 
Cal. 42; Benjamin v. Stewart, 61 Cal. 605; Boston T. Co. v. McKenzie, 67 Cal. 485, 
8 Pac. 22; Estate of Doyle, 73 Cal. 564, 15 Pac. 125; Fabretti v. Superior Court, 77 
Cal, 305, 19 Pac. 481; San Diego L. & T. Co. v. Neale, 78 Cal. 63, 3 L.R.A. 83, 20 Pac. 
372; Sharon v. Sharon, 79 Cal. 633, 22 Pac. 26, 181; Estate of Bauquier, 88 Cal. 302, 
36 Pac. 178, 532; Brison v. Brison, 90 Cal. 828, 27 Pac. 186; Gregory v. Gregory, 102 
Cal. 50, 36 Pac. 364; Bode v. Lee, 102 Cal. 583, 36 Pac. 936; ries Pia Foley. 120 Cal. 
33, 65 Am. St. Rep. 147, 52 Pac. 122; Doyle v. Republic L. Ins. Co., 125 Cal. 15, 57 
Pac. 667; Jones v. Chalfant, 128 Cal. 334, 60 Pac. 852; Morse v. Wilson, 138 Cal. 
588, 71 Pac. 801; Kaiser v. Dalto, 140 Cal. 167, 78 Pac. 828; Swift v. Occidental 
M. & P. Co., 141 Cal. 161, 74 Pac. 700. ; a 

§ 7660. Causes for new trial. The former verdict or other decision may be 
vacated and a new trial granted on the application of the party aggrieved 
for any of the following causes materially affecting the substantial rights of 
such party: 

1. Irregularity in the proceedings of the court, jury or adverse party, or 
any order of the court or abuse of discretion by which either party was pre- 
vented from having a fair trial. : 

2. Misconduct of the jury; and whenever any one or more of the jurors 
have been induced to assent to any general or special verdict or to a finding 
on any question submitted to them by the court by a resort to the determina- 
tion of chance, such misconduct may be proved by the affidavit of any one of 
the jurors. 

3. Accident or surprise, which ordinary prudence could not have guarded 
against. ae 

4. Newly discovered evidence material to the party making the application, 
which he could not with reasonable diligence have discovered and produced 
at the trial. 

5. Excessive damages appearing to have been given under the influence of 
passion or prejudice. = 

6. Insufficiency of the evidence to justify the verdict or other decision, or 
that it is against law. 

7. Error in law occurring at the trial and excepted to by the party making 
the application. [R.C. 1905, § 7063; C. Civ. P. 1877, § 286; R. C. 1899, § 5472.] 

New trial not ted if there is legal evidence to sustain verdict. Weiss v. Evans, 
13 S. D. 185, 82 N. W. 388. 

Sickness of witness known to defendant during trial as ground for new trial. Joseph- 
son v. Sigfusson, 13 N. D. 312, 100 N. W. 703. 7 

Disqualification of juror as ground for new trial. 18 L.R.A. 473. 

Objecting to jurors who have served in same or similar case by motion for new trial. 
68 L.R.A. 885. 

Review by appellate court of ruling of trial court on motion to grant a new trial 
- action for bodily injuries on ground of inadequacy of damages awarded. 28 

.R.A.(N.S.) 130. 

May a judgment inst two or more tort feasors be set aside as to some and allowed 
to stand as to the ers, 27 L.R.A.(NS.) 209. : 

Right to set aside verdict or grant a new trial because of demeanor of witnesses. 41 
LRAANS.) 855. 

Inconsistent testimony in another suit as ground for reversal or new trial. 42 
L.R.A.(N.S.) 692. 
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Refusal to allow cross-examination SINS) us matters covered by examination in 
i f Ww trial. 25 L.R.A.(N‘S. 3. we a 7 
goo a Ge ee testimony because contrary to scientific principles. 
L.R.A.(N.S.) 357; 15 L.R.A(NS.) 701; 28 L.R.A.(N.S.) ape (i Wi as sk Rea a0, 
Misconduct of attorneys in argument as a ground for new trial. . 
100 Am. St. Rep. 689. 


. . 21 
“yes to reversal or new trial] where jury disregard erroneous instructions 
WR.A.(NS.) 852. ; A. 8. 
Bee . suilee provision in Cal. Code Ciy. Proc., § 657, see acca ota és 
Co., 54 Cal. 198; Benjamin v. Stewart, 61 Cal. 605; Dewey vi ra rer gr ey 259, 3. 
Cal. 343; Whittenbrock v. Bellmer, 62 Cal. 558; Sawyer v. argen a 74 Cal. 269, 
Pac. 872; Heath vy. Scott, 65 Cal. 548, 4 Pac. 557; Domin ez v. Bele 90 Cal. 323 
15 Pac. 773; McGuire vy. Drew, 83 Cal. 225, 23 Pac. 312; Brison Ni . int 105 Cal. 
27 Pac. 186; Harper v. Haldreth, 99 Cal. 265, 33 Pac. 1103; Blythe . nf Fin dley, 132 
254, 36 Pac. 522; Woods vy. Jensen, 130 Cal. 200, 62 Pac, 473 : sas tine Poesy tg 
Cal. 301, 64 Pac. 472, Kepfler v. Kepfler, 134 Cal. 205, 66 Pac. PR ele 
Weidler, 139 Cal. 588, 73 Pac. 415; Swett v. Gray, 141 Cal. 63, 74 is re a 110. 
cisco L. & C. Co. vy, State, 141 Cal. 354, 74 Pac. 1047; Tormey v. wre : Pritigter, 
1. Irregularity in proceedin includes misconduct of attorney. L age fe . 
8S. D. 199, 52 N. W. 873; Morris y. Hubbard, 14 8. D. 525, 86 N. W. ia evidence: ib 
To exclude after trial, without notice, note sued open and admitted in 
irregular. Moddie y. Breiland, 9 8. D. 506, 70 N. W. 637 


; : ° hn, 
Permitting jury to take improper papers to jury room, irregular. Cranmer v. Ko 
11 8. D. 245, 76 N. W. 937. 


. 621, 82 
2. Verdict obtained by chance will be set aside. Long v. Collins, 12 8. D. 62 
W. 95. 


; : wang ° ‘ Murphy, 1S. D. 
Affidavits of jurors not admissible to impeach verdict. Murphy v . ia 
816, 47 N. W. 149, 9 L.R.A. 820; Gaines v. White, 2 8. D. 41, 50 N. ee te 
Loan Co., 2 8. D. 285, 49 N. W. 1054; Ewing v. Lunn, 22 8. D. 95, 115 NS.) 733. 
Treating jurors as ground title for new trial or Teversal. 19 L.R.A.(NS. 
eversal or new trial for coercion of disagreeing jury. 16 L.R.A. 643. 7 LRA.(NS.) 
because of communication by judge with jury not in open court. 1 " 
609. 


. t 
Admissibility of affidavit of juror to show misconduct outside the jury room and no 
in hearing in verdict. 31 L.R.A.(N.S.) 930, 


; e 
3. Amendment to complaint during trial did not give defendant right to continuance 


are 





° e 2 $ 
y discovered evidence must be such as party applying es an Ly cere 95 
ili Vv. eva r °9 e e , 
. W. 822; se River Bank v. Gilmore, 3 N. D. 188, 54 N. W. 1032; Gaines v. 
White, 1 8. D 


District courts have power to entertain motions for new trials upon ground is 
discovered evidence. State ex rel. Berndt vy, Templeton, 21 N. D. 470, 130 N. W. ea iey 
ranting new trial on newly discovered evidence within discretion of court. g 
v. Daly, 1S, D. 257, 46 N. W. 247, Gece 

Decision of trial court upon application for new trial for newly discovered ev 


Will not be reversed in absence of manifest abuse thereof. Alderson v. Larson, 28 S. D, 
369, 133 N, W. 809. 


That newly discovered evidence is cumulative is no objection. Wilson v. Seaman, 13 
8. D. 103, 87 N. W. 577. trial 

On necessity of newly discovered evidence being material to be ground for new : 
Libby v. Barry, 15 N. D. 286, 107 N. W. 972 

Sufficiency of newly discovered evi 
21 S. D. 357, 112 N. w. 960. ot 

Additional certified copy and photographic reproduction of original document is pe: 
sufficient newly discovered evidence for new trial. Re McClellan, 20 S. D. 498, 

. W. 681. 

Bill of review because of newly qj 
eprellate court. 4 L.R.A.(N.S.) 865: 

umulative evidence ag ground for ne 


5. New trial granted where y e and result of passion and prejudice. 
Murray vy, Leonard, 11 §. D. 22, 75 N. W. 279 


Unless court can clearly see th 


dence to warrant new trial. Breeden v. Martens, 


€ an excessive verdict by requiring or permitting a5 
reduction where true measure of damages not ascertainable by mere computation. 
L.R.A.(N.S.) 1064, 
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New trial granted by appellate court on account of excessive damages. 26 L.R.A. 391. 

Inadequacy of damages as a ground for setting aside a verdict. 47 L.R.A. 33. 

7. Errors in law are such as occurred during progress of trial. McKenzie v. Water 
Co., 6 N. D. 361, 71 N. W. 608. 

Particular errors complained of must be specified. Tootle v. Petrie, 8 8. D. 19, 65 
N. W. 43; Franz, Falk Brewing Co. v. Mielenz, 5 D. 136, 37 N. W. 728. 

Erroneous instruction which was not excepted to cannot be relied on in motion for 
new trial. Traxinger v. Minneapolis, St. P. & S. Ste. M. R. Co., 23 8. D. 90, 120 N. W. 
770. 

Questions of fact not considered under assignment as to errors of law. Ness v. Jones, 
10 N. D. 587, 88 N. W. 706. 
= Admission of irrelevant or immaterial evidence as a ground for new trial. 66 Am. 

ec. 717. 

[§ 7661. How application made. When the application is made for a cause 
mentioned in the first, second, third and fourth subdivisions of the preceding 
section, it must be made upon affidavit; for any other cause it may be made 
at the option of the moving party either upon a statement of the case or upon 
the minutes of the court. On such hearing reference may be had in all cases 
to the pleadings and orders of the court on file; and when the motion is made 
on the minutes, reference may also be had to any depositions, documentary 
evidence and stenographic report of the testimony or other papers used upon 
the trial.] [R. C. 1905, § 7064; C. Civ. P. 1877, § 287; 1881, ch. 33, § 2; B.C. 
1895, edb 
is is R. O., § 7064, expressly repealed by Laws 1913, ch. 131, § 17, but retained here 
in brackets on account of its reference to “the preceding section” 7063, which has not 
been repealed, and on account of the citations in the note to the repealed section. 

Application on ground of improper language in addressing jury must be made on 
affidavits. Morris v. Hubbard, 14 8. D. 525, 86 N. W. 25. 

Setting aside verdict by court on its own motion must be done promptly. Clement v. 
Barnes, 6 S. D. 483, 61 N. W. 1126. 

Application must be made in accordance with statute. Parrott v. Hot Springs, 9 8. D. 
202, 68 N. W. 329; Williams v. Ry. Co., 11 S. D. 463, 78 N. W. 949. 

Motion for new trial is not waived failure to make it in connection with motion 
for judgment notwithstanding verdict. Nelson v. Grondahl, 12 N. D. 130, 96 N. W. 299. 

Necessity of application for new trial for cause stated in Rev. Codes 1899, § 5472, 
subd. 1, be made upon affidavit. King v. Hanson, 13 N. D. 85, 99 N. W. 1085. 

As to similar provision in Cal. Code Civ. Proc., § 658, see Estate of Corwin, 61 Cal. 
160; Santa Cruz R. P. Co. v. Bowie, 104 Cal. 286, 37 Pac. 934; Gay v. Torrance, 145 
Cal. 144, 78 Pac. 540. 


§ 7662. Notice of intention to move for new trial unnecessary. It shall not 
be necessary in any case for a person intending to make a motion for a new 
trial to serve a notice of intention to make such motion. [1913, ch. 181, § 5.] 

As to “notice of intention,” see section 7663 and the note thereto. 
For a provision affecting the construction of section 7662, see the section quoted in 
note to section 7653. 

[§ 7663. Notice. Contents. When heard. The party intending to move 
for a new trial must within twenty days after the verdict of the jury, if the 
action was tried by jury, or after notice of the decision of the court, if the 
action was tried without a jury, serve upon the adverse party a notice of his 
intention designating the statutory grounds upon which the motion will be 
made and whether the same will be made upon affidavits, or the minutes of 
the court, or a statement of the case: 

1. If the motion is to be made upon affidavits the moving party must within 
thirty days after serving the notice, or such further time as the court in which 
the action is pending may allow, serve a copy of such affidavits upon the 
adverse party, who shall have ten days to serve counter affidavits, a copy of 
which must be served upon the moving party. Motions for new trial on the 
ground of newly discovered evidence may be made at any time before the 
close of the term next succeeding that at which the trial was had. 

2. If the motion is to be made upon a statement of the case and no state- 
ment has already been settled as hereinbefore provided the moving party 
shall have the same time after service of the notice of intention to move for 
a new trial to prepare and obtain a settlement of a statement of the case as is 
provided in section 7058. [See sections 7655, 7656 herein. ] 
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the evidence is alleged to be insufficient ; and, if the ground of the sasacr ‘ 
error in law occurring at the trial and excepted to by the moving . Ler 

notice of intention must specify the particular errors upon which t ae 
will rely. If the notice does not contain the specifications herein sta si 
the motion is made on the minutes of the court, the motion must be denied. 


i i i tion 
settled a statement of the case to be used on appeal as is provided in sec 
7058. [See sections 7655, 7656 herein.] [R. C. 1905, § 7065; C. Civ. P. 1877, 
§ 288 ; 1887, ch. 21, § 6; RK. C. 1895, § 5474, ] ] 


but retained 
*» § 7065, expressly repealed by Laws 1913, ch. 181, § 17, 
here with its a on acsouit of the many authorities cited in the latter 


' .W. 
Applicable to practice in justice court. Halorsen y. Myren, 23 8. D, 263, 121 N 
782. 


23 
As to notice of compliance with statute. Farrar v. Yankton Land & Invest. Co., 
8. D. 525, 122 N. W. 585. 


for new trial 

Ad ees to statement of case as Proposed by p mo 

by failing an ee Juckett v. Fargo Mercantile » 18 8. D. 847, 100 

N. W. 742, Pisce: 
Notice of intention to move for new trial prerequisite to motion. MacGregor v. 

17 S. D. 51, 95 N. W. 281; Traxinger y. Minneapolis, 8t, P. & 8. Ste. M. R. Co., 23 8. D 

90, 120 N. W. 770 


Sufficiency of notice of intention to move for new trial and motion therefor. Wolf 
v. Sneve, 23 §, D. 260, 121 N. W. 781 


ot good practice to include notice of intention to move for new trial and motion 
in one paper. Anderson v, Bank, 5 N. D. 80, 64 N. W. 114. 


Notice of intention to move for new trial should state method intended to be pursued. 
Thompson v. Chicago, M. & St. P. R. Co., 26 S. D. 296, 128 N. w. 809. ine of 

It must be assumed in absence of any statement of grounds designated in Ber as 
intention, that denial of new trial was proper. Westphal v. Nelaon, 25 S. D. 100, 
N. W. 640. 


i statuto ounds therefor. 

0 N w. ase Moddie - reiland, 9 8S. D. 

» 15 S. D. 46, 87 N. W, 140; Baumer v. French, 

» 16 §. D, 329, 92 N. W. 1087. i 

t only way to present, upon motion for new aires 

We Ne of evidence, is through statement of case. Barcus v. Prokop, 29 S. D. 39, 
135 N. W. 756. 


To entitle party to review of evidence there must be 


of case properly authenticated, although evidence ig mainly documentary. Omaha Rubber 
Shoe Co. vy. Lead-Terry Mercantile Co., 25 S. D, 124, 125 N. W. 637: : ’ 

Notice of intention must specify particulars in which evidence ig insufficient and par 
ticular errors of law. Wenke v. Hall, 17 8. D 305, 96 W. — 


Statement must specify particulars ; 
Keliher 54 wv 5 


bill of exceptions or statement 


Bill of exceptions will be disre Tded for failure to Specify particular errors of ae 
and insufficiency of evidence. Mc ish vy, Wolven, 22 §, p. 621, 119 N. W. 999; Clar 
v. Mitchell, 17 §. D. 430, 97 N. W. 358, ; 

Notice of intention to move for new tria) on errors of law, with notice that motion 
biel ee re on bill of exceptions, is sufficient. Gilman y. Carpenter, 22 S. D. 123, 

Motion made upon bill of exceptions; transcript of stenographer’s minutes not bill of 
exceptions. Wood vy, Nissen, 2 N. D. 296 49 N. W. 103 

As to settlement of bill of exceptions 
Huron Co, y. Zickrick, 22 §. p. 89, 

Bill of exceptions or stateme roperly before court on determination of 
motion for directed Verdict cannot be conside i 
to justify verdict, Paxton & G 
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New trial was properly refused where notice of motion therefor was served more than 
twen after notice to adverse party of decision. Louder v. Hunter, 27 S. D. 271, 
180 N. W. 774. 

Notice of intention to move for new trial served immediately after court’s judgment 
entered upon jury’s special verdict a year thereafter, is effectual. Nerger v. Commercial 
Mut. F. Asso., 21 S. D. 537, 114 N. W. 689. 

Application may be made for extension of time to move for new trial where new evi- 
pee a ecrered after appeal taken. Fuller & J. Mfg. Co. v. Child, 22 8S. D. 351, 
117 N. W. 523. 

On effect of failure of counsel to secure vacation of order extending time for making 
statement of case because of insufficiency of affidavits upon which order was granted. 
Folsom v. Norton, 19 N. D. 722, 125 N. W. 310. 

First and last days in computing time for motion for new trial. 49 L.R.A. 225. 

As to similar provision in Cal. Code Civ. Proc., § 659, see Thompson v. Patterson, 
54 Cal. 542; Eddelbuttel v. Durrell, 55 Cal. 277; Hodgdon v. Griffin, 56 Cal. 610; Clark 
v. Crane, 57 Cal. 629; Bauder v. Tyrrel, 59 Cal. 99; Newell v. Desmond, 63 Cal. 242; 
Adams v. Dohrmann, 63 Cal. 417; Biss v. Howes, 66 Cal. 469, 6 Pac. 100; Hook v. 
Hall, 2 Cal. Unrep. 459, 6 Pac. 422; Williams v. Southern Pac. R. Co., 2 Cal. Unrep. 
613, 9 Pac. 152; Graham v. Stewart, 68 Cal. 374, 9 Pac. 555; Alameda M. Co. v. 
Williams, 70 Cal. 534, 12 Pac. 530; Heinlein v. Heilbron, 71 Cal. 557, 12 Pac. 673; 
Pendergrass v. Cross, 73 Cal. 475, 15 Pac. 63; Mellor v. Crouch, 76 Cal. 594, 18 Pac. 
685; Gray v. Winder, 77 Cal. 525, 20 Pac: 47; James v. Superior Court, 78 Cal. 107, 
20 Pac. 241; Millard v. Supreme Council A. L. of H., 3 Cal. Unrep. 96, 21 Pac. 825; 
Spotts v. Hanley, 85 Cal. 155, 24 Pac. 738; Bohnert v. Bohnert, 95 Cal. 444, 30 Pac. 
590; Gumpel v. Ca etto, 97 Cal. 15, 31 Pac. 898; Packer v. Doray, 98 Cal. 315, 33 
Pac. 118; Warner v. Thompson P. D. & C. Wks., 4 Cal. Unrep. 680, 37 Pac. 153; Haight 
v. Tryon, 112 Cal. 4, 44 Pac. 318; Herriman v. Menzies, 115 Cal, 16, 35 L.R.A. 318, 
56 Am. St. Rep. 82, 44 Pac. 660, 46 Pac. 730; United States v. Crooks, 116 Cal. 43, 47 
Pac. 870; California Imp. Co. v. Baroteau, 116 Cal. 136, 47 Pac. 1018; Smith v. Smith, 
119 Cal. 183, 48 Pac. 730, 51 Pac. 183; De Molera v. Martin, 120 Cal. 544, 52 Pac. 825; 
Taylor v. Bell, 128 Cal. 306, 60 Pac. 853; Mallory v. See, 129 Cal. 356, 61 Pac. 1123; 
Reclamation Dist. v. Thisby, 131 Cal. 572, 63 Pac. 918; In Matter of Fath, 132 Cal. 609, 
64 Pac. 995; Schneider v. Market St. R. Co., 134 Cal. 482, 66 Pac. 734; Gardner v. Stare, 
135 Cal. 118, 67 Pac. 5; Swett v. Gray, 141 Cal. 63, 74 Pac. 439. 

1, Trial court may permit counter affidavit on motion for new trial to be served after 
time for such service has expired, if without prejudice to moving party. Daudel v. 
Wolf, 30 8. D. 409, 188 N. W. 814. 

: 3. Minutes of court; no defined meaning. Distad v. Shanklin, 11 8. D. 1, 75 N. W. 
05. 
Motion made upon minutes of court; notice of intention must specify errors or grounds 
relied upon. Regan v. McKibben, 11 8. D. 270, 76 N. W. 943; Fletcher v. Nelson, 6 
N. D. 94, 69 N. W. 53; Hall v. Harris, 1 S. D. 279, 46 N. W. 931, 36 Am. St. Rep. 730; 
Henry v. Maher, 6 N. D. 413, 71 N. W. 127; Hermon v. Silver, 15 8. D. 476, 90 N. W. 
141; Bunker v. Taylor, 10 S. D. 526, 74 N. W. 450; Regan v. Whittaker, 14 §. D. 373, 

85 N. W. 863; Narregang v. Brown County, 14 8. D. 357, 85 N. W. 602. — 

§ 7664. Time for motion for new trial; hearing thereof. A motion for a 
new trial upon the ground of newly discovered evidence may be made at any 
time within six months from the rendition of the verdict or decision. All appli- 
cations for a new trial, made upon the minutes of the court, must be heard 
upon eight days’ notice, within sixty days after the return of the verdict or 
decision of the court or such further time as the court, for good cause shown, 
shall allow; and on such hearing reference may be had to the pleadings. orders 
of the court, documentary evidence, stenographic report of the testimony and 
any and all other matters that might be incorporated in a statement of the 


case. 

Application for a new trial based upon a statement of case or affidavits, 
or both, except applications upon the ground of newly discovered evidence, 
must be heard within sixty days after the rendition of the verdict or notice 
of the decision of the court to be reviewed, or such further time as the court 
shall allow. 

In case a motion for a new trial is made upon the minutes of the court, 
either party desiring to review the decision of the court upon such motion may 
proceed in the same manner and within the same time to have settled a state- 
ment of case as hereinbefore provided for the settlement of such statement 
after verdict or decision. [1918, ch. 131, § 6.] | 

Some of the provisions in this section appear in R. C. 1905, § 7067, which was 
expressly repealed by Laws 1913, ch. 131, § 17. 
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i to 
As bearing on the construction of section 7664, see section quoted in the note 
section 7653. 


i j Iso be vacated 
, ict vacated by court. The verdict of a Jury may also t 
a ee granted by the court in which the action is yt as ie 
own motion without the application of either of the parties, when 


f passion or 
1 hension of such instructions or under the influence 0) 
Braadice.” [R. C. 1905, § 7066; C. Civ. P. 1877, § 289; R. C. 1899, : ee : 
If verdict is vacated by court, it must be done promptly. Gould v. Eleva ’ 


i i li 
Court cannot vacate Verdict after lapse of nine months. Traxinger v. Minneapolis, 
St. P. & S. Ste. M. R. Co., 23 S. D. 90, 120 N. W. 770. 


i those 
Right of court to grant new trial on its own motion, or on grounds other than 
urged by the movin 


i 1. 52, 
As to similar Provision in Cal. Code Ciy. Proc., § 662, see Estate of irate oe sae 
15 Pac. 364; Montgomery vy, Sayre, 91 Cal 206, 27 Pac, 648; mares Bs se 
Cal. 382, 50 Pac. 550; Mizener v. Bradb » 128 Cal. 340, 60 Pac. ; 


§ 7666. Extension of time. The court or judge may, upon good eet ena 
in furtherance of justice, extend the time within which any of the a Le 
tioned in sections 1, 2, 3, 4, 5 and 6 of this act [sections 7653, 7655, ar ra 
7662 and 7664 herein], may be done or may, after the time limited t pk 

as expired, fix another time within which any of such acts may = . 
(1913, ch. 131, § 7; R. C. 1905, § 7068 ; 1887, ch. 21, § 8; R. C. 1895, § 5477.] 


; ted in 
For a provision affecting the construction of section 7666 see the section quo 
note to section 7653, 


Statute is remedial and must be liberally 
intended to be served. Smith v. Hoff, 20 N.‘D. 419, 127 N. W. 1047, N. W. 715. 

Extension of time for settlement of bill. Moe y. Ry. Co., 2 N. D. 282, 50 ND. 354, 48 

Extension of time within sound discretion of court. Johnson y. Ry. Co., 1 N. D. 354, 
N. W. 227 ; Gardner y, 


. 450. 
Notice of motion may be amended. Bunker y. Taylor, 10 8. D. 526, 74 N. W. Ww. 
Discretion to extend time ig Teviewable. McDonald v. Beatty, 9 N. D. 293, 85 N. 
224, 


Extension of time for settling bill of oe granted only by consent or for good 

cause shown. McGilli Morris, 78. D. 592, 65 N. W. 14. lum v. Min. 

Application to amend bill of exceptions within one year not too late. Hedlum v. } 
36 W. 861, 


Allowing amendment of notice of intention in effect extension of time within which to 
move for new trial]. McKittrick vy, Pardee, 8 S, D. 39, 65 N. W. 23. ins. 8S. D. 
tension of time will be presumed, unless contrary is shown. Gade v. Collins, . 
W. 466. 


Amendment of record i 
8S. D. 34, 63 N. W. 155. 

Extension of time for 4 
86 N. W. 357, 


n supreme court, Foley-Wadsworth Imp. Co. v. Porteous, 7 
ling exceptions to charge. Lindblom vy, Sonstelie, 10 N. D. 140, 


to court’s discretionary power in granting or refusing extension of time for settling 

statement of case Peterson vy, Hansen, 15 N D. 528. tisna in 

a : inadvertence, mistake or excusable neglect. McPherson v. Futius, 17 
W. 428, 


i ed in absence of abuse of discretion. Bishop & B. Co. 

V. Schleuning, 19 s. D. 367, 103 N. W. 387, 

As to fixing new time for Settling bill of exceptions. Tilton y, Flormann, 22 S. D. 
324, 117 N. W. 377. 

Trial courts have wide discretion in granti 
Which statement Of case May b 
308, 123 N. W. 399. 

_Statement in order extending time for Settlement of case that good cause was shown 
Will not satisfy statute where affiday 


its upon which order was granted do not show such 
Cause. Folsom y, Norton, 19 N. D, 722, is N. W. 310 = 


Or refusing extensions of time oe 
© presented for settlement. Tuttle v. Pollock, 19 N. D. 
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ARTIOLE 10.— MANNER OF GIVING, ENTERING AND SATISFYING JUDGMENTS. 


§§ 7667-7677. Judgment entered by clerk on order. Judgment upon an 
issue of law or fact or upon confession or upon failure to answer may be 
entered by the clerk upon the order of the court or the judge thereof, and on 
failure of the prevailing party to cause judgment to be entered within thirty 
days after the trial, the other party may, on ten days’ notice, cause the same to 
be entered without prejudice to any of his rights to attack the same, and it 
shall be the duty of the clerk of court immediately upon the entering of such 
Judgment to cause the same to be duly docketed as provided by law. ([1913, 


ch. 131, § 12; R. C. 1905, § 7070; C. Civ. P. 1877, § 291; R. C. 1899, § 5479.] 

For a provision affecting the construction of sections 7667-7677 see the section quoted 
in note to section 7653. 

An order overruling demurrer with leave to amend is not a final judgment. Bode v. 
Investment Co., 1 N. D. 121, 45 N. W. 197. 

Order dismissing action for jurisdictional reasons is not a judgment, and is not appeal- 
ae sour it will authorize the clerk to enter judgment. In re Weber, 4 N. D. 119, 
59 N. W. 523. 

an time fixed for entry. Williams v. Wait, 2 8. D. 210, 49 N. W. 209, 39 Am. St. Rep. 
76 


Application for judgment may be ex parte. Gould v. Elevator Co., 3 N. D. 96, 54 N. W. 
316. 


Judgment can be entered only upon order of court. Dibble v. Hanson, 17 N. D. 21, 114 
N. W. 371, 16 A. & E. Ann. Cas. 1210. 

As to judgment docket and executions being inadmissible as evidence in absence of 
proof of entry in record. Amundson v. Wilson, 11 N. D. 193, 91 N. W. 37. 

As to similar provision in Cal. Code Civ. Proc., § 664, see Waters v. Dumas, 75 Cal. 
563, 17 Pac. 685; Bundy v. Maginess, 76 Cal. 532, 18 Pac. 668; First Nat. Bank of Oak- 
land v. Wolff, 79 Cal. 69, 21 Pac. 551, 748; Marshall v. Taylor, 97 Cal. 422, 32 Pac. 515; 
Churchill v, Louie, 135 Cal. 608, 67 Pac. 1052; Gray v. Palmer, 28 Cal. 416.. 


§ 7678. Notice of entry of judgment served. Within ten days after entry 
of judgment in an action in which an appearance has been made, notice of 
such entry together with a general description of the nature and amount of 
relief and damages thereby granted, shall be served by the prevailing upon 
the adverse party. [R. C. 1905, § 7071; R. C. 1895, § 5480.] 

§ 7679. Against whom. Counterclaim. Judgment may be given for or 
against one or more of several plaintiffs, and for or against one or more of 
several defendants; and the court may determine the ultimate rights of the 
parties on each side as between themselves. 

2. If a counterclaim established at a trial exceeds the plaintiff’s demand so 
established, judgment for the defendant must be given for the excess; and the 
Bec ea grant to the defendant any affirmative relief to which he may be 
entitled. 

3. In an action against several defendants the court may in its discretion 
render judgment against one or more of them, leaving the action to proceed 
against the others, whenever a several judgment may be proper. 

4, The court may also dismiss the complaint with costs in favor of one or 
more defendants in case of unreasonable neglect on the part of the plaintiff 
to serve the summons on other defendants, or to proceed in the cause against 
the defendant or defendants served. In an action brought by or against a 
married woman judgment may be given against her as well for costs as for 
damages or both for such costs and for such damages in the same manner as 
against other persons, to be levied and collected of her separate estate and 


not otherwise. [R. C. 1905, § 7072; C. Civ. P. 1877, § 292; R. C. 1899. § 5481.] 

Judgment entered against joint obligors served with summons. North Star B. & S. Co. 

v. Stebbins, 3 S. D. 540, 54 N. W. 593; Braithwaite v. Power, 1 N. D. 455, 48 N. W. 354; 

Black Hills Nat. Bank v. Kellogg, 4 S. D. 312, 56 N. W. 1071; Merchants’ Nat. Bank v. 

Stebbins, 15 8. D. 280, 89 N. W. 674. 

Court may give judgment against one of several defendants in conversion. Hahn v. 
Sleepy Eye Mill Co., 21 8. D. 324, 112 N. W. 843. 

As to similar provision in Cal. Code Civ. Proc., § 666, see Ayes v. Bensley, 32 Cal. 620. 

§ 7680. Relief limited by complaint. The relief granted to the plaintiff, if 


there is no answer, cannot exceed that which he shall have demanded in his 
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complaint ; but in any other case the court may grant him relief consistent with 
the case made by the complaint and embraced within the issue. [R. C. 1905, 


§ 7078 ; C. Civ. P. 1877, § 293; R. C. 1899, § 5482.] 
‘¢ nee granted limited to prayer of the complaint. Parazk v. Mach., 10 8. D. 555, 74 
« W. 1027, 


Sufficiency of complaint does not depend upon its demand for relief when evidence 
thereunder objected to. Woodford v. Kelley, 18 S. D. 615, 101 N. W. 1069. 

Double damages may be awarded by court, in action against railroad company for 
killing stock, even though not demanded in complaint. Bekker v. White River Valley R. 
Co., 28 S. D. 84, 182 N. W. 797. 

Effect of default judgment beyond scope of relief asked. 11 L.R.A.(N.S.) 803. _ 

As to similar provision in Cal. Code Civ. Proc., § 580, see Brooks v. Carpentier, 53 
Cal. 287; Savings & L. Soe. v. Horton, 63 Cal. 105; O’Donnell v. Kramer, 65 Cal. 353, 4 
Pac. 204; Oliver v. Blair, 2 Cal. Unrep. 564, 8 Pac, 612; Schlessinger v. Mallard, 70 Cal. 
326, 11 Pac. 728; Sullivan v. Royer, 72 Cal. 248, 1 Am. St. Rep. 51, 13 Pac. 655; Mudge 
v. Steinhart, 78 Cal. 34, 12 Am. St. Rep. 17, 20 Pac. 147; Zellervach v. Allenberg, 99 Cal. 
57, 33 Pac. 786; Treat v. Dorman, 100 Cal. 623, 35 Pac. 86; Dennison v. Chapman, 105 
Cal. 447, 39 Pac. 61; Peledori v. Newman, 116 Cal. 375, 48 Pac. 325; Brooks v. Foring- 
ton, 117 Cal. 219, 48 Pac. 1073; Foley v. Foley, 120 Cal. 33, 65 Am. St. Rep. 147, 52 Pac. 
122; Benton v. Benton, 122 Cal. 395, 55 Pac. 152; Staacke v. Bell, 125 Ca 309, 57 Pac. 
1012; Ellis v. Rademacher, 125 Cal. 556, 58 Pac. 178; Mock v. Santa Rosa, 126 Cal. 330, 
58 Pac. 826; Security L. & T. Co. v. Boston & 8. R. F. Co., 126 Cal. 418, 58 Pac. 941, 
59 Pac. 296; More v. Finger, 128 Cal. 313, 60 Pac. 933; Stewart v. Hollingsworth, 129 
Cal. 177, 61 Pac. 936; Kent v. San Francisco Sav. Union, 130 Cal. 401, 62 Pac. 620; 
Tulare Sav. Bank v. Talbot, 131 Cal. 45, 63 Pac. 172; Angus v. Craven, 132 Cal. 691, 64 
Pac. 1091; Balfour—Guthrie I. Co. v. Sawday, 133 Cal. 228, 65 Pac. 400; More v. More, 
133 Cal. 489, 65 Pac. 1044, 66 Pac. 76; Hoffman v. Kirby, 136 Cal. 26, 68 Pac. 321; 
County of Yuba v. Cape Hayes M. Co., 141 Cal. 360, 74 Pac. 1049; Bell v. Solomons, 
142 Cal. 59, 75 Pac. 649; Garretson I. Co. v. Arndt, 144 Cal. 64, 77 Pac. 770; McFarland 
v. Martin, 144 Cal. 771, 78 Pac. 239; Kent v. Williams, 146 Cal. 3, 79 Pac. 527; Reiner v. 
Schroeder, 146 Cal. 411, 80 Pac. 517; Raun v. Re olds, 11 Cal. 14; Gage v. Rogers, 20 
Cal. 91; Lane v. Gluckauf, 28 Cal. 288, 87 Am. Dec. 121; Parrott v. Den, 34 Cal. 79; 
Murdock v. De Vries, 37 Cal. 527; Chase v. Christianson, 41 Cal. 253. _ 

§ 7681. Death before judgment. Ifa party dies after a verdict or decision 
upon any issue of fact and before judgment, the court may nevertheless render 
Judgment thereon. Such judgment is not a lien on the real property of the 
deceased party, but is payable in the course of administration on his estate. 
[R. C. 1905, § 7074; C. Civ. P. 1877, § 294; R. C. 1899, § 5483. ] 

Effect of judgment entered against a dead person. 49 L.R.A. 153; 52 Am. Dec. 107. 

———of judgment rendered on appeal after death of party without revivor. 41 
L.R.A.(N.S.) 1053. 

Lien of judgment after the death of the defendant. 89 Am. Dec. 242, 

§ 7682. To recover personalty. In an action to recover the possession of 
personal property the judgment for the plaintiff may be for the possession, 
or for the recovery of possession, or the value thereof in case a delivery can- 
not be had and for damages for the taking and detention thereof. If the 
property has been delivered to the plaintiff and the defendant claims a return 
thereof, judgment for the defendant may be for a return of the property, 
or the value thereof in case a return cannot be had and damages for the taking 
er a thereof. [R. C. 1905, § 7075 ; C. Civ. P. 1877, § 295; R. C. 1895, 

Judgment for actual value of property when delivery cannot be had. Nat. Bank of 
Commerce v. Feeney, 9 S. D. 550, 70 N. W. 874, 46 L.R.A. 732; Willis v. DeWitt, 3 S. D. 


281, 52 N. W. 1090: Northrup v. Cross, 2 N. D. 433, 51 N. W. 718; Nichols, Shepard Co. 
v. Paulson, 10 N. D. 440, 87 N. W. 977. 

Verdict for personal property in aggregate sum is sufficient in absence of instructions 
for specific values. First Nat. Bank v. Calkins, 16 8. D. 445, 93 N. W. 646. 

Judgment in action of claim and delivery, in favor of defendant, should be in alterna- 
tive, where it is shown Soma purchased greater part of goods at auction sale by him 
before trial. Smith v. Willoughby, 24 N. D. 1, 138 N W. 7. 

Obligation of sureties for payment “ of such sum ag may, for any cause, be recovered 
against defendant” is not absolute, but conditional merely. Larson v. Hanson, 21 N. D. 
411, 131 XN, W. 229. 

As to similar provision in Cal. Code Civ. Proc., § 667, see Kelly v. McKibben, 54 Cal. 
192; Pico v. Pico, 56 Cal. 453; De Thomas v. Witherby, 61 Cal. 92, 44 Am. Rep. 542; 
Stewart v. Taylor, 68 Cal. 5, 8 Pac. 505; Washburn vy. untington, 78 Cal. 573, 21 Pac. 
305: Kneebone v. Kneebone, 83 Cal. 645, 23 Pac. 1031; Ryan v. Fitzgerald, 87 Cal. 345, 
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25 Pac. 546; Wheatland M. Co. v. Pirrie, 89 Cal. 459, 26 Pac. 964; Claudius v. Aguirre, 
89 Cal. 501, 26 Pac. 1077; Caruthers v. Hensley, 90 Cal. 559, 27 Pac. 411; Etchepare v. 
Aguirre, 91 Cal. 288, 25 Am. St. Rep. 180, 27 Pac. 668; Black v. Hilliker, 130 Cal. 190, 
62 Pac. 481; Nickerson v. Chatterton, 7 Cal. 568; Clary v. Rolland, 24 Cal. 147; Hisler 
v. Carr, 34 Cal. 641; Perine C. & Pav. Co. v. Quackenbush, 104 Cal. 684, 34 Pac. 533; 
Magraw v. McGlynn, 26 Cal. 421. 


§ 7683. Putting in possession. Every judgment that contains a direction 
for the sale of any specific real property may also direct the delivery of the 
possession of such property to the purchaser; and the officer receiving the 
execution or order of sale may enforce such judgment by putting the pur- 
chaser in possession of the premises in like manner and with like authority 
as if special execution had been directed to him for that purpose. [R. C. 1905, 
§ 7076; C. Civ. P. 1877, § 296; R. C. 1899, § 5485.] 

§ 7684. Transfer of title or discharge of incumbrance by court. In all 
actions arising under chapter 31 of this code and in actions commenced for 
the satisfaction of record of mortgages or other liens upon real property or 
for the specific performance of contracts relating to real property the court 
may by its judgment without any act on the part of the defendant transfer 
the title to real property and remove or discharge a cloud or incumbrance 
thereon, and a certified copy of such judgment may be recorded in the office of 
the register of deeds of the county in which the property affected is situated. 
[R. C. 1905, § 7077; 1889, ch. 111, § 1; RB. C. 1895, § 5486.] 

§ 7685. Judgment book. The clerk shall keep among the records of the 
court a book for the entry of the judgments to be called the ‘‘ judgment book.”’ 
[R. C. 1905, § 7078; C. Civ. P. 1877, § 297; R. C. 1899, § 5487.) 


ant in judgment book after taking appeal. Greenly v. Hopkins, 7 8. D. 561, 64 N. W. 


As to judgment docket and executions being inadmissible as evidence in absence of 
Proof of entry in record. Amundson v. Wilson, 11 N. D. 193, 91 N. W. 37. 

As to similar provision in Cal. Code Civ. Proc., § 668, see Page v. Superior Court, 76 
Cal. 372, 18 Pac. 385; Wolters v. Rossi, 126 Cal. 644, 59 Pac. 143. : . 

§ 7686. How judgment entered. The judgment shall be entered in the judg- 
ment book and shall specify clearly the relief granted or other determination 
of the action. [R. C. 1905, § 7079; C. Civ. P. 1877, § 298; R. C. 1899, § 5488.] 

Default judgment is not invalidated by fact that proof of service of summons and 
failure to anewer was not filed when judgment was signed. Burton v. Cooley, 22 S. D. 


515, 118 N. W. 1028. 
Order is not effective and appealable until signed, attested and filed. Stephens v. 


a 

Faus, 20 8. D. 367, 106 N. W. 56. 
A judgment entered, according to the local practice, upon loose sheets which were 
kept in a box in the form of a book labeled “ Judgment Book” until there was sufficient 
» ay oe vorne, was properly entered within the meaning of the statute. Lynch 


Docketing judgment. 87 Am. St. Rep. 665. 
What entry or record necessary to complete judgment. 14 L.R.A. 393; 28 L.R.A. 621. 


ia entry may be made on judgment confessed on warrant of attorney. 13 L.R.A. 


Entry of judgment on holidays. 19 L.R.A. 318, 
Entry of judgment by confession by personal representative. 13 L.R.A. 798. 
fon whose favor judgment ponfeesed. on warrant of attorney to be entered. 13 L.R.A. 


; gg banat whom judgment confessed on warrant of attorney to be entered. 13 L.R.A. 


Certainty and accuracy necessary in respect to Christian names or initials in record 
sei dex relied on as imparting conatructive notice. 7 L.R.A.(N.S.) 415; 25 L.R.A.(NS.) 


Ri 7687, Judgments, execution of. Entry of judgments upon the decision 
of the court or the verdict of a jury in civil actions in the district court shall 
a bas stayed; but the court may stay execution of such judgment for such 
esr time as may be necessary to move for a new trial in the action or 
1901, ch ae pppeal from the judgment entered therein. [R. C. 1905, § 7080; 
: 7688, Judgment roll. Oontents. Unless the party or his attorney shall 
4 Judgment roll, the clerk immediately after entering the judgment 
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shall attach together and file the following papers, which shall constitute the 
judgment roll: 

1. In case the complaint is not answered by any defendant the summons 
and complaint or copies thereof, the affidavit for service of summons by publi- 
cation, if any, proof of service and that no answer has been received, the report, 


2. In all other cases the Summons, pleadings or copies thereof, the verdict, 
decision or report, the offer of the defendant, a copy of the judgment, the 
statement of the case, if any, and all orders and papers in any way involving 
the merits and necessarily affecting the judgment. [R. C. 1905, § 7081; C. Civ. 
P. 1877, § 299: R. ©. 1895, § 5489.) 

Was not repealed by chapter 15 of Laws of 1911 aie to settlement of bills of 
exceptions, and judgment ro ee still be made up and filed. State ex rel. Hinrichs v. 


3 
8 N. D. 333, 79 N. W. 443; Rolette County v. Pierce County, 8 N. D. 613, 80 N. W. 804. 


No particular time required for entry of judgment. Williams v. Wait, 2S. D. 210, 49 
68. 


Judgment roll to be filed before appeal is taken. Greenly v. Hopkins, 7 §. D. 561, 64 
N. W. 1128; Dyea Electric Light Co. vy. Easton, 14 8, D. 520, 86 N. W. 23; Martin v. 


, 30 Pac. 588; Colton 
L. & W. Co. v. Swartz, 99 Cal. 278, 33 Pac. 878; Menzies v. Watson, 105 Cal. 109, 38 Pac. 


641; Estate of Pichoir, 139 Cal. 694, 70 Pac. 214, 73 Pac. 604; Hidden y. Jordan, 28 
Cal. 301. 


As to similar provision in Wis. Rev. Stat. 1898, § 2898, see Dundon v. Starin, 19 Wis. 
261; Sherburne vy, Rodman, 51 Wis, 478,8 N. W. 414. 


. Proof of service of summons a part of judgment roll. Brettell v. Deffebach, 6 8. D. 
21, 60 N. W. 173, 


2. Findings constitute part of judgment roll. Colonial Mort. Co. vy. Bradley, 4 8. D. 
158, 55 N. W. 1108. 


county involved merits and neces- 
ssrily affected judgment. State ex rel. Minehan y, Meyers, 19 N. D, 804, 124 N. W. 701. 


Order denying motion to quash mandamus, not a part of judgment roll. Mooney v. 


Order refusing to dismiss an appeal from justice of the eace, part of judgment roll. 
Brown v. Brown, 12 §. D. 380, 81 F W. 627. : : . ; 


Pov N woos two cases, a part of judgment roll, Spencer v. Forcht, 14 8. D. 
Letter from trial judge, stati for his action, not fj t roll. 
Morrow v. Letcher, 10.8. D. 33, ZT'N We nao!” B® Aetion, not part of judgment ro 
§ 7689. Instructions to jury part of judgment roll. All instructions of the 
court to the jury, when filed in the office of the clerk of said court, shall be 
deemed a part of the judgment roll. [1913, ch. 181, § 10.] 


For a provision affecting the construction of this section, see the section quoted in 
note to section 7653. 


§ 7690. Other papers included in judgment roll. In addition to the matters 
already provided by law to be included in a judgment roll, there shall be 
included in and the clerk of court shall attach theret i 
t: 


the notice of appeal and undertaking thereon. (1913, ch. 131, § 13.] 
For a provision affecting the construction of section 7690, see the section quoted in note 
to section 7653. 
§ 7691. J udgments, lien of. Docketing in other counties. Secured on 
appeal, Effect. On filing a judgment rol] upon a judgment directing in 
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whole or in part the payment of money, it may be docketed with the clerk 
of the court, in which it was rendered, in a book to be known as the judgment 
docket, and in any other county upon filing with the clerk of the district court 
for said county a transcript of the original docket, and it shall be a lien on 
all the real property except the homestead in the county where the same is so 
docketed of every person against whom any such judgmnt shall be rendered, 
which he may have at the time of the docketing thereof in the county in which 
such real property is situated or which he shall acquire at any time there- 
after, for ten years from the time of docketing the same in the county where 
it was rendered, and no judgment heretofore rendered shall hereafter become 
a lien on real property as herein provided, unless it is docketed in the county 
where the land is situated; provided, however, that when the land is situated 
in an unorganized county said judgment may be filed in the county to which 
such unorganized county is attached for judicial purposes, and it shall there- 
upon become a lien upon the land of the judgment debtor in such unorganized 
county; but when said unorganized county becomes organized the said lien 
must be filed in the office of the clerk of the district court of such county within 
ninety days after the organization of such county or it shall cease to be a 
lien upon such real estate. But whenever an appeal from any judgment shall 
be pending and the undertaking requisite to stay execution on such judg- 
ment shall have been given and the appeal perfected as provided in this code, 
the court in which such judgment was recovered may, on special motion after 
notice to the person owning the judgment, direct the clerk to make an entry 
on the judgment docket that the judgment is secured on appeal, and there- 
upon it shall cease during the pendency of the appeal to be a lien on the real 
Property of the judgment debtor as against purchasers and mortgagees in 
good faith and for value. [R. C. 1905, § 7082; C. Civ. P. 1877, § 300; 1883, 
ch. 82, § 1; R. C. 1899, § 5490.] 
Judgment for costa entered in blank is sufficient to make them lien upon property. 
Mathewson v. Fredrich, 19 S. D. 423, 103 N. W. 656. 
Execution issued to sheriff of any county where judgment docketed. Minkler v. Sheep 
» 4N. D. 507, 62 N. W. 594, 33 LIRA. 546. 
Execution must issue from county where judgment originally taken. Bostwick v. 
Benedict, 4 8. D. 414, 57 N. W. 78. 
Docketing creates lien on real estate. Williams v. Rice, 6 S. D. 9, 60 N. W. 153. 
ae not lien unless entered in judgment book. Locke v. Hubbard, 9 S. D. 364, 
69 N. W. 588. 

Homestead in hands of grantee is exempt from lien. Morgan v. Beuthein, 10 8. D. 650, 
75 N. W. 204, 65 Am. St. ep. 733.. 

Lien on real estate lost after ten years, though action has been commenced to enforce. 
Ruth v. Wells, 13 8. D. 482, 83 N. W. 568, 79 Am. St. Rep. 902. 

While docketing of judgment obtained in mortgage foreclosure proceeding merges into 
judgment obligation secured, it does not extinguish mortgage lien and leave only ten-ycar 
judgment lien. Rhomberg v. Bender, 28 8. D. 609, 134 N. W. 805. 

_Person vested with title to land through will of his father, though land is subject to 
life estate of mother, is owner of real property under this section. John Leslie Paper Co. 
V. Wheeler, 23 N. D. 477, 137 N. W. 412, 42 L.R.A.(NS.) 292. 

Docketing of judgment creates no lien on mere equitable estate or interest of judgment 

ebtor in real property. Cummings v. Duncan, 22 N. D. 534, 134 N. W. 712. 

Effect of judgment as lien. 17 L.R.A. 345. 

Judgment as a lien from time of entry. 38 L.R.A. 248. 

Estates and interests affected by judgment lien. 93 Am. Dec, 345; 117 Am. St. Rep. 776. 

Lien on after-acquired lands. 13 Am. Dec. 626. 

Pr homesteads, 34 Am. St. Rep. 496. 

2 sURAWNS) ge Permanens alimony or separate maintenance as lien on real property. 

Dedication as affecting lien of judgment. 31 L.R.A.(N.S.) 1028. 
in udgment on antecedent debt as lien on property to which exemption law has attached 

Lae meantime. 87 L.R.A.(N.8.) 156. 

LRA Me Judgment against one having legal title to land belonging to another. 22 


wee : judgment on real property permitted to stand in debtor’s name. 30 L.R.A. 


Entry of judgment nune pro tunc. 20 L.R.A. 143; 4 Am. St. Rep. 828. 
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Right to enter judgment nunc pro tune as of the date of rendition, so as to affect 
intervening rights of third persons. 15 L.R.A.(N.S.) 682. 

As to similar provision in Cal. Code Civ. Proc., § 671, see Riley vy. Nance, 97 Cal. 203, 
31 Pac. 1126, 32 Pac, 315; Dewey v. Lataon, 6 Cal. 130; Englund v. Lewis, 25 Cal. 337; 
Culver v. Rogers, 28 Cal. 520. 


§ 7692. Judgments, renewal of. Continuing lien. Any judgment directing 
in whole or in part the payment of money which has heretofore, or may here- 
after, be duly entered and docketed in the book in the office of the clerk of 
any district court of this state, whether said judgment was originally rendered 
by the court in whose clerk’s office the same is entered, or whether entered 
upon a transcript of judgment from any other county in the state, pursuant to 
sections 7691, 7694 and 71695, or upon a certified transcript of the docket entry 
of a judgment or decree of any district court or circuit court of the United 
States, within the state of North Dakota, pursuant to sections 7696 and 7 697, 
or entered upon a certified transcript of the judgment of a justice of the peace, 
pursuant to section 7705, or entered pursuant to any other provision of law, 
may be renewed, and the lien thereof continued for a further period of ten 
years from and after the filing and docketing of the affidavit for renewal, as 
hereinafter provided. [1909, ch. 157, § 1; 1901, ch. 110, § 1.] 


Creates concurrent remedy and does not repeal section 7384 of Revised Codes. Union 
Nat. Bank v. Ryan, 23 N. D. 482, 137 N. W. 449. 


Effect of new promise or payment on barred judgment. 8 L.R.A.(N.8.) 440. : 
Effect of resolution to pay judgment against city to excuse creditor’s failure to revive 
judgment during ena period. 2 L.R.A.(N.S.) 855. 


Effect upon existing judgment lien of proceedings to renew, revive or extend the judg- 
ment. 53 L.R.A. 702. 


Necessity of keeping alive judgment against municipal corporation. 2 L.R.A(N.S.) 855. 
§ 7693. Affidavit, who may make. When. Any judgment creditor, his 


statement of each assignment of said judgment necessary to trace the title 
thereof from the original judgment creditor, and if the Judgment was entered 


the judgment was originally rendered, or in any other court in which it has 
been transcripted, that there are no set-offs or counterclaims against the person 
for whose benefit the renewal is sought and in favor of the Judgment debtor 
or debtors, and if a counterclaim or set-off does exist in favor of the judgment 
debtor, the affidavit must contain a statement of the amount, if ascertained 
or certain, and an offer to allow the same as a credit pro tanto upon the 
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the exact amount due upon said judgment, after allowing all set-offs and 
counterclaims known to the affiant, and must set forth any other facts or 
circumstances necessary to a complete disclosure as to the exact condition 
of said judgment; said affidavit must be verified positively by the person 
making it, and not on information and belief, and the filing of such affidavit 
in the office of the clerk of the district court where said judgment is duly 
entered and docketed, shall operate to renew and revive said judgment to 
the extent of the balance shown due in said affidavit for the period of ten! 
years from the date of the filing of such affidavit and the docketing of said 
affidavit of renewal, as hereinafter set forth. An execution may issue 
upon said judgment as renewed under the same conditions and to the same 
force and effect within said renewal period as upon a judgment primarily 
rendered and entered at the date of said renewal; and all other remedies for 
the enforcement of judgments shall apply to the enforcement of said renewal 
judgment. [R. C. 1905, § 7084; 1901, ch. 110, § 2.] 

§ 7604. Clerk shall enter affidavit. The affidavit mentioned in the preceding 
section (7693) shall be immediately entered by the clerk at length in the judg- 
ment book in the same manner and with the same effect as the original judg- 
ment, and the clerk shall enter in his judgment docket forthwith, after a state- 
ment of said original judgment, the date of said renewal, the fact of renewal, 
and the amount for which said judgment is renewed, and the entry and docket- 
ing of said affidavit of renewal shall operate to continue the lien of said judg- 
ment on all the real property, excepting the homestead of the judgment debtor 
or debtors, in the county where the same is so docketed, which he or they may 
have at the time of the docketing thereof in the county in which such real 
estate is situated, or which he may or they may acquire at any time thereafter 
for ten years from the time of such redocketing in the county where the same 
18 80 entered; and a certified copy of said renewal affidavit and the docket 
entries thereon, certified by the clerk of the district court wherein the same is 
filed, entered and docketed, as aforesaid, may by the plaintiff be filed and 
docketed in any other county of the state of North Dakota in which a 
transcript of the original judgment was filed, pursuant to sections 7691, 7694 
and 7695; provided that when any such affidavit has heretofore been filed 
pursuant to said sections 7692, 7693 and 7694, the clerk of any such district 
court where such affidavit is filed shall forthwith redocket said judgment for 
the amount so shown by said affidavit in the same manner and with the same 
effect as said original judgment, but said affidavit and redocketing shall never 
prevent the judgment debtor from having a satisfaction thereof on payment of 

mpmount actually due on said judgment. [1909, ch. 157, § 2; R. C. 1905, 
§ 7085: 1901, ch. 110, § 3.] 

53 1606. Duties of clerk on filing transcript. Upon the filing of a transcript 
hk Judgment in the office of any clerk of the district court as provided 
ae the clerk with whom such transcript is filed shall forthwith by 
dock peed the clerk issuing the same of the time when such judgment was 
es tty ed in the county in which such transcript is filed, and a memorandum 
the t g the time of such docketing shall be entered by the clerk who issued 
$5491) upon his judgment docket. ([R. C. 1905, § 7086; R. C. 1895, 


ee _ Ocketing judgments of United States courts in clerk of district 
render i ares transcript of the docket entry of any judgment or decree 
state dul m any district or cireuit court of the United States within this 

ee y certified by the clerk of such district or circuit court of the United 
this fers ay be filed with the clerk of the district court of any county in 
ae se and the same shall be immediately docketed by said clerk in the 
docket rae a3 Judgments rendered in the district courts in this state are 
°d. [R. C. 1905, § 7087; 1890, ch. 88, § 1; B. C. 1899, § 5492.] 
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§ 7697. Becomes a lien from date of docketing. From the date of such 
docketing and not before such judgment or decree shall be a lien upon all 
the real estate of the judgment debtor not exempt from execution in such 
county, owned by him or the title to which he may subsequently acquire in 
the county where such docketing is made, in the same manner and to the same 
extent and under the same conditions only as if such judgment or decree 
had been rendered by the district court of this state. [R. C. 1905, § 7088; 
1890, ch. 83, § 2; R. C. 1899, § 5493.] 

Lien of judgment of federal courts. 24 Am. Dec. 310. 

Lien of judgment of federal court rendered in another state. 47 L.R.A. 479. 

tna extent of lien of federal judgment as limited by state recording acts. 
47 L.R.A. 475. 

Similarity of liens of federal judgments to those of judgments in state courts. 47 
L.R.A. 469. 

§ 7698. How article construed. Nothing herein shall be construed to require 
the docketing of a judgment or decree of the United States court in the office 
of the clerk of the district court of this state in the same county, in which 
a judgment or decree of the United States court is rendered, in order that 
such judgment or decree shall be a lien upon any property within such county. 
[R. C. 1905, § 7089; 1890, ch. 83, § 3; BR. C. 1899, § 5494.] 

§ 7699. Eow judgment docketed. The clerk shall docket the judgment 
by entering alphabetically in the judgment docket the names of the judgment 
debtor or debtors, the names of the party or parties in whose favor the 
judgment was rendered, the sum recovered or directed to be paid in figures, 
the date of the judgment, the year, day, hour and minute when the judgment 
roll or transcript was filed, the year, day, hour and minute when the judgment 
was docketed in his office and the page in the judgment book where the same 
is entered, the name of the court in which the judgment was rendered, the 
name of the attorney or attorneys for the party recovering the judgment and, 
if there are two or more judgment debtors, such entries must be repeated 
under the initial letter of the surname of each. [R. C. 1905, § 7090; C. Civ. P. 
1877, § 301; R. C. 1899, § 5495.] 

Docket entry; sufficiency of. Muller v. Flavin, 13 8. D. 595, 83 N. W. 687; Bode v. 
Investment Co., 1 N. D. 121, 45 N. W. 197. 

Judgment for costs entered in blank is sufficient to make them lien upon property. 
Mathewson v. Fredrich, 19 S. D. 423, 103 N. W. 656. 

As to similar provision in Cal. Code Civ. Proc., § 672, see Dyke v. Bank of Orange, 
90 Cal. 397, 27 Pac. 304; Hibberd v. Smith, 50 Cal. 511. 

§ 7700. Assignment of judgment to be entered in judgment book. Every 
clerk of the district court upon the presentation to him of an assignment 
of any judgment rendered or docketed therein, signed by the party in whose 
favor the judgment is rendered, his executor or administrator and acknowl- 
edged in the manner prescribed by law for the acknowledgment of deeds, 
must immediately enter the same in the judgment book and must note the 
fact of such assignment, the date thereof and the name of the assignee in the 
margin of the entry of such judgment in such judgment book and also upon 
the docket of such judgment. And the clerk of the district court of any other 
county or subdivision where such judgment is docketed must note the fact 
of such assignment, the date thereof and the name of the assignee upon the 
presentation to and filing with him of a certified copy of the original judgment 
docket with the said facts of such assignment noted theréon. [R. C. 1905, 
§ 7091; C. Civ. P. 1877, § 302; R. C. 1899, § 5496.] 

§ 7701. Cancellation and discharge. Any judgment rendered or docketed 
in the district courts of the state may be cancelled and discharged by the 
elerk thereof: 

1. Upon the filing with him of an acknowledgment of the satisfaction 
thereof signed by the party in whose favor the judgment was obtained, his 
attorney of record, his executor, administrator or assignee and duly acknowl- 
edged in the manner required to admit a deed of real property to record. 
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2. Upon the return of any execution issued upon such judgment wholly 
satisfied, or the presentation of a satisfaction piece duly executed and 
acknowledged as hereinbefore provided, to the clerk of any district court, 
he must immediately note upon the judgment docket and in the margin of 
the judgment book where such judgment is entered the date of such cancella- 
tion, and the manner thereof, by satisfaction piece filed, execution returned 
satisfied, or otherwise. 

3, And any partial satisfaction of the judgment may be made and noted 
upon the records in like manner; and thereupon all judgments and liens 
thereby created must be taken and deemed to be cancelled and discharged 
to the extent of the entries so made upon the judgment docket and no more. 

4, And the clerk of any other district court, or the district court of any 
other county or subdivision, wherein a transcript of any such judgment docket 
shall have been filed and judgment docketed accordingly, must cancel the 
same in like manner upon his judgment docket upon the filing in his office 
of a certified copy of the original judgment docket entry duly cancelled as 
ae provided. [R. C. 1905, § 7092; C. Civ. P. 1877, § 308; R. C. 1899, 


Power of attorney over judgment after entry. Beach v. Beach, 6 D. 371, 43 N. W. 701. 
As to authority of clerk of court to satisfy judgment. Milburn-Stoddard Co. v. 
Stickney, 14 N. D. 282, 103 N. W. 752. 


§ 7702. Duty of clerk of court to forward transcript of judgment docket of 
cancelled judgment. Upon the cancellation and discharge of any judgment 
by the clerk of the district court of the county wherein the judgment was 
rendered or docketed, it shall be the duty of such clerk to immediately forward — 
to the clerk of the district court of any other county or subdivision wherein a 
transcript of any such judgment docket shall have been filed and judgment 
docketed accordingly, a written notice under his hand and seal, showing the 
names of the parties, date and amount of such judgment, and that such judg- 
ment has been cancelled and discharged, and it is hereby made the duty of 
such clerk to carry out the provisions of this act [sections 7702-7704 herein] 
as to all such judgments heretofore satisfied. [1913, ch. 93, § 1.] 

§ 7703, Duty of clerk upon receipt of transcript and notice. Upon receipt 
of such notice by any clerk of court wherein such judgment is of record, such 
ess i aabaas cancel and discharge such judgment of record. [1913, 

7704. Charges of clerks of courts. No charge other than now provided for 
by law shall be made by the clerk for issuing said notice or for cancelling 
and discharging such judgment. [1913, ch. 93, § 3.] 

§ 7705. Justice must give abstract. Duty of clerk of court. A justice of 
the peace, on the demand of a party in whose favor he shall have rendered a 
judgment, must give a certified abstract thereof in substantially the form 
Ea cred by section 9109 of the justices’ code, which may be filed in the 
. ce of the clerk of the district court of the county or subdivision in which 
: F judgment was rendered, and such clerk must thereupon enter such 
7 ment in the judgment book and upon the judgment docket; and from the 

se of the docketing thereof it becomes a judgment of such district court, 

debige ee of execution, and a lien upon real property owned by the 

file pee and a certified transcript of the docket of such judgment may be 

 divisi oo judgment docketed accordingly, in any other county or sub- 

cede the like effect in every respect as if the judgment had been 

§ 7093. In the district court where such judgment is filed. [R. C. 1905, 
i C. Civ. P. 1877, § 304; R. C. 1899, § 5498; 1903, ch. 115.] 


seanseript must be filed in circuit court within five years and filing does not extend 
o don8 execution. Phillips v. Norton, 18 S. D. 530, 101 N. W. 727. 
jurisdi tic eting of justice’s judgment does not create a presumption in favor of the 
Justinnn of the justice. Phelps v. McCollam, 10 N. D. 536, 88 N. W. 292. 
Willis ices Judgment docketed in circuit court becomes a judgment of that court. 
jams v. Rice, 6 8. D. 9, 60 N. W. 153. 
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On power of district court to issue execution on justice court judgment. Holton v, 
Schmarback, 15 N. D. 38, 106 N. W. 36. 

Transcripting of judgment entered in justice court is not poled after five years 
and within ten years. Enderlin Invest. Co. v. Nordhagen, 18 N. 


§ 7706. Mutual judgments set off. Mutual final Judgments may be set off 
pro tanto the one against the other by the court upon proper application and 


notice. [R. C. 1905, § 7094; C. Civ. P. 1877, § 305; R. C. 1899, § 5499. ] 
Set off of mutual judgments. Hroch v. Aultman Taylor Co., 8 S. D. 477, 54 N. W. 


64 N. W. 188; Pirie v. Harkness, 3 8. D. 178, 52 N. W. 581 3 Patterson v. Ward, 8 N. D. 
87, 76 N. W. 1046; Cleveland v. McCanna, 7 N. D. 455, 75 N. W. 908, 66 Am. St. Rep. 
670, 41 L.R.A. 852, 

§ 7707-7708. Satisfaction of judgments when persons having authority to 
satisfy same cannot be found, Whenever any person against whom there exists 
a judgment for the payment of money, or on whose property such a judgment 
is a lien, files in the office of the clerk of the court in which said judgment was 
rendered, an affidavit setting forth the existence of such judgment, and that 
he desires to pay the same, and has made diligent effort, but has been unable 


has satisfied the Same of record, which notice shall be given in writing and 
be mailed by registered letter to the last known post office address of each of 


§ 7709. Satisfaction of Judgments pending appeal. Any judgment debtor 
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§ 7710. Cancellation of judgment against bankrupts. Procedure. Any 
person discharged from his debts pursuant to the act of congress known as 
“an act to establish a uniform system of bankruptcy throughout the United 
States,’’ approved July first, 1898, may, at any time after obtaining such 
discharge in bankruptcy, file in the office of the clerk of any court of record 
in which a judgment shall have been rendered, or a transcript thereof filed 
against him, a certified copy of such discharge in bankruptcy, and may make 
application to the judge of such court for a discharge of such judgment from 
record; and, if it shall appear to the court that the applicant has thus been 
discharged from the payment of such judgment, the court may order and 
direct that such judgment be discharged and satisfied of record; and, when 
such order is filed in the office of the clerk of such court, the said clerk shall 
immediately enter a satisfaction of such judgment upon his records; provided, 
however, that no such application shall be made, or order granted, except 
upon thirty days’ notice to the judgment creditor whose judgment is sought 
thereby to be satisfied of record, or his executors, administrators or assigns, 
served in the manner provided for the service of notices in civil actions ; 
or, In case such judgment creditor or his executors, administrators or assigns 
shall not reside within the state of North Dakota, in such manner as the 
court shall provide by order; provided, further, that nothing in this article 
shall be construed to apply to judgments not listed among the liabilities of the 
bankrupt in his petition in bankruptcy under said act of congress. [R. C. 
1905, § 7096; 1905, ch. 125, § 1.] 

islative purpose was to give record notice that judgments extinguished by bank- 
ruptey pr ings no longer have any vitality to attach as liens to real estate sub- 
sequently ae Heder John Teslie Paper Co. v. Wheeler, 23 N. D. 477, 42 L.R.A.(N.S.) 
292, 187 N. W. 412. 
Effect on judgment of discharge in bankruptcy. 42 L.R.A.(N.S.) 294. 

§ 7711. Certificate of clerk of bankruptcy court to be prima facie evidence 
of service. A certificate from the clerk of the bankruptcy court stating the 
names and addresses of the persons to whom notices of the hearing of the 
application for discharge in bankruptcy has been mailed by him, shall be 
prima facie evidence of service under said act of congress. [R. C. 1905, § 7097; 
1905, ch. 125, § 2.] 

§ 7712, Affidavit of applicant served with notice of motion. It shall not 

necessary to serve, with the motion papers, a copy of the discharge in 
bankruptcy, or a copy of the certificate of the clerk of the bankruptcy court, 
but all the necessary facts may be incorporated in an affidavit of the appli- 
cant, or his attorney, which affidavit shall be served with the notice of motion. 
[R. C. 1905, § 7098 ; 1905, ch. 125, § 3.] 
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ARTICLE 1.— THE EXECUTION AND LEVY. 
tae 7713. Execution at any time within ten years. The party in whose 
vor Judgment has been given and in case of his death his personal repre- 
*entatives duly appointed may at any time within ten years after the entry 
VOL, 1—9, 1825 
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of judgment proceed to enforce the same by execution as provided in this 


hapter. [R. C. 1905, § 7099; C. Civ. P. 1877, § 306; R. C. 1895, § 5500.] 
ree oe in name S deceased judgment creditor. Daisy Roller Mills v. Ward, 6 
N. D. 317, 70 N. W. 271. 


Execution cannot issue until after entry of judgment. Locke v. Hubbard, 9 S. D. 
864, 69 N. W. 588. 


Judgment cannot be enforced by execution issued ten years after entry of judgment, 


although debtor has been absent from state. Weisbecker v. Cahn, 14 N. D. 320, 104 
N. W. 513. 


Execution issued after five years is voidable, not void. Dakota Inv. Co. v. Sullivan, 
9 N. D. 303, 83 N. W. 233. 


A court of equity may stay execution of judgment, when. Griswold v. M., St. P. & 
8. S. M. Ry., 12 N. D. 435, 97 N. W. 538 


Judgment debtor not er ae order of revival to set up equitable defenses. Cassill 
v. Morrow, 13 8S. D. 109, 82 N. W. 418. 


Death of one party after judgment as affecting remedy by execution. 61 LR.A. 353. 


First and last days in computing time for issuing execution. 49 L.R.A. 233; 15 
L.R.A.(N.S.) 690. 


Effect of resolution to pay judgment against city to excuse creditor's failure to issue 
execution during statutory period. 2 L.R.A.(N.S.) 855. 


What entry or record of judgment is necessary for purpose of enforcement by execu- 
tion. 28 L.R.A. 633, 


As to similar provision in Cal. Code Civ. Proc., § 681, see Los Angeles County Bank 
v. Raynor, 61 Cal. 145; Dorland v. Hanson, 81 Cal. 202, 15 Am. St. ag 44, 22 Pac. 552; 
Jacks v. Johnston, 86 Cal. 384, 21 Am. St. Rep. 50, 24 Pac. 1057; Buell v. Buell, 92 
Cal. 393, 28 Pac. 443; Rowe v. Blake, 99 Cal. 167, 37 Am. St. Rep. 45, 33 Pac. 864; 
Janes v. Bullard, 107 Cal. 130, 40 Pac. 108; Thomas v. San Diego C. Co., 111 Cal. 358, 
43 Pac. 965; Gaston v. Gaston, 114 Cal. 542, 55 Am. St. Rep. 86, 46 Pac. 609; Donohoe- 
Kelly B. Co. v. Southern Pac. Co., 138 Cal. 183, 94 Am. St. Rep. 28, 71 Pac. 93; Stout v. 


rg 22 Cal. 647; People ex rel. Carpentier v. Loucks, 28 Cal. 68; Bowers v. Crary, 
30 Cal. 621. 


§ 7714. For delivery or sale. When a judgment requires the payment of 
money or the delivery of real or personal property, the same may be enforced 
in those respects by execution as provided in this chapter. When the judg- 
ment requires the sale of property, the same may be enforced by a writ 
reciting such judgment, or the material parts thereof, and directing the 
proper officers to execute the judgment by making the sale and applying the 
proceeds in conformity therewith. When it requires the performance of any 
other act, a certified copy of the Judgment may be served upon the party 
against whom it is given, or the person or officer who is required thereby or 
by law to obey the same, and his obedience thereto enforced. If he refuses, 
he may be punished by the court as for contempt. [R. C. 1905, § 7100; 
C. Civ. P. 1877, § 308; R. C. 1899, § 5501.) 


, ee for sale or delivery of specific property. McCormack v. Phillips, 4 D. 506, 
4N. W. 39. 


Order must be served personally as basis for contempt proceeding. Larson v. Larson, 
95S. D. 1, 67 N. W. 842, 


As to similar provision in Cal. Code Civ. Proc., § 684, see Newmark v. Chapman, 53 
Cal. 557; Hopkins v. Wiard, 72 Cal. 259, 13 Pac. 687; Kimple v. Conway, 75 Cal. 413, 17 
Pac, 546; Tregear v. Etiwanda W. Co., 76 Cal. 537, 9 Am. St. Rep. 245, 81 Pac. 658; 
Ontario L. & I. Co. v. Bedford, 90 Cal. 181, 27 Pac. 39; Seventy-Six L. & W. Co. v. 
Superior Court, 93 Cal. 139, 28 Pae. 813; Southern Cal. L. Co. v. Ocean Beach H. Co., 
94 Cal. 217, 28 Am. St. Rep. 115, 29 Pac. 627; Northern C. I. Trust v. Cadman, 101 Cal. 
200, 35 Pac. 557; Lehnhardt v. Jennings, 119 Cal. 192, 48. Pac, 56, 51 Pac. 195; White 


ae 130 Cal. 597, 80 Am. St. Rep. 150, 62 Pac. 1062; Heyman v. Babcock, 30 Cal. 


§ 7715. Three kinds of execution. There shall be three kinds of execu- 
tion: one against the property of the Judgment debtor; another against his 
person; and the third for the delivery of the possession of real or personal 
property or such delivery with damages for withholding the same. [R. C. 
1905, § 7101; C. Civ. P. 1877, § 309; R. C. 1899, § 5502.] 

§ 7716. Against property. To different counties. When the execution is 
against the property of the judgment debtor, it may be issued to the sheriff 
of any county where the judgment is docketed. When it requires the delivery 
of real or personal property, it must be issued to the sheriff of the county 
where the property or some part thereof is situated. Executions may be 
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issued at the same time to different counties. Real property adjudged to be 
sold must be sold in the county where it lies by the sheriff of such county, 
or by a referee appointed by the court for that purpose, and thereupon the 
sheriff or referee must execute a certificate of sale to the purchaser as herein- 
after provided. An execution may issue against a married woman, and it 
must direct the levy and collection of the amount of the judgment against 
her from her separate property, and not otherwise. [R. C. 1905, § 7102; C. Civ. 
" eal : rae pad : oe idy, 4 8. D. 58, 54 N. W. 928 
x D again 0 2 P : . D. 58, - W. : 
Execution aiat be deed icin counter he judgment was rendered. Bostwick v. 
Benedict, 4 8. D. 414, 57 N. W. 78. 
Execution to sheriff of another county is valid though taken from office before tran- 


script is filed in that county. McDonald v. Fuller, 11 8. D. 355, 77 N. W. 581, 74 
Am. St. Rep. 815. 


§ 7717. When against person. If the action is one in which the defendant 
might have been arrested as provided in section 7489 and section 7491, an 
execution against the person of the judgment debtor may be issued to any 
county within the jurisdiction of the court after the return of an execution 
against his property unsatisfied in whole or in part. But no execution shall 
issue against the person of a judgment debtor unless an order of arrest has 
been served as in this code provided, or unless the complaint contains a 
statement of facts showing one or more of the causes of arrest required by 
section 7489. [R. C. 1905, § 7103; C. Civ. P. 1877, § 311; R. C. 1899, § 5504.) 

t 


v. Knott, 7 8. D. 179, 63 N. W. 783; Hormann v. Sherin, 8 8. D. 36, 65 N. W. 434, 59 
Am. St. Rep. 744; Granholm v. Sweigle, 3 N. D. 476, 57 N. W. 509. 
Execution against person authorized in action to recover value of goods where order 
of arrest has been served. Lyon v. Bertolero, 23 S. D. 82, 120 N. W. 766. : 
Execution against person may be issued in action by father for seduction of minor 
51 


interested ; and it must intelligibly refer to the judgment, stating the court, 
the county where the Judgment roll or transcript is filed, the names of the 
parties, the amount of judgment, if it is for money, and the amount actually 
due thereon, and the time of docketing in the county to which the execution 
i$ Issued, and shall require the officer substantially as follows: 

It 18 against the Property of the judgment debtor, to satisfy the 
judgment with interest and accruing costs out of the personal property of 
such debtor; and if sufficient personal property cannot be found, out of the 
real property belonging to him on the day when the judgment was docketed 
in the county or at any time thereafter. 

2, t it is against real or personal property in the hands of personal repre- 
sentatives, heirs, devisees, legatees or tenants of real property or trustees, to 
Satisfy the Judgment out of such property. 

3. If it 18 against the person of the judgment debtor, to arrest such debtor 
and commit him to the jail of the county, until he shall pay the judgment or be 

charged according to law. 
ae : It is for the delivery of the Possession of real or personal property, 
Sill Ma the possession of the Same, particularly describing it, to the party 
pie ed thereto, and may at the same time require the officer to satisfy any 

Sts, damages or rents or profits recovered by the same judgment out of the 
a Property of the party against whom it was rendered, and the value 
if a Fy feperty for which the Judgment was recovered, to be specified therein ; 

@ forty, thereof cannot be had, and if sufficient personal property cannot 
the ound, then out of the real property belonging to him on the day when 
“ne Judgment wag docketed or at any time thereafter, and shall in that respect 
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be deemed an execution against property. [R. C. 1905, § 7104; C. Civ. P. 1877, 


§ 312; R. C. 1899, § 5505.) 
Amendment of writs of execution. 101 Am. St. Rep. 550. 
As to similar provision in Cal. Code Civ. Proc., § 682, see Van Cleave v. Bucher, 79 
Cal. 600, 21 Pac. 954; Southern California L. Co. v. Ocean Beach H. Co., 94 Cal. 217, 
28 Am. St. Rep. 115, 29 Pac. 627; Hibernia Sav. & L. Soc. v. Behnke, 121 Cal. 339, 53 
Pac. 812; O’Donnell v. Merguire, 131 Cal. 527, 82 Am. St. Rep. 389, 63 Pac. 847. 


§ 7719. Time of return. The execution shall be returnable within sixty 
days after its receipt by the officer to the clerk with whom the record of 
judgment is filed. [R. C. 1905, § 7105; C. Civ. P. 1877, § 313; R. C. 1899, 
§ 5506. ] 

Execution is returnable sixty days after its delivery to officer for service. Schroeder v. 
Pehling, 20 S. D. 642, 129 Am. St. Rep. 952, 108 N. W. 252. 

As to similar provision in Cal. Code Civ. Proc., § 683, see Southern California L. Co. 
v. Ocean Beach H. Co., 94 Cal. 217, 28 Am. St. Rep. 115, 29 Pac. 627. 


§ 7720. Property liable to execution. Manner of levy. All goods, chattels, 
moneys and other property, both real and personal, or any interest therein 
of the judgment debtor not exempt by law and all property and rights of 
property seized and held under attachment in the action are liable to execu- 
tion. Shares and interests in any corporation or company, and debts and 
credits, and all other property, both real and personal, and any interest in 
real or personal property and all other property not capable of manual 
delivery, shall be liable to be taken on execution and sold as hereinafter 
provided. The levy of an execution shall be made in the same manner as a 
levy under a warrant of attachment. [R. C. 1905, § 7106; C. Civ. P. 1877, § 314; 
R. C. 1895, § 5507.1] 


Judgment is subject to levy and sale on execution. Acme Harvesting Mach. a 
Hinkley, 23 S. D. 509, 132 N. W. 482; McLaughlin v. Alexander, 2 S. D. 226, 49 N. W- 
99. 


P sige se a es of redemption subject to sale-on execution. Muller v. Flavin, 13 
. D. 595, 83 N. W. 687. : 
Levy upon debt due judgment debtor. Faber v. Wagner, 10 N. D. 287, 86 N. W. 963. 
Purchaser of school land, receiving contract of sale on making first payment, has 
egy therein subject to sale on execution. Brooke v. Eastman, 17 8. D. 339, 96 
. W. 699. 
Property subject to levy and seizure: 
ew. 22 L.R.A. 215. 
oreign railroad car. 64 L.R.A. 501; 16 L.R.A.(N.S.) 1026. 
heating = phelgine 1 B. R. C. 986. 
interest of heir, legatee or devisee. 44 Am. Dec. 338. 
——Jjudgments. 92 Am. Dec. 416. 
——crops. 23 L.R.A. 258; 55 Am. Dec. 161. 
——croppers’ interest. 51 Am. Dec. 410. 
money in officer’s hands. 55 Am. Dec. 264. 
——-property in hands of assignee for creditors. 26 L.R.A. 593. 
property in the hands of a receiver. 2 Am. St. Rep. 403; 71 Am. St. Rep. 370. 
——corporate franchise or property necessary for its enjoyment. 20 L.R.A. 737; 31 
L.R.A.(N.S.) 636; 15 Am. Dec. 595. 
Liability of alimony for debts. 32 L.R.A.(N.S.) 270. 
Levy upon contents of sealed package or locked receptacle. 41 L.R.A.(N.S.) 764. 
Right to levy legal process upon intoxicating liquors. 20 L.R.A.(N.S.) 1118. 
Right of creditors to levy on insurance policy or its cash surrender value. 16 
L.R.A.(N.S.) 318, 319. — 
Liability of promissory note to levy and seizure under attachment or execution. 14 
LJR.A.(N.S.) 1235, 
Leasehold estate as subject of levy under attachment or execution. 17 L.R.A.(N.S.) 
841; 239 L.R.A.(N.S.) 886. 
Attachment of proceeds of execution sale in the hands of the sheriff. 43 L.R.A.(N.S.) 




















571. 

Right to attach fund in the hands of officer of court after he has been ordered to pay 
the same to the party. 13 L.R.A.(N.S.) 758; 30 L.R.A.(N.S.) 720. 

Levy on shares of stock in foreign corporation. 55 L.R.A. 796. 

Validity of pledge or other transfer of corporate stock when not made in corporate 
books as against executions. 20 L.R.A.(N.S.) 996. 

Corporate bonds as subject of attachment as tangible property. 36 L.R.A.(N.S.) 421. 

Liability of claim or interest in public land for debts contracted before issuance of 
a patent. 34 LJR.A.(N.S.) 405. 

1828 


in Civil Actions. CODE CIVIL PROCEDURE. §§ 7720-7723 


Right of creditors levying on goods sold for cash but delivered without payment. 13 
LRA (NS) 697; 29 L.R.A.(N.S.) 709. 

Right of one’s creditors to make or control election for or against a will, or between 
different provisions of a will or a statute. 11 L.R.A.(N.S.) 379. : 

May provision in will for support of person which is made a lien or charge upon 
property devised or bequeathed to others be reached by his creditors. 23 L.R.A.(N.S.) 
526. 


Option of cestui que trust to require a conveyance or otherwise terminate the trust 
subjecting the same to the claims o creditors. 25 L.R.A.(N.S.) 236. 


ere and contingent interests in real property as subject of levy. 23 L.R.A. 642; 
30 L.R.A.(N.S.) 115, 


Levy on partnership property for debt of partner. 46 LsR.A. 481; 57 Am. St. Rep. 436. 

Proper mode of levying on growing crop. 16 L.R.A.(N.S.) 1047. 

Irregularities in levy, as ground of injunction. 30 L.R.A. 136, 

As to similar provision in Cal. Code Civ. Proc., § 688, see aes v. Nunan, 52 Cal. 
826; Pacific Bank v. Robinson, 57 Cal. 520, 40 Am. Rep. 120; Fish v. Fowlie, 58 Cal. 373; 
McBride v. Fallon, 65 Cal. 301, 4 Pac. 17 ; Latham v. Blake, 77 Cal. 646, 18 Pac. 150, 
20 Pac. 417; Southern California L. Co. v. Ocean Beach H. Co., 94 Cal. 217, 28 Am. St. 
Rep. 115, 29 Pac. 627; Lowenberg v. Greenebaum, 99 Cal. 162, 21 L.R.A. 399, 37 Am. 
St. Rep. 42, 33 Pac. 794; Godfrey v. Monroe, 101 Cal. 224, 35 Pac. 761; Lehnhardt v. 
genuine, 119 Cal. 192, 48 Pac. 56, 51 Pac. 195; Risdon I, & L. Works v. Citizens’ T. Co., 
122 Cal. 94, 68 Am. St, Rep. 25, 54 Pac. 529; Hoxie v. Bryant, 131 Cal. 85, 63 Pac. 
153; West Coast S. F. Co. v. Wulff, 133 Cal. 315, 85 Am. St. Rep. 171, 65 Pac. 622: 
Johnson v, Gorham, 6 Cal. 195, 65 Am. Dec. 501; Adams v. Hackett, 7 Cal. 187; Davis 


: pitehell, 34 Cal. 81; Hastings v. Cunningham, 39 Cal. 137; Le Roy v. Dunkerly, 54 
al, 452, 


_ § 7721. Pledged or mortgaged property may be levied on. When property 
is pledged or mortgaged or subject to a lien for the payment of money or the 
performance of any obligation the right and interest of the execution debtor 
therein may be sold on execution without taking possession of or removing the 
property to the place of sale, but the entire right and interest of such debtor 
in all the property separately pledged or covered by each Separate mortgage 
or lien shall be sold together as a distinct parcel or thing and the purchaser 
at such sale shall acquire all the right and interest of such debtor therein. 
[R. C. 1905, § 7107 ; R. C. 1895, § 5508.] 

§ 7722. Officers’ proceedings on execution. When an execution is delivered 
to any officer, he must indorse thereon the day and hour when he received it 
and must proceed to execute the same with diligence; and if executed, an 
exact description of the property at length with the date of the levy, sale or 
other act done by virtue thereof must be indorsed upon or appended to the 
execution; and if the writ wag not executed or executed in part only, the 
Teason in such case must be stated in the return. If no personal property 
18 found an indorsement to that effect must be made on the writ before levy 


1899 (Fon creel . (B.C. ; C. Civ. P. 1877, § 315; R. C. 
1899, § s50g 7 Property. [R. C. 1905, § 7108; C. Civ § 


There must be an indorsement of no Persona) property found before levy upon real 


Property. As to sufficiency of indorsement, see First National Bank v. Fair Association, 
28. D. 145, 48 N. W. 859. 


th : Levy and sale. The officer must execute the writ by levying on 
-'¢ Property of the judgment debtor, collecting the things in action by suit 
son » if necessary, or by selling the same, selling the other 
ate Bak and paying to the plaintiff the proceeds, or so much thereof as 
1399 ee execution. [R. C. 1905, § 7109; C. Civ. P. 1877, § 316; BR. C. 


a0 Nye debt due the judgment debtor. Lindskog v. Schouweyler, 12 S. D. 176, 


peggment; how levied u 26, 49 N. W. 99. 
; pon. McLaughlin v. Alexander, 2 S. D. 226, 49 N. W. 
ds ty of sheriff to pursue property which escapes from his custody. 32 L.R.A.(N.S.) 


souisbility of officer for larceny while acting under writ of execution. 3 L.R.A.(N.S.) 
ne of officers ag to service of execution in the absence of directions, 95 Am, Dec. 
Gass similar provision in Cal. Code Civ, Proc., § 691, see Hotchkiss v. Smith, 108 


eher; 41 Pac. 304; Lehnhardt v. Jennings, 119 Cal. 192, 48 Pac. 56, 51 Pac. 195; 
erin v. Saunders, 181 Cal. 681, 54 L.R.A. 272, 63 Pac. 1084. 
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24, Amount levied. When lien on personalty. The officer must in 
Tae select such property and in such quantities as will be likely ee 
the exact amount required to be raised as nearly as practicable, and having 
made one levy, may at any time thereafter, make other levies if he deems 
it necessary. But no writ of execution shall be a lien on personal poe 
before the actual levy thereof. [R. C. 1905, § 7110; C. Civ. P. 1877, § ; 

.C, , § 5511. 
. § 7135, Thies id action. Judgments, bank bills and other things in action 
may be sold or appropriated as provided in the next following section, oe 
assignment thereof by the officer shall have the same effect as if made by the 
defendant. [R. C. 1905, § 7111; C. Civ. P. 1877, § 318; R. C. 1899, § 5512. ] 

§ 7726. What need not be sold. Money levied on may be appropriated 
without being advertised or sold. The same may be done with bank bills, 
drafts, promissory notes or other papers of the like character, if the plaintiff 
will receive them at their par value as cash, or if the officer can exchange 
them for cash at that value. [R. C. 1905, § 7112; C. Civ. P. 1877, § 319; R. C. 
1899, § 5513. : | a 

§ iar Pies to sheriff by third person. After the rendition of the 
judgment any person indebted to the defendant in execution may pay to 
the sheriff the amount of such indebtedness, or so much thereof as is necessary 
to satisfy the execution and the sheriff’s receipt shall be a sufficient discharge 
therefor. [R. C. 1905, § 7113; C. Civ. P. 1877, § 320; R. C. 1899, § 5514.) 


Payment of money to sheriff b rson indebted to defendant dischar es the debt. 
Faber v. Wagner, 0 N. D. 287, 38 N W. 963; Bostwick v. Benedict, 4 §. D. 414, 57 
N. W. 78. 


“Applies to payments made to a constable. Bedford v. Kissick, 8 8. D. 586, 67 N. W. 
609. 


§ 7728. Claim by third person. Sheriff’s jury. If the property levied on 
is claimed by a third person as his property, the sheriff may summon from 
his county six persons qualified as jurors between the parties to try the 
validity of the claim. He must also give notice of the claim and of the time 
of trial to the plaintiff, who may appear and contest the claim before the 
jury. The jury and the witnesses must be sworn by the sheriff; and if their 
verdict is in favor of the claimant the sheriff may relinquish the levy, unless 
the judgment creditor gives him a sufficient indemnity for proceeding thereon. 
The fees of the jury, the sheriff and the witnesses must be paid by the 
claimant, if the verdict is against him; otherwise by the plaintiff. Kach 
party must deposit with the sheriff before the trial the amount of his fees 
and the fees of the jury and the sheriff must return to the prevailing party 


the amount so deposited by him. [R. C. 1905, § 7114; C. Civ. P. 1877, § 321; 
R. C. 1899, § 5515.) 


Calling sheriff’s jury, not required before demanding indemnity. Matheson v. John- 
son, 16 S. D. 347, 92 N. W. 1083. 


Undertaking voluntarily executed by attaching creditor when property is claimed b 
another than debtor is valid, although no jury tried the claim. Matheson v. F. W. 
Johnson Co., 16 S. D. 347, 92 N. W. 1083. 


As to nature and effect of sheriff's jury and verdict. Pfeifer vy, Hatton, 17 N. D. 99, 
115 N. W. 191 


Right to maintain action to recover Property in specie against officer who has levied 
thereon. 18 L.R.A.(N.S.) 1272. 


As to similar provision in Cal. Code Civ. Proc., § 689 


Pac. 1110; Kellogg v. Burr, 126 Cal. 38, 58 Pac. 306; Hickey vy. Coschina, 133 Cal. 8t, 
65 Pac. 313; Richey v. Haley, 138 Cal. 441, 71 Pac. 499. 


ARTICLE 2.— Exemptions. 

§ 7729. Property exempt from all process. 

the property mentioned in this chapter is e 

es defined by chapter 51 of the civil code, fr 
1830 


Except as hereinafter provided 
xempt to the head of a familv 
om attachment or mesne process 
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and from levy and sale upon execution and from any other final process issued 
from any court. [R. C. 1905, § 7115; C. Civ. P. 1877, § 322; R. C. 1895, 
§ 5516.1 Scie aes RA cst tiasen d 

§ 7730. Absolute exemptions. The property mentioned in this section is 
absolutely exempt from all such process, levy or sale: 

1. All family pictures. ; 

2. A pew or other sitting in any house of worship. 

3. A lot or lots in any burial ground. ; h 

4. The family bible and all school books used by the family and all other 
books used as a part of the family library not exceeding in value one hundred 
dollars. 

o. All wearing apparel and clothing of the debtor and his family. 

6. The provisions for the debtor and his family necessary for one year’s 
supply, either provided or growing, or both, and fuel necessary for one hoa 

7. The homestead as created, defined and Sa by law. [R. C. 1905, 
§ 7116; C. Civ. P. 1877, § 323; R. C. 1899, § 5517. 

Exemption privil = to be liberally construed and debtor should not be de rived 
thereof through technical following of statutes pertaining to pleading. Bradley v. 
Earle, 22 N. D. 139, 42 L.R.A.(N.S.) 575, 132 N. . 660, Ann. Cas. 1914A, 1181. a 

Personal property exemptions not repealed by constitution. Roesler v. Taylor, 3 N. D. 
546, 58 N. ¥. 342, Ww 

Defeat by offset of mutual udgment. Cleveland v. McCanna, 7 N. D. 455, 75 N. W. 
908, 66 Am. St. Rep. 670, 41 L.R.A. 852; Pirie v. Harkness, 3 S. D. 178, 52 N. W. 581. 

A watch and chain habitually worn is exempt as wearing apparel. Brown v. Edmonds, 
8 8. D. 271, 66 N. W. 310, 59 Am. St. Rep. 762. zs 
In bankruptcy of partnership individual exemptions are not allowed. Re Lenz, 9 

ed. 486, 

Exemption claim; when made by wife. Ness v. Jones, 10 N. D. 587, 88 N. W. 706. 

Reservation of exemptions in assi ent is no evidence of fraud. Wed River Bank v. 
Freeman, 1 N. D. 196, 46 N. W. 36; Dawley v. Sherwin, 5 S. D. 594, 53 N. W. 1027. 

eens become absolute property of family on death of husband. Fore v. Fore, 
2.N. D. 260, 50 N. W. 712. 

Selection of homestead; extent and value; liability for debts. Foogman v. Patterson, 
9 N. D. 254, 83 N. W. 15; Van Doren v. Miller, 14 S. D. 264, 85 N. W. 187. 

Homestead exempt from sale for purchase money. N. W. Loan Co. v. Jonasen, 11 
8. D. 566, 79 N. W. 840. ; D 
; Sale of homestead under execution conveys no title. Johnson v. Twichell, 13 N. D. 

26, 100 N. W. 318. 

Homestead is not subject to mechanics’ lien. Fallihee v. Wittmayer, 9 S. D. 479, 70 
N. W. 642; Morgan v. Beuthein, 10 8. D. 650, 75 N. W. 204, 65 Am. St. Rep. 733; L. 
Lamb Lumber Co. v. Roberts, 23 S. D. 191, 121 N. W. 93. ; ; 

Homestead or proceeds thereof are absolutely —e from seizure by creditor, ex- 
cept as specified in statute. Dieter v. Fraine, 20 N. D. 484, 128 N. W. 684. 

Constitutionality of statutes relating to exemption of personal property. 45 Am. 

c. 251. 


How far proceeds of exempt property retain exempt character. 19 L.R.A. 33. 
Recovery of judgment for exempt claim pending garnishment proceedings in another 
state. 35 L.R.A.(NS.) 1154. 
Duty of garnishee to set up exemption of principal debtor. 19 L.R.A. 580. 
Set-off and counterclaim against exempt claim. 42 L.R.A.(N.S.) 575. 
ar for loss of exemption by garnishment in another state. 19 L.R.A. 580; 36 
KA. 582, 
Federal courts following state decisions as to debtor’s exemptions. 40 L.R.A.(N.S.) 437. 
to similar provision in Cal. Code Civ. Proc., § 690, see In re McManus, 87 Cal. 
292, 10 L.R.A. 567, 22 Am. St. Rep. 250, 25 Pac. 413; Estate of Klemp, 119 Cal. 41, 39 
L.R.A, 340, 63 Am. St. Rep. 69, 50 Pac. 1062. : 
§ 7731. Additional exemptions. In addition to the property mentioned in 
the preceding section, the head of a family may, by himself or his agent, 
select from all other of his personal property not absolutely exempt, goods, 
chattels, merchandise, money or other personal property, not to exceed in 
the aggregate five hundred dollars in value, which is also exempt and must as 
chosen and appraised as hereinafter provided. [1911, ch. 182; R. C. 1905, 
§ 7117; C. Civ. P. 1877, § 324; R. C. 1895, § 5518; 1901, ch. 76.] ne 
Additional exemptions a personal privilege, and must be claimed, or they are watved. 
ngley v. Daly, 1 S. D. 257, 46 N. W. 247° if Hat- 
Sufficiency of schedule to entitle debtor to exemptions under statute. Pfeifer v. 
ton, 18 N. D. 144, 118 N. W. 19. 
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Selection of additional exemptions. Northup v. Cross, 3 N. D. 433, 51 N. W. 718; 
nee v. Barnes, 4 N. D, 311, 60 N. W. 841; Linander v. Longstaff, 7 8. D. 157, 63 
. W. 775. 


ny Damarried man may be head of family. Webster v. MoGauvran, 8 N. D. 274, 78 
. W. 80. 


Mutual judgments cannot be set off to defeat exemptions. Cleveland v. McCanna, 7 
N. D. 455, 735 N. W. 908, 66 Am. St. Rep. 670, 41 L.R.A. 852. 


. oo of exemptions by wife. Ecker v. Lindskog, 12 8. D. 428, 81 N. W. 905, 48 
-R.A. 155, 


Married woman living with her husband must show affirmatively that she heads the 
family to recover exempt property. Blount v. Medbery, 16 S. D. 562, 94 N. W. 428. 

Debtor is entitled to reasonable time after notice that his selection exceeded amount 
allowed by law to make second selection. Nelson v. Oium, 21 S. D. 541, 114 N. W. 691. 

Claim for oe in garnishment proceeding in justice court must, in order to serve 


as defense, have been preceded by filing schedule of debtor’s personal property. Burcell 
v. Goldstein, 23 N. D. 257, 136 N. W. 243. 


§ 7732. Specific alternative exemptions. Instead of the exemption granted 
in the preceding section the head of the family may select and choose the 
following property, which shall then be exempt: 

1, All miscellaneous books and musical instruments for the use of the family 
not exceeding five hundred dollars in value. 

2. All household and kitchen furniture, including beds, bedsteads and 
bedding used by the debtor and his family not exceeding five hundred dollars 
in value; and in case the debtor shall own more than five hundred dollars’ 
worth of such property, he must select therefrom such articles to the value of 
five hundred dollars leaving the remainder subject to legal process. 

3. Three cows, ten swine, one yoke of cattle and two horses or mules or 
two yokes of cattle, or two spans of horses or mules, one hundred sheep and 
their lambs under six months old and all wool of the same and all cloth or 
yarn manufactured therefrom, the necessary food for the animals herein- 
before mentioned for one year either provided or growing, or both, as the 
debtor may choose; also one wagon, one sleigh, two plows, one harrow and 


farming utensils, including tackle for teams, not exceeding three hundred 
dollars in value. 


The library and instruments of any professional person not exceeding six 
hundred dollars in value. [R. C. 1905, § 7118; C. Civ. P. 1877, § 325; R. C. 


§ 7733, Those by number chosen. By value appraised. All the articles 
which are exempt by limitation of 


chosen is agent or attorney ; so, also all prop- 
erty exempt by limitation of value must be determined by an appraisement 
made under the direction of the sheriff or other officer. 


an execution, warrant of attachment or 
other process has been issued, desires to avail himself of the benefit of section 


claiming such insufficiency to the person making the claim for exemptions, and 
specifying in apt language the defect complained of. And the person claim- 
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ing the exemption shall thereupon amend the same to conform to the objections 
made within three days, if he or they desire so to do, by serving upon the 
proper person an amended claim for exemptions. [1913, ch. 161; R. C. 1905, 
§ 7119; C. Civ. P. 1877, § 326; 1885, ch. 55, § 1; R. C. 1899, § 5520.] 
Debtor must indicate property selected. Northrup v. Cross, 2 N. D. 433, 51 N. W. 718. 
Schedule not necessary to show debtor to be head of family. Webster v. McGauvran, 
8 N. D. 274, 78 N. W. 80. 
Failure to make out schedule; property omitted subject to levy. Wagner v. Olson, 3 
N. D. 69, 54 N. W. 286; Holdridge v. Lee, 3 S. D. 134, 52 N. W. 265; Brown v. Ed- 
monds, 5 S. D. 508, 59 N. W. 731. 
Duty of officer to have appraisement made when schedule has been delivered. Paddock 
v. Balgord, 2 8. D. 100, 48 N. W. 840; Linander v. Longstaff, 7 S. D. 157, 63 N. W. 775. 
Admission of a service of copy of schedule sufficient. Swensen v. Christoferson, 10 
8. D. 188, 72 N. W. 459, 65 Am. St. Rep. 712. 
Exemptions cannot be claimed or secured by filing schedule with constable, as section 
does not apply to garnishments in justice’s court. Burcell v. Goldstein, 23 N. D. 257, 
136 N. W, 243. 

§ 7734. How appraisers selected. To make the appraisement the debtor, 
his agent or attorney must select one person and the creditor, his agent or 
attorney, another person, and these two so selected, a third person, who 
must all be disinterested citizens of the county, not related to either party 
nearer than the fourth degree. If the two fail to agree upon a third person, 
the sheriff or other officer must select the third person; and in like manner, 
if either the debtor or creditor fails or refuses upon notice to select a person 
to act as one of the appraisers, the sheriff or other officer must select one for 
them. [R. C. 1905, § 7120; C. Civ. P. 1877, § 327; R. C. 1899, § 5521.] 

§ 7735. Oath and duties of appraisers. The three appraisers so selected 
must take and subscribe an oath before the sheriff or other officer, to be | 
attached to the inventory of appraisement, that they will truly, honestly 
and impartially appraise the property of the debtor. The property must be 
appraised at the actual value of the several articles at the place where they 
are situated as near as can be determined, and must be set down in an 
inventory by articles or by lots, when definitely descriptive, with the value 
Opposite. From the appraisement so made, if over the amount of one thou- 
sand dollars, the debtor, his agent or attorney, may select the amount in 
value of one thousand dollars, or the alternative amount in value of each 
class, leaving the remainder, if any, subject to legal process. [R. C. 1905, 
§ 7121; C. Civ. P. 1877, § 328; 1885, ch. 55, § 2; R. C. 1899, § 5522; 1901, ch. 76.] 

§ 7736. Wife, or child over sixteen, may act. If in any case the debtor 
neglects or refuses or for any cause fails to claim the whole or any of the 
aforesaid exemptions, his wife is entitled to make such claim or demand and 
to select an@ choose the property, to select and designate one of the appraisers 
and to do all other acts necessary in the premises the same and with like 
effect as the debtor himself might do; and if she neglects, refuses or for any 
cause fails so to do in whole or in part, then one of their children of sixteen 
years of age or upwards, being a member of the family, may do so in like 
manner and with like effect. [R. C. 1905, § 7122; C. Civ. P. 1877, § 329; R. C. 
1899, § 5523.] 


_ Selection by wife on husband’s failure; thirty-two days not unreasonable delay. 
Noyes v. Belding. 5 8. D. 603, 59 N. W. 1069; Noves v. Belding, 6 8. D. 629, 62 N. W. 


953; Foogman v. Patterson, 9 N. D. 254, 83 N. W. 15; Meyer v. Beaver, 9 S. D. 168, 
68 N. W. 310. 


Claim to exempti ife after 1 husband’s property entitles him to sue 
sheriff for wrongfil levy. TP womipsen, ¥. Denahie 16 S. v. Pad, ON. W. 27. 
Right of debtor to assign exemptions, or delegate to another the right to select exempt 
Property. 30 L.R.A.(N.S.) 982. 
§ 7787. Sheriff's inventory of exemptions. The sheriff or other officer hav- 
ing any process of levy or sale must make return with his writ or warrant 
of any inventory and appraisement of any such exempted or other personal 
Property. [R. C, 1905, § 7123; C. Civ. P. 1877, § 330; R. C. 1899, § 5524.] 
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§ 7738. Notice to debtor. Claim within three days. In all cases of a levy 
upon personal property by the sheriff, constable or other officer, he must 
give notice thereof to the debtor, his attorney, agent or wife or, failing 
conveniently to find either, to such child as is described in section 7736; and 
the debtor or such other person for him must claim or demand the benefit of 
these exemptions within three days after such notice from the officer, and 
said notice of levy may Py COPY or by reading. [R. C. 1905, § 7124; C. Civ. 

‘ 31; R. C. 1899, § 5525. 

. Bert notice ee alone dl to make levy. Auby v. Rathbun, 11 8, D. 474, 78 
. W. 952, 


Time for claiming ate di not extended by replevin by third party. Furrow v. 
Zollars, 8 8. D. 522, 67 N. W. 612. 


Not necessary to demand exemption until service of notice. Bates v. Callender, 3 
D. 256, 16 N. W. 506. 


Refusal of garnishee to pay over money because exempt. Black Hills Co. v. Mitchell, 
11 S. D. 615, 79 N. W. 999,°74 Am. S&t. Rep. 830. 

Waiver of exemption by failure to claim. 31 Am. Rep. 44, 

Injunction to protect exemption in case of execution sale. 80 L.R.A. 99. 

Jurisdiction of courts to enjoin execution sales in protection of exemption. 30 L.R.A. 
32 


Amount in dispute in case of injunction against sale of exempt property. 61 L.R.A. 
781, 

Injunction against suit in another state to evade local exemption laws, 15 L.R.A. (N.8.) 
1008. 


§ 7739. Cases in which only absolute exemptions are allowed. No personal 
property, except absolute exemptions, shall be exempt from execution or 
attachment in an action for laborer’s or mechanic’s wages, or for a debt in- 


in accordance with the provisions of section 7120. [R. C. 1905, § 7125; 
C. Civ. P. 1877, § 332; 1881, ch. 34, § 1; R, C. 1899, § 5526; 1901, ch. 77.] 


: Judgment for labor is not for “ laborers’ or mechanics’ wages.” Paddock v. Balgord, 


Only absolute exemptions allowed ag against execution on judgment for property ob- 
tained under false pretenses. Re Kae pler, 7 N. D. 435, 75 N. W. 789; Sobolisk v. 
Jacobson, 6 N. D. 175, 69 N. W. 46; Sindback v. Griffith, 7 8, D. 109, 63 N. W. 544; 
Hall v. Harris, 1 S, D. 279, 46 N. W. 931, 36 Am. St, Rep. 730; Perrott v. Owen, 7 
8. D. 454, 64 N. W. 526; Taylor v. Rice, 1 N. D. 72, 44 N. W. 1017. 


aeanehing goods; purchase money; execution. Wagner vy, Olson, 8 N. D. 69, 54 N. W. 


Mortgagor is not entitled to exemptions as against mortgagee who recovered judg- 
re ote Perse notes given for purchase price. Mosteller vy. Holborn, 21 8. D. 547, 


Lien of attachment on Personal property of bankrupt, set aside as exempt, in bank- 


ruptey proceedings, is not discharged by ‘discharge in bankruptcy. F, Ma er Boot & 
Shoe Co. vy. Ferguson, 19 N. D. 496, 126 N. W. HNO. poe 


. ] 2 solutely exempt from seizure by creditor, ex- 
cept as specified in statute. Dieter v. Fraine, 30 N. D. 484, 128 N. W. 684. 


property, when so applicable. ; 


All partnership property claimed as exempt shall constitute a part of the 
exemptions of the several] partne.s, the same being divided in 
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to the interests of the partners in the firm assets, and in no case shall the 
aggregate exemptions of the several partners exceed the amount which would 
have been allowed to them if the partnership had not existed; provided, 
however, that the provisions of this section shall not apply to or affect any 
debt contracted prior to the taking effect thereof. [R. C. 1905, § 7127; 
C. Civ. P. 1877, § 333; R. C. 1895, § 5528; 1901, ch. 76.] 
aur to fee not repealed by constitution. Roesler & White v. Taylor, 
8 N. D. 546, 58 N. W. 342. 
Exemptions of partnership belong to firm, not to individuals. Betts v. Letcher, 1 
8. D. 182, 46 N. W. 193. 
Wife of partner may claim exemptions on failure of husband to do so. Noyes v. 
Belding, 5 S. D. 603, 59 N. W. 1069; Noyes v. Belding, 6 8. D. 629, 62 N. W. 953. 


§ 7742. When no exemptions. Except those made absolute, the exemp- 
tions herein provided for must not be construed to apply to the following 
persons : 

1. To a corporation for profit. 

2. To a nonresident. ; 

3. To a debtor who is in the act of removing with his family from the 
state; or | 

4. Who has absconded, taking with him his family. [R. C. 1905, § 7128; 
C. Civ. P. 1877, § 333; R. C. 1899, § 5529.] 

Wife of partner may claim exemptions on failure of husband to do so. Noyes v. Beld- 
ing, 5 S. D. 603, 59 N. W. 1069; Noyes v. Belding, 6 8. D. 629, 62 N. W. 953. 


Exemptions of partnership belong to firm, not to individuals. Betts v. Letcher, 1 
8. D. 182, 46 N. W. 193. 


Exemption to partnership not repealed by constitution. Roesler & White v. Taylor, 3 
N. D. 546, 58 N. W. 342. 


ie bankruptcy of partnership, individual exemptions not allowed. Re Lenz, 97 Fed. 


2. Widow's right to exemption out of personal assets of estate of deceased husband, 
bi was @ nonresident. 11 L.R.A.(N.S.) 361. 


en does nonresidence of person intending to leave permanently begin, for purpose 
of exemption. 1 L.R.A.(N.S.) 778, 


§ 7743. Only absolute exemptions against fines, penalties and costs. No 
Property, either real or personal, except the homestead and other exemp- 
tions made absolute shall be exempt from levy, seizure and sale by virtue of 
any final writ or process issued on a judgment for fines, penalties or costs 
of criminal prosecutions, and no property except the homestead and other 
*xemptiens made absolute, and personal property of any kind in addition 
thereto to the value of five hundred dollars, shall be exempt from levy, 
seizure or sale by virtue of any final writ or process issued on a judgment 
for forfeitures of undertakings and bonds, or of recognizance taken and en- 
tered in criminal cases, [R. C. 1905, § 7129; C. Civ. P. 1877, § 334 ; R. C. 
1899, § 5530.] 


ARTICLE 3.— SALES. 


§ 7744. Personalty, Notice of sale. Perishable. The officer who levies 
upon personal property by virtue of an execution must before he proceeds 
to sell the same cause public notice to be given of the time and place of such 
Bale for at least ten days before the day of sale. The notice must be given 

y advertisement published in some newspaper printed in the county or 
subdivision or, in case no newspaper is printed therein, by posting ad- 
vertisements in five public places in the county. Perishable property may 
- Sold by order of the court or a judge thereof, prescribing such notice, 
a sondiien at A sale as may be reasonable, arn Bln tte 

10n of the pr : . C. ; C. Civ. P. ; 
R. 0. 1699, ssBty property. [R. C. 1905, § 7130; C. Civ » § 


Ree a , once of sale insufficient. Bowman v. Knott, 8 S. D. 330, 64 N. W. a 

138.D 145, 8 : Ne ee issued by justice must be posted. Fodness v. Juelfs, 

chaser who made first payment and held contract from commissioners of school 
lands h h may be 


as j g : : 
339, 96 v Wont whic subject to execution. Brooke v. Eastman, 17 S. D 
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What constitutes proper and sufficient notice of execution sale. 75 Am. Dec. 704. 

As to similar provision in Cal. Code Civ. Proc., § 692, see Northern C. I. Trust v. 
Cadman, 101 Cal. 200, 35 Pac. 557; Lehnhardt v. Jennings, 119 Cal. 192, 48 Pac. 56, 
51 Pac, 195. ; 

§ 7745. Real property. Same. Before any real property or interest therein 
taken on execution shall be sold the officer making such sale must cause 
public notice of the time and place thereof in manner following: | 

1. If there is a newspaper printed in the county or subdivision where 
the real property to be sold is situated, such notice must be given by adver- 
tisement in some newspaper printed in such county or subdivision, once a 
week, for at least thirty days prior to making such sale. eT 

2. In case there is no newspaper printed in such county or subdivision, 
then the officer making such sale must cause such advertisement to be made 
by posting a copy of such advertisement on the outer door of the court house 
vr building wherein the district court of the county or subdivision was last 
held, and in five other public places in the county. All sales made without 
notice as provided in this section must be set aside by the court to which the 
execution is returnable. upon motion to confirm the sale. [R. C. 1905, § 71381; 
C. Civ. P. 1877, § 366; R. C. 1899, § 5532.] 

Title of purchaser as affected by irregularities in notice of judicial sale. 21 L.R.A. 42. 

What is proper and sufficient notice of judicial sale. 75 Am. Dec. 704. 

As to similar provision in Cal. Code Civ. Proc., § 693, see Kelley v. Desmond, 63 Cal. 
517; Northern C. I. Trust v. Cadman, 101 Cal. 200, 35 Pac. 557; Bellmer v. Blessington, 
136 Cal. 3, 68 Pac. 111. ; 

§ 7746. Where sale made. All sales of real property, or any interest 
therein, under execution, must be held at the court house, if there is one in the 
county or subdivision in which such real property is situated, and if there 
is no court house, then at the door of the house in which the district court 
was last held, and if there is no court house and no district court has been 
held in the county or subdivision, then at such place within the county or 
Subdivision as the sheriff shall designate in his notice of sale. [R. C. 1905, 
§ 7132; C. Civ. P. 1877, § 337; R. C. 1899, § 5533.] ; 

§ 7747. Time and manner of sale. All sales of property under execution 
must be made at public auction to the highest bidder between the hours 
of nine in the morning and four in the afternoon. After sufficient property 
has been sold to satisfy the execution no more can be sold. No sheriff or 
other officer, nor his deputy, holding the execution or making the sale of 
property, either personal or real, can become a purchaser or be interested 
directly or indirectly in any purchase at such sale, and every purchase 80 
made shall be considered fraudulent and void. When the sale is of personal 
property capable of manual delivery, it must be within view of those who 
attend the sale and be sold in such parcels as are likely to bring the highest 
price; and when the sale is of real property consisting of several known lots 
or parcels they must be sold separately. The Judgment debtor, if present at 
the sale, may also direct the order in which property, real or personal, shall 
be sold, when such property consists of several known lots or parcels or of 
articles which can be sold to advantage separately, and the sheriff or other 
officer must follow such directions. [R. C. 1905, § 7138; C. Civ. P. 1877, 
§ 338; R. C. 1899, § 5534.] 


Inadequacy of A ag sale of land en masse. Power v. Larabee, 3 N. D. 502, 57 N. W. 
789, 44 Am. St. Rep. 577, 
Sale of corporation stock may be without actual seizure or manual possession of 
certificate. Van Cise v. Bank, 4 D. 485, 33 N. W. 897. 
Place for holding judicial sale. 33 L.R.A. 92. 
Who may not purchase at judicial sale. 136 Am. St. Rep. 789, 
Right of officer conducting a sale to make bids. 20 L.R.A. 503. 
Irregularity in judicial sale as pround for injunction against sale. 30 L.R.A. 138. 
General rule as to suppression o competition at judicial sale. 42 L.R.A.(N.S.) 1198. 
Effect of sale of more land than necessary to satisfy judgment. 13 Am. Dec. 212. 
Injunction against sale of personal property. 111 Am. 8t. ep. 97. 
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As to similar provision in Cal. Code Civ. Proc., § 694, see Browne v. Ferrea, 51 a 
852; Vigoureux v. Murphy, 54 Cal. 346; Sheehy v. Graves, 58 Cal. 449; Gleason v. Hill, 
65 Cal. 17, 2 Pac. 413; Bank of Sonoma Co. v. Charles, 86 Cal. 322, 24 Pac. 1019; 
Ontario L. & I. Co. v. Bedford, 90 Cal. 181, 27 Pac. 39; Marston v. White, 91 Cal. 37, 27 
Pac. 588; Orton v. Brown, 113 Cal. 561, 45 Pac. 835; Connick v. Hill, 127 Cal. 162, 59 
Pac. 832; County Bank v. Goldtree, 129 Cal. 160, 61 Pac. 785; Anglo-Californian Bank 
v. Cerf, 142 Cal. 303, 75 Pac. 902; Smith v. Randall, 6 Cal. 47, 65 Am. Dec. 475; San 
Francisco v. Pixley, 21 Cal. 56. 


§ 7748. Postponements. When there are no bidders or when the amount 
offered is grossly inadequate, or when from any cause the sale of any real 
or personal property upon execution or upon the foreclosure of a mortgage or 
other lien is prevented from taking place on the day fixed, the sheriff, or 
person making the same, may postpone the sale for not more than three days 
without being required to give any further notice thereof, but he shall not 
make more than two such postponements and such postponements must be 
publicly announced when and where the sale should have taken place. Such 
sale may be postponed for a longer period than three days by continuing 
the publication of the original notice of sale together with notice of such 
postponement, specifying the time and place at which such postponed sale 
will be made. [R. C. 1905, § 7134; C. Civ. P. 1877, § 389; 1885, ch. 136, § 1; 
R. C. 1895, § 5535.] 

Adjournment of execution sales. 26 Am. Dec. 536; 97 Am. St. Rep. 653. 

Loss of priority of execution by consent of creditor to delay or postponement of 
judicial sale. 27 L.R.A. 374. 

Judicial sale on other than appointed date. 38 L.R.A.(N.S.) 248. 

§ 7749. Surplus paid defendant. When the property sells for more than 
the amount required to be collected, the surplus must be paid to the defend- 
ant, unless the officer has another execution in his hands on which said sur- 
plus may be rightfully applied. [R. C. 1905, § 7135; C. Civ. P. 1877, § 340; 
R. C. 1899, § 5536.] 

§ 7750. Sale after sixty days. Abandonment of levy. In case of the 
failure of the sale by reason of irregularities in giving notice thereof, or of 
its postponement, the property may be sold upon proper notice by virtue 
of the execution after the expiration of the sixty days allowed for the return 
thereof, and the officer in his return shall set forth the facts regarding 
such failure or postponement; or the plaintiff may in writing filed with the 
clerk abandon such levy upon paying the costs thereof; in which case exe- 
cution may issue with the same effect as if none had been issued. [R. C. 


1905, § 7136; C. Civ. P. 1877, § 341; R. C. 1895, § 5537.) 
nd execution may issue when property has been released because subject to chattel 


ee —_ a judgment creditor refuses to pay. Yetzer v. Young. 3 8. D. 263, 
N. W. 1054, 


§ 7751. Purchaser’s right. Sheriff’s certificate. Upon a sale of real 
Property the purchaser is substituted to and acquires all the right, title, 
interest and claim of the judgment debtor thereto; and when the estate is 
less than a leasehold of two years’ unexpired term, the sale is absolute. In 
all other cases the real property is subject to redemption as provided in this 
oe The officer must give to the purchaser a certificate of sale, con- 

Ing: 
1A particular description of the real property sold. 
- The price bid for each distinct lot or parcel. 

3. The whole price paid. 

4. When subject to redemption it must be so stated. 

Such certificate must be executed by the officer and acknowledged or 
Proved as is or may be required by law for deeds of real property and may 
be recorded in the office of the register of deeds of the county wherein the 
Teal Property is situated; and the same or a certified copy thereof certified by 
such register shall be taken and deemed evidence of the facts therein recited 


and contained. [R. C. 1905, § 7137; C. Civ. P. 1877, § 342; R. C. 1899, § 5538. ] 
Legal title remains in judgment debtor until iration of time for redemption. Wood 
¥- Conrad, 2 8. D. 405, 80 N. W. 903; Whithed v. Elevator Co., 9 N. D. 224, 83 N. W. 238. | 
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° es ter- 

Purchaser of school land, receiving contract of sale on making first payment, has in 
est therein subject to sale on execution. Brooke v. Eastman, 17 S. D. 339, 96 N. W. 699. 

Title acquired by purchaser at judicial sale. _ 21 LRA, 45. 

Title acquired by p-aintiff purchasing at judicial sale. 79 Am. St. Rep. 947. 

Nature of the title or estate of the older of a sheriff's certificate before obtaining a 
deed. 15 L.R.A. 68. ot 30 LRA 

Insanity of judgment debtor as affecting title of purchaser at judicial sale. »R.A, 
776. 


Rights of seller of fixtures to retain title thereto or lien thereon as against purchaser 
at judicial sale. 1B. R. C. 669. : ; | , 
Quitclaim deed from purchaser at’a judicial sale as passing title subsequently com- 
Pleted. 35 L.R.A.(N.S.) 1190. 
How far purchaser at judicial sale protected as bona fide purchaser. 21 L.R.A. 33. 
Purchase by tenant at judicial sale during tenancy. 53 L.R.A, 937. 
Right of one cotenant to purchase the property in his own right at a sale yan 
incumbrance created by one through whom the cotenants derive title. 19 L.R.A.(NS.) 
591 


Validity of agreement to purchase property at judicial sale for joint benefit. 38 
L.R.A.(N.S.) 719, 


Necessity of change of possession to uphold judicial sale as against creditors of former 
owner. 36 L.R.A.(N.S.) 1019. 


Duty of sheriff to inform purchasers of incumbrances. 43 Am. Dec. 148. 
Effect of misrepresentation to purchasers by sheriff. 18 L.R.A. 88, 


Right of purchaser of land at judicial sale to abatement of purchase price for deficiency 
in quantity. 28 L.R.A.(N SS.) 393, 


Liability of execution creditor for return of purchase price upon failure of title to 
property sold on execution. 36 L.R.A.(N.S.) 1218, 


Liability of purchaser at judicial sale of property charged with the payment of a 


Right of creditor to enforce promise of one allowed to secure property at judicial sale 
upon faith of his promise to pay owner’s debts. 15 L.R.A.(N.S.) 399. ; 
As to similar provision in Cal. Code Civ. Proc., § 700, see Eldridge v. Wright, 55 Cal. 


Stockton M. Co., 142 Cal. 529, 76 Pac. 243; Leet v. Armbruster, 143 Cal. 663, 77 Pac, 653; 
Kent v. Laffan, 2 Cal. 595. 


officer make to the purchaser a deed of such real property, or interest therein, 


ings as aforesaid, when he must pay the same to the person entitled thereto by 


£089) the court. [R. C. 1905, § 7188; C. Civ. P. 1877, § 343; R. C. 1899, 


If report is regular, it is duty of court to confirm sale. Warren v. Stinson, 6 N. D. 
293, 70 N. W. 279. 


Order confirming execution sale, appealable. Dakota Inv. Co. v. Sullivan, 9 N. D. 303 
83 N. W. 233, 81 Am. St. Rep. 584 PP 


Mere failure to have sale confirmed will not defeat purchaser’s title. Baxter v. O’Lea 
10S. D. 150, 72 N. W. 91, 65 Am. St. Rep. 702. : is 
Court cannot 


look beyond report of execution sale on a lication to confirm same. 
Crouch y. Dakota, W. & M. R. Co., 18 S. D. 540, 101 N. W. 739, 


Relief of purchaser on annulling judicial sale. 69 L.R.A. 33. 
Reimbursement of purchaser at void judicial sale. 21 L.R.A. 50; 69 L.R.A. 39. 
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ARTICLE 5.— REDEMPTION. 


§ 7763. Who may redeem. Redemptioner. Property sold subject to redemp- 
tion, or any part sold separately, may be redeemed in the manner hereinafter 
provided by the following persons, or their successors in interest: 

1. The judgment debtur, or his successors in interest. 

2. A creditor having a lien by judgment, mortgage or otherwise on the prop- 
erty sold or on some share or part thereof, subsequent to that on which the 
property was sold. 

The persons mentioned in the second subdivision of this section are in this 
chapter termed redemptioners. [R. C. 1905, § 7189; C. Civ. P. 1877, § 344; 


RB. C. 1899, § 5540; 1903, ch. 169.] 

Who may be redemptioners. Scaman v. Galligan, 8 S. D. 277, 66 N. W. 458; Rudolph 
v. Herman, 4 8, D. 283, 56 N. W. 901; McDonald v. Beatty, 10 N. D. 511, 88 N. W. 281. 

Junior execution creditor redeeming from mortgage foreclosure continues to be a 
ec and is also subrogated to rights of mortgagee. MacGregor v. Pierce, 17 S. D. 51, 

. W. 281, 

Redemption by another within year does not extend judgment debtor’s time to redeem. 
Stocker v. Puckett, 17 S. D. 267, 96 N. W. 91. 

Court cannot deprive husband of right to redeem on requiring sale of homestead to 
pay alimony. Harding v. Harding, 16 é: D. 406, 92 N. W. 1080. 

Who may redeem from judicial sale. 21 Am. St. Rep. 243. 

Effect of redemption from judicial sale. 67 Am. St. Rep. 510. 

As to similar provision in Cal. Code Civ. Proc., § 701, see Yoakum v. Bower, 51 Cal. 
539; Porter v. Pico, 55 Cal. 165; Eldridge v. Wright, 55 Cal. 531; Edwards v. Burris, 
60 Cal. 157; Calkins v. Steinbach, 66 Cal. 117, 4 Pac. 1103; Southern Cal. R. Co. v. 
McDowell, 105 Cal. 99, 38 Pac. 627; Phillips v. Hagart, 113 Cal. 552, 54 Am. St. Rep. 369, 
45 Pac. 843; Pollard v. Harlow, 138 Cal. 390, 71 Pac. 454, 648; Bagley v. Ward, 27 Cal. 
369; Perkins v. Center, 35 Cal. 713. 


§ 7754. Payment on and period for redemption. The judgment debtor or 
redemptioner may redeem the property from the purchaser within one year 
after the sale on paying the purchaser the amount of his purchase with twelve 
per cent interest thereon together with the amount of any assessment or taxes 
which the purchaser may have paid thereon after the purchase, and interest 
at the same rate on such amount; and if the purchaser is also a creditor, hav- 
ing 4 prior lien to that of the redemptioner, other than the judgment under 
which such purchase was made, the amount of such lien with interest. [R. C. 
1905, § 7140; C. Civ. P. 1877, § 345; BR. C. 1899, § 5541.] 


Junior execution creditor on redemption from foreclosure of prior mortgage still 
retains character of execution creditor subrogated to that of prior mortgagee. MacGregor 
v. Pierce, 17 S. D. 51, 95 N. W. 281. 

A judgment debtor has, during the year within which he is entitled to redeem from an 
execution sale, a substantial interest in the property which, under section 7720, is 
subject to sale on execution. Lynch v. Burt, 132 Fed. 417. 

Redemption from purchaser of property sold under execution is not voluntary payment 
of debt for cancellation and payment of which said execution was issued and said property 
sold. Murphy v. Casselman, 24 N. D. 336, 139 N. W. 802. 

Day of sale in determining period within which redemption may be made is excluded. 
Styles v. Dickey, 22 N. D. 515, 134 N. W. 702. 

irst and last days in com uting time for redemption from judicial sale. 49 L.R.A. 236. 
sion of time for redemption from judicial sale when last day falls on Sunday. 
14 L.R.A, 122, 

As to similar provision in Cal. Code Civ. Proc., § 702, see Simpson v. Castle, 52 Cal. 
644; Perham v. Kuper, 61 Cal. 331; Campbell v. Oakes, 68 Cal. 222, 9 Pac. 77; Thresher 
v. Atchison, 117 Cal, 73, 59 Am. St. Rep. 159, 48 Pac. 1020; Savings Bank of San Diego 
County v. Barrett, 126 Cal. 413, 58 Pac. 914; Benson v. Bunting, 127 Cal. 532, 78 Am. St. 

- 1, 59 Pac, 991; Tuohy v. Moore, 133 Cal. 516, 65 Pac. 1107; Malone v. Roy, 134 
Ca 344, 66 Pac. 818 ; Hooker v. Burr, 137 Cal. 663, 99 Am. St. Rep. 17, 70 Pac. 778; 
affirmed in 194 U. 8, 415, 48 L.ed. 1046, 24 Sup. Ct. Rep. 706; Pollard v. Harlow, 138 
Cal. 390, 71 Pac, 454, 648; Knight v. Fair, 9 Cal. 117; Sharp v. Miller, 47 Cal. 82. 

: T1865. Redemption of real estate. If the property is so redeemed by a 
er emptioner, another redemptioner may, even after the expiration of one year 
d om the day of sale, redeem from such last redemptioner ; provided, the re- 
emption is made within sixty days after such last redemption. This sixty day 
‘Imitation does not apply to any redemption made within one year after the 
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sale by whomsoever or from whomsoever such redemption is made; but all 
persons entitled to redeem shall in all cases have the entire period of one year 
from the day of sale in which to redeem. A redemptioner in redeeming from 
another redemptioner must pay the sum paid on such last redemption with 
like interest thereon in addition as provided by the preceding section and the 
amount of any assessment or taxes which the last redemptioner may have 
paid thereon after the redemption by him with like interest on such amount 
and, in addition, the amount of any liens held by said last redemptioner prior 
to his own with interest; but the judgment on which the property was sold 
need not be so paid as a lien. The property may be again, and as often as a 
redemptioner is so disposed, redeemed from any previous redemptioner within 
sixty days after the last redemption on paying the sum paid on the last pre- 
vious redemption with interest at the same rate as provided for the first 
redemption in section 7754 in addition and the amount of any assessment 
or taxes which the last previous redemptioner paid after the redemption by 
him with like interest thereon and the amount of any liens, other than the 
judgment under which the property was sold, held by the last redemptioner 
previous to his own, with interest. [R. C. 1905, § 7141; 1897, ch. 121, § 1; 
R. C. 1899, § 5542.) 


Redemptioner must redeem from another redemptioner within sixty days from last 
redemption. Brooks v. O’Connor, 6 N. D. 285, 69 N. W. 692. 


Husband may redeem from sale of homestead to pay alimony. Harding v. Harding, 
16 S. D. 406, 92 N. W. 1080. , 


As to similar provision in Cal. Code Civ. Proc., § 703,-see Phillips v. Hagart, 113 Cal. 
552, 54 Am. St. Rep. 369, 45 Pac. 843; White v. Costigan, 6 Cal. Unrep. 641, 63 Pac. 
1075; Pollard v. Harlow, 138 Cal. 390, 71 Pac. 454, 648; Warner Bros. Co. v. Freud, 138 
Cal. 651, 72 Pac. 345. 


§ 7756. Record of redemption. Written notice of redemption must be 
given to the sheriff and a duplicate filed with the register of deeds of the 
county, and if any taxes or assessments are paid by the redemptioner or if he 

as or acquires any lien other than that upon which the redemption was made, 
notice thereof must in like manner be given to the sheriff and filed with the 
register of deeds; and if such notice is not filed, the property may be redeemed 


without paying such tax, assessment or lien. [R. C. 1905, § 7142; C. Civ. P. 
1877, § 347; R. C. 1899, § 5543.) 


Certificate of redemption issued to redemptioner by sheriff can be given no force or 
effect whatever. Spackman v. Gross, 25 S. D. 244, 126 N. W. 389. a) 
Owner is entitled to redeem by payment to certificate holder of purchase price with 


12 per cent interest, where no taxes or assessments have been paid by purchaser. 
Styles v. Dickey, 22 N. D. 515, 134 N. W. 702. . rn 


_ § 7757. Sheriff shall execute deed. If the property is not redeemed accord- 
ing to law, the purchaser or his assignee or the redemptioner, as the case may 
be, is entitled to a sheriff’s deed of the property and it shall be the duty of 
bee aoe . ae bata deliver such deed immediately after the time for 
redemption has in each case expired. [R. C. 1905, § 7148; 1897, ch. 121, § 2; 
R. C. 1899, § 5544,] ce lik ace 


Right of second motte Ree fa pea ty steed after expiration of redemption period. 
. Dz. ; N. W. 56, 


§ 7758. Redemption. Filing of certificate. In no case shall the debtor be 
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record of the certificate of sale. In case the debtor redeems from a redemp- 
tioner who has to effect his redemption paid liens on the property, other 
than for taxes or assessments, the redemptioner shall be subrogated to all 
the rights of the former holders of such liens, and the filing of written notices 
of such redemptions as required by section 7756 shall constitute notice of the 
rights of such redemptioner in and to all the liens so held by him as equitable 
assignee as fully as if formal written assignments thereof had been recorded. 
All the statutes relating to redemptions from execution sales shall govern sales 
on mortgrge foreclosure and these provisions shall apply to all sales hereafter 
made. [R. C. 1905, § 7144; 1897, ch. 121, § 3; R. C. 1899, § 5545.] 


Year for redemption begins at date of sale, not date of certificate. Trenery v. Am. 
Mort. Co., 11 S. D. 506, 78 N. W. 991. 


Redemption by mortgagor and owner of land as cancellation of foreclosure or execution 
sale. Franklin v. Wohler, 15 N. D. 613, 109 N. W. 56. 

Property sold on execution for less than judgment debt if redeemed by judgment 
debtor may be again levied on under execution issued on same judgment for balance due. 
Scaman v. Galligan, 8 S. D. 277, 66 N. W. 458. 


Day of sale in determining period within which redemption may be made is excluded. 
Styles v. Dickey, 22 N. D. 515, 134 N. W. 702. 
_§ 7759. Payments to whom. The payments mentioned in the last five sec- 
tions may be made to the purchaser or redemptioner, or for him, to the officer 
nee rae the sale. [R. C. 1905, § 7145; C. Civ. P. 1877, § 350; R. C. 1899, 
As to similar provision in Cal. Code Civ. Proc., § 704, see Bennett v. Wilson, 122 Cal. 
509, 68 Am. St. Rep. 61, 55 Pac. 390; Leet v. Armbruster, 143 Cal. 663, 77 Pac. 653. 
§ 7760. Requisite papers. A redemptioner must produce to the officer or 
person from whom he seeks to redeem, and serve with his notice to the sheriff : 
1. A copy of the docket of the judgment, under which he claims the right to 
redeem, certified by the clerk of the district court of the county where the 
judgment is docketed or, if he redeems upon a mortgage or other lien, a note 
of the record thereof certified by the register of deeds. 
2. A copy of the assignment necessary to establish his claim, verified by the 
affidavit of himself or of a subscribing witness thereto. 
3. An affidavit by himself or his agent showing the amount then actually 
due on the lien. [R. C. 1905, § 7146; C. Civ. P. 1877, § 351; R. C. 1899, § 5547.) 


Certificate ay poe by deputy register of deeds instead of one signed in name of register 
u 


of deeds ; ty was nullity. Summerville v. Sorrenson, 23 N. D. 460, 42 
LRA(NS.) 879, 136 N. W. 936. 


As to similar provision in Cal. Code Civ. Proc., § 705, see Yoakum v. Bower, 51 Cal. 
539; Phillips v. Hagart, 113 Cal. 552, 54 Am. St. Rep. 369, 45 Pac. 843; White v. Costigan, 

6 Cal. Unrep. 641, 63 Pac. 1075. 
_§ 7761. Waste restrained. Use of premises. Until the expiration of the 
time for redemption the court may restrain the commission of waste on the 
Property by order granted with or without notice on the application of the 
purchaser or the judgment creditor. But it is not waste for the person in 
ee of the property at the time of the sale, or entitled to possession 
‘ erwards, during the period allowed for redemption to continue to use it in 
Same manner in which it was previously used or to use it in the ordinary 
a of husbandry or to make the necessary repairs of buildings thereon 
or fo Me wood or timber on the property therefor, or for the repair of fences, 
C os el in his family, while he occupies the property. [R. C. 1905, § 7147; 

ve 1877, § 352; R. C. 1899, § 5548.] 
a ‘ - ne provision in Cal. Code Civ. Proc., § 706, see People’s Sav. Bank v. Jones, 
. , 46 Pac. 278. 

be Purchaser entitled to rents. Account for. The purchaser from the 
aa . : e sale until a redemption and a redemptioner from the time of his 
in Pion until another redemption is entitled to receive from the tenant 
_pomeanon the rents of the property sold, or the value of the use and occu- 
pation thereof. But when any rents or profits have been received by the 


Judgment creditor or purchaser, or his or their assigns, from the property thus 
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sold, preceding such redemption, the amounts of such rents and profits shall 
be a nedit anon the redeuption money to be paid; and if the redemptioner 
or judgment debtor before the expiration of the time allowed for such 
redemption demands in writing of such purchaser or creditor, or his assigns, 
a written and verified statement of the amounts of such rents and profits 
thus received, the period for redemption is extended five days after such 
Sworn statement is given by such purchaser or his assigns to such redemp- 
tioner or debtor. If the purchaser or his assigns shall for a period of one 
month from and after such demand fail or refuse to give such statement, 
such redemptioner or debtor may bring an action in the district court of the 
county where the real property is situated to compel an accounting and dis- 
closure of such rents and profits and until fifteen days from and after the final 
determination of such action the right of redemption is extended to such 
redemptioner or debtor. [R. C. 1905, § 7148; C. Civ. P. 1877, § 353; R. C. 
1899, § 5549.] 
Purchaser can recover rent from lessee of owner as fast as rent falls due, and payment 
by such lessee to his lessor after notice of the purchaser’s rights is no defense. Clement 
v. Shipley, 2 N. D. 430, 51 N. W. 414, 
Purchaser entitled to share of crops under contract reserving title and possession of 


fixed portion of grain in owner. Withed v. St. Anthony & Dakota Elevator Co., 9 N. D. 
224, 83 N. W. 238. 

Period of redemption is not extended until determination of suit to redeem by pur- 
chaser’s failure to furnish statement of value of use on demand. Little v. Worner, 11 
N. D. 382, 92 N. W. 456. 

On right to use and profits of land where no redemption from foreclosure sale was 
made during year of redemption. Folsom v. Norton, 19 N. D. 722, 125 N. W. 310. 

As to similar provision in Cal. Code Ciy. Proc., § 707, see Walker v. McCusker, 65 Cal. 
860, 4 Pac. 206; Pendola v. Alexanderson, 67 Cal. 337, 7 Pac. 756; Walker v. McCusker, 
71 Cal. 594, 12 Pac. 723; Harris v. Foster, 97 Cal. 292, 33 Am, St. Rep. 187, 32 Pac. 246; 
Duff v. Randall, 116 Cal. 226, 58 Am. St. Rep. 158, 48 Pac. 66; Clarke v. Cobb, 121 Cal. 
595, 54 Pac. 74; Reynolds v. Lathrop, 7 Cal: 43; Harris v. Reynolds, 13 Cal. 514, 73 
Am. Dec. 600; Knight v. Truett, 18 Cal. 113; Walls v. Walker, 37 Cal. 424, 99 Am. Dec. 
290; Webster v. Cook, 38 Cal. 423, - 


ARTICLE 6.— THE SHERIFF’s DEED. 


§ 7763. Effect of. Contents. Upon the expiration of the period for redemp- 
tion the proper officer must make the purchaser, or the party entitled thereto, 
a deed of real property sold. The deed shall be sufficient evidence of the 
legality of such sale and the proceedings therein, until the contrary is proved, 
and shall vest in the purchaser or other party as aforesaid as good and perfect 
a title in the premises therein mentioned and described as was vested in the 
debtor at or after the time when such real property became liable to the satis- 
faction of the judgment. And such deed or conveyance to be made by the 
sheriff or other officer must recite the execution or executions, or the sub- 
stance thereof, and the names of the parties, the amount and date of rendition 
of such judgment by virtue whereof the said real property was sold as afore- 
said, and must be executed, acknowledged or proved and recorded as is or 
may be provided by law to perfect the conveyance of real property in other 
eases. [R. C. 1905, § 7149; C. Civ. P. 1877, § 354; R. C. 1899, § 5550.] 


Courts cannot base existence of a jurisdictional fact upon presumption that sheriff has 
done his duty. Hannah v. Chase, 4 N. D. 351, 61 N. W. 18. 

Effect of recitals in sheriff’s deed. Hannah v. Chase, 4 N. D. 351, 61 N. W. 18, 50 
Am. St. Rep. 656; Murphy v. Plankinton Bank, 13 S. D. 501, 83 N. W. 575; Baxter v. 
O’Leary, 10 8. D. 150, 72 N. W. 91, 65 Am. St. Rep. 702. 

_ Purchaser of school land, receiving contract of sale on making first payment, has 
Ne Oia subject to sale on execution. Brooks v. Eastman, 17 8. D. 339, 96 

In suit for land prima facie case is made by showing properly acknowledged and 
recorded sheriff’s deed, under sale against patentee, the patent, deed from sheriff’s 
erentee and notice demanding possession. Bliss v. Waterbury, 27 8. D. 429, 131 N. W. 


ue made by deputy officer in his own name on judicial sale of property. 19 L.R.A. 
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§ 7764. Sheriff’s successor may make. If the term of service of the sheriff 
or other officer, who may make or shall hereafter make sale of any real prop- 
erty shall expire or if the sheriff or other officer shall be absent or be rendered 
unable by death, or otherwise, to make a deed or conveyance of the same, 
any succeeding sheriff or other officer may execute to the purchaser or person 
entitled thereto or his legal representatives a deed of conveyance of said real 
property so sold; and such deed shall be as good and valid in law and have 
the same effect as if the sheriff or other officer who made the sale had executed 
thesame. [R. C. 1905, § 7150; C. Civ. P. 1877, § 355; R. C. 1899, § 5551.] 


ARTICLE 7.— VALIDATING EXECUTION SALES. 


§ 7765. Sales validated. Wherever lands in this state have heretofore been 
sold under execution issued on a judgment against a judgment debtor, who had 
died prior to the levy of such execution, such sale is hereby declared good and 
valid to the same extent, as though the judgment debtor had been alive at the 
time of sale. (1913, ch. 146, § 1.] 

The emergency section in the act constituting sections 7765 and 7766 recites that “in 
the past large numbers of tracts of land have been sold upon execution, and no public 
record discloses whether the judgment debtor was alive at the time of the levy of execu- 
tion and sale the title to such lands is left unsettled.” 

§ 7766, Limitation. No action or defense shall be maintained in any court 
questioning the validity of any such sale, or any title based thereon, unless such 
action is commenced or defense interposed within one year after the taking 
effect of this article. [1913, ch. 146, § 2.] 


ARTICLE 8.— GENERAL PROVISIONS. 


§ 7767. Printer’s fees in advance. The officer who levies upon personal 
Property or real property or who is charged with the duty of selling the same 
y virtue of any writ of execution may refuse to publish a notice of the sale 
thereof by advertisement in a newspaper, until the party for whose benefit 
Such execution is issued, his agent or attorney shall advance to such officer 
80 much money as will be sufficient to discharge the fees of the printer for 
publishing such notice. Before any officer shall be excused from publishing 
the notice as aforesaid, he must demand of the party for whose benefit the 
execution was issued, his agent or attorney, if either of them resides in the 
county, the amount of money for such fees. [R. C. 1905, § 7151; C. Civ. P. 
1877, § 356; R. C. 1899, § 5552.] 
68, Reversal does not defeat judgment. If any judgment, in satisfac- 
tion of which any real Property is sold, shall at any time thereafter be reversed, 
such reversal shall not defeat or affect the title of the purchaser; but in such 
i restitution must be made by the judgment creditor of the money for 
e ich such real Property was sold with lawful interest thereon from the day 
Olsale. [R.C. 1905, § 7152; C. Civ. P. 1877, § 357; R. C. 1899, § 5553.] 
ee Execution against principal first. In all cases when judgment is 
any "all upon any instrument in writing, in which two or more persons are 
ie y bound, and it shall be made to appear to the court by parol or other 
or bail 2 that One or more of said persons so bound signed the same as surety 
which a his codefendant, the court must in entering judgment thereon state 
and of the defendants is principal debtor and which are sureties or bail; 
: feces issued on such judgment must command the sheriff or other 
erty of a ause the money to be made of the personal property and real prop- 
cipal d hes Principal debtor, but for want of sufficient property of the prin- 
and re 1 or to make the same to cause the same to be made of the personal 
sai 4! property of the surety or bail. In all cases the property, both per- 
and real, of the Principal debtor within the jurisdiction of the court must 
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be exhausted before any of the property of the surety or bail shall be taken 


in execution. [R. C. 1905. § 7153; C. Civ. P. 1877, § 358; R. C. 1899, § 5554.] 
Rights of surety as to collateral held by creditor. Bingham v. Mears, 4 N. D. 437, 
61 N. W. 808, 27 L.R.A. 257. 


§ 7770. Amercement of sheriff. If any sheriff or other officer shall refuse 
or neglect to execute any writ of execution to him directed, which has come 
to his hands, or to sell any personal or real property, or to return any writ 
of execution to the proper court on or before the return day, or on demand to 
pay over to the plaintiff, his agent or attorney of record all moneys by him col- 
lected or received for the use of said party at any time after collecting or 
receiving the same, except as otherwise provided, or on demand made by the 
defendant. his agent or attorney of record, to pay all surplus received from 
any sale, such sheriff or other officer shall on motion in court and two days’ 
notice thereof in writing be amerced in the amount of said debt, damages and 
costs with ten per cent thereon to and for the use of said plaintiff or defendant 
ee aie may be. [R. C. 1905, § 7154; C. Civ. P. 1877, § 359; R. C. 1899, 


That judgment debtor had no property liable to execution is defense in action to 
amerce the sheriff for not making levy. Swenson v. Christoferson, 10 S. D. 188, 72 
N. W. 459, 65 Am. St. Rep. 712. E 


Variance between execution and judgment as affecting amercement of officer for failure 
to return execution. 42 L.R.A.(N.S.) 895. 

§ 7771. Same of clerk. If any clerk of a court shall neglect or refuse on 
demand made by the person entitled thereto, his agent or attorney of record, 
to pay over all money by him received in his official capacity for the use of 
such person, every such clerk may be amerced and the proceedings against 
him and his sureties shall be the same as provided for in the foregoing section 


against sheriffs and their sureties. [R. C. 1905, 7155; C. Civ. P. 1877, § 360; 
R. C. 1899, § 5556.) ; _ 


As to when clerk of district court cannot be amerced under statute. Wilburn-Stoddard 
Co. v. Stickney, 14 N. D. 282, 103 N. W. 752. 

§ 7772. Measure of same. When the cause of amercement is for refusing 
to pay over money collected as aforesaid, the said sheriff or other officer shall 
not be amerced in a greater sum than the amount so withheld with ten per 
cent thereon. ([R. C. 1905, § 7156; C. Civ. P. 1877, § 361; R. C. 1899, § 5557.] 

§ 7778. Return of writ by mail. When execution shall be issued in any 
county and directed to the sheriff or coroner of another county, it shall be 
lawful for such sheriff or coroner having the execution after having discharged 
all the duties required of him by law to inclose such execution by mail to the 
clerk who issued the same. On proof being made by such sheriff or coroner, 
that the execution was mailed soon enough to have reached the said clerk 
within the time prescribed by law, the sheriff or coroner shall not be liable 
for any amercement or penalty, if it does not reach. the office in due time. 
[R. C. 1905, § 7157; C. Civ. P. 1877, § 362; BR. C. 1899, § 5558. ] | 

§ 7774. Procedure against officer. No sheriff shall forward by mail any 
money made on any such execution, unless he shall be specially instructed 


to do it by the plaintiff. his a ent or attorn 
e * . e f : 
motion to amerce a sheriff or Shee y of record. In all cases of a 


All amercements 
So procured shall be entered on the record of the court and shall have the 


same force and effect as a judgment. [R. C. 1905, § 7158; C. Civ. P. 1877, 


7775. Surety of sheriff made party. Each and every surety of any sheriff 
arty to the judgment rendered as aforesaid 
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against the sheriff or other officer by action to be commenced and prosecuted 
as in other cases; but the property, personal or real, of any such surety shall 
not be liable to be taken on execution, when sufficient property of the sheriff 
or other officers against whom execution may be issued can be found to satisfy 
the same. Nothing herein contained shall prevent either party from proceed- 
ing against such sheriff or other officer by attachment or other proceeding at 
his election. [R. C. 1905, § 7159; C. Civ. P. 1877, § 364; R. C. 1899, § 5560.] 

§ 7776. Officer’s reimbursement. In cases when a sheriff or other officer 
may be amerced and shall not have collected the amount of the original judg- 
ment, he must be permitted to take out executions and collect the amount of 
said judgment in the name of the original plaintiff for his own use. [R. C. 
1905, § 7160; C. Civ. P. 1877, § 865; R. C. 1899, § 5561.] 


CHAPTER 13. 
PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION. 


§ 7777. Examination of debtors for discovery. Procedure. 1. When an exe- 
cution against property of the judgment debtor, or of any one of the several 
debtors in the same judgment, issued to the sheriff of the county where he 
resides or has a place of business or, if he does not reside in the state, to the 
sheriff of the county, where a judgment roll or a transcript of a justice’s 
judgment for twenty-five dollars or upwards exclusive of costs is filed, is 
returned unsatisfied in whole or in part, the judgment creditor at any time 
after such return made is entitled to an order from a judge of the court requir- 
ing such judgment debtor to appear and answer concerning his property 
before such judge at a time and place specified in the order within the county 
to which the execution was issued. 

2. After the issuing of an execution against property and upon proof by 
affidavit of a party or otherwise to the satisfaction of the court or judge 
thereof, that any judgment debtor residing in the district where such judge 
resides has property which he unjustly refuses to apply towards the satis- 
faction of the judgment, such court or judge may by an order require the 
Jadgment debtor to appear at a specified time and place to answer concerning 

© same; and such proceedings may‘ thereupon be had for the application of 
the Property of the judgment debtor towards the satisfaction of the judgment 
a8 are provided upon a return of an execution. 

_ 3. On an examination under this section either party may examine witnesses 
In hig behalf and the judgment debtor may be examined in the same manner 
88 & witness, 

4, Instead of the order requiring the attendance of the judgment debtor, 

. Judge may, upon proof by affidavit or otherwise to his satisfaction that 
there is danger of the debtor leaving the state or concealing himself and that 
there is reason to believe he has property which he unjustly refuses to apply 
to such Judgment, issue a warrant requiring the sheriff of any county where 
a debtor may be to arrest him and bring him before such judge. Upon 

eing brought before the Judge he may be examined on oath and, if it then 
appears that there is danger of the debtor leaving the state, and that he has 
Property which he has unjustly refused to apply to such judgment, ordered to 
ped Into an undertaking with one or more sureties, that he will from time 

0 time attend before the judge as he shall direct and that he will not during 
ee ey of the proceedings dispose of any portion of his property not 
Pt from execution. In default of entering into such undertaking he may 

* committed to prison by warrant of the judge as for contempt. 

Pi ; Person shall on examination pursuant to this chapter be excused from 
viet Line any question on the ground that his examination will tend to con- 
im of the commission of a fraud; but his answer shall not be used as 
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evidence against him in any criminal proceeding or prosecution. Nor shall 
he be excused from answering any question on the ground that he has before 
the examination executed any conveyance, assignment or transfer of his prop- 
erty for any purpose, but his answer shall not be used as evidence against him 
in any criminal proceeding or prosecution. [R. C. 1905, § 7161; C. Civ. P. 1877, 
§ 366; R. C. 1899, § 5562.) 


Supplementary proceedings cannot be instituted on barred judgment, Bank v. Braith- 
waite, 7 N. D. 358, 75 N. W. 244, 66 Am. St. Rep. 653. 

May be instituted against corporation. South Bend Co. v. Insurance Co., 4 8. D. 173, 
56 N. W. 98. 


Effect of bankruptcy on supplementary proceedings. 45 L.R.A. 193. 
As to similar preieion in Cal. Code Civ. Proc., § 714, see Herrlich v. Kaufmann, 99 


Cal. 271, 37 Am. St. Rep. 50, 33 Pac. 887 3 Matteson & W. M. Co. v. Conley, 144 Cal. 483, 
77 Pac. 1042, 


§ 7778. Payment to sheriff by debtor’s debtor. After the issuing of execu- 
tion against property any person indebted to the judgment debtor may pay to 
the sheriff the amount of his debt, or so much thereof as shall be necessary to 
satisfy the execution, and the sheriff’s receipt shall be a sufficient discharge 


re the amount so paid. [R. C. 1905, § 7162; C. Civ. P. 1877, § 367; R. C. 1899, 
5563. ] 


After issuing execution, person indebted to judgment debtor ney pay sheriff. Bost- 
wick v. Benedict, 4 8. D. 414,57 N. W. 78; Faber v. Wagner, 10 N. D. 287, 86 N. W. 963; 
Bedford v. Kissick, 8 S. D. 586, 67 N. W. 609. 


As to similar provision in Cal. Code Civ. Proc., § 716, see Skelly v. Westminster S. 
Dist., 103 Cal. 652, 37 Pac, 643; Brown v. Ayres, 33 Cal. 525, 91 Am. Dee. 655. 


§ 7779. Examination of debtor’s debtor. After the issuing or return of 
an execution against property of the judgment debtor, or of any one of several 
debtors in the same judgment, and upon an affidavit that any person or cor- 
poration has property of such judgment debtor or is indebted to him in an 
amount exceeding ten dollars, the judge may by an order require such person 
or corporation or any officer or member thereof to appear at a specified time 
and place and answer concerning the same. The Judge may also in his dis- 
cretion require notice of such proceeding to be given to any party to the action 
im such manner as may seem to him proper. The proceedings mentioned in 
this section, and in section 77177, may be taken upon the return of an execution 
unsatisfied, issued upon a judgment recovered in an action against joint 
debtors, in which some of the defendants have not been served with the sum- 
mons by which said action was commenced, so far as relates to the joint prop- 
erty of such debtors; and all actions by creditors to obtain satisfaction of 
Judgments out of the property of joint debtors are maintainable in the like 


or decree. [R. C. 1905, § 7163; C. Civ. P. 1877. § 368; R. C. 1899, § 5564.] 


As to similar provision in Cal. Code Civ. Proc., § 717, see Bronzan v. Drobaz, 93 Cal. 


1905, § 7165; C. Civ. P. 1877, § 370; R. C. 1899, § 5566.] 
t. The judge may order any prop- 
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his personal services at any time within sixty days next preceding the order 
cannot be so applied when it is made to appear by the debtor’s affidavit 
or otherwise, that such earnings are necessary for the use of a family sup- 
ported wholly or partly by his labor. [R. C. 1905, § 7166; C. Civ. P. 1877, 
§ 371; R. C. 1899, § 5567.] 

Exemption of officer’s salary from execution. 54 L.R.A. 866. 

§ 7783. Receiver appointed. Transfers enjoined. The judge may also by 
order appoint a receiver of the property of the judgment debtor in the 
same manner and with like authority as if the appointment was made by the 
court according to section 7588. But before the appointment of such receiver 
the judge shall ascertain, if practicable, by the oath of the party or other- 
wise, whether any other supplementary proceedings are pending against the 
judgment debtor and if such proceedings are so pending, the plaintiff therein 
shall have notice to appear before him and shall likewise have notice of all 
subsequent proceedings in relation to said receivership. No more than one 
receiver of the property of a judgment debtor shall be appointed. The 
judge may also by order forbid a transfer or other disposition of the property 
of the judgment debtor not exempt from execution and any interference 
therewith. [R. C. 1905, § 7167; C. Civ. P. 1877, § 372; R. C. 1899, § 5568.] 

Necessity of return of execution as a condition of right of judgment creditor to pro- 
cure a receivership. 33 L.R.A. 546. 

§ 7784. Record of order. Whenever the judge shall grant an order for 
the appointment of a receiver of the property of the judgment debtor, the 
same shall be filed in the office of the clerk of the court where the judgment 
roll in the action or transcript from justice’s judgment upon which the pro- 
ceedings are taken, is filed; and the said clerk shall record the order in a 
book to be kept for that purpose in his office, to be called ‘‘ book of orders 
appointing receivers of judgment debtors,’’ and shall note the time of the 
ing of said order therein. A certified copy of said order shall be delivered to 
the receiver named therein and he shall be vested with the property and 
effects of the judgment debtor from the time of the filing and recording of 
the order as aforesaid. The receiver of the Judgment debtor shall be subject 
to the direction and control of the court in which the judgment was obtained 
upon which the proceedings are founded. But before he shall be vested 
with any real property of such judgment debtor, a certified copy of said order 
shall also be filed and recorded in the office of the register of deeds of the 
county in which any real estate of such judgment debtor sought to be affected 
by such order is situated. and also in the office of the register of deeds of 
the county in which such judgment debtor resides. [R. C. 1905, § 7168; C. Civ. 
P. 1877, § 372; R. C. 1899, § 5569. ] 

§ 7785. Procedure on adverse claims. If it appears that a person or cor- 
poration alleged to have property of the judgment debtor, or indebted to 
him, claims an interest in the property adverse to him or denies the debt, such 
interest or debt shall be recoverable only in an action against such person or 
Corporation by the receiver; but the judge may by order forbid a transfer or 
other disposition of such property or interest until a sufficient opportunity 
18 given to the receiver to commence the action and prosecute the same to 
Judgment and execution; but such order may be modified or dissolved by the 
idee granting the same at any time on such security as he shall direct. 
LR. C. 1905, § 7169; C. Civ. P. 1877, § 373; R. C. 1899. § 5570.) 

Rights of third persons cannot be determined in supplementary proceedings. Felden- 


SD. 604 ell 8 D. 265, 43 N. W. 94; & Sons Mfg. Co. v. Guenthner, 
5S. D. 504,59 N.W. 727. N. W. 94; Thompson & Sons Mfg 


a % 7 similar provision in Cal. Code Civ. Proc., § 720, see Hartman v. Olvera, 51 Cal. 
366 cDowell v. Bell, 86 Cal. 615, 25 Pac. 128; High v. Bank of Commerce, 95 Cal. 
508. ro St. Rep. 121, 30 Pac. 556; High v. Bank of Commerce, 103 Cal. 525, 37 Pac. 

‘ ~ewis v. Chamberlain, 108 Cal. 525, 41 Pac. 413; Deering & Co. v. Richardson: 


mee 109 Cal. 73, 41 Pac. 801; Carter v. Los Angeles Nat. Bank, 116 Cal. 370, 
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§ 7786. When reference ordered. The judge may in his discretion order 
a reference to a referee agreed upon by the parties or appointed by him to 
report the evidence or the facts and may in his discretion appoint such referee 
in the first order or at any time. [R. C. 1905, § 7170; C. Civ. P. 1877, § 374; 
R. C. 1899, § 5571.] 

§ 7787. Allowance of witness fees and disbursements. The judge may 
allow to the judgment creditor or any party so examined, whether a party 
to the action or not, witness fees and disbursements. [R. C. 1905, § 7171; C. 
Civ. P. 1877, § 375; R. C. 1899, § 5572.) 

§ 7788. Punishment for contempt. If any person, party or witness dis- 
obeys an order of the judge or referee duly served, such person, party or 
witness may be punished by the judge as for a contempt. And in all cases 
of commitment under this chapter, the person committed may, in case of in- 
ability to perform the act required or to endure the imprisonment, be dis- 
charged from imprisonment by the court or judge committing him or the court 
in which the judgment was rendered on such terms as may be just. [R. C. 
1905, § 7172; C. Civ. P. 1877, § 376; R. C. 1899, § 5573.] 


CHAPTER 14. 
OF THE COSTS AND DISBURSEMENTS IN CIVIL ACTIONS, 


§ 7789. Attorney’s fees by agreement. Costs, when allowed. The amount 
of fees of attorneys, solicitors and counsel in civil and criminal actions must 
be left to the agreement, express or implied, of the parties. But in civil 
actions there may be allowed to the prevailing party upon the judgment 
certain sums by way of indemnity for his expenses in the action in addition 
to the disbursements now allowed by law, which allowances are termed costs. 
The same costs shall be allowed in cases appealed from a justice court as 
in cases originally commenced in the district court and in such appealed 
cases the expression ‘‘ Notice of Trial,’’ appearing in the section following 
shall be construed to mean ‘‘ Notice of Appeal ’’ in all places where the same 
shall appear. [R. C. 1905, § 7173; 1899, ch. 3; R. C. 1899, § 5574.] 


Contract in good faith for attorney’s fees will be enforced, though contingent. Hroch 


. plas Taylor Co., 3 S. D. 477, 54 N. W. 269; Woods v. Walsh, 7 N. D. 376, 75 


Attorney’s fees not allowed as costs in action to determine adverse claims. Engholm 
v. Ekrem, 18 N, D. 185, 119 N. W. 35. 


Right of attorney, in the absence of express agreement, to compensation for debarring 
himeelf from representing antagonistic interests. 19 L.R.A.(N.S.) 960. 
Conclusiveness of expert opinion as to value of attorney’s services. 42 L.R.A. 768. 
Validity of provision, in contract for contingent fee, forbidding client to settle the claim 
without attorney’s consent. 14 L.R.A.(N.S.) 1101. 
Basis for computing share of attorney entitled to certain proportion of recovery, where 
suit is compromised for certain sum and attorney’s fee. 22 L.R.A.(N.S.) 776. 
As to similar A hates in Cal. Code Civ. Proc., § 1021, see Cole v. Superior Court, 63 
Cal. 86, 49 Am. Rep. 78; Begbie v. Begbie, 128 Cal. 154, 49 L.R.A. 141, 60 Pac. 667. 
_§ 7790. Amount of costs in specific cases. When allowed the costs men- 
tioned in section 7789 shall be as follows: 

1. To the plaintiff for all proceedings before notice of trial in actions 
arising on contract for the recovery of money only, five dollars; in other 
actions, ten dollars; for all proceedings after notice of and before trial, three 
dollars; for each additional defendant served with process not exceeding 
ten, one dollar. 

2. To the defendant, for all proceedings before notice of trial, five dollars; 
and for all proceedings after notice of and before trial, three dollars. 

3. To either party, when a new trial shall be had. for all proceedings 
after the granting of and before such new trial, five dollars; for attending 
upon and taking the deposition of a witness conditionally or attending to 
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perpetuate his testimony, two dollars; for drawing interrogatories to annex 
to a commission for the taking of testimony, two dollars; for making and 
serving & case or case containing exceptions, five dollars, except that when the 
case shall necessarily contain more than fifty folios, there shall be allowed 
two dollars in addition thereto. 

4. For every trial of an issue of fact, five dollars. 

. To either party on appeal to the supreme court before argument, five 
dollars; for argument, fifteen dollars; and when a judgment is affirmed, the 
court may in its discretion also award damages for the delay not exceeding 
ten per cent on the amount of the judgment. 

6. To either party for every term not exceeding five, at which the cause 
is necessarily on the calendar and is not tried or is postponed by order of the 
court, three dollars; and for every term not exceeding five, excluding the term 
at which the cause is argued in the supreme court, five dollars. [R. C. 1905, 


§ 7174; 1883. ch. 11, § 1; R. C. 1899, § 5575. ] 


Reasonable disbursements in preparation of appeal allowed. Black v. Elevator Co., 
8 N. D. 96, 76 N. W. 984; First Nat. Bank v. North, 6 D. 136, 41 N. W. 736; Novotny 
v. Danforth, 9 8. D. 412, 69 N. W. 585; Swenson v. Christopherson, 10 8. D. 342, 73 


N. W. 96; Kirby v. Tel. Co., 8 S. D. 54, 65 N. W. 482; Ellis v. Wait, 4 8S. D. 504, 
57 N. W. 232. 


Ten per cent damages will be assessed when a 1 is taken for delay. Himebaugh v. 
Crough 3 S. D. 409, 53 N. W. 862; Sigmund v. Bank, 4 N. D. 164, 59 N. W. 966; Richard- 
son v. Carlis, 26 8. D. 202, Ann. Cas. 1913B, 47, 128 N. W. 168. ; 

ages not assessed if appeal involves unsettled question of law. Hall v. Fisher, 
14 S. D. 321, 85 N. W. 591, 
Upon setting aside default judgment in justice court, attorney's fees allowed as costs. 


Erpenbach v. Ry. Co., 8 8. D. 575, 67 N. W. 606; Phoenix Ins. Co. v. McDermont, 7 N. D. 
172, 73 N. W. 91. 


Party making no argument on appeal not entitled to costs. Searle v. City of Lead, 
10S. D. 405, 72 N. W. 913. 


Cost of printing briefs served out of time upon leave allowed. Crane v. Odegard, 12 
N. D. 135, 96 N. W. 326. 


No damages on appeal involving unsettled question of law. Hall v. Fisher, 14 8. D. 
321, 85 N. W. 591.) : 


limited to items specified by statute. Plaintiff having paid fees for service of 
rocess, entitled to tax costs, although deputy serving was merely a de facto officer. 
‘ lfring v. New Birdsall Co., 17 S. D. 350, 96 N. W. 703. ; 
§ 7791. Attorney’s fee in instrument void. Any provision contained in 
any note, bond, mortgage or other evidence of debt for the payment of an 
attorney fee in case of default in payment or of proceedings had to collect 
such note, bond or evidence of debt or to foreclose such mortgage is hereby 
declared to be against public policy and void. [R. C. 1905, § 7175; 1889, ch. 
16, §1; R. C. 1899, § 5576.] 
omissory, note taken containing provision for payment of attorney fees and cost of 
collection is non-negotiable, and if cha ed, after execution of note fraudulently, note 
mes void and debt extinguished. Bank v. Laughlin, 4 N. D. 391, 61 N. W. 473. 
Stipulation in note for attorney’s fee, though void, does not destroy negotiability of 
note. Chandler v, Kennedy, 8 8. D. 56, 65 N. W. 439. 
_§ 7792. Costs on foreclosure of liens and attorney’s affidavits. In all ac- 
tons or Proceedings for the foreclosure of a mortgage upon personal property 
or of @ mortgage or other lien upon real property the plaintiff or person com- 
mencing such action or proceeding shall be entitled to tax as a part of his 
costs, when the amount of the debt secured by such mortgage or liens does 
not exceed the sum of five hundred dollars, the sum of twenty-five dollars; 
when the amount of the debt so secured exceeds five hundred dollars and 
does not exceed one thousand dollars, the sum of fifty dollars; when the 
amount of debt so secured exceeds one thousand and does not exceed 
two thousand dollars, the sum of seventy-five dollars; when the amount of the 
ebt so secured exceeds two thousand dollars, the sum of seventy-five dollars 
and in addition thereto two per cent on the amount so secured in excess of 
two thousand dollars; provided, that none of the above fees shall be allowed 
unless the foreclosure proceedings shall be conducted under the supervision of 
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an attorney duly authorized to practice in the courts of this state; provided, 
however, that before any attorney’s fee provided for herein shall be allowed, 
paid, received, claimed or charged against the property or allowed or taxed 
in said action or proceedings the attorney or attorneys bringing the action or 
proceeding above mentioned shall at or prior to the time of the sale of the 
property or prior to the time of entering judgment in said action or proceed- 
ing, file with the register of deeds of the county in which said action is com- 
menced, an affidavit to the effect that such attorney or attorneys have been in 
good faith employed to bring said action or proceedings to foreclose said 
mortgage or other lien and that the full amount of the fees provided by law 
inures solely to his or their benefit, and that no agreement or understanding 
directly or indirectly has been made with any person for any division of said 
attorney’s fees, that no part thereof ig or has been agreed to be paid to the 
party foreclosing said mortgage or other lien and that such attorney or attor- 
neys is or are actual bona fide residents of the state of North Dakota. [1907, 
ch. 177; R. C. 1905, § 7176; BR. C. 1895, § 5577; 1905. ch. 129.] 
Costs under this section are not authorized by mere fact that parties in equity stand 
in relation that is practically that of mortgagor and mortgagee. Whitney v. Akin, 19 
N. D. 638, 125 N. W. 470. 

§ 7793. Costs taxed in judgment. In all actions and special proceedings 
the clerk must tax as a part of the judgment in favor of the prevailing party 
his necessary disbursements as follows: The legal fees of witnesses and of 
referees and other officers, the necessary expenses of taking depositions and of 
procuring evidence necessarily used or obtained for use on the trial, the 
legal fees for publication, when publication is made pursuant to law and 
the legal fees of the court stenographer for a transcript of the testimony 
when such transcript is used on motion for a new trial or in preparing a state- 
PETE the case. [R. C. 1905, § 7177; C. Civ. P. 1877, § 379; R. C. 1895, 

Fees and costs of a receiver; how taxed. Cutter v. Pollock, 4 N. D. 205, 59 N. W. 1062, 
50 Am. St. Rep. 644, 25 L.R.A, 377, 


mon oe ae not apply to certiorari proceedings. Kirby v. Circuit Court, 10 S. D. 196, 


re in disbursement Proceedings. Re Kirby, 10 S. D. 416, 73 N. W. 908, 39 L.R.A. 


Costs constitute part of judgment in’ determining amount, on question of jurisdiction 
on appeal. Winn v. Sanborn, 10 S. D. 340, 73 N. W. 96. 

As to taxing referee’s, witnesses’ and stenographer’s fees and other costs in disbarment 
dos dings. Re Egan, 22 S. D. 563, 119 N. W. 42; In re Kirby, 10 S. D. 416, 73 N. W. 


§ 7794. Costs allowed to Plaintiff. Costs shall be allowed of course to the 
plaintiff upon a recovery in the following cases: ; 

1. In an action for the recovery of real property or when a claim of title 
to real property arises on the pleadings or is certified by the court to have 


damages, he shall recover no more costs and disbursements than damages, 
unless he recovers also Property, the value of which with the damages amounts 
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bill of exchange or other instrument in writing, or in any other case for 
the same cause of action against several parties who might have been joined 
as defendants in the same action, no costs other than the disbursements here- 
tofore allowed by law shall be allowed to the plaintiff in more than one of 
such actions, which must be at his election; provided, that the party or parties 
proceeded against in such action or actions shall, at the time of the com- 
mencement of the previous action or actions, have been openly within this 
state and not secreted. Costs shall be allowed of course to the defendant 
in the actions mentioned in this section unless the plaintiff is entitled to 
costs therein. [R. C. 1905, § 7178; C. Civ. P. 1877, § 381; 1883, ch. 55, § 2; 
R. C. 1899, § 5579.] demtaet 
Defendant entitled to, upon recovery of less than $50 in action within jurisdiction of 
ustice. Township v. Dow, 4 8. D. 163, 56 N. W. 84; Laney v. Ingalls, 5 S. D. 183, 58 
. W. 572; Pyle v. Hand County, 1 S. D. 385, 47 N. W. 401; St. Paul F. & M. Ins. Co. 
vy. Coleman, 6 D. 458, 43 N. W. 693, 6 L.R.A. 87. 
Recoverable by plaintiff when justice of peace has no jurisdiction. Grosso v. City of 
Lead, 9 8. D. 165, 68 N. W. 310; Macomb v. Lake County, 13 S. D. 103, 82 N. W. 417. 
On right to recover costs where plaintiff has recovered real property and has secured 
Sralent reversal of judgment of trial court. Blessett v. Turcotte, 23 N. D. 417, 136 N. W. 


meant to tax amount paid to surety company for undertaking. 48 L.R.A. 591. 
Allowance of costs in proceedings for mandamus. 380 Am. St. Rep. 561. 
As to similar provision in Cal. Code Civ. Proc., § 1022, see Fox v. Hale & Norcross 
8. Min. Co., 122 Cal. 219, 54 Pac. 731. . 

§ 7795. Costs in discretion of court. In actions other than those specified 
in section 7794, costs may be allowed for or against either party in the dis- 
cretion of the court. In all actions when there are several defendants not 
united in interest, and making separate defenses by separate answers and 
the plaintiff fails to recover judgment against all, the court may award costs 
to such of the defendants as have judgment in their favor. [R. C. 1905, 
§ 7179; 1888, ch. 55, § 3; R. C. 1895, § 5580.] 


Discretionary in equitable actions. McKenzie v. Water Co., 6 N. D. 361, 71 N. W. 
608; Macomb ¥. Lake County, 13 8. D. 103, 82 N. W. 417; Hilde v. Nelson, 19 N. D. 634, 
5 N. W. 474. 
In discretion of court when judgment affirmed in part and reversed in part. American 
eee Co. v. Lynch, 18 8. D. 34, 82 N. W. 77; Sorenson v. Donahoe, 12 S. D. 204, 
- W. 179, 


Discretionary when new trial ie ordered. Angell v. Egger, 6 N. D. 391, 71 N. W. 547. 
Attorney’s fees not allowed as costs in action to set aside deed, ete. Power v. King, 
18 N. D. 600, 120 N. W. 543. 
_As to costs being discretionary. Brown v. Skotland, 12 N. D. 445, 97 N. W. 543; 
First Nat. Bank v. State Bank, 15 N. D. 594, 109 N. W. 61. 
Rulings of court in refusing certain costs will not be disturbed, unless facts show abuse 
of court’s discretion. Whitney v. Akin, 19 N. D. 638, 125 N. W. 470. 
§ 7796. Costs of appeal. Same. In the following cases the costs of an 
appeal must be in the discretion of the court: 
1, When a new trial shall be ordered. ; 
2. When a judgment shall be affirmed in part and reversed in part. [R. C. 
1905, § 7180; C. Civ. P. 1877, § 383; R. C. 1899, § 5581.] —_ 
§ 7797. On dismissal of action. When an action is dismissed from any 
court for want of jurisdiction or because it has not been regularly transferred 
om an inferior to a superior court, the costs must be adjudged against the 
party attempting to institute or bring up the action. [R. C. 1905, § 7181; 
C. Civ. P. 1877, § 384; R. C. 1899, § 5582.) 
_On dismissal of appeal. Re Weber, 4 N. D. 119, 59 N. W. 523, 28 L.R.A. 621; Hazel- 
tine v. Browne, 9 8. D. 351, 69 N. W. 579. ae 
ndent is entitled to costs upon dismissal of appeal from order which is not 
“ppealable. Tracy vy. Scott, 13 N. D. 577, 101 N. W. 905. a 
: 7798. On appeal from justice. Costs must be allowed to the prevailing 
party in judgments rendered on appeal from justice court in all cases, includ- 
ce his taxable costs in the court below. (1909, ch. 5; R. C. 1905, § 7182; 
Civ. P. 1877, § 385 ; R. C. 1899, § 5583.) 
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§ 7799. Interest on judgment. When the judgment is for the recovery 
of money, interest from the time of the verdict or report, until judgment is 
finally entered, must be computed by the clerk and added to the costs of the 
party entitled thereto. [R. C. 1905, § 7183; C. Civ. P. 1877, § 386; R. C. 1899, 
§ 5584. | 

Interest on judgments. 17 L.R.A. 612. 

—on unliquidated damages, 28 L.R.A.(N.S.) 1. 

——for injuries to property. 18 L.R.A. 449. 

——for personal injuries. 14 L.R.A. 548; 18 L.R.A. 449. 

—on allowed claims in bankruptcy. 29 L.R.A.(N.S.) 887. 

—on amount recovered by servant for wrongful discharge. 6 L.R.A.(N.S.) 91. 
ges claim for penalty against national bank for reserving illegal interest. 56 L.R.A. 

——on amount awarded to i ili i 47 
PRL ING) OD. public utility company upon taking its plant. 

Conflict of laws as to interest on judgments. 56 L.R.A. 309. 

As to similar provision in Cal. Code Civ. Proc., § 1035, see Riddell v. Harrell, 71 Cal. 
254, 12 Pac. 67. 

§ 7800. Notice of taxing. Verification. Items. The clerk must insert in 
the entry of judgment on the application of the prevailing party upon five 
days’ notice to the other, except when the attorneys reside in the same city, 
village or town and then upon two days’ notice, the sum of the allowances 
for costs as provided by this code. The costs must be stated in detail and 
verified by the affidavit of the party or his attorney, stating in substance that 
the items of costs have been, or will necessarily be incurred in the action or 
proceeding. A copy of the items of the costs and the affidavit must be 
served with a notice of adjustment. Whenever it shall be necessary to adjust 
costs in any interlocutory proceeding in an action or in any special pro- 
ceeding, the same shall be adjusted by the judge before whom the same may 
be heard, or the court before which the same may be decided or pending, 
or in such other manner as the judge or court may direct. [R. C. 1905, § 7184; 
C. Civ. P. 1877, § 387; R. C. 1899, § 5585.) 

Judgment debtor not entitled to release by paymen jud before taxation of 
Sia sake v. Chapman, 13 S, D. 269, 83 AW ae, ia seca 

§ 7801. Notice of retaxation. Procedure on. Costs may also be taxed 
without notice. But when they are so taxed notice of retaxation thereof must 
immediately afterwards be given as prescribed in the last section by the 
party at whose instance they are taxed, in default whereof the court must 
upon the application of a party entitled to notice direct a retaxation with 
costs of the motion to be paid by the party in default. Any sum deducted 
upon a retaxation must be credited upon the judgment. [R. C. 1905, § 7185; 
R. C. 1895. § 5586.] 

§ 7802. Taxation reviewed on motion. A taxation or a retaxation of costs 
may be reviewed by the court upon motion. The order made upon such 
motion may allow or disallow any item objected to before the taxing officer, 
in which case it has the effect of a new taxation. [R. C. 1905, § 7186; C. Civ. 
P. 1877, § 380; R. C. 1895, § 5587.] 


Improper taxation of costs remedied by motion to have judgment modified, and not by 


appeal. Re Kirby, 10 S. D. 414, 37 N. W. 907; Sorenson v. Donahoe, 12 S. D. 204, 
80 N. W. 179. 


Supreme court will correct errors in taxation of costs however presented for review, 

though appeal is proper way to present them. Kelly v. Oksall, 17 S. D. 392, 97 N. W. 11. 

§ 7803. Costs of postponement. When an application is made to a court 

or referee to postpone a trial, the payment of costs occasioned by the post- 

ponement may be imposed in the discretion of the court or referee as & 

condition of granting the same. [R. C. 1905, § 7187; C. Civ. P. 1877, § 389; 
R. C. 1899, § 5588.] 


Provision that in default of payment of terms of granting motion for continuance 


adverec party shall have judgment unauthorized. Schlach . St. B d’s Roman 
Catholic Church, 20 8. D. 186° 105 N. W. 279, Meee eae 
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§ 7804. Costs on motion. Upon a motion in an action or proceeding costs 
may be awarded, not to exceed twenty-five dollars, either absolutely or to 
abide the event of the action, to any party in the discretion of the court. 
[R. C. 1905, § 7188; R. C. 1895, § 5589.] 


Allowance of fifty dollars, motion costs, is error. Torgrinson v. Norwich School Dist. 
No. 31, 14 N. D. 10, 103 N. W. 414. 


Fifty dollars costs may be allowed upon denial of motion to retax costs. Crane v. 
Odegard, 12 N. D. 135, 96 N. W. 326. 


§ 7805. Against infant plaintiff. When costs are adjudged against a plain- 
tiff, who is an infant or a person of unsound mind, the guardian by whom 
he appeared in the action must be responsible therefor and payment thereof 
may be enforced in the manner provided in section 7817. [R. C. 1905, § 7189; 
C. Civ. P. 1877, § 390; R. C. 1895, § 5590.] 


Pi os ad litem personally responsible for costs. Granholm y. Sweigle, 3 N. D. 476, 
. W. 509. 


As to similar provision in N. Y. Code Proc., § 316, see Sparmann v. Keim, 6 Abb. 
. C. 353; Linner v. Crouse, 61 Barb. 289; Grantman v. Thrall, 31 How. Pr. 464. 


§ 7806. Of trustee from trust funds. In an action prosecuted or defended 
by an executor, administrator, trustee of an express trust or a person ex- 
Pressly authorized by statute, costs shall be recovered as in an action by 
and against a person prosecuting or defending in his own right; but such 
costs must by the judgment be chargeable only upon or collected of the estate, 
fund or party represented, unless the court shall direct the same to be paid 
by the plaintiff or defendant personally for mismanagement or bad faith 


in such action or defense. [R. C. 1905, § 7190; C. Civ. P. 1877, § 391; R. C. 
1899, § 5591.) 


Executor is personally lable for costs, when the qoeaene does not charge the estate 
therewith. McCarthy v. Speed, 16 S. D. 584, 94 N. W. 411. 

As to similar provision in Cal. Code Civ. Proc., § 1031, see Stevens v. San Francisco 
& N. P. R. Co., 103 Cal. 252, 37 Pac. 146. 


§ 7807. Against state. Exception. In all civil actions prosecuted in the 
name of the state by an officer duly authorized for that purpose the state 
shall be liable for the costs in the same cases and to the same extent as private 
parties. If a private person is joined with the state as plaintiff he shall be 
liable in the first instance for the defendant’s costs, which shall not be re- 
covered of the state until after execution is issued therefor against such 
Private party and returned unsatisfied. [R. C. 1905, § 7191; C. Civ. P. 1877, 
§ 392; R. C. 1899, § 5592.] , 

Claims against state for costs and fees. 42 L.R.A. 41. 

§ 7808, Against party in interest. In an action prosecuted in the name 
of the state for the recovery of money or property, or to establish a right or 
claim for the benefit of any county, city, town, village, corporation or person, 
costs awarded against the party plaintiff shall be charged against the party 
for whose benefit the action was prosecuted and not against the state. [R. C. 
1905. § 7192; C. Civ. P. 1877, § 393; R. C. 1899, § 5593.] 

§ 7809. Against assignee. In actions in which the cause of action shall, 
by assignment after the commencement of the action or in any other manner, 
be lista the property of a person not a party to the action, such person shall 
lable for the costs in the same manner as if he were a party and payment 

ereof may be enforced by attachment. [R. C. 1905, § 7193; C. Civ. P. 1877, 
§ 394; R. ©. 1899, § 5594. ] 

8 7810, On hange of venue to county sending. In all actions or proceed- 
Ings, including criminal actions, when a change of venue is had or made by 

ie der of any court or of any judge pursuant to law, except in cases when 
sa ereate 1s made because such action was not brought in the proper 
ia y, the county in which such action was commenced shall pay to the 

unty in which the same is tried the following expenses arising out of such 
Change of venue: 
of s The per diem fees allowed by law to the clerk and all costs and fees 
such clerk which are a lawful charge against the county. 
1833 
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2. The per diem fees allowed by law to the petit jurors actually in attend- 
ance upon said court. 

3. The per diem fees allowed by law to the sheriff for attendance upon 
said court. 

4. All lawful charges for boarding the jurors. 

d. The legal fees of all witnesses in any criminal case or proceeding which 
are a lawful charge against the county. 

6. The fees or compensation allowed by law to the court stenographer 

attendance upon said court and such other fees allowed to such stenog- 
rapher in criminal proceedings as are a lawful charge against the county. 

7. All other lawful costs, fees and disbursements which are a lawful charge 
against the county. wr 

8. All lawful charges and fees for subpoenaing witnesses in any criminal 
case or proceeding which are a proper charge against the county. 

The fees of such officers, jurors and stenographers are to be estimated for 
each day and part of a day, not less than half a day, occupied in trying or 
disposing of any such action; but no costs shall be paid to the county to 
which a change of venue is had which are not properly chargeable against 
such county. [R. C. 1905, § 7194 ; C. Civ. P. 1877, § 395; R. C. 1895, § 5595.] 

§ 7811. Manner of collecting. The clerk shall make out a correct bill of 
all the expenses which shall accrue during any such trial as aforesaid and 
have the same taxed and allowed by the judge of such court; and when so 
taxed shall without delay transmit the same to the auditor of the county in 
which such action was commenced, who at the first meeting of the board of 
county commissioners of such county after receiving such bill shall present 
the same to such board; and such board shall direct the issuance of a warrant 
therefor in favor of the county in which such action or proceeding was had 


see or its assigns. [R. C. 1905, § 7195; C. Civ. P. 1877, § 396; R. C. 1895, 


As to similar provision in Cal. Code Civ. Proc., § 1036, see Clune v. Sullivan, 56 Cal. 
249; Meade Co. Bank y. Bailey, 137 Cal. 447, 70 Pac, 297. 


§ 7813. Responsibility of surety. He shall be pound for the payment of 
all costs which may be adjudged against the plaintiff in the court in which 


judgment, unless in a reasonable time to be all 


sassy is given, [R. C. 1905, § 7198; ©. Civ. P. 1877, § 399; R. C. 1899, 


As to similar provision in Cal. Code Civ. ; i 
137 Cal. 447, 70 Pac. 297, Ode Civ. Proc., § 1037, see Meade Co. Bank v. Bailey, 
If the plaintiff in an action 
t of the state, he shall give 
e restrictions provided in the 
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two preceding sections. [R. C. 1905, § 7199; C. Civ. P. 1877, § 400; R. C. 
1899; § 5600.] a 

§ 7816. When additional security demanded. In an action in which se- 
curity for costs has been given the defendant may at any time before judg- 
ment after reasonable notice to the plaintiff move the court for additional 
security on the part of the plaintiff; and if on such motion the court is satis- 
fied that the surety has removed from this state or is not sufficient the 
action may be dismissed, unless in a reasonable time to be fixed by the court 
sufficient surety is given by the plaintiff. [R. C. 1905, § 7200; C. Civ. P. 1877, 
§ 401; R. C. 1899, § 5601.) 

§ 7817. Judgment against surety. After final judgment has been rendered 
in an action in which security for costs has been given as required by this 
chapter the court on motion of the defendant, or any other person having 
a right to such costs or any part thereof after ten days’ notice of such motion 
may enter up judgment in the name of the defendant or his legal representa- 
tives against the surety for costs, his executors or administrators, for the 
amount of the costs adjudged against the plaintiff, or so much thereof as may 
be unpaid. Execution may be issued on such judgment as in other cases for 
the use and benefit of the person entitled to such costs. [R. C. 1905, § 7201; 


C. Civ. P. 1877, § 402; R. C. 1899, § 5602. ] 
gay ndgment against surety for costs. Elder v. Mining Company, 11 S. D. 595, 79 N. W. 


CHAPTER 15. 
OF APPEALS IN CIVIL ACTIONS. 


§ 7818. Appeals to supreme court. A judgment or order in a civil action 
or in @ special proceeding in any of the district courts may be removed to 

€ supreme court by appeal as provided in this chapter and not otherwise. 
[R. C. 1905, § 7202; 1891, ch. 120, § 1; R. C. 1899, § 5603.] 


This and the following sections revised entire subject of appeals to supreme court. 
Sands v. Cruickshank, 12 SD. 1, 80 N. W. 173. 

Right limited to parties aggrieved. Gales v. Bank, 13 S. D. 622, 84 N. W. 192; 
Schlegel v, Sisson, 8 S. D. 476, 66 N. W. 1087. 

May be taken before costs are thxed. Williams v. Wait, 2 S. D. 210, 49 N. W. 209, 
39 Am. St, Rep. 768; State v. Donaldson, 12 S. D. 259, 81 N. W. 299; Adams v. Smith, 
6 D. 94, 50 N. W. 720; Hughes v. Stearns, 13 S. D. 627, 84 N. W. 196; Mouser v. Palmer, 
28. D. 466, 50 N. W. 967, 

N wie taken whatever the amount involved. Williams v. Ry. Co., 10 8. D. 336, 73 


joe a only from final order or judgment. Nordin v. Berner, 15 S. D. 611, 
Procedure by which injunction inst foreclosure of mortgage by advertisement is 
obtained is not special i pi which to base appeal oe v. Scott, 13 N. D. 
eae N. W. 905. , 
ounty auditor not “pa aggrieved” by judgment annulling order of county com- 
missioners. State ex rel Tinlese v. Boyden. 13 S°D. 379, 100 N. W. 761. 
.° appeal lies from order dismissing action on plaintiff's motion, where no counter- 
aim was interposed. Deere & W. Co. v. Hinckley, 20 S. D. 359, 106 N. W. 138. 
‘Acceptance of benefit under judgment is waiver of right of appeal. When not a 
waiver. Whole case open to investigation on appeal. Appellate tribunal may modify 
judgment. Tyler v. Shea, 4 N. D, 377, 61 N. W. 468. 
{ Error in charge of court can be reviewed on appeal from judgment without motion 
we new trial. McPherrin v. Jones, 5 N. D. 261, 65 N. W. 685. he 
_recluded from appealing by acceptance of alimony in divorce suit. Williams v. 
Williams, 6 N. D. 269, 69 N. W. 47. 
ie si from default judgment allowed. Mortgage Co. v. Reeve, 7 N. D. 99, 
Frivolous appeal. See Assurance Co. v. McDermont, 7 N. D. 172, 73 N. W. 91. 
th t ere judgment affirmed on appeal, it cannot be set aside for any alleged infirmity 
75 N oe been raised on former appeal. Mortgage Co. v. Reeve, 7 N. D. 552, 
A party who voluntarily pays a judgment against him cannot appeal therefrom. Same, 


ent oor ified § . Pierce County, 
8N. D. 613): soN Ww aa in order for judgment. Rolette County v. Pierce County. 
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As creating right of appeal to supreme court. Prescott. v. Brooke, 11 N. D. 93, 90 
N. W. 129. oo re ere 

Persons not nominally parties but declared against in petition for certiorari nae ie 4 
cancellation of liquor jicenses are ‘ adverse ” parties and entitled to appeal w ae y 
have appeared in certiorari proceedings. State ex rel. Cook v. Tripp County, at 
358, 137 N. W. 354. 68 Cal 

As to similar provision in Cal. Code Civ. Proc., § 936, see Sharon vy. Sharon, G Pe . 
326, 9 Pac. 187; Home of Inebriates v. Kaplan, 84 Cal. 486, 24 Pac. 119; Haight v. 
Gay, 8 Cal. 297, 68 Am. Dec. 323. 


§ 7819. Title to action unchanged. The party appealing is known as the 
appellant and the adverse party as the respondent, but the title of the action 
is not to be changed in consequence of the appeal. [R. C. 1905, § 7203; 1891, 
ch. 120, § 2; R. C. 1899, § 5604.] ee 

§ 7820. Time for appeal. An appeal from a judgment may be taken within 
six months after the entry thereof by default or after written notice of the 
entry thereof, in case the party against whom it is entered has appeared in 
the action; and from an order within sixty days after written notice of the 
same shall have been given to the party appealing; provided, however, that 
upon a showing of reasonable diligence by the appellant, the district, or in 
case of its refusal so to do, the supreme court may order that the record shall 
remain in the district court for such time as shall be necessary to enable 
the appellant to properly prepare and have the same certified. [1918, ch. 131, 
§ 14.] 


This section is Laws 1913, ch. 131, § 14, and is eth eas intended as a substitute pH 
R. C. 1905, § 7204, the latter being expressly repealed i section 17 of said act .o 
1913. As affecting the construction of section 7820, see the section quoted in note to 
section 7653. R. C. 1905, § 7204, repealed as above stated, read as follows: tte 
“Time for appeal. An appeal from a judgment may be taken within one year a es 
the entry thereof by default, or after written notice of the entry thereof in case hi 
party against whom it is entered has appeared in the action, and from an order wit in 
sixty days after written notice of the same shall have been given to the party appealing ; 
rovided, that in all actions heretofore or hereafter tried, when the appeal from an one 
8 based upon errors assigned or set out in a statement of the case submitted to the 
court or judge thereof for settlement within sixty days after the service of such written 
notice and at least eight days prior to the expiration of such time and such ial or 
judge neglects to settle such statement within the said sixty days, the party appealing 
shall have thirty days after such statement shall have been settled in which to take an 
appeal. [1891, ch. 120, § 3; 1893, ch. 81, § 1; R. C. 1895, § 5605.] ” 
Following are decisions rendered prior to the enactment of the resent provision: ij 
Appeal will not lie until the entry of order or judgment or filing of judgment ro 4 
Nordin v. Berner, 15 S. D. 611, 91 N. W. 308; Dyea Electric Light Co. v. Easton, 1 
8. D. 520, 86 N. W. 23; Martin v. Smith, 11 S. D. 437, 78 N. W. 1001; State v. Lamm, 
9 'S. D. 418, 69 N. W. 592; Bank of Iowa & Dakota v. Oliver, 11 8S. D. 444, 78 N. W. 
1002; Chamberlain v. Hedger, 10 S. D. 290, 73 N. W. 75; Greenly v. Hopkins, 7 S. D. 
561, 64 N. W. 1128; Coburn v. Board, 10 S. D. 552, 74 N. W. 1026; Minn. Machine Co. 
v. Skau, 10 S. D. 636, 75 N. W. 199; Sinkling v. Ry. Co., 10 S. D. 560, 74 N. W. 1029; 
aa v. Stearns, 13 S. D. 627, 84 N. W. 196; Smith vy. Hawley, 11 8. D. 399, 78 
» W. 355, 


Appeal taken more than two years after entry of judgment will be dismissed. Re 
Houghton, 5 S. D. 537, 59 N. W. 733. 


Limitation of sixty days does not apply to order denying new trial made before entry 
of judgment. Granger v. Roll, 6 S. D. 611, 62 N. W. 970. 


Service of notice of ent of judgment may be by copy. Keogh vy. Snow, 9 N. D. 
458, 83 N. W. 864, aoe eee y y copy g : 


Day of entry of judgment or decree excluded in computing time. Smith v. Gale, 
137 U. 8. 577, 34 Led. 792, 11 8. Ct. R. 185, 


Ly ge in election contest must be taken within sixty days. Murray v. Whitmore, 
9 S. D. 288, 68 N. W. 745. 


Grants full period of sixty days after written notice of order in which to appeal. 
King v. Hanson, 13 N. D. 85, 99 N. W. 1085. 

Each party must serve notice of entry of judgment on adversary to set time for appeal 
running against him. Prescott v. Brooks, 11 N. D. 93, 90 N. W. 129. 

Appeal from order denying new trial may be taken with appeal from judgment any 
time within two years. Mc ay v. Bridgeman, 17 S. D. 424, 97 N. W. 20. 

As to time for appeal expiring one year after written notice of entry of judgment. 
Martinson v. Marzolf, 14 N, D. 301, 103 N. W. 937. 

Appeal from order denying motion for new trial is ineffectual if not taken until more 
si a days after notice of entry of such order. Heald v. Strong, 24 N. D. 120, 138 
v. W. 1114, 
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Where no judgment roll had been filed action was pending so as to authorize granting 
of new trial, although two years had elapsed since filing and entering of judgment. 
Northwestern Port Huron Co. y. Zickrick, 25 S. D. 475, 127 N. W. 646. 

First and last days in computing time for a peal. 49 L.R.A. 226; 15 L.R.A.(N S.) 689. 

Time for taking appeal where last day falls on holiday. 19 L.R.A. 319. 

Loss of papers as excuse for delay in filing transcript on appeal. 25 L.R.A.(N.S.) 
865. 


Time for transfer of cause to federal supreme court. 66 L-R.A. 846. 
As to similar provision in Cal. Code Civ. Proc., § 939, see Livermore v. Campbell, 52 
Cal. 75; Covarrubias v. Board of Supervisors, 52 Cal. 622; French Bank Case, 53 Cal. 
495; Estate of Dunne, 53 Cal. 631; McLaughlin v. Doherty, 54 Cal. 519; Thomas v. 
Anderson, 55 Cal. 43 ; Clark v. Crane, 57 Cal. 629; Emeric v. Alvarado, 64 Cal. 529, 
2 Pac, 418; Coon v. Grand Lodge, 76 Cal. 354, 18 Pac. 384; Estate of Rose, 3 Cal. 
Unrep. 50, 20 Pac. 712; Estate of Rose, 80 Cal. 166, 22 Pac. 86; Clifford v. Allman, 
84 Cal. 528, 24 Pac. 292; Perkins v. Cooper, 3 Cal. Unrep. 279, 24 Pac. 377; Miller v. 
Wade, 87 Cal. 410, 25 Pac. 487; Etchebarne v. Roeding, 89 Cal. 517, 26 Pac. 1079; Brady 
vy. Burke, 90 Cal. 1, 27 Pac. 52; Illinois T. & S. Bank v. Pacific R. Co., 99 Cal. 407, 
83 Pac. 1132; Flagg v. Puterbaugh, 101 Cal. 583, 36 Pac. 95; Falkner v. Hendy, 107 
Cal. 49, 40 Pac. 21, 386; Duncan v. Times-Mirror Co., 109 Cal. 602, 42 Pac. 147, 148; 
Henry v. Merguire, 111 Cal. 1, 43 Pac. 387; Fatjo v. Swasey, 111 Cal. 628, 44 Pac. 225; 
Painter v. Painter, 113 Cal. 371, 45 Pac. 689; Grant v. Los Angeles & Pac. R. Co., 
116 Cal. 71, 47 Pac. 872; McHugh v. Adkins, 117 Cal. 228, 49 Pac. 2; Morton v. 
Broderick, 118 Cal. 474, 50 Pac. 644; Pignaz v. Burnett, 119 Cal. 157, 51 Pac. 48; 
Melde v. Reynolds, 120 Cal. 234, 52 Pac. 491; Wood v. Etiwanda W. Co., 122 Cal. 152, 
54 Pac. 726; Harron vy. Harron, 123 Cal. 508, 56 Pac. 334; Southern Cal. R. Co. v. 
Superior Court, 127 Cal. 417, 57 Pac. 789; Ferris v. Baker, 127 Cal. 520, 59 Pac. 937; 
edge v. Superior Court, 131 Cal. 279, 63 Pac. 360; Devlin v. Rydberg, 132 Cal. 324, 
4 Pac. 396; Knowles v. Thompson, 133 Cal. 245, 65 Pac. 468; Los Angeles v. Los 
les 0. W. Co., 134 Cal. 121, 66 Pac. 198 ; Dunn vy. Dunn, 137 Cal. 51, 69 Pac. 847; 
Nolan v. Sinith, 137 Cal. 360, 70 Pac. 166; Aronson v. Levison, 148 Cal. 364, 83 Pac. 
154; Gilman v. Contra Costa Co., 8 Cal. 52, 68 Am. Dec. 290; Fisk v. His Creditors, 
12 Cal. 281; Allender v. Fritts, 24 Cal. 447; Gray v. Palmer, 28 Cal. 416; Peck v. 
Courtis, 31 Cal. 207; Ketchum v. Crippen, 31 Cal. 365; Sullivan v. Triunfo G. & S. M. 
Co., 33 Cal. 385; Hastings v. Cunningham, 35 Cal. 549; Welle, F. & Co. v. Anthony, 


35 Cal. 696; Webster v. Cook, 38 Cal. 423 ; Harris v. San Francisco S. R. Co., 41 Cal. 
393; Calderwood y. Peyser, 42 Cal. 110. 


_ § 7821. How appeal taken. An appeal must be taken by serving a notice 
we Writing signed by the appellant or his attorney on the adverse party 
and filing the same in the office of the clerk of the court in which the judgment 
or order appealed from igs entered, stating the appeal from the same, and 
whether the appeal is from the whole or a part thereof and if from a part 
only, specifying the part appealed from. The appeal shall be deemed taken 
y the service of a notice of the appeal and perfected on service of the under- 
ng for costs, or the deposit of money instead, or the waiver thereof as 
hereinafter Prescribed. When service of a notice of appeal and undertaking 
;annot in any case be made within this state the court may prescribe a mode 
for serving the same. [R. C. 1905, § 7205; 1887, ch. 20, § 3; 1891, ch. 120, 

§ 4; R. C. 1895, § 5606.] 
N cies ~ file notice of appeal in time fatal. Stierlen v. Stierlen, 8 N. D. 297, 78 


Service of undertaking on respondent. Mather v. Darst, 11 S. D. 480, 78 N. W. 954. 

Notice must be served on clerk. Valley City Land & Irrigation Co. v. Schone, 2 8. D. 
344, 50 N. W, 356; Peck v. Phillips, 4 D. 430, 34 N. W. 65; Hoffman v. Bank, 4 N. DN. 
473, 67 N. W. 1031; Pierre Sav. Bank v. Ellis, 9 S. D. 251, 68 N. W. 545; Gold Street 
Vv. Newton, 2 D. 39,3 N. W. 311. : 


Service of notice and undertaking on attorne not on party. McKittrick v. Pardee, 
S. D. 39, 65 N. W. 23. = ‘ ee 
w ppeal taken without undertaking, a nullity. Bonnell v. Van Cise, 8 S. D. 592, 67 
Waive spoon v. Board of Com., 10 8. D. 552, 74 N. W. 1026. 
vaiver of undertaking can only be in writing. Hazeltine v. Browne, 9 8. D. 351, 
- ae? whose interest will not be affected is an adverse party. Sutton v. Min. Co., 12 
Tnelude! 22: W- 188; Prescott v. Brooke, 11 N. D. 93, 90 'N. W. 129. 
ae udes notice of appeal. Gooler v. Eidsness, 18 N. D, 338, 121 N. W. 83. 
rder is not effective and appealable until signed, attested and filed. Stephens v. 
aus, 20 §. D, 367, 106 N. W. 56. 
4a to sufficiency of notice of appeal. Crane v. Odegard, 11 N. D. 342, 91 N. W. 962. 
Codefendants are entitled to notice of appeal by one defendant from judgment for 
Coste against all. State ex rel, Lindsay v. Boyden, 18 S. D. 379, 100 N. W. 761. 
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Filing of notice of appeal in office of clerk of district court in which judgment is 
entered is sufficient notice to clerk. National Bank of Commerce v. Pick, 13 N. D. 74, 
99 N. W. 63. 

As providing manner of taking appeals. Prescott v. Brooks, 11 N. D. 93, 90 N. W. 
129 


Both adverse party and clerk must be served with notice before appeal will be deemed 
taken. Brannon v. White Lake Iwp., 17 S. D. 83, 95 N. W. 284. 

Notice of appeal by defendants must be served on codefendants whose interest will 
be affected by reversal or modification of order. Crouch v. Dakota, W. & M. River R. 
Co., 22 S. D. 263, 117 N. W. 145. 

Notice of appeal is sufficient where it states that appeal is from order, fully describ- 
ing it, although it does not state that appeal is from whole of order. State ex rel. 
Heffron v. Bleth, 21 N. D. 27, 127 N. W. 1043. ; 

Failure to serve undertaking with notice of appeal is not jurisdictional. Beddow v. 

e, 20 N. D. 66, 126 N. W. 97. 

Filing is not essential to eat of appeal bond, nor is it essential to perfect appeal. 
Nicholas & 8. Co. v. Horstad, 27 8. D. 262, 130 N. W. 776. ; 

Undertaking on appeal must be executed at time of notice of appeal, and it must be 
soree with the notice of appeal. Aldrich v. Public Opinion Pub. Co., 27 S. D. 589, 132 

. W. 278. 

Unless undertaking on appeal is supported by affidavit showing that property of 
sureties om eithin state it is ineffectual for any purpose. Stewart v. Lyness, 22 N. D. 
149, 132 N. W. 768. 


§ 7822. Clerk to transmit papers. Upon an appeal being perfected the 
clerk of the court from which the appeal is taken shall at the expense of 
the appellant forthwith transmit to the supreme court, if the appeal is from 
a judgment, the judgment roll; if the appeal is from an order, he shall 
transmit the order appealed from and the original papers used by each 
party on the application for such order. The court may, however, in case of 
either judgment or order upon motion of either party after notice to the 
adverse party for good cause shown, direct copies to be transmitted instead 
of the originals. The clerk shall also in all cases transmit to the supreme 
court the original notice of appeal and the undertaking given thereon; and 
he shall annex to the papers so transmitted a certificate under his hand and 
the seal of the court from which the appeal is taken, certifying that they are 
the original papers or copies as the case may be, and that they are transmitted 
to the supreme court pursuant to such appeal. No further certificate or 
attestation shall be necessary; provided, that if the appellant does not within 
thirty days after his appeal is perfected cause a proper record in the case 
to be transmitted to the supreme court by the clerk of the district court, the 
respondent may cause such record to be transmitted by the clerk of the 
district court to the clerk of the Supreme court; and in such case the re- 
spondent may recover the expense thereof as costs on such appeal in case 
the judgment or order appealed from is in whole or in part affirmed. [R. C. 
1905, § 7206; 1887, ch. 20, § 4; 1891, ch. 120, § 5; R. C. 1895, § 5607.] 

ei see papers to be sent by clerk, unless court orders copies. tas ie v. Hazen, 


1 N. D. 210, 46 N. W. 173; Hedlum v. Min. Co., 14 S. D. 369, 85 N. 861; Goose 
Riv. Bank v. Gilmore, 3 N. D. 188, 54 N. W. 1032. 
Certificate of clerk to judgment roll. Hardy v. Purington, 6 S. D. 382, 61 N. W. 158. 
On appeal from order made upon affidavits or other written evidence, .clerk shall 


transmit original papers to supreme court. Bailey v. Scott, 1 S. D. 337, 47 N. W. 286; 
Bedtkey y. Bedtkey, 15 S. D. 310, 89 N. W. 479. 


On necessity of counsel prosecuting appeal with reasonable diligence after notice 
thereof. Brink v. Whisler, 21 S. D. 126, 110 N. W. 94. 


___ Record cannot be amended in supreme court after case fully argued and submitted, 
unless remanded for such purpose. Moore v. Booker, 4 N. D. 543, 62 N. W. 607. 


§ 7823. Deposit for undertaking. Waiver of. When the appellant is re- 
quired under any provision of this chapter to give an undertaking he may 
in lieu thereof deposit with the clerk of court in which the judgment or order 
appealed from is entered, who shall give him a receipt therefor, a sum of 
money equal to the amount for which such undertaking is required to be 
given and in lieu of the service of such undertaking serve a notice of the 
making of such deposit. Such deposit and notice shall have the same effect 
as the service of the required undertaking and be held to answer the event 


1858 


in Civil Actions. CODE CIVIL PROCEDURE. §§ 7823-7824 


of the appeal upon the terms prescribed for the undertaking in lieu of which 
_ the same is deposited. Any such undertaking and deposit may be waived 
in writing by the respondent for whose benefit the same is required to be 
made and such waiver shall have the same effect as the giving of the under- 
taking would have had. [R. C. 1905, § 7207 ; 1887, ch. 20, § 5; 1891, ch. 120, § 6; 
R. C. 1899, § 5608. ] 
Waiver of undertaking. Bonnell v. Van Cise, 8 S. D. 592, 67 N. W. 685. 
5 ne can only be waived in writing. McConnell v. Spicker, 13 S. D. 406, 
- W. 435. 
Rares of accused’s presence at trial of felony. State v. Pearse, 19 S. D. 75, 102 
As to similar provision in Cal. Code Civ. Proc., § 940, see Hill v. Finnigan, 54 Cal. 
493; Whittle v. Renner, 55 Cal. 395; Boyd v. Burrel, 60 Cal. 280; Hewes v. Carville 
Mfg. Co., 62 Cal. 516; Galloway v. Rouse, 63 Cal. 280 ; Brown v. Green, 65 Cal. 221, 
3 Pac. 811; Butte Co. v. Boydstun, 68 Cal. 189, 8 Pac. 835; Sharon v. Sharon, 68 Cal. 
326, 9 Pac. 187; Little vy. Jacks, 68 Cal. 343, 8 Pac. 856, 9 Pac. 264, 11 Pac. 128; 
Randall v. Hunter, 69 Cal. 80, 10 Pac. 130; Duffy v. Greenebaum, 72 Cal. 157, 12 Pac. 
74, 13 Pac. 323; Milliken v. Houghton, 75 Cal. 539, 17 Pac. 641; Toy v. San Francisco 
& 8. R. R. Co. 75 Cal. 542, 17 Pac. 700; In Matter of Castle Dome Min. & 8S. Co., 79 
Cal. 246, 21 Pac. 746 ; Schurtz v. Romer, 81 Cal. 244, 22 Pac. 657; Miller v. Richards, 
83 Cal. 563, 23 Pac. 936; Latham v. Los Angeles, 83 Cal. 564, 23 Pac. 1116; Perkins 
v. Cooper, 3 Cal. Unrep. 279, 24 Pac. 377; Hinkel v. Donohue, 88 Cal. 597, 26 Pac. 374; 
Forni v. Yoell, 95 Cal. 442, 30 Pac. 578; Newman v. Maldonado, 3 Cal. Unrep. 540, 
30 Pac. 833; Merced Bank v. Rosenthal, 99 Cal. 39, 31 Pac. 849, 33 Pac. 732 ; Forni v. 
Yoell, 99 Cal. 173, 33 Pac. 887; Harper v. Hildreth, 99 Cal. 265, 33 Pac. 1103; Lan- 
caster v. Maxwell, 103 Cal. 67, 36 Pac. 951, 37 Pac. 207; Green v. Berge, 105 Cal. 52, 
45 Am. St. Rep. 25, 38 Pac. 539; Barnhart v. Edwards, 111 Cal. 428, 44 Pac. 160; Bul- 
lock v. Taylor, 112 Cal. 147, 44 Pac. 457; In Matter of Chope, 112 Cal. 630, 44 Pac. 
1066; Robinson v. Templar Lodge, 114 Cal. 41, 45 Pac. 998; Lamberson v. Jefferds, 116 
Cal. 492, 48 Pac. 485; Vincent v. Collins, 122 Cal. 387, 55 Pac. 129; Clarke v. Mohr, 
125 Cal. 540, 58 Pac. 176; Estate of Nelson, 128 Cal. 242, 60 Pac. 772 ; Meyer v. San 
Diego, 130 Cal. 60, 62 Pac. 211; Mansfield v. O’Keefe, 133 Cal. 362, 65 Pac. 825; Hoyt 
v. Stark, 134 Cal. 178, 86 Am. St. Rep. 246, 66 Pac. 223; San Francisco L. & C. Co. v. 
State, 141 Cal. 354, 74 Pac. 1047; Estate of Sullivan, 143 Cal. 462, 77 Pac. 153; Estate 
of McDougald, 143 Cal. 476, 77 Pac. 443; Johnson v. Phenix Ins. Co., 146 Cal. 571, 
80 Pac. 719; Rauer’s L. & C. Co. v. Standley, 3 Cal. App. 44, 84 Pac. 214; Elliott v. 
Chapman, 15 Cal. 383; Buffendeau v. Edmonson, 24 cue 94; Bonds v. Hickman, 29 
Cal. 460; People v. Alameda T. R. Co., 30 Cal. 182; Senter v. De Bernal, 38 Cal. 637; 
Abrahms v. Stokes, 39 Cal. 150; Aram v. Shallenberger, 42 Cal. 275; Cal. Code Civ. Proc., 
§ 941, see Root v. Bryant, 54 Cal. 182; Estate of Fay, 126 Cal. 457, 58 Pac. 936; 
Downing y, Rademacher, 136 Cal. 673, 69 Pac. 415; Curtis v. Richards, 9 Cal. 34. 


§ 7824. Appeal ineffectual without undertaking. To render an appeal ef- 
fectual for any purpose an undertaking must be executed on the part of 
the appellant by at least two sureties to the effect that the appellant will 
pay all costs and damages which may be awarded against him on the appeal 
not exceeding two hundred and fifty dollars. [R. C. 1905, § 7208; 1887, ch. 20, 
§ 6; 1887, ch. 26, § 1; 1891, ch. 120, § 7; R. C. 1899, § 5609.] 

Undertaking or deposit or waiver are essential to jurisdiction. Bonnell v. Van Cise, 
8S. D. 592, 67 N. W. 685; Martin v. Smith, 11 S. 3. 437, 78 N. W. 1001; McConnell 
¥. Spicker, 13 S. D. 406, 83 N. W. 435. 
g Service of undertaking not necessary. Mather v. Darst, 11 S. D. 480, 78 N. W. 954; 
ands v. Cruickshank, 12 8. D. 1, 80 N. W. 173. 
Undertaking for costs may be contained in same instrument with undertaking for 
ef Deh ieeerete one. Sutton v. Min. Co., 12 S. D. 576, 82 N. W. 188. 
dy irregular, undertaking may be held to be a common-law obligation. Cough- 
se ye Sundback, 13 S. D. 115, 82 N. W. 507, 79 Am. St. Rep. 886. 
i ailure of sureties to justify when required leaves undertaking ineffectual. Hazel- 
ine vy, Browne, 9S. D. 351, 69 N. W. 579. 
ba Ne risking cannot be signed by practicing attorney. Peck v. Phillips, 4 D. 430, 

Undertaking on appeal from judgment and order must recite appeal from both. Sucker 
mate Drill Co. v. Brock, 18 N. D. 598, 120 N. W. 757. : 
te AT attiont stay of execution. Fullerton Lumber Co. v. Tinker, 21 8. D. 647, 


‘D, andertaking i i i i St. Lawrence T . 23 
8. D. 624, 199 x W ae on appeal by township. Dring v. wp 


appeal is ineffectual, where sureties fail to justify within ten days after exception 
en to them. Donovan v. Woodcock, 18 S. D. 29, 99 N. W. 82 
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ismi i ts on appeal is 
1 will be dismissed where undertaking for payment of cos E 
detective unless such defect is cured. Burger v. Sinclair, 24 N. D. 326, 140 N. A bie 
Unless undertaking is supported by affidavit showing that property Ry aoe - ie 
within state, it is ineffectual for any purpose. Stewart v. Lyness, 22 N. D. , 
. W. 768. reer 
: Failure to serve undertaking with notice of appeal is not jurisdictional. Beddow v. 
Flage, 20 N. D. 66, 126 N. W. 97. 
Paver of surety company to act as surety on appeal bond. 48 L.R.A. 590, 
Liability of sureties on appeal bonds. 38 Am. St. Rep. 702. re 
§ 7825. Execution not stayed without undertaking. If the appeal is ria 
& judgment directing the payment of money, it shall not stay the are 10 
of the judgment unless an undertaking is executed on the part of the 14 
pellant by at least two sureties to the effect that if the judgment appea sa 
from, or any part thereof, is affirmed the appellant will pay pa enim 
directed to be paid by the judgment, or the part of such amount i be Ww. 
the judgment shall be affirmed, if it is affirmed only in part, and a : mein 
which shall be awarded against the ee Lane [R. C. 1905, § ; 
1887, ch. 20, § 7; 1891, ch. 120, § 8: R.C. 1 ‘ 
” On Ete) from judgment, usual undertaking for costs and also ee ey 
vided by this section, held to operate as stay of proceedings in the district co ar ae 
v. Hanberg, 10 N. D. 383, 87 N W. 1006; Sutton v. Mining Co., 12 S. D. 576, . W. 
188; Coughran v. Sundback, 13 8. D. 115, 82 N. W. 507. 
Implied power of courts to issue supersedeas. 67 Am. St. Rep. 714. eeu: 
As to similar provision in Cal. Code Civ. Proc., § 942, see Hill v. ee brie 
493; Wood v. Orford, 56 Cal. 157; Ladd v. Parnell, 57 Cal. 232; Hansen v. XN en hotel 
Cal. 282; Sharon v. Sharon, 67 Cal. 185, 7 Pac. 456, 8 Pac. 709; Estate * e A 
69 Cal. 241, 10 Pac. 334; Duffy v. Greenebaum, 72 Cal. 157, 12 Pac. 74, 13 ey a 
Romine v. Cralle, 83 Cal. 432, 23 Pac. 525; Mowry v. Heney, 3 Cal. Unrep. Ae art 
301; Pennie v. Superior Court, 89 Cal. 31, 26 Pac. 617; Estate of Woods, 94 oie a 
29 Pac. 1108; McCallion v. Hibernia Sav. & L. Soc., 98 Cal. 442, 33 Pac. 329; Pain . 


129 Cal. 384, 62 Pac. 64; Starr v. Kreuzberger, 131 Cal. 41, 63 Pac. 134; Ayres v. mee 
132 Cal. 125, 64 Pac. 120; Bank of Woodland v. Stephens, 137 Cal. 458, 70 Pac. ; 
Olsen v. Birch, 1 Cal. App. 99, 81 Pac. 656; Fulton v. Hanna, 40 Cal. 278. 


§ 7826. Undertaking to stay judgment for delivery of personalty. If the 
Judgment appealed from directs the assignment or delivery of documents 
or personal property the execution of the judgment shall not be delayed by 
the appeal, unless the things required to be assigned or delivered are brought 
into court or placed in the custody of such officer or receiver as the court or 
presiding judge shall appoint, or unless an undertaking is entered into on 
the part of the appellant by at least two sureties in such sum as the court 
or presiding judge thereof shal] direct to the effect that the appellant will 
obey the order of the appellate court on the appeal. [R. C. 1905, § 7210; 
1887, ch. 20, § 8; 1891, ch. 120. § 9; R. C. 1899, § 5611.] 


Stay. bond; sufficiency of. Nat. Bank v, Hanberg, 10 N. D. 383, 87 N. W. 1006; 
Coughran v. Sundback, 13 S. D. 115, 82 N. W. 507. 

As to similar provision in Cal. Code Civ. Proc., § 943, see Estate of Schedel, 69 Cal 
241, 10 Pac. 334; Boorn vy. Horstmann, 80 Cal. 
Swasey v. Adair, 88 Cal. 203, 26 Pac. 83; Pennie 
617; Ex parte Clancy, 90 Cal. 553, 27 Pac. 411; Estate of Woods, 94 Cal. 566, 29 Pac. 
1108; McCallion v. Hibernia Sav. & L. Soc., 98 Cal. 442, 33 Pac. 329; Tolle v. Heyden- 
*eldt, 138 Cal. 56, 70 Pac. 1013; De Leonis v. York, 140 Cal. 333, 73 Pac. 1058; Rohr- 


bacher v. Superior Court, 144 Cal. 631, 78 Pac. 22; Oleen v. Birch, 1 Cal. App. 99, 
81 Pac. 656. 


have been executed and deposited with the clerk with whom the judgment 


was entered to abide the judgment of the appellate court. [R. C. 1905, § 7211; 
1887, ch. 20, § 9; 1891, ch. 120, § 10; R. C. 1899, § 5612.] 
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As to similar provision in Cal. Code Civ. Proc., § 944, see Estate of Schedel, 69 Cal. 

241, 10 Pac. 384; Born v. Horstmann, 80 Cal. 452, 5 L.R.A. 577, 22 Pac. 169, 338; 

Pennie v. Superior Court, 89 Cal. 31, 26 Pac. 617; Estate of Woods, 94 Cal. 566, 29 

Pac. 1108; MeCallion v. Hibernia Sav. & L. Soc., 98 Cal. 442, 33 Pac. 329; Olsen v. 
Birch, 1 Cal. App. 99, 81 Pac. 656. . 

§ 7828. Of judgment to sell and deliver realty. If the judgment appealed 

from directs the sale or delivery of possession of real property, except in 


actions for foreclosure of mortgages, the execution of the same shall not be 
stayed, unless an undertaking is executed on the part of the appellant by at 
least two sureties in such sum as the court or presiding judge thereof shall 
direct to the effect that during the possession of such property by the ap- 
pellant he will not commit nor suffer to be committed any waste thereon 
and that if the judgment is affirmed he will pay the value of the use and 
occupation of the property from the time of the appeal until the delivery of 
possession thereof pursuant to the judgment. [R. C. 1905, § 7212; 1887, ch. 

20, § 10; 1891, ch. 120, § 11; R. C. 1899, § 5613.] 
As to similar provision in Cal. Code Civ. Proc., § 945, see Estate of Schedel, 69 Cal. 
241, 10 Pac. 334; Born v. Horstmann, 80 Cal. 452, 5 L.R.A. 577, 22 Pac. 169, 338; 
71 Cal. 295, 12 Pac. 167 ; Neale v. Superior Court, 77 Cal. 28, 18 Pac. 790; Born v. 
Horstmann, 80 Cal. 452, 5 L.R.A. 577, 22 Pac. 169, 338; McMillan v. Hayward, 84 Cal. 
85, 24 Pac. 151; Pennie v. Superior Court, 89 Cal. 31, 26 Pac. 617; Johnson v. King, 
91 Cal. 307, 27 Pac. 644; Shepperd v. Tyler, 92 Cal. 552, 28 Pac. 601; Estate of Woods, 
94 Cal. 566, 29 Pac. 1108; Green v. Hebbard, 95 Cal. 39, 30 Pac. 202; Spence v. Scott, 
95 Cal. 152, 30 Pac. 202; Gutzeit y. Pennie, 97 Cal. 484, 32 Pac. 584; McCallion v. 
Hibernia Sav. & L. Soc., 98 Cal. 442, 33 Pac. 329; Painter v. Painter, 98 Cal. 625, 33 
Pac. 483; Hoppe v. Hoppe, 99 Cal. 536, 34 Pac. 222; Pacific Mut. L. Ins. Co. v. 
Fisher, — Cal. —, 35 Pac. 77; Gutierrez v. Hebbard, 104 Cal. 103, 37 Pac. 749; Boob 
v. Hall, 105 Cal. 413, 38 Pac. 977; Central L. & M. Co. v. Center, 107 Cal. 193, 40 Pac. 
334; Foster v. Superior Court, 115 Cal. 279, 47 Pac. 58; Ogden v. Davis, 116 Cal. 32, 
47 Pac. 772; Kreling v. Kreling, 116 Cal. 458, 48 Pac. 383; Hubbard v. University 
Bank, 120 Cal. 632, 52 Pac. 1070; Owen v. Pomona L. & W. Co., 124 Cal. 331, 57 Pac. 
71; Estate of Kennedy, 129 Cal. 384, 62 Pac. 64; California M. & S. B. v. Graves, 129 
var ie - Pac. 259; Olsen v. Birch, 1 Cal. App. 99, 81 Pac. 656; Englund v. Lewis, 

al. e : 

§ 7829. To stay mortgage sale. If the judgment appealed from directa 
the sale of mortgaged premises, the execution thereof shall not be stayed 
by the appeal, unless an undertaking is executed on the part of the appellant 
by at least two sureties, conditioned for the payment of any deficiency which 
may arise on such sale, not exceeding such sum as shall be fixed by the court 
or presiding judge thereof; to be specified in the undertaking, and all costs 
and damages which may be awarded to the respondent on such appeal. [R. C. 
1905, § 7213; 1887, ch. 20, § 11; 1891, ch. 120, § 12; R. C. 1899, § 5614.) 

- Abatement of nuisance. If the judgment appealed from directs 
the abatement or restraint of the continuance of a nuisance, either public 
or private, the execution of the Judgment shall not be stayed by the appeal, 
unless an undertaking is entered into on the part of the appellant by at least 
two sureties in such sum as the court or presiding judge thereof shall direct 


to the effect that the appellant will pay all damages which the opposite party | 


may sustain by the continuance of such nuisance. [R. C. 1905, § 7214; 1887, 
ch. 20, § 12; 1891, ch. 120, § 18; R. C. 1899, § 5615.] 

831, Other judgments, If the judgment appealed from directs the doing 
of any particular act or thing and no express provision is made by statute 
ne regard to the undertaking to be given on appeal therefrom, the execution 
thereof shall not be stayed by the appeal therefrom, unless an undertaking 
18 entered into on the part of the appellant in such sum as the court or pre- 
siding Judge thereof shall direct and by at least two sureties to the effect that 

© appellant will pay all damages which the opposite party may have 
oe by not doing the particular thing or act directed to be done by 
he Judgment appealed from and to such further effect as such court or judge 
shall in diseretion direct. [R. C. 1905, § 7215; 1887, ch. 20, § 13; 1891, ch. 120, 
$14; R. C. 1899, § 5616,] 
Stay bond in election contest. Fylpaa v. Brown County. 6 S. D. 634, 62 N. W. 962. 
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§ 7832. Intermediate orders. When the appeal is from an order the execu- 
tion or performance thereof shall not be delayed, except upon compliance 
with such conditions as the court or presiding judge thereof shall direct 
and, when so required, an undertaking shall be executed on the part of 
the appellant by at least two sureties in such sums and to such effect as the 
court or presiding judge thereof shall direct; such effect shall be directed 
in accordance with the nature of the order appealed from, corresponding to 
the foregoing provisions in respect to appeals from judgments, when ap- 
plicable and such provision shall be made in all cases as will properly proteet 
the respondent and no appeal from an intermediate order before judgment 
shall stay proceedings unless the court or presiding judge thereof shall in 
his discretion so specially order. [R. C. 1905, § 7216; 1887, ch. 20, § 14; 1891, 
ch. 120, § 15; R. C. 1895, § 5617.] 


Discretion of trial co i i f proceedings upon overruling demurrer 
~ complaint will fot ba distitbat an Peat Devercatix’y. Katz, 22 N. D. 351, 188 
. W. 553, 

§ 7833. Undertaking on orders as to provisional remedies. When a party 
shall give immediate notice of appeal from an order vacating or modifying 
@ writ of attachment or from an order denying, dissolving or modifying an 
injunction he may within six days thereafter serve an undertaking executed on 
his part by at least two sureties in such sum as the court or presiding judge 
thereof shall direct to the effect that, if the order appealed from or any part 
thereof is affirmed, the appellant will pay all costs and damages which may 
be awarded against him on appeal, and all which the adverse party may 
sustain by reason of the continuance of the attachment or the granting or 
continuance of the injunction as the case may be. Upon the giving of such 
undertaking such court or judge shall order the attachment to be continued 
and in his discretion may order the injunction asked to be allowed or 
that before granted to be continued until the decision of the appeal, unless the 
respondent shall at any time pending the appeal give an undertaking with 
sufficient surety in a sum to be fixed by the court or presiding judge to abide 
and perform any final judgment that shall be rendered in favor of the appellant 
in the action, but may at any time subsequently vacate such order if the 
appeal is not diligently prosecuted. [R. C. 1905, § 7217; 1887, ch. 20, § 15; 
1891, ch. 120, § 16; R. C. 1899, § 5618. ] 


Attachment continued by giving appeal bond. State (Enderlin Bank) v. Rose, 4 N. D. 
319, 58 N. W. 514, 26 L.R.A. 593; Quebec Bank v. Carroll, 1S. D. 1, 44 N. W. 723. 
: Continuation of injunction during appeal. Garvin v. Pettee, 13 S. D. 239, 83 N. W. 
51. 


§ 7834. From whom undertaking not required. When the state, or any 
state officer, or state board, in a purely official capacity, or any municipal 
corporation within the state shall take an appeal service of the notice of 
appeal shall perfect the appeal and stay the execution or performance of 
the judgment or order appealed from and no undertaking need be given; 
but the supreme court may on motion require sureties to be given in such 
form and manner as it shall in its discretion prescribe as a condition of 
the further prosecution of the appeal. [R. C. 1905, § 7218; 1887, ch. 20, § 16; 
1891, ch. 120, § 17; R. C. 1899, § 5619.] . 


Appeal by municipal corporation; undertaking; when necessary. | Territory v. Wal- 
lace, 1 N. D. 85, 44 N. W. 1077. sa oe 


Pea ee by state in habeas corpus proceeding. Carruth v. Taylor, 8 N. D. 166, 7% 
. W. 617. 


Appeal by school board. Heintz v. Moulton, 7 8. D. 272, 64 N. W. 135. 
Appeal from order vacating interlocutory injunction supersedes pictlans order, and 


injunction remains in effect without bond or further order. Quarnberg v. Chamberlain, 
29 S. D. 377, 187 N. W. 405. 


§ 7835. When new undertaking required. The supreme court upon satis- 
factory proof that any of the sureties to an undertaking given under this 
chapter has become insolvent or that his circumstances haye become 80 pre- 
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carious that there is reason to apprehend that the undertaking is insufficient 
security, may in its discretion require the appellant to file and serve a new 
undertaking with such sureties and in such time as shall be prescribed, and 
that in default thereof the appeal shall be dismissed or the stay of proceedings 
vacated and the execution or performance of the judgment or order be allowed 
to be enforced without further delay. [R. C. 1905, § 7219; 1887, ch. 20, § 17; 


1891, ch. 120, § 18; R. C. 1899, § 5620.] ; 
Only applies where surety once accepted has become insufficient. Winton v. Kirby, 
6 8S. D. 98, 60 N. W. 409. 
Power of appellate court to require new supersedeas or appeal bond. 9 L.R.A.(N.S.) 
1054. 


As to similar provision in Cal. Code Civ. Proc., § 948, see Schacht v. Odell, 52 Cal. 
447; Hill v. Finnigan, 54 Cal. 493; Brown v. Green, 65 Cal, 221, 3 Pac. 811; Little v. 
Jacks, 68 Cal. 343, 8 Pac. 856, 9 Pac. 264, 11 Pac. 128; Wiebold v. Rauer, 95 Cal. 418, 
30 Pac. 558; Duncan v. Times-Mirror Co., 109 Cal. 602, 42 Pac. 147, 148; Boyer v. 
Superior Court, 110 Cal. 401, 42 Pac. 892; Wheeler v. Karnes, 130 Cal. 618, 63 Pac. 62; 
Roush v. Van Hagen, 18 Cal. 668. 


§ 7836. In one instrument or several. Refusal to stay. The undertakings 
required by this chapter may be in one instrument or several at the option 
of the appellant; the original must be filed with a notice of the appeal and 
& copy showing the residence of the sureties must be served with the notice 
of appeal. When the sum or effect of any undertaking is required under the 
foregoing provisions to be fixed by the court or judge at least twenty-four 
hours’ notice of the application thereof shall be given the adverse party. 
When the court or the Judge thereof from which the appeal is taken or 
desired to be taken shall neglect or refuse to make any order or direction 
not wholly discretionary, necessary to enable the appellant to stay pro- 
ceedings upon an appeal, the supreme court, or one of the justices thereof, 
shall make such order or direction. [R. C. 1905, § 7220; 1887, ch. 20, § 18; 
1891, ch. 120, § 19; R. C. 1899, § 5621.] 


Failure to serve undertaking with notice of appeal is not jurisdictional. Beddow v. 
Flage, 20 N. D. 66, 126 N. W. 97. : Seis 

Copy of undertaking must be served with notice of appeal. Morrison v. O’Brien, 17 
S. D. 372, 97 N. W. 2. 


Provision for filing of appeal bonds is for benefit of appellee and is necessary to 
their validity. Nichols & 8. Co. v. Horstad, 27 S. D. 262, 130 N. W. 776. 


§ 7837. Sureties must justify. An undertaking upon an appeal shall be 
of no effect, unless it is accompanied by the affidavit of the sureties in which 


each surety shall State that he is worth a certain sum mentioned in such - 


affidavit over and above all his debts and liabilities in property within this 
state not by law exempt from execution, and which sum so sworn to by such 
sureties shall in the aggregate be double the amount specified in said under- 
taking. The respondent may, however, except to the sufficiency of the sureties 
within ten days after such notice of the appeal and unless they or other 
Sureties justify in the same manner as bail upon an arrest within ten days 
thereafter, the appeal shall be regarded as if no undertaking had been given. 
The justification shall be upon a notice of not less than five days. [R. C. 1905, 


§ 7221 ; 1887, ch. 20, § 19; 1891, ch. 120, § 20; R. C. 1899, § 5622.) 
ga sureties to justify when required. Barber v. Johnson, 4 8. D. 528, 57 


909. uutification of sureties, sufficiency of. Tollerton v. Casperson, 7 S. D. 206, 63 N. W. 


Bond cannot be executed eight days after notice is served. McConnell v. Spicker, 
13 S. D. 406, 83 N. W. 435. 


Unless undertaking on appeal is supported by affidavit showing that property of 


sureties is within state it is ineffectual for any purpose. Stewart v. Lyness, 22 N. D. 
149, 132 N. w. 768 


Bond on appeal will be held sufficient after obligor has had benefit of it, even 
though on its face it is not good and sufficient statutory undertaking. Nichols & S. 
8 75 v. Horstad, 27 8, D. 262, 130 N. W. 776. 


838. Effect of perfected appeal. Perishable property. Whenever an ap- 
peal shall have been perfected and the proper undertaking given or other act 
one prescribed by this chapter to stay the execution or performance of 
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the judgment or order appealed from, all further proceedings thereon shall 
be thereby stayed accordingly, except that the court may proceed upon any 
other matter included in the action not affected by the judgment or order 
appealed from and except that the court or the presiding judge thereof may 
order perishable property held under the judgment or order appealed from 
to be sold and the proceeds paid into the court to abide the event. [R. C. 
1905, § 7222; 1887, ch. 20, § 20; 1891, ch. 120, § 21; R. C. 1899, § 5623.] 


Protection of one purchasing after decree and before any steps have been taken to 
review the same. 10 L.R.A.(N.S.) 443. ; ; 

Rights of one acquiring interest in property from party to suit pending proceedings 
in appellate court. 27 L.R.A. 735. 
Effect of right to appeal from divorce decree on party’s right to remarry. 17 L.R.A. 
573. 

Effect of appeal on right to maintain action for malicious prosecution. 2 L.R.A.(N.S.) 
953 


Effect of appeal from disbarment or suspension of attorney. 24 L.R.A.(NS.) 756. 

Personal lia meee of executor or administrator to distributees for interest during 
pendency of appeal. 31 L.R.A.(NS.) 356. 

Effect of appeal from order appointing receiver. 20 L.R.A. 395. z 

Effect of appeal as stay of judgment in habeas corpus proceedings. 2 L.R.A.(N.S.) 
244 


§ 7839. Reference to ascertain damages. Breach of undertaking. When 
the amount of damages to be paid by the appellant on affirmance of the 
judgment or order appealed from pursuant to an undertaking is not fixed by 
the judgment or deeision of the supreme court on appeal, the district court 
may after the remittitur of the record from the supreme court is filed order 
@ reference to ascertain such damages, the expense of which shall be included 
and recoverable with such damages. In all cases a neglect for the space of 
thirty days after the affirmance on appeal of a judgment directing the 
payment of money to pay the amount directed to be paid on such affirmance 
shall be deemed a breach of the undertaking on such appeal. <A neglect for 
the space of sixty days after the confirmation of a report of a referee, to 
whom a reference has been ordered for the purpose of ascertaining the 
damages to be paid on the affirmance of any other judgment or order appealed 
from, to pay the amount of damages so ascertained and the costs of such 
reference shall be deemed a breach of the undertaking on such appeal. The 
dismissal of an appeal by the appellant or by the court for want of prosecu- 
tion, unless the court shall at the time otherwise expressly order, shall render 
the sureties upon the undertaking or bond given under this chapter liable 
in the same manner and to the same extent as if the judgment or order 
appealed from had been affirmed. [R. C. 1905, § 7223 ; 1887, ch. 20, § 21; 1891, 
ch. 120, § 22; R. C. 1899, § 5624.] 
Liability of sureties on appeal bond; issuance of execution against principal not 
necessary before suit. Bingham v. Mears, 4 N. D. 437, 61 N. W. 808, 27 L.R.A. 257. 


§ 7840. Amendment of appeals. When a party shall in good faith give 
notice of appeal and shall omit through mistake or accident to do any other 
act necessary to perfect the appeal to make it effectual or to stay proceedings, 
the court from which the appeal is taken or the presiding judge thereof or 
the supreme court, or any one of the justices thereof, may permit an amend- 
ment or the proper act to be done on such terms as may be just. [R. C. 1905, 
§ 7224 ; 1887, ch. 20, § 22; 1891, ch. 120, § 23; R. C. 1899, § 5625.] 


Court cannot allow notice to be filed after expiration of time. Stierlen v. Stierlen, 
8 N. D. 297, 78 N. W. 990. 

Court cannot order entry of judgment nune pro tunc after appeal for purpose of 
making effectual. Martin v. Smith, 11 S. D. 437, 78 N. W. 1001; Bank of Iowa & 
Dakota v. Oliver, 11 S. D. 444, 78 N. W. 1002. 

Filing new undertaking. Tollerton v. Casperson, 7 8. D. 206, 63 N. W. 908; Skinner 
v. Holt, 9 S. D. 427, 69 X. W. 595, 62 Am. St. Rep. 878, 

Defects in undertaking on appeal may be supplied by amendment or by new under- 
taking. Sucker State Drill Co. v. Brock, 18 N. D. 8, 118 N. W. 348. 

Supreme court acquires jurisdiction where notice of appeal and undertaking are filed, 
ue undertaking is defective. Fullerton Lumber Co. v. Tinker, 21 8. D. 647, 115 
.. W. 91, 
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Appellant who intentionally omits to give undertaking to stay proceedings on appeal 
cannot be afforded relief. Burger v. Sinclair, 24 N. D. 326, 140 N. W. 235. 
Defects in undertaking on appeal may be supplied after time for appeal has expired. 
Burger v. Sinclair, 24 N. D. 326, 140 N. W. 235. 
On rights of appellant where he fails to comply with statute as to undertaking for 
purpose of perfecting appeal. Stewart v. Lyness, 22 N. D. 149, 132 N. W. 768. 
Omission to serve undertaking on appeal i time was waived by respondent’s accept- 
ance thereof, which acceptance was effectual to confer appellate jurisdiction. LaPenotiere 
v. Kellar, 28 S. D. 469, 1384 N. W. 48. : 
Court had authority to allow undertaking, failing to give residence of sureties, to 
be amended so as to give it validity. Gorman v. Madden, 26 8. D. 459, 128 N. W. 614. 
Court has power rescribe time within which, after service of undertaking, 
respondent may except i sureties thereon. Aldrich v. Public Opinion Pub. Co., 27 
§. D. 589, 138 N. W. 278. 
Time for taking appeal cannot be extended by court. National Surety Co. v. Cranmer, 
27 S. D. 515, 131 fr. W. 515; King v. Heib, 29 8. D. 218, 136 N. W. 106. 
ae to similar provision in Wis. Laws 1860, ch. 264, § 17, see Falk v. Goldberg, 45 
is. 94. 

§ 7841. What orders reviewable. The following orders when made by the 
court may be carried to the supreme court: 

_ 1. An order affecting a substantial right made in any action, when such order 
In effect determines the action and prevents a judgment from which an appeal 
might be taken. ; 

2. A final order affecting a substantial right made in special proceedings or 
upon a summary application in an action after judgment. - 

3. When an order grants, refuses, continues or modifies a provisional remedy, 
or grants, refuses, modifies or dissolves an injunction or refuses to modify or 
dissolve an injunction, whether such injunction was issued in an action or 
special proceeding or pursuant to the provisions of section 8074 of this code ; 
when it sets aside or dismisses a writ of attachment for irregularity; when it 
grants or refuses a new trial or when it sustains or overrules a demurrer. 

4, When it involves the.merits of an action or some part thereof; when it 
orders judgment on application therefor on account of the frivolousness of a 

emurrer, answer or reply on account of the frivolousness thereof. 

5. Orders made by the district court or judge thereof without notice are not 
appealable; but orders made by the district court after a hearing is had upon 
notice which vacate or refuse to set aside orders previously made without 
notice may be appealed to the supreme court when by the provisions of this 
chapter an appeal might have been taken from such order so made without 
notice. had the same been made upon notice. [1907, ch. 79; R. C. 1905, § 7225; 
1887, ch. 20, § 23; 1891, ch. 120, § 24; 1893, ch. 83, § 1; R. C. 1899, § 5626.] 

Ruling ie objection to introduction of evidence on ground of insufficiency of com- 
Plaint not decision on a demurrer. Ross v. Wait, 2 S. D. 638, 51 N. W. 866. 


rder denying motion to set aside summons not appealable. Ryan v. Davenport, 5 
8. D. 203, 58 N. W. 568. i 

Order retasing withdrawal of complaint of intervention appealable. Schaetzel v. City 
of Huron, 6 § . 134, 60 N. W. 741. 

Order granting or denying new trial is appealable. Bedford v. Kissick, 8 S. D. 586, 
67 N. W. 609; ranger v. Roll, 6 8. D. 611, 62 N. W. 970; Sands v. Cruickshank, 12 
S. D. 1, 80 N. W. 173; Braithwaite v. Aiken’ 2 N. D. 57, 49'N. W. 419. 

Appeal in habeas corpus proceedings. Re Hammill, 9 S. D. 390, 69 N. W. ST7s Car- 
ruth y, Taylor, 8 N. D. 166, 77 N. W. 617. 
sores refusing to dismiss appeal from a justice is appealable. Smith v. Coffin, 9 8. D. 

2, 70 N. W. 636; Brown v. Brown, 12 S. D. 380, 81.N. W. 627. 

x = wae appointing referee is appealable. Russell v. Whitcomb, 14 8. D. 426, 85 


4 0 nt, denying motion for judgment not appealable. Persons v. Simons, 1 N. D. 243, 


DD eenging le. Bolton v. Donavan, 9 
- D. 575, 8 N W. pal party defendant is appealable olton 


a1 x ay aasing upon receiver’s account is appealable. Patterson v. Ward, 6 N. D. 359, 
Appeal from order i i il 8 N. D. 590, 80 N. W. 
v8, : Am, Bins — 7 aac, proceeding. Oliver v. Wilson, 
inece, wing amendment of complaint after judgment is appealable. Greeley v. 
Winsor, 2 8. D. 361, 50 N. W. 630. nar va 
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ing j i 46 N. W. 201, 
Order vacating judgment is appealable. Weber v. Tachetter, 1 S. D. 205, 

Judge’s order te eee appeal ble nae ome a Co. v. Ry. Co., 2 S. D. 546, 51 N. W. 
342; Bostwick v, Knight, 5 D. 305, 40 N. W. 344. 

Order vacating order which set aside a sheriffs sale is appealable. Bailey v. Scott, 1 
S. D. 337, 47 N. W. 286, 


Order denying a change of venue is appealable. White v. Ry. Co., 5 D. 508, 41 N. W. 
730. 


Appeal may be taken from a judgment void on its face; but better to first make a 
mole to st aside. Garr, Scott Co. v. Spaulding, 2 N. D. 414, 51 N. W. 867. ai 

An order discharging or refusing to discharge or modify an attachment is appealable. 
Quebec Bank vy. Carroll, 1 S. D. 1, 44 N. W. 723.0 b 

Order granting change of venue in civil action is appealable. Robertson Lumber 
Co. v. Jones, 13 N. D. 112, 99 N. W. 1082. : : 

Procedure by which injunction against foreclosure of mortgage by advertisements is 
obtained, is not special proceeding on which to base appeal. ‘Tracy v. Scott, 13 N. D. 
577, 101 N. W. 905. (ee 

As to when order refusing to set aside judgnient rendered after trial and verdict is 
not appealable. Olson y. Mattison, 16 N. D. 231, 112 N. W. 994. 

Order for dismissal of action is not appealable. Dibble v. Hanson, 17 N. D. 21, 
114 N. W. 371, 16 A. & E. Ann. Cas. 1210. 

Order denying application to set aside previous order is not appealable. Larson v. 
Walker, 17 N. D. 247, 115 N. W. 838. ie 

Order made by judge in another circuit although marked “ by the court,” is made 
at chambers, and not appealable. Custer County Bank v. W. H. alling Mercantile Co., 
16 S. D. 579, 94 N. W. 582. 

No appeal lies from order dismissing action on plaintiff's motion, where no counter- 
claim was interposed. Deere & W. Co. v. Henckley, 20 S. D. 359, 106 N. W. 138. 

Order is not effective and appealable until signed, attested and filed. Stephens v. 
Faus, 20 S. D. 367, 106 N. W. 56. 


Appealability of restraining order. State ex rel. Dakota Central Teleph. Co, v. Huron, 
23 S. D. 153, 120 N. W. 1008. © 


Order denying defendant’s motion to dismiss action and granting plaintiff’s counter- 


motion for leave to amend complaint is not appealable. Strecker v. Railson, 19 N. D. 
677, 125 N. W. 560. 


Order annulling effect of stipulation of counsel for parties “involves merits” and is 
appealable. Northern P. R. Co. y, Barlow, 20 N. D. 197, 126 N. W. 233, Ann. Cas. 
1912C, 763. 


_ Order of circuit court remanding action of forcible entry and detainer for trial by 
justice’s court because not involving question of title, 


e’s court on ground that justice 
had no jurisdiction because pleadings were not in writing and veritied and that dam- 
ury to real property, was not appealable. Whitney 

v. ai 24 N. D. 576, 140 N. W. 676, 


What judgments and orders may be appealed from. 20 Am. St. Rep. 173. 
Me a appeals may be prosecuted from satisfied judgments. 45 Am. St. Rep. 271. 


Cal. 152; ro v. Barry, 56 Cal. 10 ; Estate of Martin, 56 Cal. 208; Estate of Calahan, 
60 Cal. 232; Broadribb vy. Tibets, 60 Cal. 412; Broadribb v. Tibbetts, 62 Cal. 614; 
Golden Gate C. H. M. Co. vy. Superior Court, 65 Cal. 187, 3 Pac. 628; Estate of Crozier, 
65 Cal. 333, 4 Pac. 109; i ji ; i 
v. Donner, 82 Cal. 35, 22 Pac. 879; Estate of Ohm, 82 Cal. 160, 22 Pac. 927; Murphy v. 
Superior Court, 84 Cal. 592, 24 Pac. 310; Estate of Moore, 86 Cal. 58, 24 Pac. 816; 
Bronzan vy, Drobaz, 93 Cal. : 


in, 110 Cal. 37, 42 Pac, 457 3 Estate of Delaney, 110 Cal. 563, 42 
: nya, 112 Cal. 101, 32 LRA, 82, 53 Am. St. 
Pac. R. Co., 116 Cal. 71, 47 Pac. 872; 


p. 
; > Rauer’s L. & C. Co. v. Standle , 3 Cal. 
App. 44, 84 Pac, 214; Hopper v. Kalkman, 17 Cal. 5 é 
Peck v. Courtis, 31 Cal. 207; Ketchum v. Crippen, 31 Cal. 365; Sullivan v. Triunfo G. 
& S. M. Co., 33 Cal. 385 3 Hastings v. Cunni 
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37 Cal. 15, 99 Am. Dec. 237; Calderwood v. Peyser, 42 Cal. 110; McCourtney v. For- 
tune, 42 Cal. 387; Estate of Johnson, 45 Cal. 257. 

As to similar provision in Minn. Gen. Stat., 1894, § 6140, subd. 3, see Rogers v. 
Greenwood, 14 Minn. 333, Gil. 256; Holmes v. Campbell, 13 Minn. 66, Gil. 58; Chicago 
County v. St. Paul & D. R. Co., 27 Minn. 109, 6 N. W. 454; Van Zandt v. S. H. Wood 
Produce Co., 54 Minn. 202, 55 N. W. 863. 


2. As to similar provision in Iowa Code, 1873, § 3163, see Dryden v. Wyliis, 51 Iowa, . 


534, — N. W. —; State v. Schmitz, 65 Iowa, 556 — N. W 


As to similar provision in Iowa Code, 1873, § 3164 (§ 4393, McClain’s Anno. Code, 


188), see Garmoe v. Sturgeon, 67 Iowa, 700, 25 N. W. 886; First Nat. Bank vy, Gill. 
50 Iowa, 425; Bicklin v. Kendall, 72 Iowa, 490 34 N. W. 283. 

As to similar provision in Iowa Code, 1873, § 3164, see Blair v. Blair, — Iowa, —, 37 
N. W. 385; Baldwin v. Foss, 71 Iowa, 389, — N. W. —. 


§ 7842. Appeal without motion for new trial. Upon an appeal from a 
judgment the supreme court may review any intermediate order or determina- 
tion of the court below, which involves the merits and necessarily affects the 
judgment, appearing upon the record transmitted or returned from the 
district court, whether the same is excepted to or not; nor shall it be neces- 
sary in any case to take any exceptions or settle a statement of the case to 
enable the supreme court to review any alleged error which would without a 
statement appear upon the face of the record. Any question of fact or law 
decided upon trials by the court or by a referee and appearing upon the record 
properly excepted to in a case in which an exception is necessary may be 
reviewed by the supreme court, whether a motion for a new trial was or was 
not made in the court below, but questions of fact shall not be reviewed in 
the supreme court in cases tried before a jury, unless a motion for a new trial 
1s first made in the court below. [R. C. 1905, § 7226; 1887, ch. 20, § 24; 1891, 
ch. 120. § 25; 1891, ch. 121, § 1; R. C. 1899, § 5627.] 


Order denying motion to quash mandamus not part of judgment roll and not review- 
able as such. Mooney v. Donovan, 9 N. D. 93, 81 N. W. 50. : Cc 

eres court may review only errors appearing upon record. Nat. Cash Register Uo. 
V. Wilson, 9 N. D. 112, 81 N. W. 285; Galloway v. McLean, 2 D. 372, 9 N. W. 98; Brown 
v. Brown, 12 8. D. 380, 81 N. W. 627. , ae 

On appeal from final judgment intermediate orders not necessarily affecting judgment 
are not reviewable. Bolton v. Donavan, 9 N. D. 575, 84 N. W. 357. : 

Intermediate orders affecting judgment are reviewable on appeal from judgment. 
Pierce v. Manning, 2 8. D. 517, 51 N. W. 332; Williams v. Williams, 6 8. D. 284, 61 
N. W. 38; Granger v. Roll, 6 8. D. 611, 62 N. W. 970. 

Errors not excepted to, not reviewable. DeLendrecie v. Peck, 1 N. D. 422, 48 N. W. 342. 

Review of findings of fact on appeal. Jasper v. Hazen, 4 N. D. 1, 58 N. W. 454, hide 
L.R.A. 58; Paulson v. Ward, 4 N. D. 100, 58 N. W. 792; Randall v. Burk Township, 
48. D. 337, 57 N. W. 4; Black Hills Mer. Co. v. Gardiner, 5 S. D. 246, 58 N. W. 557; 
Gade v. Collins, 8 8. D. 322, 66 N. W. 466. | 

Appeal cannot be taken from two separate and distinct appealable orders. Anderson 
sige tman, 12 8S. D. 105, 80 N. W. 165; Hackett v. Gunderson, 1 S. D. 479, 47 N. W. 


Appeal from judgment, and from order overruling motion for new trial after judg- 
ment, not ny tea Hawkins v. Hubbard, 2 8. D. O8ty SEN Wecaiey Yaame:y: 
Williams, 6 8. D. 284, 61 N. W. 38. 

Errors sipareit upon record may be reviewed without exception taken. Galloway v. 
McLean, 2 D. 372, 9 N. W. 98. 

Sufficiency of evidence is reviewable upon appeal from order denying new Make 
that ground, although no exception was taken to direction of verdict. Dahl v. S % 
12 N. D. 325, 96 N. W. 353. i 

Sufficiency of evidence to sustain verdict cannot be reviewed in absence of motion for 
new trial. Landis Mach. Co. v. Konantz Saddlery Co., 17 N. D. 310, 116 N. W. 333. 

swer in action to determine adverse claims is not restricted te denials coupled with 

allegations setting forth defendant’s claim. Hebden v. Bina, 17 N. D. 235, 116 N. W. 85. 

Order es | aside referee’s report reviewable on appeal from judgment. Neeley v. 
Roberta, 17 8. D. 161, 95 N. W. 921. 

Order granting new trial is not “intermediate order” reviewable on appeal from 
second Judgment. Ewing v. Lunn, 22 8. D. 95, 115 N. W. 527. 
_ Order den g motion for judgment on the pleadings is reviewable on appeal from 
judgment, Christofferson v. Wee, 24 N. D. 506, 139 N. W. 689. j 

Order striking out answer in proceedi to divide county, necessarily affects judg- 
ment and is reviewable on appeal from judgment. State ex rel. Minehan v. Meyers, 19 
N. D. 804, 124 N. W. 701. 
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Exceptions cannot, and need not be taken to findings of fact. State ex rel. Minehan v. 
Thompson, 24 N. D. 273, 139 N. W. 960. ; 

Supreme court is not authorized to determine case upon weight of evidence. Spack- 
man v. Gross, 25 8. D, 244, 126 N. W. 389. . 

Sufficiency of evidence to sustain verdict cannot be reviewed, where no motion for new 
trial was made. F. A. Patrick & Co. v. Nurnberg, 21 N. D. 377, 131 N. W. 254. ; 

Questions of fact cannot be reviewed on a peal from judgment in action tried by 
jury, unless motion for new trial was made before trial court. Russell v. Olson, 22 

- D. 410, 37 L.R.A.(N.S.) 1217, 183 N. W. 1030. 

As to similar provision in Cal. Code Civ. Proc., § 956, see Lorenz v. Jacobs, 53 Cal. 24; 
French Bank Case, 53 Cal. 495 ; Barry v. Barry, 56 Cal. 10; Empire G. M. Co. v. 
Bonanza G. M. Co., 67 Cal. 406, 7 Pac. 810; Tripp v. Santa Rosa St. R., 69 Cal. 631, 
11 Pac. 219; Estate of Cahalen, 70 Cal. 604, 12 Bac. 127; Swain v. Burnette, 76 Cal. 
299, 18 Pac. 394; Sharon v. Sharon, 77 Cal. 102, 19 Pac. 230; Clifford v. Allman, 84 
Cal. 528, 24 Pac. 292; Grant v. Los Angeles & P. R. Co., 116 Cal. 71, 47 Pac. 872; Holt 
Vv. Holt, 131 Cal. 610, 63 Pac. 912; Garthwaite v. Bank of Tulare, 134 Cal. 237, 66 Pac. 
326; Free Gold M. Co. v. Spiers, 135 Cal. 130, 67 Pac. 61; Oonverse v. Scott, 137 Cal. 
239, 70 Pac. 13; Deyoe v. Superior Court, 140 Cal. 476, 98 Am. St. Rep. 73, 74 Pac. 28; 
Alpers v. Bliss, 145 Cal. 565, 79 Pac. 171; Estate of Edelman, 148 Cal. 233, 82 Pac. 
962; Allender v. Fritts, 24 Cal. 447, 


§ 7843. Notice of motion for new trial. No motion for a new trial shall be 
necessary to obtain, on appeal, a review of any questions of law or of the 
sufficiency of the evidence, unless, before the taking of the appeal, the judge 
shall notify counsel of the party intending to take the appeal that he desires 
such motion to be made. Such notice may be given in open court in the 
presence of such counsel and entered on the minutes of the clerk of court, or 
acy in writing and filed with the clerk as a part of the record. (1913, ch. 131, 


For a provision relating to the construction of this section, see the section quoted in 
note to section 7653. 


§ 7844. Power of court. Rehearing. What clerk transmits. Upon an ap- 
peal from a judgment or order the supreme court may reverse, affirm or 
modify the judgment or order and as to any and all of the parties; and may, 
if necessary or proper, order a new trial and if the appeal is from a part of 
the judgment or order may reverse, affirm or modify it as to the part appealed 
from. In all cases the Supreme court shall remit its judgment or decision to 
the court from which the appeal was taken to be enforced accordingly; and 
if from a judgment, final judgment shall thereupon be entered in the court 
below in accordance therewith, except when otherwise ordered. The clerk 
of the supreme court shall remit to such court the papers transmitted to 
the supreme court on the appeal together with the judgment or decision of 
the supreme court thereon within sixty days after the same shall have been 
made, unless the supreme court on application of either of the parties shall 
direct them to be retained for the purpose of enabling such parties to move 
for a rehearing. In case such motion for a rehearing is denied the papers 
shall be remitted within twenty days after such denial. The clerk of the 


Acquiescence in adjudication by expressly excepting portion of jud t f otice 

gment from n 
of appeal, cannot he heard to question correctness of such adjudication. Ritchie v. 
327. 


1891, ch. 120, § 27: R. C, 1899, § 5629.] 


As to when arpeal will be dismicsed for failure to » -“Besate: +. Northern 
P. R. Co., 18 N. D. 507, 121 N. W. 618. e prosecute essie v 
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Filing of remittitur and record does not constitute “ further proceedings.” Root v. 
Sweeney, 17 S. D. 179, 95 N. W. 916. 
As to what constitutes good cause for not dismissing action for want of prosecution 
for over year after being remanded. Meadows v. Osterkamp, 23 S. D. 462, 122 N. W. 419. 
Decision of district court will only be reserved when discretion dismissing action is 
clearly abused. Oorbett v. Great Northern R. Co., 23 N. D. 1, 135 N. W. 665. 
Mere failure to proceed within prescribed period does not operate to dismiss action, 
as court may decline to diamiss. Rex Buggy . v. Dinneen, 28 B D, 640, 134 N. W. 814. 
§ 7846, Appeals in cases tried without jury. In all actions tried by the 
district court without a jury, in which an issue of fact has been joined, except- 
ing as hereinafter provided, all the evidence offered on the trial shall be 
recelved. Hither party may have his objections to evidence noted as it is 
offered; but no new trial shall be granted by the district court on the ground 
that incompetent or irrelevant evidence has been received, or on the ground 
of the insufficiency of the evidence. A party desiring to appeal from a judg- 
ment in any such action, shall cause a statement of the case to be settled 
within the time and in the manner prescribed by article 8 of chapter 11 of 
this code, and shall specify therein the questions of fact that he desires the 
supreme court to review, and all questions of fact not so specified shall be 
deemed on appeal to have been properly decided by the trial court. Only 
such evidence as relates to the questions of fact to be reviewed shall be 
embodied in this statement. But if the appellant shall specify in the state- 
ment that he desires to review the entire case, all the evidence and proceed- 
ings shall be embodied in the statement. All incompetent and irrelevant 
evidence, properly objected to in the trial court, shall be disregarded by the 
supreme court, but no objection to evidence can be made for the first time 
in the supreme court. The supreme court shall try anew the question of fact 
specified in the statement or in the entire case, if the appellant demands a 
retrial of the entire case, and shall finally dispose of the same whenever justice 
ean be done without a new trial. and either affirm or modify the judgment or 
direct a new Judgment to be entered in the district court; the supreme court 
may, however, if it deem such course necessary to the accomplishment of jus- 
hice. order 5 new trial of the action. In actions tried under the provisions 
of this section, failure of the court to make findings upon all the issues in the 
case shall not constitute a ground for granting a new trial or reversing the 
Judgment ; Provided, that the provisions of this section shall not apply to 
ine or proceedings properly triable with a jury. ([R. C. 1905, § 7229; 
if me 5d: R. C. 1899, § 5680; 1908. ch. 201.] 
W Epes in cases tried without jury; trial de novo in supreme court. Christianson v. 
63 ee ass. 5 N. D. 438, 67 N. W. 300, 32 L.R.A. 730; Taylor v. Taylor. 5 N. D. 58, 
N.D. W. 893; Nollman vy. Evanson, 5 N. D. 344. 65 N. W. 686; McKenzie v. Water Co., 6 
‘Oneool: 71 N. W. 608; Township v. Aasen, 8 N. D. 77. 76 N. W. 990. 
estions of fact not reviewed when findings waived in trial court. Nichols, Shepard 
Degree et 7 N. D. 102, 72 N. W. 1089. 
: a ence offered, whether admitted or not. should be preserved in record. Otto Gas En- 
190. a Knerr, 7 N. D. 195. 73 N. W. 87; Prescott v. Brooks, 11 N. D. 93. 90 N. W. 
Heiy Baris v. Township. 8 N. D. 627, 80 N. W. 889, 73 Am. St. Rep. 791; State v. 
Se - 11 N. D. 31, 88 N. w. 734; Hagen v. Gilbertson, 10 N. D. 546, 88 N. W. 455. 
must Appiah of case, when necessary to be settled by trial court; certificate; new trial 
oN ne demanded. Thuet v. Strong, 7 N. D. 565, 75 N. W. 922: McHenry v. Roper. 
Bank v De 75 N. W. 903; Edmingon v. White, 8 N. D. 72. 76 N. W. 986: Farmers’ 
N. W. 984. meio, WD. 83. 76 N. W. 998: Brynjolfeon v. Township. 8 N. D. 106, 77 
NW. ae i ditickeon Y. Kelly, 9 N. D. 12, 81 N. W. 77; Erickson v. Bank, 9 N. D. 81, 81 
bell i0 N at. Cash Register Co. v. Wilson, 9 N. D. 112, 81 N. W. 285; Eakin v. Camp- 
aN WwW D. 416, 87 N. W. 991: Security Improv. Co. v. Oass County, 9 N. D. 553, 
566, 84 Nay? ovis v. Flugel. 10 N. D. 211, 86 N. W, 712; State v. McGruer, 9 N. D. 
9N.D 615, 8: 363; Kipp v. Angell, 10 N. D. 199, 86 N. W. 706; Douglas v. Glazier, 
v. MeL, Pie a ane Lally, 10 N. D. 153, 86 N. W. 356; U. S. Loan Co. 
S . bg J e . 110. 
; D. 895, SON ey Ppl to equity cases tried by jury. Peckham v. Van Bergen, 8 
yrs sie not apply to contempt proceedings. State v. Massey, 10 N. D. 154, 86 
Authority Mae e ete ss pesca 10 N. 'D. 264, aes W. 742. ee, Hts 
Phi e cou 0 e novo derived solely from statute. v. 
hinney, 10 N. D, 351, 87 NW. sto etry 
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Retrial of particular facts. Douglas v. Richards, 10 N. D. 366, 87 N. W. 600. 
Not neecaaaey that evidence be reduced to narrative form. Farmers’ Bank v. oe 8 
N. D. 83, 76 N. W. 998; Nichola & Shepard v. Charlebois, 10 N. D. 446, 88 N. W. = ss 
Only causes which have been finally determined will be retried. Maps v. Metcalf, 
N. D. 601, 88 N. W. 713. 

Rules of evidence not abolished. Sykes v. Beck, 12 N. D. 242, 96 N. W. 844. on 

As to effect of trying action, triable by jury as matter of legal right, to court A 
jury and over defendant’s objection. Hanson v. Carlblom, 13 N. D. 361, 100 N. W. . 

Action at law for recovery of money is not triable in district court. Barnum v. 
Gorham Land Co., 18 N. D. 359, 100 N. W. 1079. ; 

Respondent cannot specify doce oe of fact for review on appeal. Salemonson v. 
Thompson, 13 N. D. 182, 101 N. W. 320. 

As to when case will not be remanded for new trial under statute. More v. Burger, 
15 N. D. 345, 107 N. W. 200. : : . 

Appellate court must consider doctor’s certificate received in evidence without ob jee, 
tion. Clopton v. Clopton, 11 N. D. 212, 91 N. W. 46. ‘i 

Mandamus js not an “action” triable de novo in supreme court. State v. Fabrick, 
16 N. D. 94, 112 N. W. 74. . ‘ 

As to divorce trial de novo on appeal. Clopton v. Clopton, 11 N. D. 212, 91 N. ie : 

All evidence on which trial court based its judgment must be brought before appellate 
court. Amundson v. Wilson, 11 N. D. 193, 91 N. W. 37. 

Retrial unauthorized on appeal from portion of judgment. Prescott v. Brooks, 11 
N. D. 93, 90 N. W. 129. se 

Right to trial de novo. State ex rel. Wiles v. Heinrich, 11 N. D. 31, 88 N. W. 734. 

As to when new trial will be granted. Paine v. Dodds, 14 N. D. 189, 116 Am. St. Rep. 
674, 103 N. W. 931. 


As to when new trial will be granted in cases tried under statute. Massey v. Rae, 
18 N. D. 409, 121 N. W. 75. 


As to when case is not triable de novo on appeal under statute. Laffy v. Gordon, 15 
N. D. 282, 107 N. W. 969. 

Appeal taken from “ part” of decree under statute will be dismissed. Tronsrud v. 
Farm Land & Finance Co., 18 N. D. 417, 121 N. W. 68. : ; ; 

Supreme court empowered to determine all issues between parties involved in action. 
Mosher v. Mosher, 16 N. D. 269, 12 L.R.A.(N.S.) 820, 125 Am. St. Rep. 654, 113 N. W. 99. 

As to objection to conclusion of law for first time on appeal. Schneller vy. Plankinton, 
12 N. D. 561, 98 N. W. 77. 

As to refusal and failure of trial court to make findings of fact upon all issues 
constituting reversible error. Chaffee-Miller Land Co. v. Barber, 12 N. D. 478, 97 N. W. 
850. 


Court must decide at time request is made whether desired amendment shall be allowed. 
Satterlund v. Beal, 12 N. D. 122, 95 N. W. 518. 


Inapplicable to equity action in which jury is called to find facts. Spencer v. Beiseker, 
15 N. D. 140, 107 N. W. 189. ' 

Retrials in jury cases not authorized. Blakemore v. Cooper, 15 N. D. 5, 4 L.R.A.(N.S.) 
1074, 125 Am. St. Rep. 574, 106 N. W. 566. , 

As to court not ignoring errors of law apparent on the record. Buckingham v. Flum- 
merfelt, 15 N. D. 112, 106 N. W. 403. 


Actions triable by jury are not triable in district court. Couch v. State, 14 N. D. 
361, 103 N. W. 942. , 

Appellant must demand new trial of all issues or some particular fact to have evi- 
dence reviewed. Bank of Park River v. Norton, 14 N. D. 143, 104 N. W. 825. ; 

Findings of fact in trials under statute are not given same force and effect aa verdict 
- Wee disputed issues. J. 1. Case Threshing Mach. Co. v. Blake, 15 N. D. 206, 107 


As to when statement of case is insufficient to authorize review of evidence under 
statute. Stevens v, Meyers, 14 N. D. 398, 104 N. W. 529. 

As to when action at law with counterclaim in equity is triable de novo on appeal. 
Cotton v. Buttertield, 14 N. D. 465, 105 N. W. 236. 


Appeal from action triable in equit is governed by this section. Re Peterson, 22 
N. D. 480, 134 N. W. 751. ere ‘ 
Right to review all evidence on appeal from findings of fact and conclusions of law in 
action to quiet title to land. Burke v. Scharf, 19 N. D. 227, 124 N. W. 79. re 
ourt may, on appeal for trial de novo, set aside order and judgment of district 
court and direct that district court order county court to reverse its decision and enter 


judgment in accordance with decision on appeal. Re Schultz, 19 N. D. 688, 125 N. W. 


Upon reversal of judgment on ap 
Hammond v. Northwestern Constr. & 


Affirming judgment upon respondent consenting to modification, where judgment was 
entered on findings of court and d 1 


Mitchell v. Knudtson Land Co., 19 N. D. 736, 124 N. W. 946. 
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New trial may be ordered in district court where record on appeal is vague, indefinite 

. and uncertain. Landis v. Knight, 23 N. D. 450, 137 N. W. 477. 

Specifications necessary where party desires review of entire case in supreme court. 
Blessett v. Turcotte, 20 N. D. 151, 127 N. W. 505. ; 

Irregularity in statement of case on appeal may be ener where correct transcript 
of evidence is submitted. Blessett v. Turcotte, 20 N. D. 151, 127 N. W. 505. 

Action for recovery of money only, whether tried by jury or not, is not triable de novo 
on appeal. American Case & Register Co. v. Boyd, 22 N. D. 166, 133 N. W. 65. 

Findings may be held sufficient to sustain judgment although at may not fully 
cover all facts involved. Casseday v. Robertson, 19 N. D. 574, 125 N. W. 1045. 

In action for divorce where allowance for counsel fees is made to wife’s counsel and 
divorce denied her, acceptance of fees by wife’s counsel after appeal operates as waiver 
of appeal. Boyle v. Boyle, 19 N. D. 522, 126 N. W. 229. 

District courts have power to entertain motions for new trials upon ground of newly 
discovered evidence. State ex rel. Berndt v. Templeton, 21 N. D. 470, 130 N. W. 1009. 

As to similar provision in lowa Code, 1873, § 2742 (§ 3949, McClain’s Anno. Code), 
see Sisters of Visitation y. Glass, 45 lowa, 154; Richards v. Hintrager, 45 Iowa, 253; 
Blough v. Van Hoorebeke, 48 Iowa, 40; Taylor v. Kier, 54 Iowa, 645, 7 N. W. 120; 
Stoddard v. Hardwick, 46 Iowa, 160; Alexander v. McGrew, 57 Iowa, 287, 8 N. W. 347, 
2 N W. 666; Milla County Nat. Bank v. Perry, 72 Iowa, 15, 2 Am. St. Rep. 228, 33 
. W. 341, 

§ 7847. Printing of abstracts not required. Briefs and printing thereof. 
Upon any appeal to the supreme court, it shall not be necessary to file or use 
any printed abstract or statement of the case, but in lieu thereof, the appellant 
shall cause to be filed in the lower court and returned to the supreme court 
with the other record, two copies, in addition to the original, of the statement 
of case as settled and certified. 

The briefs of both parties shall be printed, and that of the appellant shall 
contain in the front thereof, all of the pleadings and the decision complained 
of, together with the specifications of error or insufficiency of the evidence 
served with the notice of motion for a new trial or notice of appeal. They 
shall also contain a concise statement of the history of the litigation, a concise 
statement of the propositions, of the law to be argued and the manner in which 
they arise on the record, the argument in support of the propositions, citation 
of authorities and such extracts from the record as counsel shall deem necessary — 
to a full understanding of the questions discussed. The briefs shall refer to 
the pages of the statement of case and in an intelligent manner to the exhibits, 
Papers and other matters making up the original record. Except in regard 
to matters herein particularly provided, the brief shall be printed and prepared 
to conform to the rules of the supreme court as may be promulgated from time 
to time, and such number of copies thereof shall be filed as may be provided by 
the rules of said court. 

Provided, however, upon appeal from a Judgment or order in an action for 
the Tecovery of money only or of specific real or personal property, in which 
rade the amount in controversy, exclusive of costs, does not exceed three 

ah dollars ($300), the brief may be typewritten and need not be printed, 
and only five copies thereof need be filed in the supreme court; and, if either 
aah Mm cases in which printed briefs are not required shall file such printed 
ray 8, he shall recover not exceeding ten dollars ($10), for the printing thereof 

case he is awarded Judgment for costs on appeal. [1913, ch. 181, § 15.] 
This section is regarded as superseding R. C. 1905, § 7230. For a provision affecting 


Section 10147a, 


mo ere judgment less than three hundred dollars, improper to allow as disbursements 
7S paid out for printing briefs and abstract. Black v. Elevator Co., 8 N. D. 96, 
- W. 984; Ingwaldeon v. Skrivaeth, 8 N. D. 544, 80 N. W. 475. 


: Tedd. Compensation for copies for parties. Upon request of any party 
bata stenographer of the district or county court shall, at the time of 
and ee, Transcript of the proceedings, make four additional copies thereof, 

for the making of said four copies, such stenographer shall be entitled to 
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charge, in addition to his fee for the making of the original transcript, ten 
cents ($0.10) per folio of one hundred words. [1918, ch. 181, § 16.] 


For a provision perhaps affecting the construction of this section, see the section 
quoted in note to section 7653. _ 

§ 7849. When appeals heard. Unless continued for cause all civil cases 
appealed to the supreme court shall be heard at the next succeeding term of 
court in either of the cases following: 

1. When the appeal is taken sixty days before the first day of the term. 

2. When by either party a printed abstract and a printed brief are served 
twenty-five days before the first day of the term. ([R. C. 1905, § 7231; 1895, 
ch. 107, § 1; R. C. 1899, § 5632.) 


CHAPTER 16. 


PROCEEDINGS AGAINST JOINT DEBTORS, HEIRS, DEVISEES, LEGATEES AND 
TENANTS HOLDING UNDER A JUDGMENT DEBTOR. 


§ 7850. Summons after judgment. When a judgment shall be recovered 
against one or more of several persons jointly indebted upon a contract by 
proceeding as provided in section 7435, those who were not originally sum- 
moned to answer the complaint and did not appear in the action may be sum- 
moned to show cause why they should not be bound by the judgment in the 
same manner as if they had been originally summoned. ([R. C. 1905, § 7232; 
C. Civ. P. 1877, § 426; R. C. 1899, § 5633.] 

As to similar provision in Cal. Code Civ. Proc., § 989, see Waterman v. Lipman, 67 
Cal. 26, 6 Pac. 875; Cooper v. Burch, 140 Cal. 548, 74 Pac. 37; Tay v. Hawley, 39 Cal. 93. 

§ 7851. Requisites of. The summons provided in the preceding section 
must be subscribed by the judgment creditor or his attorney, must describe 
the Judgment and require the person summoned to show cause within thirty 
days after the service of the summons and must be served in like manner as 
the original summons. It is not necessary to file a new complaint. ([R. C. 
1905, § 7238; C. Civ. P. 1877, § 427; R. C. 1899, § 5634.] ; 

§ 7852. Accompanied by affidavit. The summons must be accompanied by 
an affidavit of the person subscribing it, that the judgment has not been satis- 
fied to his knowledge or information and belief and must specify the amount 
due thereon. [R. C. 1905, § 7234; C. Civ. P. 1877, § 428: R. C. 1899, § 5635.] 

§ 7853. Answer. Upon such summons the party summoned may answer 
within the time specified therein, denying the judgment or setting up any 
defense which may have arisen subsequently; and he may make the same 
defense which he might have originally made to the action, except the statute 
of limitations. [R. C. 1905, § 7235; C. Civ. P. 1877, § 429; R. C. 1899, § 5636.] 

§ 7854. Further pleadings. The party issuing the summons may demur or 
reply to the answer and the party summoned may demur to the reply; and 
the issues may be tried and judgment may be given in the same manner as 
in an action and enforced by execution; or, the application of the property 
charged to the payment of the judgment may be compelled by proceedings 
under chapter 35 of this code if necessary. [R. C. 1905, § 7236; C. Civ. P. 
1877, § 430; R. C. 1895, § 5637.] 


As to similar provision in Cal. Code Civ. Proc., § 994, see Cooper v. Burch, 140 Cal. 
548, 74 Pac. 37. 


§ 7855. Pleadings verified. The answer and reply must be verified in the 
like cases and manner and be subject to the same rules as the answer and 


reply i an action. [R. C. 1905, § 7237; C. Civ. P. 1877, § 431; B. C. 1899, 
5638, 
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CHAPTER 17. 
OFFER OF THE DEFENDANT TO COMPROMISE THE WHOLE OR A PART OF THE 
ACTION. 


§ 7856. Judgment offered. Effect. The defendant may at any time before 
the trial or verdict serve upon the plaintiff an offer in writing to allow judg- 
ment to be taken against him for the sum or property or to the effect therein 
specified with costs. If the plaintiff accepts the offer and gives notice thereof 
in writing within ten days, he may file the summons, complaint and offer with 
an affidavit of notice of acceptance and the court or judge thereof must there- 
upon order judgment accordingly. If the notice of acceptance is not given 
the offer is to be deemed withdrawn and cannot be given in evidence; and if 
the plaintiff fails to obtain a more favorable judgment he cannot recover costs, 
but must pay the defendant’s costs from the time of the offer. [R. C. 1905, 
§ 7238; C Civ. P, 1877, § 432; R. C. 1899, § 5639. ] 


As to similar provision in Cal. Code Civ. Proc., § 997, see Scammon v. Denio, 72 Cal. 
393, 14 Pac. 98; Douthitt v. Finch, 84 Cal. 214, 24 Pac. 929. 


_ § 7857. Same on counterclaim. If the defendant sets up a counterclaim 
in his answer to an amount greater than the plaintiff’s claim or sufficient to 
reduce the plaintiff’s recovery below fifty dollars, then the plaintiff may serve 
upon the defendant an offer in writing to allow judgment to be taken against 
him for the amount specified, or to allow said counterclaim to the amount 
specified with costs. If the defendant accepts the offer and gives notice 
thereof in writing within ten days, he may enter judgment as above for the 


offer, he cannot recover costs, but must pay plaintiff’s costs from the time of 
the offer. [R.C. 1905, § 7239; C. Civ. P. 1877, § 433; R. C. 1899, § 5640.] 
§ 7858. Offer of fixed damages 
dnt may with his answer serve upon the plaintiff an offer in writing, that if 
€ fails in his defense the damages be assessed at a special sum; and if the 
Plaintiff signifies his acceptance thereof in writing with or before the notice of 
trial and on the trial has a verdict, the damages must be assessed accordingly. 
[R. C. 1905, § 7240; C. Civ. P. 1877, § 434; R. C. 1899, § 5641.] 
§ 7859. Plaintifr refusing. Proof. Costs. If the plaintiff does not accept 
the offer, he must prove his damages as if it had not been made and shall not 
© permitted to give it in evidence. And if the damages in his favor do not 
exceed the sum mentioned in the offer, the defendant shall recover his costs 
meurred in consequence of any necessary preparations or defense in respect 
1880 ¢ pean of damages. [R. C. 1905, § 7241; C. Civ. P. 1877, § 435; BE. C. 


CHAPTER 18. 
ADMISSION OR INSPECTION OF WRITINGS. 


§ 7860, Admission of genuineness. Refusal. Costs. Either party may 
exhibit to the other or to his attorney at any time before the trial any paper, 
rei to the action, and request an admission in writing of its genuineness. 
; the adverse party or his attorney fails to give the admission within four 

of after the request and if the party exhibiting the paper is afterwards 
o ee in order to prove its genuineness and the same is finally proved 
adm utted on the trial, such costs must be paid by the party refusing the 

188100, unless it appears to the satisfaction of the court that there were 
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good reasons for the refusal. [R. C. 1905, § 7242; C. Civ. P.-1877, § 436; RB. C. 
1899, § 5643.] 

§ 7861. Copy of documents required. Penalty. The court before which an 
action is pending, or a judge thereof. may in its or his discretion and upon 
due notice order either party to give to the other within a specified time an 
inspection and copy, or permission to take a copy of any books, papers and 
documents in his possession or under his control, containing evidence relating 
to the merits of the action, or the defense therein. If compliance with the 
order is refused, the court may on motion exclude the paper from being given 
in evidence, or punish the party refusing, or both. [R. C. 1905, § 7248; C. Civ. 
P. 1877, § 437; R. C. 1899, § 5644.] 


As to necessity of giving notice to adversary of application for inspection of docu- 
ments in his possession. McGeary v. Brown, 23 8. D. 573, 122 N. W. 605. 


CHAPTER 19. 
EXAMINATION OF PARTIES, 


§ 7862. Action for discovery. No action to obtain discovery under oath 
in aid of the prosecution or defense of another action shall be allowed, nor 
shall any examination of a party be had on behalf of the adverse party, except 
in the manner prescribed by this chapter. [R. C. 1905, § 7244; C. Civ. P. 1877, 
§ 438; R. C. 1899. § 5645.] 


. Right to discovery by bill where the statutes provide for the examination of the party 
before trial. 24 L.R.A. 183. 


Right to compel publisher of libel to disclose source of information. 12 L.R.A.(N.S.) 
636. 


§ 7863. Adversary as witness. A party to an action, or in case a corporation 
is a party, the president, secretary or other principal officer or general manag- 
ing agent of such corporation, may be examined as a witness at the instance of 
an adverse party or any of several adverse parties and for that purpose may 
be compelled in the same manner and subject to the same rules of examination 
as any other witness to testify either at the trial, or conditionally, or upon 
commission. [R. C. 1905, § 7245; C. Civ. P. 1877, § 439; R. C. 1895, § 5646.] 

§ 7864. Examination before trial. The examination instead of being had 
at the trial as provided in the last section may be had at any time before the 
trial at the option of the party claiming it before a judge of the court, or by 
a referee appointed by the judge of the court for that purpose, on a previous 
notice to the party to be examined and any other adverse party of at least 
five days, unless for good cause shown the judge orders otherwise; but the 
party to be examined shall not be compelled to attend in any other county 
than that of his residence or where he may be served with a subpoena for his 
attendance. Where a referee shall be so appointed the provisions of article 7 
of chapter 11 of the code of civil procedure, revised codes of 1905, shall be 
applicable thereto, and the referee shall take the testimony either himself or 
by a stenographer in his presence. which testimony shall be certified to by the 
referee. [1907, ch. D; R. C. 1905, § 1246; C. Civ. P. 1877, § 440; R. C. 1895, 


en does a refusal of an order for phvsi of dis- 
ietion 4k LR.A.(NS) aan er lor physical examination amount to an abuse 


Does authority for physical examination of a plaintiff in an action for personal 
injuries include “ray eXamination. 41 L.R.A.(N.S.) 1071. 


§ 7865. Attendance compelled. Examination filed. The party to be 
examined as in the last section provided may be compelled to attend in the 
manner provided in article 2 of chapter 20, and the examination shall be taken 
and filed with the clerk and may be read by either party on the trial. [R. C. 
1905, § 7247; C. Civ. P. 1877, § 441; R. C. 1895, § 5648. ] 
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§ 7866. Rebuttal. The examination of the party thus taken may be rebutted 
by adverse testimony. [R. C. 1905, § 7248; C. Civ. P. 1877, § 442; R. C. 1899, 
§ 5649. ] 

§ 7867. Refusal punished as contempt. If a party refuses to attend and 
testify as in the last four sections provided, he may be punished as for a con- 
tempt and his complaint, answer or reply may be stricken out. [R. C. 1905, 
§ 7249; C. Civ. P. 1877, § 443; B.C. 1899, § 5650.] 

§ 7868. Party examined on his own behalf. A party examined by an adverse 
party as in this chapter provided may be examined on his own behalf, subject 
to the same rules of examination as other witnesses. [R. C. 1905, § 7250; C. 
Civ. P. 1877, § 444; R. C. 1899, § 5651. ] 


§ 7869. Beneficiary examined. A person for whose immediate benefit the | 


action is prosecuted or defended, though not a party to the action, may be 
examined as a witness in the same manner and subject to the same rules of 
examination as if he was named as a party. [R. C. 1905, § 7251; C. Civ. P. 
1877, § 445; R. C. 1899, § 5652. ] 

§ 7870. Examination adverse party. <A party to the record of any civil 
action or proceeding, or a person for whose immediate benefit such action or 
Proceeding is prosecuted or defended, or the directors, officers, superintendent 
or managing agents of any corporation which is a party to the record in such 
action or proceeding, may be examined upon the trial thereof ‘as if under 
cross-examination at the instance of the adverse party or parties or any of 
them, and for that purpose may be compelled in the same manner and subject 
to the same rules for examination as any other witness to testify, but the party 
calling for such examination ghall not be concluded thereby, but may rebut it 
by counter testimony. [1907, ch. 4; R. C. 1905, § 7252; 1903, ch. 98.] 


Right to cross-examine adverse party as to fact in issue within his knowledge. 
Schwoebel y. Fugina, 14 N. D, 375, 104 N. W. 848. 

Not entitled to recall adverse party for cross-examination. Floren v. Larson, 29 

D. 63, 135 N. W. 672. 

The statute authorizes a wide and free scope of examination by the use of leading 
questions if desired. Langford v. Issenhuth, 28 8. D. 451, 134 N. W. 889. 


CHAPTER 20. 
WITNESSES AND EVIDENCE. 


ARTICLE 1. WHo May Bg EXCLUDED, § 7871. 

2. MEANS OF PRODUCING WITNESSES, §§ 7872-7882. 

3. Mope or TaKING THE TESTIMONY OF WITNESSES, §§ 7883-7886. 

4, AFFIDAVIT, §§ 7887, 7888. 

5. DEPosiTiIons, §§ 7889, 7890. 

6. OrFicER WHo May TAKE Deposirions, §§ 7891-7894. 

7. MANNER OF TAKING AND AUTHENTICATING Depositions, §§ 7895- 

7905, 

8. EXcEPTions To Depositions, §§ 7906-7908. 

9. Business REcorpDs A8 EVIDENCE, § 7909. 

10. OF Pustic Documents, Recorps, Erc., §§ 7910-7926. 

11. PRocEEDINGs To PERPETUATE TesTIMONY, §§ 7927-7933. 

12. Law or PREsuMPTIVR EVIDENCE, §§ 7934-7936. 

13. Supyects or Wuicu Courts WILL Taxe Jupiciat Noricr, §§ 7937, 
7938. 


ARTICLE 1— Wxo May Be Exctupep. 

§ 7871. Who not excluded. Husband and wife. Decedent’s testimony. No 
Person offered as a witness in any action or proceeding in any court, or before 
any officer or person having authority to examine witnesses or hear evidence, 

be excluded or excused by reason of such person’s interest in the event 
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of the action or proceeding; or because such person is a party thereto, or 
because such person is the husband or wife of a party thereto, or of any person 
in whose behalf such action or proceeding is commenced, prosecuted, opposed 
or defended, except as hereinafter provided. 

1. A husband cannot be examined for or against his wife without her con- 
sent, nor a wife for or against her husband without his consent, nor can either, 
during the marriage or afterwards, be, without the consent of the other, 
examined as to any communication made by one to the other during the mar- 
riage; but this subdivision does not apply to a civil action or proceeding by 
one against the other, nor to a criminal action or proceeding, for a crime 
committed by one against the other. 

2. In civil action or proceeding by or against executors, administrators, 
heirs at law or next of kin in which judgment may be rendered or ordered 
entered for or against them, neither party shall be allowed to testify against 
the other as to any transaction whatever with or statement by the testator or 
intestate, unless called to testify thereto by the opposite party; and where a 
corporation is a party in proceedings mentioned in this section, no agent, stock- 
holder, officer or manager of such corporation shall be permitted to testify to 
any transaction had with the testator or intestate. But if the testimony of a 
party to the action or proceeding has been taken and he shall afterwards die 
and after his death the testimony so taken shall be used upon any trial or 
hearing in behalf of his executors, administrators, heirs at law or next of kin, 
then the other party shall be a competent witness as to any and all matters 
to which the testimony so taken relates; provided, further, that in any action 
or proceeding by or against any surviving husband or wife touching any busi- 
ness or property of either, or in which the survivor or his or her family are 
in any way interested, such husband or wife will be permitted, if they shall so 
desire, to testify under the general rules of evidence as to any or all trans- 
actions and conversations had with the deceased husband or wife during their 
lifetime touching such business or property. [1909, ch. 109; 1907, ch. 119; 
R. C. 1905, § 7253; C. Civ. P. 1877, § 446; 1879, ch. 17, § 1; R. C. 1895, § 5653.] 


Mortgagee disqualified from being witness to chattel mortgage. Donovan v. Elevator 
Co., 8 N. D. 585, 80 N. W. 772, 46 L.R.A. 721, 73 Am. St. Rep. 779. 
as ee sign as witness to chattel mortgage. Fisher v. Porter, 11 S. D. 311, 
Objection to deposition of witness and to separate questions therein on ground that 
same are incompetent under this section is sufficient to raise question of competency of 
witness and of evidence. Chapman v. Greene, 27 S. D. 178, 130 N. W. 30. 
1, Husband and wife cannot testify for or against each other except by consent. Clark 
v. Evans, 6 S. D. 244, 60 N. W. 862; Krueger v. Dodge, 15 S. D. 159, 87 N. W. 965. 
- Husband or wife’s right to be witness limited to cases involving personal violence 
y one against the other. Cannot testify in prosecution for incest. State v. Burt, 17 
S. D. 7, 94 N. W. 409, 62 L.R.A. 172, 106 Am. St. Rep. 759. 
a neny of wife in supplemental proceeding on an execution against husband, taken 
ie out his consent, not admissible to impeach wife in an action by her against sheriff 
N "W. ole her property under the execution. Aldous v. Olverson, 17 S. D. 190, 95 


Wife is competent witness in action by husband to collect indebtedness. Guillaume v. 
Flannery, 21 S. D. 1, 108 N. W. 255. 

Communications between husband and wife when former wife is offered as witness 
against former husband, to prove statements, durin period of marriage relation are 
privileged. Luick v. Arends, 21 N. D. 614, 132 N. W. 353. 

Letters written by attorney for deserted wife to her husband are not privileged com- 
ae ent i against priced in disbarment erage a for writing 
o extort pro i 
LR.A(NS.) 812, 183 NW. oT perty from husband. Re Sherin, 28 S. D. 420, 40 

n admissibility of testimony of alleged wife as to alleged marriage with decedent 

in controversy in relation to title to ‘. D. 
480, 134 NeW. 751. property of zach decedent. Re Peterson, 22 N. D 
When husband and wife may testify against each other. 24 Am. St. Rep. 663. 


Competency of husband or wife as witness for or agai he oth tions 
prior to marriage. 67 L.R.A. 499; 45 LRA(NS.) $96. nae ene ete 
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Waiver of privilege as to communication between husband and wife by calling one 
spouse as a witness for the other. 40 L.R.A.(N.S.) 43. 

Confidential communications between husband and wife. 29 Am. St. Rep. 411. 

Are communications between husband and wife tending to show affection, or the 
want of it, privileged. 2 L.R.A.(N.S.) 708. 

Wife as witness before grand Jury. 28 L.R.A. 322. : oo 

Husband and wife as witness for or against each other in criminal prosecutions. 
106 Am. St. Rep. 763. 

Husband or wife as witness inst the other in criminal prosecutions. 2 L.R.A.(N.S.) 
862; 22 L.RA.(NS.) 240; 41 L.R.A.(N.S.) 1213; 27 Am. Dec. 377. 

Competency of one spouse to testify as to misconduct of other spouse in action 
against a third person. 39 L.R.A.(N.S.) 315. 

Competency of husband to testify to adultery of wife. 35 Am. Rep. 744. 

Competency of woman to testify as to nonaccess of husband. 2 L.R.A.(N.S.) 619. 

Admissibility of testimony of husband or wife as to prenuptial nonaccess of husband. 
14 L.R.A.(N.S.) 546. 

Admissibility of dying declarations of husband against wife. 56 L.R.A. 360. 

Admissibility of dying declarations of wife against husband. 56 L.R.A. 360. 

Only a party cannot testify as against the representative of a decedent. Braith- 
waite v. Aiken, 2'N. D. 57, 49 N. W. 419. : 

A party is prohibited from testifying to conversation with decedent as against bis 
Tepresentative. Hutchinson vy. Cleary, 3 N. D. 270, 55 N. W. 729; Starkweather v. Bell, 
12 S. D. 146, 80 N. W. 183; Bunker v. Taylor, 10 8. D. 526, 74 N. W. 450 ; Bunker v. 
Taylor, 13 S. D. 433, 83 N. W. 555; Witte v. Koeppen, 11 S. D. 598, 79 N. W. 831, 74 
Am. St. Rep. 826; Alexander vy. Ransom, 16 8, D. 302, 92 N. W. 418. 

Witness may testify in his own behalf to a personal transaction bad with deceased 
administrator as against his successor. St. John v. Lofland, 5 N. D. 140, 64 N. W. 930. 

Testimony relating to transaction with deceased inadmissible in action by executor on 
note. Regan v. Jones, 14 N. D. 591, 105 N. W. 613. 

Evidence of party to action in which administrator is party is inadmissible to prove 
NCW ee lost correspondence with deceased. Cardiff v. Marquis, 17 N. D. 110, 114 

- Wz. 8. 

Cashier of bank which is party to action may testify as to aera notice to deceased 
whose executor is arty to action. First Nat. Bank v. Warner, 17 N. D. 76, 114 N. W. 
1085, 17 A. & E, Ann. Cas. 213. 

Mortgagee may testify that no action had been bad for the recovery of debts secured 
by mortgage in action against administratrix of deceased mortgagor to foreclose same. 
Alexander y, Ransom, 16 S. D. 302, 92 N. W. 418. 

Testimony to enforce contract of sale of land with decedent to effect that decedent 
pone to go to town next day and fix up deal on terms of contract was inadmissible. 

rson v. Larson, 19 N. D. 160, 23 L.R.A.(N.S.) 849, 121 N. W. 202. 

Evidence that decedent conveyed certain land to witness and that latter held unre- 
corded deeds of same, although record title was in name of decedent, was inadmissible. 
Jones v. Subera, 25 §. D. 223, 126 N. W. 253. 

Evidence of grantor as to why he executed deed to decedent is inadmissible in action 
Nw, to title to land claimed by heir of decedent. Davis v. Davis, 24 8. D. 474, 124 


h Competency of interested witness to testify as to transactions with deceased in which 
e did not participate. 29 L.R.A.(N.S.) 1179; 42 L.R.A.(N.S.) 320. 
hi il esac of original debtor to testify to payment made to decedent in action by 


Competency of stockholder as witness where corporation is a party to a suit pros- 
fcuted by or against a personal representative. 27 L.R.A.(N.S.) 816. : 
Competency to testify to possession of note, deed or other articles at one time in 
yossession of the decedent where witness would be incompetent to testify directly to a 
ce by which it is claimed decedent parted with his possession. 45 L.R.A. (N.S.) 


Competency of a party to deny a transaction with a erson since deceased. 21 
LRA. (NS. ) 755; 42 LR.A.(NS.) 298, : 


ssibility after death of adversary of testimony or deposition of party given or 

LRA (nes : ee former’s death and re ating to a personal transaction with him. 14 

Admissibility of testimony as to transactions with the attorney or a nt of deceased 
Person. 7 L.R.A.(N.S.) ead. ‘i a 





451 1 pimilar Provision in Cal. Code Civ. Proc., § 1879, see Beal v, Stevens, 72 Cal. | 
ah 5 ac. 186; Estate of Mills, 137 Cal. 298, 92 Am. St. Rep. 175, 70 Pac. 91; Jones 
Lav ost, 4 Cal. 14; Gates vy. Nash, 6 Cal. 192; Peralta v. Castro, 6 Cal. 354; Jones v. 
v. Hy ? al. 68; Blackwell y. Atkinson, 14 Cal. 470, 15 Mor. Min. Rep. 71; Rosenbaum | 
§ isso 17 Cal. 602; Peterie v. Bugbey, 24 Cal. 419. In Cal. Code Civ. Proc., 
°, see Blood v, Fairbanks, 50 Cal. 420; Chase v. Evoy, 51 Cal. 618; Sedgwick v. 

: 3 Estate of McCausland, 52 Cal. 568; Myers v. Reinstein, 67 Cal. 
» 7 Pac. 192; Moore v. Schofield, 96 Cal, 486, 31 Pac. 532; Estate of Johnson, 98 Cal. 
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531, 21 L.R.A. 380, 33 Pac. 460; People v. Craig, 111 Cal. 460, 44 Pac. 186; Nicholson 
v. Tarpey, 124 Cal. 442, 57 Pac. 457; raver v. Murph , 183 Cal. 91, 65 Pac. 326; City 
Sav. Bank v. Enos, 135 Cal. 167, 67 Pac. 52; Bernardis v. Allen, 136 Cal. 7, 68 Pac. 
110; Hurley v. Ryan, 137 Cal. 461, 70 Pac. 292; Stuart v. Lord, 138 Cal. 672, 72 Pac. 
142; Bollinger v. Wright, 143 Cal. 292, 76 Pac. 1108; Frey v. Vignier, 145 Cal. 251, 
78 Pac. 733; People v. Bradford, 1 Cal. App. 41, 81 Pac. 712; Wadleigh v. Phelps, 149 
Cal. 627, 87 Pac. 93. In Cal. Code Civ. Proc., § 1881, see Freel v. Market St. O. R. Ob., 
97 Cal. 40, 31 Pac. 730; Estate of Flint, 100 Cal. 391, 34 Pac. 863; Wheelock v. Godfrey, 
100 Cal. 578, 35 Pac. 317; People v. Lane, 101 Cal. 513, 36 Pac. 16; Estate of Mullin, 
110 Cal. 252, 42 Pac. 645; Murphy v. Waterhouse, 113 Cal. 467, 54 Am. St. Rep. 365, 
45 Pac. 866; Harrison v. Sutter St. R. Co., 116 Cal. 156, 47 Pac. 1019, 1 Am. Neg. Rep. 
403; Estate of Redfield, 116 Cal. 637, 48 Pac. 794; Lissak v. Crocker Estate Co., 119 
Cal. 442, 51 Pac. 688; Estate of Black, 132 Cal. 392, 64 Pac. 695; In Matter of Daniels, 
140 Cal. 335, 73 Pac. 1053; Humphrey v. Pope, 1 Cal. App. 374, 82 Pac. 228; People v. 
Chadwick, 4 Cal. App. 63, 87 Pac. 384, 389. 


ARTICLE 2.— MEANS OF PRODUCING WITNESSES. 


§ 7872. Subpoenas issued by whom. Clerks of the supreme and district 
courts, the judges thereof, notaries public, justices of the peace and referees 
shall on the application of any person having a cause or any matter pending 
in court or before any such officer or tribunal issue a subpoena for witnesses 
inserting all the names required by the applicant in one subpoena, which may 
be served by any person, not interested in the action, or by the sheriff, coroner 
or constable; but when served by any other person, other than a public officer, 
proof of service shall be shown by affidavit; but no costs of serving the same 
shall be allowed, except when served by an officer. [RB. C. 1905, § 7254; C. Civ. 
P. 1877, § 447; R. C. 1899, § 5654.] ; 

§ 7873. Requisites of. The subpoena shall be directed to the person therein 
named, requiring him to attend at a particular time and place to testify as & 
witness; and it may contain a clause directing the witness to bring with him 
any book, writing or other thing under his control, which he is bound by law 
eae asevidence. [R. C. 1905, § 7255; C. Civ. P. 1877, § 448; R. C. 1899, 

55. 


Particularity required in description of documents in subpoena duces tecum. 31 
L.R.A.(N.S.) 835. 


Refusal to produce books or papers in response to subpoena, upon ground that they 
contain private matter. 29 L.R.A.(N.S.) 716. 


§ 7874. For depositions. When the attendance of the witness before any 
officer authorized to take depositions is required, the subpoena may be issued 
by such officer. [R. C. 1905, § 7256; C. Civ. P. 1877, § 449; R. C. 1899, § 5656.] 

§ 7875. How served. The subpoena shall be served either by reading or by 
copy delivered to the witness, or left at his usual place of residence; but such 
copy need not contain the name of any other witness. [R. C. 1905, § 7257; 
C. Civ. P. 1877, § 450; R. C. 1899, § 5657.] 

§ 7876. Witnesses not compelled to attend out of county. A witness shall 
not be obliged to attend for examination, on the trial of a civil action in the 
district court, except in the judicial district of his residence, nor before any 
other officer, magistrate or tribunal, except in the county of his residence, 
nor to attend to give his deposition out of the county where he resides, or 
where he may be when the subpoena is served upon him. [R. C. 1905, § 7258; 
C. Civ. P. 1877, § 451; R. C. 1899. § 5658; 1901, ch. 214.] 

§ 7877. Demand of fees in advance. A witness may demand his traveling 
fees and fee for one day’s attendance when the subpoena is served upon him 
and if the same is not paid the witness shall not be obliged to obey the sub- 
poena. The fact of such demand and nonpayment shall be stated in the return. 
[R. C. 1905, § 7259; C. Civ. P. 1877, § 452; R. C. 1899. § 5659.] 

§ 7878. Examination of prisoner. Any court may by order require an 
officer having the custody of any person confined in any prison in this state 
to produce such person before him for oral examination in the county where he 
1g Imprisoned ; but in all other cases his examination must be by deposition. 
[R. C. 1905, § 7260; C. Civ. P. 1877, § 458; R. C. 1895, § 5660.] 
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§ 7879. Prisoner remains in custody. While a prisoner’s deposition is being 
taken he shall remain in the custody of the officer having him in charge, who 
shall afford reasonable facilities for the taking of the deposition. [R. C. 1905, 
§ 7261; C. Civ. P. 1877, § 459; B.C. 1899, § 5661.] 

§ 7880. Witness exempt from suit out of his county. A witness shall not 
be liable to be sued in the county in which he does not reside by being served 
with a summons in such county while going, returning or attending in obedience 
toasubpoena. [R. C. 1905, § 7262; C. Civ. P. 1877, § 460; R. C. 1899, § 5662.] 

Nonresident cannot be served with process while attending as witness. Malloy v. 
Brewer, 7 S. D. 587, 64 N. W. 1120, 58 Am. St. Rep. 856. 

A nonresident suitor is entitled to the same exemption. Fisk v. Westover, 4 S. D. 
233, 55 N. W. 961, 46 Am. St. Rep. 780; Hicks v. Besuchet, 7 N. D. 429, 75 N. W. 798, 
66 Am. St. Rep. 665. 

§ 7881. Demand fees daily. At the commencement of each day after the 
first day a witness may demand his fees for that day’s attendance in obedience 
to a subpoena and if the same are not paid he shall not be required to remain. 
[R. C. 1905, § 7263; C. Civ. P. 1877, § 461; R. C. 1899, § 5663.] 

§ 7882. Oath of witness. Before testifying the witness must be sworn to 
testify as follows: ; 

‘You do solemnly swear that the evidence you shall give relative to the 
matter in difference now in hearing between...............ceecceeeeeeeee 
plaintiff and ....................... ...., defendant, shall be the truth, the 
whole truth and nothing but the truth. So help you God.’’ 

Any witness who is conscientiously scrupulous of taking the oath above 
described, shall be allowed to make affirmation, substituting for the words 
‘so help you God ’’ at the end of the oath the following: ‘‘ This you do affirm 
under the pains and penalties of perjury.’’ [R. C. 1905, § 7264; C. Civ. P. 1877, 
§ 462; R. C. 1899, § 5664. ] 


As to similar provision in Cal. Code Civ. Proc., § 2094, see People v. Swist, 136 Cal. 
520, 69 Pac. 223. 


ARTICLE 3.—Mopk oF TAKING THE TESTIMONY OF WITNESSES. 
§ 7883, Three modes. The testimony of witnesses is taken in three modes: 
; By affidavit. 
- By deposition. 
san 7 oral examination. [R. C. 1905, § 7265; C. Civ. P. 1877, § 468; R. C. 
» § 5665. ] 
8 7884, Affidavit. An affidavit is a written declaration under oath made 
Without notice to the adverse party. ([R. C. 1905, § 7266; C. Civ. P. 1877, 
§ 464; R. C. 1899, § 5666.] 


Affidavit not fatally defective because no venue is expressed. State v. Henning, 3 
8. D. 492, 54 N. W. 536. 


Verified complaint an affidavit within the meaning of this section. Woods v. Pollard, 
14 8. D. 44, 84 N. W. 214. 


In absence of statute or rule of court requiring affiant to subscribe his name to 
affidavit, it is not necessary for him to do so. Robertson Lumber Co. v. Clarke, 24 N. D. 
4. 


134, 188 N. W. 98 
§ 7885. Deposition. A deposition is a written declaration under oath made 
Upon notice to the adverse party for the purpose of enabling him to attend 
and cross-examine: or upon written interrogatories. [R. C. 1905, § 7267; 
C. Civ. P. 1877, § 465; R. C, 1899, § 5667.] . 
As to simi Angeles v. Pomeroy, 
193 Cal. 5 3 8 ben in Cal. Code Civ. Proc., § 2004, see Los Ang 
§ 7886. Oral examination, An oral examination is an examination in the 
Presence of the jury or tribunal which is to decide the fact or act upon it, the 
testimony being heard by the jury or tribunal from the lips of the witness. 
[R. C. 1905, § 7268; C. Civ. P. 1877, § 466; R. C. 1899, § 5668.] 
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ARTICLE 4.— AFFIDAVIT. 


§ 7887. Use of. An affidavit may be used to verify a pleading, to prove 
the service of a summons, notice or other process in an action, to obtain a pro- 
visional remedy, an examination of a witness, a stay of proceedings or upon 
& motion and in any other case permitted by law. [R. C. 1905, § 7269; C. Civ. 
P. 1877, § 467; R. C. 1899, § 5669.] 


Affidavit of mailing is competent evidence to prove service. Nind v. Meyers, 15 N. D. 
400, 8 L.R.A.(N.S.) 157, 109 N. W. 335. 
As 


to similar provision in Cal. Code Civ. Proc., § 2009, see Lacrabere v. Wise, 141 
Cal. 554, 75 Pac. 185. 


§ 7888. Where and how made. An affidavit may be made in and out of this 
state before any person authorized to administer an oath. [R. C. 1905, § 7270; 
C. Civ. P. 1877, § 468; 1885, ch. 2, § 1; B. C. 1899, § 5670.) 


ARTICLE 5.— DEPOsITIONS. 


§ 7889. Cases when deposition used. The deposition of any witness may be 
used only in the following cases: 

1. When the witness does not reside in the county where the action or 
proceeding is pending or is sent for trial by change of venue, or is absent 
therefrom. 


2. When from age, infirmity or imprisonment the witness is unable to attend 
court or is dead. 
3. When the testimony ig required upon a motion or in any other case when 


the oral examination of the witness is not required. [R. C. 1905, § 7271; C. 
Civ. P. 1877, § 469; R. C. 1899, § 5671. ] 


Privilege as to statements in deposition. 22 L.R.A. 837, 


As to similar provision in Cal. Code Civ. Proc., § 2031, see Howell v. Howell, 66 Cal. 
390, 5 Pac. 681. 


§ 7890. When taking commenced. Either party may commence taking testi- 
mony by depositions at any time after service upon or the appearance of the 


soe in the action. [R. C. 1905, § 7272; C. Civ. P. 1877, § 470; R. C. 1895, 
5672. 


ARTICLE 6.— OFFICERS Who May Take DEPOSITIONS, 


§ 7891. Before whom in state. Depositions may be taken in this state before 
& judge or clerk of the Supreme court or district court, or before a justice of 
the peace, notary public, United States circuit or district court commissioner 
or any person empowered by a special commission. [R. C. 1905, § 7273; C. 
Civ. P. 1877, § 471; 1883, ch. 42, § 1; BR. C, 1899, § 5673. ] 

§ 7892. Before whom out of state. Depositions may be taken out of the 
state by a judge, justice or chancellor or clerk of any court of record, a justice 
of the peace, notary public, mayor or chief magistrate of any city or town 
corporate, a commissioner appointed by the governor of this state to take depo- 
sitions or any person authorized by a special commission from any court of 
this state. je C. 1905, § 7274; C. Civ. P. 1877, § 472; R. C. 1899, § 5674. ] 

Power of consul to take depositions. 45 L.R.A. 499 

§ 7893. Ineligibility of officer. The officer before whom depositions are 
taken must not be a relative or attorney of either party or otherwise interested 
in the event of the action or Proceeding. [R. C. 1905, § 7275; C. Civ. P. 1877, 
§ 473; R C. 1899, § 5675. } 


Relationship must appear, 
N. W. 607. es 


same. Depositions under it must be ta 
direct and cross, which shal] be attached to 
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the same. Unless the parties agree as to the form of the interrogatories, the 
same shall be presented to the court or judge granting the commission for 
settlement upon five days’ notice, at which time the court or judge shall settle 
the same. [R. C. 1905, § 7276; C. Civ. P. 1877, § 474; R. C. 1895, § 5676.] 


ARTIOLE 7.— MANNER OF TAKING AND AUTHENTICATING DEPOSITIONS. 


§ 7895. Notice to adverse party. Contents. Prior to the taking of any 
deposition, unless the same is taken under a commission, a written notice 
entitled in the action or proceeding in which it is to be used, and specifying 
the time and place of taking the same shall be served upon the adverse party. 
The notice shall be served a sufficient time before the day specified therein 
to allow the adverse party time to attend by the usual route of travel and one 
day for preparation, exclusive of Sundays and the day of service. The exami- 
nation may be adjourned from day to day. [R. C. 1905, § 7277; C. Civ. P. 
1877, § 475; R. C. 1895, § 5677.] 

Appearance and cross-examination waives objection that notice does not give sufficient 
time. Bem v. Bem, 4 8. D. 138, 55 N. W. 1102. 
i rasa et a names of witnesses to be examined. Ashe v. Beasley & Co., 6 N. D. 

Notice of taking between certain hours is sufficiently specific. J. I. Case Thresh. Mach. 
Co. v. Pederson, 6 8. D. 140, 60 N. W. 747. 

Persons whose depositions are to be taken should be named in the notice to take 
depositions. Babcock - v. Ormsby, 18 8. D. 358, 100 N. W. 759. 

otice of street and number of notary before whom deposition ia to be taken not 

neceseary, when. Moore v. Booker, 4 N. D. 543, 62 N. W. 607. 

§ 7896. When taken without notice. When the summons in an action has 
been served upon all of the defendants therein in the manner provided by law, 
and the time allowed such defendants to answer has expired and they in no 
way appeared in such action, the plaintiff may take the deposition of any 
witness without notice to such defendant and such deposition may be intro- 
duced in evidence in the action and shall have the same force and effect as a 
deposition taken upon notice. [R. C. 1905, § 7278; R. C. 1895, § 5678.] 

_§ 7897. Depositions of additional witnesses. Whenever notice to take depo- 
sitions contains a notice that the testimony of other witnesses than those named 
or that the testimony of witnesses generally, without naming any witnesses, 
will be taken such notice shall be sufficjent to justify the taking of the depo- 
sitions of unnamed witnesses, but the adverse party shall have the right within 
ten days after such depositions are filed in the proper office and notice of the 
filing thereof is given to him, in which to serve notice upon the party on 
whose behalf such witnesses were sworn that he will cross-examine such wit- 
nesses at a time and place therein specified. Such notice shall be in substance 
the same as a notice therein specified. Such witnesses may be cross- 
examined before the same or another officer. [R. C. 1905, § 7279 ; 1897, ch. 71; 
R. C. 1899, § 5678a. | 
_ § 7898. Notice by publication. When a party against whom the deposition 
1s to be read is absent from or is not a resident of the state and has no agent 
or attorney therein upon whom service may be made, notice of the taking of 
& deposition may be served upon him by publishing the same three times, once 
in each week for three Successive weeks, in some newspaper printed in the 
county where the action or proceeding is pending, if one is printed in such 
county; and if not, in some newspaper printed at the seat of government of 

18 state. Personal service of the notice on the defendant out of the state 
shall be equivalent to such publication. [R. C. 1905, § 7280; C. Civ. P. 1877, 
§ 476; R. C. 1895, § 5679. ] 

§ 7899. Written and subscribed. The deposition must be written by the 
officer, or in his presence by the witness, or some disinterested person; and 
must be subscribed by the witness. [R. C. 1905, § 7281; C. Civ. P. 1877, § 477; 
R. C. 1899, § 5680.] 
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§ 7900. How returned. Opening. A deposition so taken shall be sealed 
up and indorsed with the title of the cause and the name of the officer taking 
the same and by him addressed and transmitted to the clerk of the district 
court of the county in which the action or proceeding is pending, if the same 
is pending in the district court; otherwise to the court, officer or tribunal in 
which the action or proceeding is pending. It shall remain under seal until 
opened by order of the court, officer or tribunal or at the request of a party 
to the action or proceeding, or his attorney. [R. C. 1905, § 7282; C. Civ. P. 
1877, § 478; R. C. 1895, § 5681.] 

Sufficiency of filing. Stone v. Crow, 2 S. D. 525, 51 N. W. 335. 


Once taken not invalidated because others are made parties plaintiff. Salmer v. 
Lathrop, 10 8. D. 216, 72 N. W. 570. 

As to similar provision in Cal. Code Civ. Proc., § 2032, see Newell v. Desmond, 74 
Cal. 46, 13 Pac. 369; Wise v. Collins, 121 Cal. 147, 53 Pac. 640; St. Vincent’s Inst. 


for I, v. Davia, 129 Cal. 20, 61 Pac. 477 ; Bank of Orland v. Finnell, 133 Cal. 475, 65 
Pac. 976. 


§ 7901. How far may be used. When a deposition has once been taken it 
may be read in any stage of the same action or proceeding, or in any other 
action or proceeding upon the same matter between the same parties, subject, 
however, to all such exceptions ag may be taken thereto under the provisions 
of this chapter. A deposition shall be deemed the evidence of the party 


reading it. [R.C. 1905, § 7283; C. Civ. P. 1877, § 479; R. C. 1899, § 5682. ] 


Either party mney read a deposition in evidence. First Nat. Bank v. Elevator Co., 11 
N. D. 280, 91 N. W. 436. 


Party in introducing in evidence deposition taken by his smote? d must read whole 
if required. First Nat. Bank v. Minneapolis & N. Elevator Co., 11 N. D. 280, 91 N. W. 
436; Gussner v. Hawk, 13 N. D. 453, 101 N. W. 898. 


Deposition taken upon due notice may be used in subsequent action, although not 
filed. Edwards vy. Chicago, M. & St. P. R. Co., 21 8. D. 504, 110 N. W. 832. 

As to similar provision in Cal. Code Civ. Proc., § 2034, see Briggs v. Briggs, 80 Cal. 
253, 22 Pac. 334; Johnston vy. McDuffee, 83 Cal. 30, 23 Pac. 214; Bank of Orland v. 
Finnell, 133 Cal. 475, 65 Pac, 976; Turner v. McIlhaney, 8 Cal. 575. 


§ 7902. How authenticated. Depositions taken pursuant to this chapter by 
any judicial or other officer herein authorized to take depositions, having a 
seal of office, whether resident in this state or elsewhere, shall be admitted in 
evidence upon the certificate and signature of such officer, under the seal 
of the court of which he is an officer, or his official seal and no other or further 
act or authentication shall be required. If the officer taking the same has 
no official seal the deposition, if not taken in thig state, shall be certified 
and signed by such officer and shall be further authenticated. either by parol 
proof adduced in court or by the official certificate and seal of any secretary 
or other officer of the state, keeping the great seal thereof, or of a clerk or 
prothonotary of any court having a seal, attesting that such judicial or other 
officer was at the time of taking the same within the meaning of this chapter 
authorized to take the same. But if the deposition is taken within or without 


tie eee tary t0 sign certificate to deposition in official capacity is not sub- 
stantial defect where it is sign Rinkade v. Howard, 
18 8. D. 60, 99 N. W. 91, 
In absence of proof it will be presumed the officer taking deposition, or witness tes- 
tifying by deposition, reduced same to writing and that statute was complied with. 
F. A. Patrick & Co. v. Nurnberg, 21 N. D. 377, 131 N. W. 254. 
§ 79038. Certificate to deposition. The officer taking the deposition shall 
annex thereto a certificate showing the following facts: 
1. That the witness was first sworn to testify the truth, the whole truth 
and nothing but the truth. 
2. That the deposition was reduce 
him. 
3. That the deposition was written and subscribed in the presence of the 
officer certifying thereto. 


d to writing by some proper person, naming 
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4. That the deposition was taken at the time and place specified in the 
notice. [R. C. 1905, § 7285; C. Civ. P. 1877, § 481; BR. C. 1899, § 5684.] 


Does not require certificate to state officer is not a relative. Moore v. Booker, 4 
N. D. 543, 62 N. W. 607. 


§ 7904. What shown before reading. When a deposition is offered to be 
read in evidence it must appear to the satisfaction of the court that for some 
cause specified in section 7889 of this code the attendance of the witness cannot 
be procured. [R. C. 1905, § 7286; C. Civ. P. 1877, § 482; R. C. 1899, § 5685.] 

§ 7905. When filed. Every deposition intended to be read in evidence on 
the trial must be filed at least one day before the trial. [R. C. 1905, § 7287; 
C. Civ. P. 1877, § 483; R. C. 1899, § 5686.] 


ARTICLE 8.— EXCEPTIONS TO DEPOSITIONS. 


§ 7906. How and when exceptions taken. Exceptions to a deposition on 
the ground of incompetency or irrelevancy may be made at the time the same 
is offered in evidence; other exceptions to a deposition must be made in writ- 
ing, specifying the grounds of objections and filed in the cause before the 
commencement of the trial. [R. C. 1905, § 7288; C. Civ. P. 1877, §§ 484, 485; 
R. C. 1895, § 5687.] 

Exceptions should be filed before commencement of trial. Anderson v. Bank, 6 N. D. 
497, 72 N. W. 916; Ueland v. Dealy, 11 N. D. 529, 89 N. W. 325. 

_Exceptions not specifying wherein and in what particular deposition not taken in 
time insufficient. Ueland v. Dealy, 11 N. D. 529, 89 N. W. 325 


On right to object to incompetent testimony in deposition at trial. Raymond v. 
Edelbroc , 15 N. D. 231, 107 x W. 194. 

Objection to competency of witness or of evidence under section 486, subd. 2, pro- 
hibiting testimony as to transactions with decedents, may be made orally for first time 
at trial. Chapman v. Greene, 27 S. D. 178, 130 N. W. 30. 

_ Waiver by cross-examination of objection to competency of witness whose testimony 
Is taken by deposition. 33 L.R.A.(N.S.) 107. 


907. When questions on, heard. The court shall on motion of either 
party hear and decide the questions arising on exceptions to depositions before 


the commencement of the trial. [R. C. 1905, § 7289; C. Civ. P. 1877, § 486; 
R. C. 1899, § 5688.] 


Facilitates hearing before trial of exceptions to depositions. Ueland v. Dealy, 11 N. D. 
529, 89 N. W. 325. 


_§ 7808. How errors waived. Errors of the court in its decisions upon ex¢ep- 
tions to depositions are waived unless excepted to. [R. C. 1905, § 7290; C. Civ. 
P. 1877, § 487; R. C. 1899, § 5689.] 


ARTIOLE 9.— Business REcoRDS aS EVIDENCE. 


§ 7909. Business record received as evidence. Any entries in a book or other 
permanent form, in the usual course of business, contemporaneous with the 
transactions to which they relate and as a part of or connected with such trans- 
actions, made by persons authorized to make the same, may be received in 
evidence when shown to have been so made upon the testimony either of the 
leas who made the same, or if he be beyond the reach of a subpoena of the 
trial court or insane, of any person having custody of the entries and testify- 
ing that the same were made by a person or persons authorized to make them 
whose handwriting they are, and that they are true and correct to the best 
oe his knowledge and belief. In case such entries are; in the usual course 
of business, also made in other books and papers as a part of the system of 

“eping 8 record of such transactions, it shall not be necessary to produce as 
witnesses all of the persons subject to subpoena who were engaged in the 

ng of such entries; but before such entries are admitted the court shall 


: Satisfied that they are genuine and in other respects within the provisions 
of this section. [1907, ch. 118.] 

: Nvoiceg of goods sold and mailed to defendant by plaintiff's broker are admissible to 
N. Wea of goods delivered. Minot Flour Mill Co. v. Swords, 23 N. D. 571, 137 
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ARTICLE 10.— Or Pustic Documents, Recorps, Ero. 


§ 7810. Statutes, codes, decisions, when admissible as evidence. ats erie 
porting to be printed or published under the authority of any other a i . other 
tory or foreign country and purporting to contain the statutes, codes 0 ke 
written law of such state, territory or country, or proved to be acne of 
admitted in the tribunals of such state, territory or country as evi eens 
the written law thereof, are admissible in this state as evidence of such law. 
The unwritten or common Jaw of any other state, territory or nan ai 
be proved as facts by parol evidence; and the books os tepore 2 Pip ch 
adjudged in their courts may also be admitted as presumptive evidence of su 
law. [R. C. 1905, § 7291; C. Civ. P. 1877, § 488; R. C. 1895, § 5690.] NW. 18 

Py i Fabra i pa nantiestion of copy. Hannah v. Chase, 4 N. D. 351, 61 N. W. 15, 
§ . St. Rep. 656. 
Public dia bei maps, charts and official bap McCall v. U. 8., 1 D. 307, 46 


N. W. 608; U. 8. v. Beebe, 2 D. 292, 11 N. W. 505; U. 8. v. Adama, 2 D. 308, 9 N. W. 
718, 


ust 
Foreign law as basis for testimony as to registration of births, deaths, etc., m 
be Rahat as fact, and oral testimony, as to contents of statute is inadmissible. 
Re Peterson, 22 N. D. 480, 134 N. W. 751. tion 
Pampiilets issued by department of agriculture relating to drainage investiga 
b federal officers acre adunissible in evidence as public documenta. Re Yankton-Clay 
County Drainage Ditch, 30 S. D. 79, 137 N. Ww. 608. eee ee 
§ 7811. Copies of judicial records. Copies of the records and judici Pa 
ceedings of any court of the United States or of any state or alot % 
United States shall be admissible as evidence in this state, when attested | Xf 
the clerk with the seal of the court annexed, if there is a seal, soeerer i 
a certificate of the judge, chief justice or presiding magistrate that the oy e8- 
tation is in due form, and the said records and judicial proceedings so aut wees 
ticated shall have such faith and credit given to them in every court wi : 
this state as they have by law or usage in the courts of the United races 
of the state or territory from which they are taken. ([R. C. 1905, § ) 
C. Civ. P. 1877, § 489; R. C. 1895 5691.] 
Ina Shes ta records of courts ‘ limited jurisdiction. Strecker v. Railson, 16 N. D. 
68, 8 L.R.A.(N.S.) 1099, 111 N. W. 612. aeek 
Proof of probate proceedings in sister state must be made by exemplified copies thereof. 
Mears v. Smith, 19 S. D. 79, 102 N. W. 295. t 
Omission of words “that the attestation is in due form” was supplied by statemen 


that certificate of clerk was entitled to full faith and credit, Davis v. Da s, 24 8. D. 
474, 124 N. W. 715. in 
Decree of court of another state must be exemplified copy, in order to be admitted 

evidence here. Goss v. Herman, 20 N, D. 295, 127 N. W. 78. 
Admissibility of copies of records of other states. 5 L.R.A.(N.S.) 938. 1 
As to similar provision in Cal. Code Civ. Proc., § 1905, see Bean v. Loryea, 81 Cal. 151, 
22 Pac. 513; Parke vy, Williams, 7 Cal. 247. 


§ 7912. Same of foreign countries. A Judicial record of a foreign country 
may be proved by the attestation of the clerk with the seal of the court 
annexed, if there is a clerk and seal, or of the legal keeper of the record with 
the seal of his office annexed, if there is a seal, together with the certificate of 
the chief judge or presiding magistrate that the person making the attestation 
is the clerk of the court, or the legal keeper of the record, and in either case, 
that the signature of such person is genuine and that the attestation is in due 
form. The signature of the chief judge or presiding magistrate must be 
authenticated by the certificate of the minister, embassador or a consul, vice- 
consul or consular agent of the United States in such foreign country. [R. C. 
1905, § 7293; R. C. 1895, § 5692. ] 

§ 7913. How proof of publication made. Proof of the publication of a docu- 
ment or notice required by law or by an order of the court or judge to be 
published in a newspaper may be made by the affidavit of the publisher or 
printer of the newspaper, or his foreman, clerk or bookkeeper, annexed to a 
copy of the document or notice, specifying the paper in which and the times 


when the publication was made. [R. C. 1905, § 7294; C. Civ. P. 1877, § 490; 
R. C. 1895, § 5693, ] 
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§ 7914. Transcript of justice’s record. A transcript of the docket record 
of a justice of the peace in an action or proceeding, when certified by alae 
justice or his successor in office, shall be evidence to prove the facts containe 
in such transcript in any action or other proceeding in the county or A ee 
wherein such record was made. ([R. C. 1905, § 7295; C. Civ. P. 1877, § 491; 
R. C. 1895, § 5694. } 

Jury not permitted to take transcript of justice’s docket to jury room. Territory v. 
Jones, 6 D. 85, 50 N. W. 528. Pree 

As to similar provision in Cal. Code Civ. Proc., § 912, see Beardsley v. Frame, al. 
134, 24 Pac. 721; Fisk v. Mitchell, 124 Cal. 359, 57 Pac. 149. 


§ 7915. How used in another county. Such transcript may be read in evi- 
dence in another county or subdivision, when there shall be attached thereto 
a certificate of the clerk of the district court of the county or subdivision in 
which such record was made under the seal of the court, to the effect that the 
person subscribing such transcript was at the date thereof a justice of the 
peace of the county; and also if the judgment was rendered by another, that 


such other was at the time of the making of the same a justice of the peace 


of the county. [R. C. 1905, § 7296; C. Civ. P. 1877, § 492; R. C. 1895, § 5695.] 

§ 7916. Acknowledged instruments, when record evidence. Every instru- 
ment conveying or affecting real property acknowledged, or proved and vel. 
tified as provided in the civil code may together with the certificate of acknowl- 
edgment or proof be read in evidence in an action or proceeding shen 
further proof; the record of such instrument, or a duly authenticated copy o 
the record, may also be read in evidence with the like effect as the original 
on proof by affidavit or otherwise that the original is not in the possession 
or under the control of the party producing such record or copy. [R. C. 1905, 
§ 7297; C. Civ. P. 1877, §§ 493, 494; R. C. 1895, § 5696.] 

Instrument duly acknowledged admissible in evidence. N. W. Loan Co. v. Jonasen, 11 

8. D. 566, 79 N. W. 840; Grandin v. Emmons, 10 N. D. 223, 86 N. W. 723. 

Record of instrument admissible ; when. Connor v. Corson, 13 8. D. 550, 83 N. W. 588; 

illiams v. Wait, 2 8. D. 210, 49 N. W. 209, 39 Am. St. Rep. 768; State v. Serenson, 

7S. D. 277, 64 N. W. 130; American Mort. Co. v. Stock Co., 10 N. D. 290, 86 N. W. 965; 

Erskine v. Steele Co., 4 N. D. 339, 60 N. W. 1050, 28 L.R.A. 645. 

Proof of chattel mortgage. Lander v. Propper, 6 D. 64, 50 N. W. 400. 

Execution of note, subscribed by witnesses, may be proven in same manner as where 

no witnesses aubscribe. Mississippi Lumber & Coal Co. v. Kelly, 19 S. D. 577, 104 N. W. 

265,9 4. & E. Ann. Cas. 449, 584, : . 

Certifled copy of acknowledged and duly recorded mortgage is admissible in evidence. 

Bruce v. Wanzer, 20 8, D. 277, 105 N. W. 282. ; 

Record of deeds in chain of title admissible on purchaser’s testimony that none of the 

instruments were received or heard of. Reeder v. Wilber, 18 S. D. 426, 100 N. W. 1099. 

Any evidence that is sufficient to overcome any other ordinarily controverted issuable 

fact is enough to overcome recorded copy of certihoate of acknowledgment of deed. Vesey 

v. Solberg, 37 S, D, 618, 132 N. W. 254. 

Admissibility of record, or copy of record, of deed, to prove deed under which party 

offering it claims. 19 L.R.A.(N.S.) 438. 

Admissibility of ancient deeds. 9 Am. St. Rep. 302. : : 

7917. Entries by public officers, Entries in public or other official books 
or records, made in the performance of his duty by a public officer of this 
state, or by another person in the performance of a duty specially enjoined 

y law are Prima facie evidence of the facts stated therein. [R. C. 1905, 
§ 7298; C. Civ. P. 1877, § 495; R. C. 1899, § 5697. ] 

Admissibility of officer’s return. 129 Am. St. Rep. 848. 

918. Same. An entry made by an officer, or board of officers, or under 
the direction and in the presence of either in the course of official duty is 
prima facie evidence of the facts stated in such entry. [R. C. 1905, § 7299; 

- Civ, P. 1877, § 496; R. C. 1899, § 5698. ] 
wy pPlicable only to domestic records. Miller v. Northern P. R. Co., 18 N. D. 19, 118 


Entries in postmaster’s book of advices received and money orders drawn competent 
tee of facts stated. State v. Hall, 16 8. D. 6, 65 L.R.A. 151, 91 N. W. 325. 


ae ne How official documents proved. Official documents may be proved 
owa: 
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1, The acts of the executive of this state, by a copy of the records of the 
state department thereof, and of the United States, by a copy of the records 
of the state department thereof, certified by the heads of those departments 
respectively. They may also be proved by publications thereof printed by 
order of the legislative assembly or congress, or either house thereof. 

2. The proceedings of the legislative assembly of this state or of congress, 
by the journals of those bodies respectively, or either house thereof, or by 
copies printed by their order or certified by the clerk. ; 

3. The acts of the executive or the proceedings of the legislature of a sister 
state, in the same manner. ; 

4. The acts of the executive or the proceedings of the legislature of a 
foreign country, by publications purporting to be made by their authority 
and to contain a record of such acts, or commonly received in that country as 
such, or by a copy of the official record of such act certified under the seal 
of the country or sovereign, or by a recognition thereof in some public act of 
the executive of the United States. 

5. Acts of a municipal corporation of this state, or of a board or depart- 
ment thereof, by a copy of the official record of such acts, certified by the 
legal keeper thereof, or by a printed book purporting to be published by the 
authority of such corporation and to contain a record of such acts. 

6. Documents of any other class in this state by the original or by a copy, 
certified by the legal keeper thereof. at 

7. Documents of any other class in a sister state, by the original or by a 
copy, certified by the legal keeper thereof together with the certificate of the 
secretary of state, judge of the supreme, superior or county court, or mayor of 
a city of such state that the copy is duly certified by the officer, who at the 
date of the certificate had the legal custody of the original. 

8. Documents in the departments of the United States government, by 
cea of the legal custodian thereof. [R. C. 1905, § 7300; R. C. 1895, 

99. 


As to manner of proof of official records or documents. Sykes v. Beck, 12 N. D. 242, 
12 N. W. 844. 


Records of births, deaths, etc., of foreign country are not provable by certified copies 
without other foundation for their admission. Re Peterson, 22 N. D. 480, 134 N. W. 751. 


§ 7920. Requisites of certificate to copy. Whenever a copy of a writing 
is certified for the purpose of evidence, the certificate must state in substance 
that the copy is a correct copy of the original, or of a specified part thereof, 
as the case may be. The certificate must be under the official seal of the 
certifying officer, if there is any, or if he is a clerk of a court having a seal, 
under the seal of such court. [R. C. 1905, § 7801; C. Civ. P. 1877, § 497; RB. C. 
1899, § 5700.) 


Copies, when to be under seal. Woods v. Sheldon, 9 S. D. 392, 69 N. W. 602. 


Certificate from public officer, evidence only when made so by law. Billingsley v. 
Hiles, 6 S. D. 445, 61 N. W. 687. 


Certifying officer is not authorized to certify that certain fact does or does not appear 
of record. Sykes v. Beck, 12 N. D. 242, 96 N. W. 844. 

§ 7821. When person deemed dead. If any person upon whose life any 
estate in real property depends remains without the United States, or absents 
himself ia the state or elsewhere for seven years together, such person must 
be accounted naturally dead in any action or proceeding concerning such 
property in which his death shall come in question, unless it is affirmatively 
proved that he was alive during that time. [R. C. 1905, § 7302; C. Civ. P. 
1877, § 498; R. C. 1895, § 9701.] 

Presumption of death after seven years. Burnett v. Costello, 15 8, D. 89, 87 N. W. 575. 
Presumption of death of person arises only upon unexplained absence from last known 


home for seven years. Wright v. Jones, 23 N. D. 191, 185 N. W. 1120. 
Presumption of death. 104 Am. St. Rep. 198. 


Presumption as to death of former spouse. 14 L.R.A. 542; 16 L.R.A.(N.S.) 105. 


Necessity of inquiry to raise presumption of death from seven years’ absence. 2 
LRA(NS) 809; 28 L.R.A.(N.S.) 178. : 
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Presumption as to time of death of one presumed to be dead after seven years’ absence, 
unheard of. 26 L.R.A.(N.S.) 294. 

Aa record title as remedied by presumption of death or of death without issue. 
38 L.R.A.(N.S.) 24. 

§ 7922. Probable duration of life. In all cases in which the probable dura- 
tion of the natural life of any person from and after a particular age is 
material the statistical tables known as the Carlisle tables of mortality are 
competent evidence of such probable duration or expectation of life. [R. C. 
1905, § 7303; 1895, ch. 82, § 1; BR. C. 1899, § 5702.) 

Courts may take judicial notice of mortality tables and may instruct jury accordingly. 
Ruehl v. Lidgerwood Rural Teleph. Co., 23 N. D. 6, — L.R.A.(N 5.) —, 135 N. W. 793. 

Mortality tables as evidence. 40 L.R.A. 553. 

Method of authenticating mortality tables. 17 L.R.A.(N.S.) 1138. 

Conclusiveness and effect of tables of expectancy of life. 40 L.R.A. 560. ; 

§ 7923. Confidential relations inviolate. A person cannot be examined as 
a witness in the following cases: ; 

1. An attorney cannot, without the consent of his client, be examined as 
to any communication made by the client to him, or his advice given thereon 
in the course of professional employment. 

2. A clergyman or priest cannot, without the consent of the person making 


the confession, be examined as to any confession made to him in his pro- 
anes character in the course of discipline enjoined by the church to which 
e belongs. 

3. A physician or surgeon cannot, without the consent of his patient, be 
examined as to any information acquired in attending the patient which was 
necessary to enable him to prescribe or act for the patient. 

_ 4. A publie officer cannot be examined as to communications made to him 
in official confidence, when the public interests would suffer by the disclosure. 


[R. C. 1905, § 7304; C. Civ. P. 1877, § 499; R. C. 1895, § 5703.] 

tr. Attorney cannot testify without consent of client. Austin & Co. v. Heiser, 6 S. D. 
429, 61 N. W. 445; Q’Neill v, Murray, 6 D. 107, 50 N. W. 619. 

Plaintiff's attorney in action by assignee of claims cannot be required to testify as to 
advice given clients and assignors. Dewey v. Komar, 21 S. D. 117, 110 N. W. 90. 

Privileged communications to attorneys. 36 Am. Rep. 631; 66 Am. St. Rep. 213. 

Admissibility in evidence of communications to attorney. 67 L.R.A, 923. 

P rivileged communications to attorney during preparation of will. 17 L.R.A. 188. 

Privilege of communication to attorney as affected by the fact that no fee is paid. 
34 L.R.A.(N.S.) 577, 

Communications between attorney and client affecting their respective rights or inter- 
ests, 8 privileged communications. 7 L.R.A.(N.S.) 426. 

Requiring attorney to produce papers or documents belonging to client as violation of 
privilege, 48 L.R.A.(N.S.) 334, 

8. Physician cannot testify as to sanity of testator, where his opinion is formed solely 
from information gained while treating testator professionally. Auld v. Cathro, 20 N. D. 
461, 32 L.R.A.(N.S8.) 71, 128 N. W. 1025, Ann. Cas. 1913A, 90. 

Privilege of statement by physician to patient. 27 L.R.A.(N.S.) 326; 17 Am. St. 


mee 565. 
ompetency of attendi hysician to testify as to capacity of testator in will con- 
test, 32 LRA(NS.) 72.07) 24 ies 
Admissibility a8 res geste of statements or declarations made by injured person to 
ie “A (N ay eee latter was examining him in order to qualify as a witness. 2t 
Admissibility of statements or letters by physicians as to physical condition of insured. 
8 LRA(NS.) 343. eae By 
0es privilege as to communications to, or information acquired by, physicians extend 
to Physician not employed by patient. 16 L.R.A.(N.S.) 886. , 
re hospital records within the privilege extended to communications between physician 
aad patient. 14 L.R.A.(N.S.) 568. 
Privilege as to information acquired by autopsy. 38 L.R.A.(N.S.) 1186. . 
peonieht of plaintitt in action for malpractice to avail himself of privilege as against 
sd of defendant or other physicians. 20 L.R.A.(N.S.) 1003. - 
LR ‘A(NS). irre provisions as to confidential disclosures to physicians. 1 
Waiver of privil against attending physician to testator’ ity in 
testifying as r’s capacity 
vy, contest, 32 L.R.A.(N.S.) 73, a 
ue - Privilege as to communication between physician and patient. 48 L.R.A. 


(N.S.} 
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Communications made in confidence as privileged communications. 35 L.R.A.(N.S.) 
§83 


Admissibility in evidence of communications made to persons serving in a judicial 
capacity. 67 L.R.A. 923. Sta : 
Reports to corporations by agents as privileged communications. 6 L.R.A.(N.S.) 325. 
§ 7924. How waived. If a person offers himself as a witness, that is to 
be deemed a consent to the examination, also, of an attorney, clergyman, 
priest, physician or surgeon on the same subject within the meaning of the 
first three subdivisions of the preceding section. [R. C. 1905, § 7305; C. Civ. P. 
1877, § 500; R. C. 1899, § 5704.] 
Is privileged character of written or oral communication lost when a third person has 
power of disclosure. 33 L.R.A.(N.S.) 477. ; . 
Waiver on first trial of privilege as to confidential communications as affecting its 
exercise on a second trial. 6 L.R.A.(N.S.) 1082. ; 
Waiver of privilege as to communication between husband and wife by calling one 
spouse as & witness for the other. 40 L.R.A.(N.S.) 43. 


Waiver of privilege as to communications between physician and patient. 48 
L.R.A.(N.S.) 395. 


——f attending physician testifying as to testator’s capacity in will contest. 32 
L.R.A.(N.S.) 73. 


Effect of waiver of privilege by failure to object to testimony of physician upon the 
right to object to the introduction of such testimony on a subsequent trial of a prosecu- 
tion against him for perjury. 18 L.R.A.(N.S.) 898. . 

Who, aside from the patient, may waive privilege as to communication between 
physician and patient. 48 L.R.A.(N.S.) 418. 


§ 7925. When judge or juror witness. The judge himself or any juror may 
be called as a witness by either party; but in such case it is in the discretion 
of the court or judge to order the trial to be postponed and to take place 


before another judge or jury. [R. C. 1905, § 7306; C. Civ. P. 1877, § 501; 
R. C. 1899, § 5705.] 


Competency of judge as witness in a cause on trial before him. 31 L.R.A. 465. 


rears of justice of the peace as witness in a cause on trial before him. 31 
R.A. 466, 


Competency of prosecuting attorney as witness. 55 L.R.A. 231. 

§ 7926. Interpreters. Oath. When the witness does not understand and 
speak the English language, an interpreter must be sworn to interpret for him. 
Any person, a resident of the proper county, may be subpoenaed by any court 
or Judge to appear before such court or Judge to act as an interpreter in any 
action or proceeding. The subpoena must be served and returned in like 
manner as a subpoena for a witness. Any person so subpoenaed who fails to 
attend at the time and place named in the subpoena is guilty of contempt. 
The oath of the interpreter shall be as follows: 

‘You do solemnly swear that you will justly, truly and impartially in- 
terpret to .............. the oath about to be administered to him; and the 
questions which may be asked him, and the answers that he shall give to such 
questions, relative to the cause now under consideration before this court 
(or officer). So help you God.’’ 

If the interpreter has conscientious scruples as to taking an oath he may 
affirm in form as heretofore provided in case of witnesses. [R. C. 1905, § 7307; 
C. Civ. P. 1877, § 502; R. C. 1899, § 5706. ] 


Admissibility of evidence given through an interpreter. 17 L.R.A. 813. 


ARTICLE 11.— PRocEEpIn@s To PERPETUATE TESTIMONY. 


§ 7927. Requisites of petition. The testimony of a witness may be taken 
and perpetuated in the following manner: The applicant must produce 
to the judge of the district court a petition verified by the oath of the ap- 
plicant, stating: 

1. That the applicant expects to be a party to an action in a court in this 
state and the names of the persons whom he expects will be adverse parties; or, 

2. That the proof of some fact is necessary to perfect the title to the 
property in which he is interested, or to establish marriage, descent, heirship 
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or any other matter which it may thereafter become material to establish, 
though no action may at the time be anticipated, or, if anticipated, the names 
of the parties to such action are unknown to the applicant; and, 

3. The name of the witness to be examined, his place of residence and a 
general outline of the facts expected to be proved. The judge to whom such 
petition is presented shall make an order allowing the examination and 
designating the officer before whom the same shall be taken and prescribing 
the notice to be given, which notice, if the parties expectant are known and 
reside in this state, must be personally served; if the parties reside out of 
the state or are unknown, such notice shal] be served in such manner as the 
judge shall by order direct. The judge must also designate in his order the 
clerk of the district court to whom the deposition shall be returned when 
taken. [R, C. 1905, § 7808; C. Civ. P. 1877, § 503; R. C. 1895, § 5707. } 

Jurisdiction of courts of equity to entertain bill to perpetuate testimony. 25 
L.R.A.(N.S.) 673. 

§ 7928. Officer's authority to act. The officer designated by the judge 
to take the deposition is authorized, if a resident of this state, on receiving 
a copy of the order of the judge, and of the notice prescribed in the last 
section with proof of its service or, if a resident without the state, on receiving 
the commission mentioned in the next section with proof of service, to take 
the deposition of the witnesses named in the order of the judge or in the 
commission and the taking of the same may be continued from time to time. 
[R. C. 1905, § 7309 ; R. C. 1895, § 5708. ] 

§ 7929. How examination made and authenticated. The examination must 
be by question and answer, and if the testimony is to be taken in any other 
state, it must be taken upon a commission to be issued by the judge allowing 
the examination under the seal of the court of which he is judge and upon 
interrogatories to be settled in the same manner as in case of depositions 
taken under commission in pending action, unless the parties expectant other- 
Wise agree. If such parties are unknown, notice of the settlement of the 
interrogatories shall be published in some newspaper for such time as the 
judge may designate. The deposition, when completed, must be earefully 
read to and subscribed by the witness and shall then be authenticated and 
returned in the manner provided in article 7 of this chapter. The order allow- 
ing the examination and the petition on which the same was granted with 
Proof of service of the order and notice shall be filed with the clerk to whom 
Tee is directed to be returned. ([RB. C. 1905, § 7310; RB. C. 1895, 

§ 7830. Papers filed evidence of what. The petition, order and papers filed 
48 provided in the last Section or a certified copy thereof are prima facie 
evidence of the facts stated therein to show compliance with the provisions of 

18 article. [R. C. 1905, § 7811; R. C. 1895, § 5710.] 

§ 7931. When depositions may be used. If a trial is had between the ap- 
Plicant and the person named in the petition as parties expectant, or their 
Successors in interest, or between any parties, wherein it may be material to 
establish the facts which such depositions prove or tend to prove, upon proof 
of the death or insanity of the witnesses, or that they cannot be found, or 
are unable by reason of age or other infirmity to give their testimony, the 


epositions, or certified copies thereof, may be used by either party, subject’ 


to all legal objections, which shall be taken in the manner prescribed in section 
; 6; but if the parties attend at the examination, no objection to the form 

© &n interrogatory can be made at the trial. unless the same was stated at the 

fxamination. [R. C. 1905, § 7312; C. Civ. P. 1877, § 507; 1895, § 5711.] 

n° 7932, Same effect as oral testimony. The deposition so taken and read 

ie evidence hag the same effect as the oral testimony of the witness and no 
wer and every objection to the witness or to the relevancy of any question 
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put to him or answer given by him may be made in the same manner as if he 
was examined orally at the trial. [R. C. 1905, § 73813; R. C. 1895, § 5712.} 
§ 7933. Costs paid by whom. The applicant shall pay the costs of all such 


proceedings. [R. C. 1905, § 7314; C. Civ. P. 1877, § 508; R. C. 1899, § 5713.] 
Costs on obtaining bill to perpetuate testimony. 25 L.R.A.(N.S.) 681. 


ARTICLE 12.— Law OF PRESUMPTIVE EVIDENCE. 


§ 7934. Duty of jury. A presumption, unless declared by law to be con- 
elusive, may be controverted by other evidence, direct or indirect, but unless 
so controverted, the jury are bound to find according to the presumption. 
[R. C. 1905, § 7315; 1897, ch. 110, § 1; R. C. 1899, § 5713a.] 

aC to presumption that auditor performed his duty. Fisher v. Betts, 12 N. D. 197, 
. W. 132. 
a to similar provision in Cal. Code Civ. Proc., § 1916, see People v. O’Brien, 130 
Cal. 1, 62 Pac. 297; People v. Wong Sang Lung, 3 Cal. App. 221, 84 Pac. 843. 

§ 7935. Presumptions deemed conclusive. The following presumptions and 
no others are deemed conclusive: a 

1. A malicious and guilty intent from the deliberate commission of an un- 
lawful act, for the purpose of injuring another. 

2. The truth of the facts from a recital in a written instrument between 
the parties thereto, or their successors in interest by a subsequent title; 
but this rule does not apply to a recital of a consideration. ; ; 

3. When a party has, by his own declaration, act or commission, inten- 
tionally and deliberately led another to believe a particular thing true, and 
to act upon such belief, he cannot in any litigation arising out of such declara- 
tion, act or commission, be permitted to satisfy it. ; 

4. A tenant is not permitted to deny the title of his landlord at the time 
of the commencement of the relation. . 

5. The issue of a wife cohabiting with her husband, who is not impotent, 
is indisputably presumed to be legitimate. . 

6. The judgment or order of a court when declared by the codes of this 
state to be conclusive; but such judgment or order must be alleged in the 
pleadings, if there be an opportunity to do so; if there be no such opportunity 
the judgment or order may be used as evidence. . 

7. Any other presumption which by statute is expressly made conclusive. 
[R. C. 1905, § 7316; 1897, ch. 110, § 2; R. C. 1899, § 5713b] ; 

Where “A” purchases machinery with a warranty, giving his note therefor, which 
note is transferred before maturity to innocent purchaser, and machinery failing to 
comply with warranty, “A” may sue payee of note and recover amount of note, of 
return of note. Fahey v. Esterly, 3 N. D. 220, 55 N. W. 580. 

Estoppel in pais. Estoppel against pledgee chargeable with knowledge. Estoppel 
binds privies as a general rule. Peahody v. Lloyds Banker, 6 N. D. 27, 68 N. W. 92. 

Where both parties request directed verdict, estoppel to predicate error on with- 


woe of case from jury. Mortgage Security Co. v. Elevator Co., 6 N. D. 407, 71 


As to silence when there is a duty to speak, see Paulson Merc. Co. v. Seaver, 8 N. D. 
215, 77 N. W. 1001. 


Validity of statutes creating presumptions. 36 Am. St. Rep. 682. 


As to similar provision in Cal. Code Civ. Proc., § 1962, see Waldrip v. Black, 74 
Cal. 409, 16 Pac. 226, 


§ 7936. Denominational presumptions. All other presumptions are satis- 
factory, if uncontradicted. They are denominational disputable presumptions, 
.and may be contradicted by other evidence. The following are of that kind: 

. That a person is innocent of crime or wrong. 
- That an unlawful act was done with an unlawful intent. 
That a person intends the ordinary consequences of his voluntary act. 
That a person takes ordinary care of his own concern. 
That evidence willfully suppressed would be adverse if produced. 
. That higher evidence would be adverse from inferior, being produced. 
That money paid by one to another was due the latter. 
. That a thing delivered by one to another was due the latter. 
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9. That an obligation delivered up to the debtor has been paid. 
10. That former rents or installments have been paid when a receipt for 
the latter is produced. 
11. That things which a person possesses are owned by him. 
12. That a person is the owner of property from exercising acts of owner- 
ship over it, or from common reputation of his ownership. 
13. That a person in possession of an order on himself for the payment 
of money, or the delivery of a thing, has paid the money or delivered the thing 
accordingly. 
14. That a person acting in a public office was regularly appointed to it. 
15. That official duty has been regularly performed. 
16. That a court or Judge, acting as such, whether in this state or any other 
state or county, was acting in the lawful exercise of his lawful jurisdiction. 
17. That a judicial record, when not conclusive, does still correctly deter- 
mine or set forth the rights of the parties. 
18. That all matters within an issue were laid before the jury and passed 
upon by them; and, in like manner, that all matters within a submission to 
arbitration were laid before the arbitrator and passed upon by him. 
19. That private transactions have been fair and regular. 
20. That the ordinary course of business has been followed. 
21. That a promissory note or bill of exchange was given or indorsed for 
& sufficient consideration. 
22, That an indorsement of a negotiable promissory note or bill of ex- 
change was made at the time and place of making the note or bill. 
23. That a writing is truly dated. 
24. That a letter duly directed and mailed wag received in the regular 
course of the mail. 
25. Identity of person from identity of name. 
26. That a person not heard from in seven years is dead. 
_ 27, That acquiescence followed from a belief that the thing acquiesced 
in was conformable to the right or fact. 

8. That things have happened according to the ordinary course of nature 
and the ordinary habits of life. 

29. That persons acting as copartners have entered into a contract of 
copartnership. 

30. That a man and woman deporting themselves as husband and wife, 
have entered into a lawful contract of marriage. 

31. That a child born in lawful wedlock, there being no divorce from bed 
and board, is legitimate. 

32. That a thing once found to exist continues as long as is usual with 
things of that nature. 

33. That the law has been obeyed. 

- 4nat a document or writing more than thirty years old is genuine when 
the same has been since generally acted upon as genuine by persons having 
an interest in the question, and its custody has been satisfactorily explained. 

9. That a printed and published book and statutes purporting to be printed 
or published by public authority, was so printed or published. 

36. That & printed and published book purporting to contain reports of 
vases adjudged in the tribunals of the state or county where the book is 
Published, contains correct reports of such cases. 

7. That a trustee or other person whose duty it was to convey real prop- 
erty to a particular person, has actually conveyed to heirs, when such presump- 
ry ies necessary to perfect the title of such person or his successor in in- 


a8. The uninterrupted use by the public of land for a burial ground for five 
years, with the Consent of the owner, and without a reservation of his right, 
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is presumptive evidence of his intention to dedicate it to the public for that 
ose. 

39. That there was a good and sufficient consideration for a written con- 
tract. 

40. When two persons perish in the same calamity, such as a wreck, battle 
or conflagration, and it is not shown who died first, and there is no particu- 
lar circumstance from which it can be inferred, survivorship is presumed from 
the probabilities resulting from the strength, age, sex, according to the follow- 
ing rules: 

(a) If both of those who have perished were under the age of fifteen 
years, the older is presumed to have survived. 

(b) If both were above the age of sixty, the younger is presumed to have 
survived. 


(c) If one be under fifteen and the other above sixty, the former is pre- 
sumed to have survived. ; : 

(d) If both be over fifteen and under sixty, and sexes be different, the 
male is presumed to have survived; if the sexes be the same, then the older. 

(e) If one be under fifteen or over sixty, and the other between those 
ages, the latter is presumed to have survived. ; 

41. That the foreign law will be presumed to be the common law in the 
absence of rebutting evidence. : bestest 

42. A domicile once acquired is presumed to continue until it is shown to 
have been changed. [R. C. 1905, § 7317; 1897. ch. 110, § 3; R. C. 1899, § 5713c.] 

Does not supply place of material averments of fact omitted from complaint. 
Swenson v. Greenland, 4 N. D. 532, 62 N. W. 603. : 
Chattel mortgage presumed to have been delivered on day of its date. Schweinber 
v. Great Western Elevator Co., 9 N. D. 113, 81 N. W. 38. 
See Pine Tree Lumber Co. v. City of Fargo, 12 N. D. 360, 96 N. W. 357. 
—— to presumption that deed bears true date. Leonard v. Fleming, 13 N. D. 629, 102 
. W. 308. 
Evidenti force of poescasion of certificate of redemption by supposed debtor. 
Franklin v. Wohler, 15 N. D. 613, 109 N. W. 56. 

As to presumption that city peonmed ita duty to collect special assessment. Pine 
Tree Lumber Co. v. Fargo, 12 N. D. 360, 96 N. W. 357. 

Indorsement stamped on back of summons and complaint showing time of filing is 
sufficient evidence that they were delivered to him at time stated in indorsement. 
Tanne v. Minneapolis, St. P. & S. Ste. M. R. Co., 22 N. D. 615, 47 L.R.A.(N.S.) 965, 

5 N. W. 189. 


On burden of proof to show payment. Shafer v. Olaon, 24 N. D. 542, 43 L.R.A.(N.S.) 
762, 139 N. W. 983. 

Presumption of payment from lapse of time. 18 Am. St. Rep. 879. 

Presumption with respect to alteration in writings. 86 Am. St. Rep. 129. 

Presumption as to regularity of legislative action in passing bill. 67 L.R.A. 966, 

Presumption as to regular enactment of bills. 40 LRA. 8.) 36. 

Presumption of citizenship from residence. 8 L.R.A.(N.S.) 1245. 

oe ion and burden of proof as to citizenship of locator of mining claim. 7 
L.R.A.(N.S.) 815. ; 

Presumption and burden of proof as to effect of intoxication. 47 L.R.A.(N.S.) 740. 

Presumption as to suicide. 35 L.R.A. 263. : 

Presumption of assent to statement of account retained without objection. 29 
L.R.A.(N.S.) 348. 

Presumption of agent’s authority to sell intoxicating liquor in violation of law. 41 
L.R.A. 660; 16 L.R.A.(N.S.) 786; 20 L.R.A.(N.S.) 321; 33 L.R.A.(NS.) 419. 


Sig ale agency of wife to purchase necessaries arising from cohabitation. 65 


Presumption that a contract within the powers of a corporation is within the 
authority of its president. 7 L.R.A.(N.S.) 376 


Presumption as to authority of attorney to bind client by consent decree. 46 
LRA(NS,) 753. z ‘3 z 
Making prima facie case of responsibility for negligence of driver of automobile by 
proof of defendant’s ownership of car or employment of driver. 46 L.R.A.(N.S.) 1091. 
Presumption of sanity. 36 L.R.A. 721. 
Presumption and burden of proof as to sanity in criminal cases. 44 L.R.A.(NS.) 119. 
Presumption and burden of proof as to sanity of witness. 46 L.R.A.(N.S.) 1030. 
Presumption from marriage ceremony as to dissolution of previous marriage by 
divorce. 14 L.R.A. 543; 16 L.R.A.(N.S.) 106; 34 L.R.A.(N.8.) 940. 
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Presumption as to possibility of issue as affecting property rights. 48 L.R.A.(N.S.) 
865. 


Presumption of fraud of one purchasing goods with knowledge that he cannot pay 
for them. 41 L.R.A.(N.S.) 21. ; . 
: Se. fact of immediate departure from state after procuring divorce. 44 

-R.A.(NS.) 689, 

May presumption of fraud following from retention of chattel by vendor be overcome. 
24 L.R.A.(NS.) 1127, ; 

Presumption and burden of proof as to care or negligence in respect to subject of 
bailment. 43 L.R.A.(N.S.) 1168. . 

Presumption of negligence from personal injury to guest at inn. 43 L.R.A.(N.S.) 
662. 


Unexplained starting of machinery as evidence of negligence. 44 L.R.A.(N.S.) 591. 

Res ipsa loquitur in action for injury on highway. 43 L.R.A.(N.S.) 591. 

1. It will be presumed that vendee of seed grain used such seed for purpose eed 
upon, as other use would be misdemeanor under section 9443 of penal code. Fried 
v. Olsen, 28 N. D. 381, 133 N. W. 1041. 

Presumption of innocence in habeas corpus proceeding. 22 L.R.A. 678. 

Sea civil arash 33 erp a rae 39 LR.A.(NS.) 58 

t as creat resumption o : : ° 
Promimption as nsf toad acter Satan in criminal] case. 46 L.R.A.(N.S.) 
42, 


Presumption and burden of proof as to chastity where it is ingredient of the offense 
or a condition of conviction. 43 L.R.A.(N.S.) 476, 
; Lt Presumption as to intent characterizing omission of internal revenue stamp. 48 
-R.A. 309. 
3. Presumption that party intended natural consequences of acts. 11 L.R.A. 810. 
Presumption of general intent from recording deed or delivering for record. 54 L.R.A, 
885. 


Inference of intent to sell intoxicating liquor from possession. 39 L.R.A.(N.8.) 534. 

4. Presumptions of care and negligence. 33 L.R.A.(N.S.) 1097. 

5. Presumption from failure to produce evidence. 14 L.R.A. 470. 

Presumption where a party fails to produce evidence after demand or notice by the 
party entitled to the production thereof. 34 L.R.A. 581. ; 

Presumption where a party adversely interested destroys or withholds evidence to 
which the adversary is entitled. 34 L.R.A. 585. _ 

6. Presumption where a party fails to introduce documentary (the “ best”) evidence 
which would roperly be a part of the case. 34 L.R.A. 582. 
a Presumption ar g from possession of note in action by purchaser. 17 L.B.A, 

6 


11. Possession as evidence of title. 60 Am. Dee. 101. : 
ine of deed by grantor at his death as negativing delivery to grantee. 44 
-(N.8.) 528. 
en Burden of proof in action to recover for failure to execute process. 3 L.R.A.(N.S.) 


17. Presumption as to jurisdiction where record shows defect. 1 L.R.A.(NS8.) 740. 

19. Necessity of proving fraud in civil action. 33 L.R.A.(N.S.) 837. 

25. Presumption as to identity of person from identity of name. 17 L.R.A. 824. 
Pea of name as evidence of identity of person in criminal cases. 4 L.R.A.(N.S.) 


a Presumption of death after seven years. Burnett v. Costello, 15 8. D. 89, 87 
N. W. 575, 
N rere of inquiry to raise presumption of death from seven years’ absence. 2 
L.R.A.(N.S.) 809; 28 L.R.A.(N.S.) 178. 
Presumption as to time of death of one presumed to be dead after seven years 
agi unheard of. 26 L.R.A.(N.S.) oe ; 
- resumption ag to marriage. 14 L.R.A. 540. 
_ Btesumption from marriage reetancay. 14 L.R.A. 540; 16 L.R.A.(NS.) 98; 34 
. -) 940. ; 
Presumption and burden of proof as to wife’s agency for husband in securing neces- 
caries, 47 L.R.A.(N.8.) 279. ‘ 
81. Proof necessary to eatablish bastardy of child born to married woman. 3 
LR.A.(N.S.) 255, 
- Presumption of continuance. 50 Am. Rep. 297. 
Presumption of continuance of agency. 1 L.R.A.(N.S.) 891. 
esumption of continuance of marriage. 16 L.R.A.(N.S.) 101, 105. 
qcesumption of continuance of habitual insanity. 35 L.R.A. 117. ‘ 
LRA Presumption as to survivorship among those who perish in common calamity. 
“KA. 550; 51 L.R.A. 863. _ 2 
41. Presumption as to common-law rule as to carrier’s right to limit its era 
ring in force in sister state. Hanson v. Great Northern R. Co., 18 N. D. 324, 12 
- Wz 78, 
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Presumption as to law of foreign country. 34 L.R.A.(NS.) 261; 38 ee ae 40. 
Presumption as to law of other state or country. 21 L.R.A. 471; 67 L.R.A. 33. 


ARTICLE 13.—SuBJEcTs oF WHicH Courts WILL TAKE JUDICIAL NOTICE. 


§ 7937. Power of court. No evidence of any fact of which the court will 
take judicial notice need be given by the party alieging its existence, but the 
judge upon being called upon to take judicial notice thereof may, if he 
is unacquainted with such fact, refer to any person, document or book of 
reference for his satisfaction in relation thereto, or may refuse to take judicial 
notice thereof unless and until the party calling on him to take such notice 
produces any such document or book of reference. 

Courts will take judicial notice of the following facts: 

1. Official acts of the judicial department of this state and of the United 
States. 

2. The seal of all the courts of this state and of the United States, and 
the signatures of the judges and clerks thereof. ea dca Ue 

3. That tribunals are established in the several states for the adjudication 
of controversies and the ascertainment of rights. 

4. Of the external boundary lines of its jurisdiction and that an act or 
a crime committed at any given place within such boundaries is within such 
jurisdiction. 


o. Of the acts of the legislature and decrees of courts fixing such juris- 
diction. 

6. That a court is a court of record and who are its officers. 

7. Of all persons who have been appointed deputies by the clerks of such 
court. 

8. Appellate courts will take judicial notice of inferior courts and who 
are their judges, and the rules thereof. 

9. Of its own authority. 


10. Of the time of holding the various courts of the state, of the history of 
the country at the time of holding court, and the seats of justice. 
11. Of the commencement and duration of the terms of the supreme court, 
and the district courts, and all the other courts of record. ; 
| 12. That the terms of court were held at the times and places prescribed 
y law. 
13. Of all prior proceedings in the case pending. 
14. That the case before the court had connection with one formerly de- 
cided by it. 
15. Of the fact that a former adjudication had been reversed. 
16. Of attorneys who have appeared in the case. 
17. Of the pendency of another action in the same court. 
18. That the facts left in issue, being facts of which the court will take 
judicial notice, are deemed part of the pleadings and not matters of evidence. 
19. Of its own records and judgments. 
20. Of the genuineness of its own records and the signatures of its officers. 
[R. C. 1905, § 7318; 1897, ch. 65, §§ 1,2; BR. C. 1899, § 57138d.] 
Court is not compelled to take judicial notice of judgment because docket thereof 
is introduced. Amundson v. Wilson, 11 N. D. 193, 91 N. W. 37. 
As to similar provision in Cal. Code Civ. Proc., § 1875, see Sharon v. Sharon, 79 Cal. 


633, 22 Pac. 26, 131; Sheehy v. Shinn, 103 Cal. 325, 37 Pac. 393; Diggins v. Harts- 


horne, 108 Cal. 154, 41 Pac. 283: Fx parte Davis, 115 Cal. 445, 47 Pac. 258; Davis v. 
Whidden, 117 Cal. 618, 49 Pac. 766. 


19. Judicial notice of the court’s own records in other actions. 11 L.R.A.(NS.) 
616; 29 L.R.A.(NS.) 905. 

Right to take judicial notice of 
as contempt. 24 L.R.A.(N.S.) 404, 


§ 7938. Time in its relation to judicial notice. The courts will take judicial 
notice: 


decree in proceeding to punish violation of same 


1894 


Witnesses, Evidence. CODE CIVIL PROCEDURE. | § 7938 


1, Of the facts stated in the almanac and the days of the week, as shown 
thereby. 

a Of the day of the week upon which any particular day of the month 
falls. 

3. Of the recurrence of the day on which general elections are held. 

4. Of the time the sun and moon rise and set on the several days of the 
year, and when they rose and set on & certain day. 

o. The magnetic variation from the true meridian. 

6. Of the unvarying occurrences of the climate and seasons. 

7. Of the course of the Seasons and of husbandry. 

8. Of the succession of the Seasons as in relation to vegetables and animals, 
and the general course of agricultural crops, matured so as to be severed. 

9. Of what places are great marts of trade, such as New York, Chicago 
and St. Louis. 

10. Of the distance between well known places in the United States and 
the ordinary time of railroad trains. 

ll. Of the fact that certain counties join each other. 

12. That there are facilities for business, by railroad, telegraph and tele- 
Phone, between two certain places. 
a Of the distance of a place from the county seat or the capital of the 
ate. 


14. Of the limits of a county, and the fact that a place proved was within 
such limits, 


Peru the lines of the counties, and the towns, villages and cities contained 
erein. 
16. Of the location and distance between well known places within a county. 
17. Of the Places of intersection of certain streets and alleys in incorpo- 


21. Of the officers in the county in which they are holding their sittings. 
.- Senulneness of signatures of public officers and those of such 
deputies ag the law authorizes. 

23. Of the time at which an officer’s term of office expires. 

24. Of the official acts and certificates of notaries public, made in the 
Performance of official duty. 
held arg vo are justices of the peace for the county in which the court is 

eld, and the time at which their terms of office will expire. 

i the Civil divisions of the state, such as cities, towns, counties and 
corporated villages, and that the state is divided into eight judicial districts, 
and that each 18 & distinct organization. 

a o the counties constituting a judicial district. ; 
te the election of state officers, held at the same time as the election 
shouly esentatives in Congress, and what the ballots offered at such election 
ae contain, and of the changes made in the executive department of the 

; on of the United States. 


custom the universal usage of merchants and ordinarily of a common law 
30, Of whatever ough 
? hd . t 
Court’s jurisdiction. ‘ 
in spit f .~ General certainty that matter carried through the mail will, 
of ae Pea in the address, reach its proper destination. ‘ 
ctio ; : 
Beography ns fie objects which form a part of the history an 


to be generally known within the limits of the 
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34. Of the times and such occurrences as constitute a part of the history 
of the state and of the United States. a 

35. Of the history of a country, its topography and general condition. 

36. Of the boundaries of the state and the navigability of its large rivers. 

37, Of the geographical position of towns in the county. 

38. Of the taking and result of the census, and of the population of coun- 
ties, cities and the state as shown by such census. ; 

39. Of what is commonly known in the various manufactures and 1nD- 
dustries. : 

40. Of a manufactured article which has for many years been in common 
use throughout the country. 

41. Of the business of mercantile agencies. 

42. Of the inflammable character of kerosene, gin, turpentine and the like. 

43. Of the explosive character of nitro-glycerine, dynamite, gun-powder and 
gun-cotton. ; 

44, Of the constitution of the United States and the public laws of the 
state where they are exercising their functions. ; 

45. Of the treaties between the United States and foreign countries and 
Indian treaties. a 

46. Of the public acts and proclamations carrying the treaties into effect. 

47. Of the dates of the ratification of treaties and of the authority there- 
under conferred upon the president of the United States. 

48. Of the acts of congress for the survey of lands within the states and 
the dedication of a portion thereof to educational institutions of the state. 

49. Of the government surveys and the legal subdivisions of public lands. 

50. Of the rules and regulations of the general land office affecting the 
sale and disposal of public lands. ; 

o1. Of the extent and area of the government subdivisions of public lands. 

52. Of the law merchant. 

08. Of the custom of mutual credits in business houses. er 

04. Of the commercial usage to observe Sundays and the great festivities. 

od. That whiskey, brandy and alcohol are intoxicating liquors. 

06, That beer is a malt liquor and intoxicating. 

o7. Of the legislative journals and the modes by which domestic laws are 
authenticated. 

08. Of the statute books and journals of the houses of the legislature. 

59. Of the journal of each branch of the general assembly. ; 

60. Of such contemporaneous history as led up to and probably induced 
the passage of a law. 

61. Of the history of every statute in its progress through the legislature. 

62. Of the true reading of a statute by referring to the original act on file 
in the office of the secretary of state. 

63. Of the laws of a sister state when the printed and authenticated volumes 
are presented to the court for examination. 

64. For the purpose of giving credit to judicial proceedings in another 
state, courts take notice ex officio of the local laws of the state from which they 
come, and when the judgment of the court in a sister state is impleaded, 
cognizance of the law of such a state is taken. : 

65. Of the circulating medium and the popular language in reference to it. 

‘i That under the laws of the United States the dollar is the unit of 
value. 

67. Of the meaning of words and phrases in the English language. . 

68. Of such matters of common knowledge and science as may be known 
to all men of ordinary understanding and intelligence. 

69. Of the meaning of current phrases which everybody else understands. 

70. Of the meaning of initials appended to official signatures. 

71. Of the meaning of initials used in the description of land. 
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72. Of the meaning of the abbreviations C. O. D., F. O. B., and such others 
a8 are in common use, and of the customary abbreviations of christian names. 

73. Of the official signatures and seals of office of the principal officers of 
the government in the legislative, executive and judicial departments of this 
state and of the United States. 


74. Of the national flag and seal of every state or sovereign recognized 
by the executive power of the United States. 


75. Of the seals of courts of admiralty and maritime jurisdiction and of 
notaries public. 


76. Of the laws of nature, the measure of time and the geographical 
divisions and political history of the world. [R. C. 1905, § 7819; 1897, ch. 65, 
§§ 3, 4, 5,6; R. C. 1899, § 5718e.] 

Will take notice of the Powers of state conventions as the highest party organiza- 
tion. State ex rel. Buttz v. Lindahl, 11 N. D. 320, 91 N. W. 950. 


Court takes judicial notice of use of “standard time.” Olson v. Casselman, 15 
N. D. 34, 105 N. W. 1105. 


Right of jurors to act on their own knowledge of the facts in or relevant to the 
issue. 81 L-R.A. 489; 37 L.R.A.(N.S.)° 700. 


Right of court to decide question as to quickest means of stopping train as a matter 
of common knowledge. 14 L.R.A.(N.S.) 262. 

Judicial notice. 89 Am. Dec. 663. 

——of laws. 11 Am. Dec, 780, 

——of boundaries and localities. 89 Am. St. Rep. 439. 

——of officers. 13 Am. Dec. 192. 

15. Particular description of location of township in information will govern, not- 


withstanding court may take judicial notice of its location. State v. Kelly, 22 N. D. 5, 
132 N. W. 223, Ann. Cas. 1913E, 974, 


20. Courts may take judicial notice of official acts of public officials. State v. Stock- 
well, 23 N. D. 70, 134 N W. 767, 


rh Judicial notice of banking customs. - Pa 446. 
- Judicial notice of holidays. 19 L.R.A. 316. 
55. Judicial notice as to intoxicating character of beverages. 20 L.R.A. 648; 48 


L.R.A.(N.8.) 302; 12 Am. 8t. Rep. 353 
“——of intoxicating character of mixed drink. 19 L.R.A.(N.S.) 848. 


57. Judicial notice of existence and contents of legislative journals. 40 L.R.A.(N.S.) 


88. 
59. Courts may take judicial notice of journals of each house of legislature. State 
v. Stockwell, 23 W. D, 70, 134 N. W. 767. 


61. As to judicial notice of history of act in legislature. State ex rel. Erickson v. 
Burr, 16 N. D. 581, 113 N. W. 705, 


68. Judicial cognizance of foreign law. 67 L.R.A. 33. 


CHAPTER 21. 
MOTIONS AND ORDERS. 


_§ 7939, Order defined. Every direction of a court or judge made or entered 
va writing, and not included in’a judgment, is denominated an order. [R. C. 
1905, § eed ae : Civ. P. 1877, § 509; R. C. 1899, 5 eee ee eee 

: i ; : -» § 1003, see Esta ; 
‘30 22 Pac, 86; RreGecn 7 Dae ser as Pan 312; Estate of Smith, 98 Cal. 


» 38 Pac. 744; Byrne v, Hoag, 126 Cal. 283, 58 Pac. 688; Williams v. Hawley, 144 
Cal. 97, 77 Pag. 762, 


§ 7940, Motions defined. An application for an order is a motion. [fR. C. 
1905, 7321; ©, Civ. P. 1877, § 510; 1893, ch. 85, § 1; R. 0. 1899, § 5715.] 


der for appointment of referee to take affidavit of witness. Pierie v. Berg, 7 S. D. 
578, 64 N. W. 1130, 


Objection to order on ground that it fails to enumerate evidence and papers cannot 
be first taken on appeal. Gooler v. Eidsness, 18 N. D. 338, 121 N. W. 83. an 
Specification of rticular grounds of motion excludes others not mentioned. Ban 

- W. 473. 


8 
ughlin, 4 N. p, 391, 61 
N W. on ay impose terms on denying motion. Winn v. Sanborn, 10 8. D. 642, 75 


As to similar rovision in Cal. Code Civ. Proc., § 1003, eee Estate of Rose, 80 Cal. 
166, 22 Pac, 86; ‘McGuire v. Drew, 83. Cal. 225, 23 Dac 312; Estate of Smith, 98 Cal. 
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636, 33 Pac. 744; Byrne v. Hoag, 126 Cal. 283, 58 Pac. 688; Williams v. Hawley, 144 
Cal. 97, 77 Pac. 762. 


§ 7941. Where heard. Motions upon notice may be heard by a judge of 
a district court in which the action or proceeding is not pending in the cases 
provided by law only, either in the district in which the action or proceeding 
is pending or in an adjoining district; but such motions when heard by me 
judge of the district in which the action or proceeding is pending can Ms 
heard only in such district. [R. C. 1905, § 7322; C. Civ. P. 1877, § 510; 1893, 
ch. 85, § 1; R. C. 1899, § 5716. ] o 

§ 7942. Preferred motions. A motion to vacate or modify a provisional 
remedy and an appeal from an order allowing a provisional remedy shall 
have preference over all other motions and appeals. [R. C. 1905, § 7323; C. 
Civ. P. 1877, § 510; 1893, ch. 85, § 1; R. C. 1899, § 5717.] 

§ 7943. Order staying proceedings. Reference to take testimony. No order 
to stay proceedings for a longer time than twenty days shall be granted, ex- 
cept to stay proceedings under an order or judgment appealed from or upon 
previous notice to the adverse party. When any party intends to make or 
Oppose a motion in any court and it shall be necessary for him to have the 
affidavit of any person, who shall have refused to make the same, such court 
may by order appoint a referee to take the affidavit or deposition of such per- 
son. Such person may be subpoenaed and compelled to attend and make an 
affidavit before such referee the same as before a referee to whom it is referred 
to try an issue and the fees of such referee for such service shall be three 


dollars per day. [R. C. 1905, § 7324; C. Civ. P. 1877, § 510; 18938, ch. 85, § 1; 
R. C. 1899, § 8718.) 


Order for appointment of referee to take affidavit of witness. Pierie v. Berg, 7 S. D. 
578, 64 N. W. 1130, 


§ 7944. Order shall describe papers on which made. When an order of 
the district court is made 


any appeal from an order which is not framed substantially in accordance 
with the requirements of this section. [R. C. 1905, § 7325; C. Civ. P. 1877, 

§ 510; 1893, ch. 85, § 1; R. C. 1899, § 9719. ] ; 
7945. Memorandum with order granting or refusing new trial. With all 
refusing a new trial the judge shall file a written memo- 


expressly stated in such memorandum, as a reason for granting the new trial, 
- heer . Presumed, on appeal, that it was not on that ground. [1913, ch. 


rT motions are made. [R. C. 1905, § 7326; 
. 85, § 1; R. C. 1899, § 5720.) 
ime of notice. 49 L.R.A,. 221. 
A. 319 


§ 7947. Service of notice. When notice _ 


: time appointed for the hearing, but the court 
or Judge may by order to show cause 


prescribe a shorter time. [R. C. 1905, 
§ 7327; C. Civ. BR. 1877, § o11; 1885, ch. 119,§1:;R.¢. 1899, § 9721.] 
oer impose terms on denying motion. Winn v. Sanborn, 10 S. D. 642, 75 
‘Supreme court may by rule 
5. 


require more th i : ice. ith v. Hawle 
11 S. D. 399, 78 N. W, 35 7 © “han six days’ notice. Smith v yo 
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Inapplicable to granting motion for continuance. Schlachter v. St. Bernard’s Roman 
Catholic Church, 20 8. D. 186, 105 N. W. 279. 

§ 7948. Extension of time. The time within which any proceedings in an 
action must be had after its commencement, except the time within which an 
appeal must be taken, may be enlarged upon an affidavit showing grounds 
therefor by a judge of the court. The affidavit or a copy thereof must be 
served with a copy of the order or the order may be disregarded. [R. C. 
1905, § 7828; C. Civ. P. 1877, § 012; R. C. 1899, § 5722.] 

ime within which exceptions to charge may be taken may be extended, though such 
time has elapsed. Lindblom vy. Sonstelie, 10 N. D. 140, 86 N. W. 357. 

Court has power to direct that time of trial of removal proceedings may be extended 
for thirty days from filing remittitur and opinion. Albrecht v. immerly, 23 N. D. 
337, 136 N. W. 240. 

Court is without power to enlarge time within which appeal must be taken. National 
Surety Co. v. Cranmer, 27 S. D. 515, 131 N. W. 515. . 

§ 7949. Cases, when continued. In all actions, civil or criminal, pending 
in any court of this state at any time when the legislature is in Session, it 
shall be a sufficient cause for a continuance of said suit to a succeeding term 
of said court fixed by law if it shall appear to the court by affidavit of the 
attorney that any party applying for such continuance, or any attorney, 
solicitor or counsel of said party is a member of either house of the legislature 
and in actual attendance on the session of the same at the beginning of the 
term or at the time said suit is called for trial, and that the attendance of 
such party, attorney, solicitor or counsel in court is necessary to the fair and 
Proper trial of such suit, and on the filing of such affidavit the court must 
continue such suit to the next succeeding term of said court fixed by law. 
Such affidavit shall be sufficient if made at any time during the session of the 
legislature and before the suit is called for trial showing that at the time of 
making said affidavit, such party, attorney, solicitor or counsel is in actual 
attendance upon such session of the legislature and said cause shall not be - 
tried over the objection of the party obtaining such continuance at any term 
of court called, held or convened within sixty days after the adjournment of 
tse [1909, ch. 4; R. C. 1905, § 7329; 1899, ch. 47 ; R. C. 1899, 

a. 


Appeal will not necessarily be dismissed because order appealed from does not 
iN ae all papers on which it is based. State ex rel. Heffron v. Bleth, 21 N. D. 27, 
- W. 1043. 


CHAPTER 22. 
NOTICES AND FILING AND SERVICE OF PAPERS. 


§ 7950. Notices must be in writing. Notices shall be in writing; and notices 
and other papers may be served on the party or attorney in the manner pre- 


scribed in the next three sections, when not otherwise provided by this code. 
[R. C. 1905, § 7330; C. Civ. P. 1877, § 518; BR. C. 1899, § 5723.] 
Personal notice by letter that judgment had been entered and that certain papers 
would be sent soon did not amount to written notice of decision. Clark Implement Co. 
V. Wadden, 29 8. D. 195, 136 N. W. 111. 
§ 7961. How served. The service may be personal by delivery to the party 
Hi on whom the service is required to be made; or it may be as 
OWS: | 
1. If Upon an attorney, it may be made during his absence from his office 
by leaving the Paper with his clerk therein, or with a person having charge 
thereof; or when there is no person in the office by leaving it between the 
hours of six in the morning and nine in the evening in a conspicuous place 
in the office; or if it is not open so as to admit of such service, then by 
aeving It at the attorney’s residence with some person of suitable age and 
etion. 
2. If upon a party it may be made by leaving the paper at his residence 
between the hours of six in the morning and nine in the evening with some 
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person of suitable age and discretion. (R. C. 1905, § 7331; C. Civ. P. 1877, 
514; R. C. 1895, § 5724. ‘ 

$ Service upon ee cKenzie v. Water Co., 6 N. D. 361, 71 N. W. 608; Haseltine 
v. Browne, 9 8. D. 351, 69 N. W. 579; Houser v. Noltin , 11 8. D; 483, 78 N. W. 955. 


As to validity of service of notice of appeal by mail. Gooler v. Eidsness, 18 N. D. 
838, 121 N. W. 83. 


As to similar provision in Cal. Code Civ. Proc., § 1011, see Reed v. Allison, 61 Cal. 461. 

§ 7952. By mail, when. Service by mail may be made when the person 

making the service and the person on whom it is to be made reside in different 

places between which there is a regular communication by mail. [R. C. 1905, 
§ 7382; C. Civ. P. 1877, § 515; B. C. 1899, § 5725.] 

Pg of appeal may be served by mail. Gooler v. Eidsness, 18 N. D. 838, 121 


Service by mail is complete from time paper is deposited in post office properly 
| TOTS a poet paid, although not recolvad. Griffin v. Walworth County, 20 5 D. 
142, 104 N. W. 1117. 


Validity of notice sent by telegraph. 61 L.R.A. 933. 
Service by mail of notice pequired. be employer's liability acta. 28 L.R.A.(N.8.) 238. 


ode of proving’ mailing of notice of maturity of premiums or assessments. 7 
L.R.A.(N.8.) 238. 


a that notice of maturity of premiums or assessment sent through the mail 
be received. 7 L.R.A.(NS.) 253. 


‘ at to similar provision in Cal. Code Civ. Proc., § 1012, see People v. Alameda T. Co., 
0 - 182, 


§ 7953. Method of. In case of service by mail the paper must be deposited 
in the post office, addressed to the person on whom it is to be served at his 


place of residence and the postage paid. [R. C. 1905, § 7338; C. Civ. P. 1877, 
§ 516; R. C. 1899, § 5726.] 


As to similar provision in Cal. Code Civ. Proc., § 1013, see Reed v. Allison, 61 Cal. 


61, 
§ 7954. Same. Double time. When the service is by mail it shall be double 
the time required in cases of personal service, except service of notice of trial 
which may be made sixteen days before the day of trial including the day of 


service. [R. C. 1905, § 1334; C, Civ. P. 1877, § 517; R. C. 1899 § 5727.] 
aco by mail dates from time of mailing. Clyde v. Johnson, 4 N. D. 92, 58 N. W. 


§ 7955. Personal. Eight days. Notice of motion or other proceeding 
before a court or judge, when personally served, shall be given at least eight 


days before the time appointed therefor. [R. C. 1905, § 7835; C. Civ. P. 1877, 
§ 518; R. C. 1895, § 5728.) 


and last days in computing time of notice. 49 L.R.A. 221. | 
§ 7956. When notice unnecessary. When a defendant shall not have de- 
murred or answered, service of notice or papers in the ordinary proceedings 
im an action need not be made upon him, unless he is imprisoned for want 
of bail, but shall be made upon him or his attorney, if notice of appearance 


in the action has been given. [R. C. 1905, § 73836; C. Civ. P. 1877, § 519; 
B. C. 1899, § 5729] . 


As to similar provision in Cal. Code Civ. Proc., § 1014, see Vrooman v. Li Po Tai, 
118 Cal. 302, 45 Pac. 470 3 Steinbach v. Leese, 27 Cal. 295. 


§ 7957. Service on nonresident. When a plaintiff, or a defendant who has 


; S a resident of this state, service may 
which the action is pending for such 
thwith enter such service in the record 


served 


C. Civ. P. 1877, § 520; R. C. 1899, § 5730; 1901, ch. 180.] 
v. Hartzell, ges D esi ny eoriee of application to vacate judgment. Riebold 


§ 7958. When summons and pleadings filed. The summons and the several 
pleadings in an action shall be filed with the clerk within ten days after 
the service thereof respectively, or the adverse party on proof of the omis- 
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sion shall be entitled without notice to an order from a judge that the same 
be filed within a time to be specified in the order or be deemed abandoned. 
[R. C. 1905, § 7338; C. Civ. P. 1877, § 521; R. C. 1899, § 9731. ] 

§ 7959. Service upon attorney. When a party shall have an attorney in 
the action, the service of papers shall be made on the attorney instead of 
the party; provided, that the removal of such attorney from the state shall 
be deemed a withdrawal of his appearance, and terminate his relation as 


of on attorney. Richmire y. Elevator Co., 11 N. D. 453, 92 N. W. 819. 
Service upon attorney. McKenzie v. Water Co., 6 N. D. 361, 71 N. W. 608 ; McKitt- 
rick v. Pardee, 8 8, D. 39, 65 N. W. 23. 
_ Papers _~ be served on adverse pa instead of his attorney on a ae from 
Justice’s court. Richmier v, Andrews & G. Elevator Co., 11 N. D. 453, 92 N. W. 819. 
Service of notice of appeal on attorney for adverse party is sufficient. National 
W. 63. 


Service of notice of time and place of trial on defendant's eh we justice’s court 
i - 71. 


Notice of decision must be in writing and served upon attorney and not upon party. 
Olark Implement Co. v. Wadden, 29 8. D. 195, 136 N. W. 111. 


§ 7960. Certain process not included. The provisions of this chapter shall 
not apply to the service of a summons, or other process, or of any paper to 


p 
bring a party into contempt. [R. C. 1905, § 7340; C. Civ. P. 1877, § 523; R. C. 
1899, § 5733.) 


Service of an order for payment of alimony must be on party before centempt pro- 
ceedings brought. Larson v. reon, 9 S. D. 1, 67 N. W. 842. 

As to similar provision in Cal. Code Civ. Proc., § 1016, see Golden Gate O. H. Min. 
Co. v. Superior urt, 65 Cal. 187, 3 Pac. 628, 


CHAPTER 23. 
DUTIES OF SHERIFFS AND CORONERS. 


§ 7961. Service of papers. Whenever pursuant to this code the sheriff 
may be required to serve or execute any Summons, order or judgment, or to 


a8 he is now bound to execute process when the sheriff is a party; and the 
Provisions of this code relatin to the sheriff shall apply to coroners when the 
sheriff 18 @ party. The sheriffs and coroners of the several counties in which 


en courts in any county or place within the subdivision of which such county 
aan. # Part as they have or can exercise in their own county. [R. C. 1905, 
§ 7341; C. Civ. P. 1877, 524; R. C. 1899, § 5734.] 
pandamus to compel sheriff to enforce liquor law. 28 L.R.A.(N.S.) 246. 
420, en of proof in action against sheriff for failure to execute process. 3 L.R.A.(N.8.) 


Diligence required in serving execution and i i i 
other process and their liabili resulting 

oan ree for want of such diligence. 95 Am. Dec. 423. 7 

Re rhe for misperformance and nonperformance of official duties. 95 Am. St. 


Po Bh acts sureties of sheriff are liable. 91 Am. St. Rep. 534. 
ty as limit of liability on bonds of sheriffs and constables. §5 L.R.A. 393. 


en. 
write ap Lg Steers bond or failure to return money deposited to avoid execution of 
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CHAPTER 24. 
MISCELLANEOUS PROVISIONS. 


§ 7962. Copy of lost papers. If any process, original pleadings or any 
other paper is lost or withheld by any person the court may ger A 
copy thereof to be filed and used instead of the original. [R. C. 1905, § 7342; 
C. Civ. P. 1877, , 020: R. C. 1899, § 5735.) 

Actions upon lost instruments. 94 Am. St. Rep. 465. 
lost or destroyed notes. 13 Am. Dec. 479; 27 Am. Dec. 128. 

——divided notes, one-half being cut off and lost. 13 Am. Dee. 47. 5 

May indorser of lost bill, check or note maintain an action thereon. 24 L.R.A.(N.S.) 
645 





Evidence to establish lost or destroyed wills. 38 L.R.A. 433. ; 

May part of a lost or destroyed will which can be established be admitted to probate. 
where there are other portions that cannot be established. 26 L.R.A.(N.S.) 654. 

Sufficiency of evidence of lost deeds. 134 Am. St. Rep. 1095. 

Lost or destroyed record as ground for injunction against judgment. 30 L.R.A. 562. 


§ 7963. Undertakings, where filed. The various undertakings required 
to be given by this code must be filed with the clerk of the court, unless the 
court expressly provides for a different disposition thereof, except that the 
undertakings provided for in this code for the claim and delivery of personal 
property shall after the justification of the sureties be delivered by the sheriff 
to the parties respectively for whose benefit they are taken. [R. C. 1905, 
§ 7343; C. Civ. P. 1877, § 526; R. C. 1899, § 5736.] 

§ 7964. No title required to affidavits. It shall not be necessary to entitle 
an affidavit in the action, but an affidavit made without a title or with a 
defective title shall be as valid and effectual for every purpose as if it was 
duly entitled, if it intelligibly refers to the action or proceeding in which it 
is made. [R. C. 1905, § 7344; C. Civ. P. 1877, § 527; R. ©. 1899, § 5737. ] 

§ 7965. Consolidating actions. When two or more actions are pending 
at one time between the same parties and in the same court upon. causes of 
action which might have been joined, the court may order the actions to be 
consolidated. [R. C. 1905, § 7345; C. Civ. P. 1877, § 528; R. C. 1899, § 5738.] 


hen cause of action in tort may be joined with one upon contract. Aultman & Co. 
v. Ferguson, 8 8. D. 458, 66 N. W. 1081. 


Several appeals from order laying out highway should not be consolidated. Williams 
v. Turner Township, 15 8. D. 182, 87 N. W. 968. 


§ 7966. When action deemed pending. An action is deemed to be pending 
from the time of its commencement until its final determination upon appeal, 
or until the time for appeal has passed, unless the judgment is sooner satisfied. 
[R. C. 1905, § 7346; C. Civ. P. 1877, § 529; R. C. 1899, § 5739.] 


When action deemed to be pending. Mach v. Blanchard, 15 S. D. 432, 90 N. Ww. 


1042; Elder v. Min. Oo., 11 S. D. 595, 79 N. W. 834; Glaspel v. Ry. Co., 144 U. S. 211, 
36 L.ed. 409, 12 S. Ct. R. 593. 


One purchasing subject matter of action after judgment and before appeal as pur- 
chaser pendente lite. Sykes v. Beck, 12 N. D. 242, 96 N. W. 844 


As to cause of action being extinguished by satisfaction of judgment. Signor Vv. 
Clark, 13 N. D. 35, 99 N. W. 68. 


An action is terminated when time for appeal has expired. Bright v. Juhl, 16 S. D. 
440, 93 N. W. 648. 


Judgment as bar before time for appeal has expired. Lumley v. Miller, 23 8. D. 16, 
119 N. W. 1014. 


As to similar provision in Cal. Code Civ. Proc., § 1049, see Naftzger v. Montague, 
99 Cal. 83, 33 Pac. 757; O’Brien v. O’Brien, 124 Cal. 422, 57 Pac. 225; Cook v. Ceas, 143 


nee 221, 77 Pac. 65; King v. Hall, 5 Cal. 83; Dane v. Corduan, 24 Cal. 157, 85 Am. 
ec. 53. 


§ 7967. Clerk’s register of actions. The clerk must keep among the records 
of the court a register of actions. He must enter therein the title of the action 
with brief notes under it from time to time of all papers filed and proceedings 
had therein. [R. C. 1905, § 7347; C. Civ. P. 1877, § 530; R. C. 1899, § 5740.] 

§ 7968. Lost or destroyed papers. If any process, citation, original peti- 
tion or any other paper is lost or destroyed by fire or otherwise or withheld 
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by any person the court may authorize a copy thereof to be filed and used 
instead of the original; and when it shall appear to the satisfaction of the 


any proceeding, the records of said proceeding and said order having been 
destroyed by fire or otherwise, the court shall again make and file such order 
therein, and all proceedings up to and including said order shall be deemed 
to have been taken and made as provided by law, and said final order shall 
have the same effect as if the entire record of said proceedings were still 
in existence and on file in said action or proceeding in said court. [R. C. 
1905, § 7380; 1899, ch. 107; R. C. 1899, § 5740a.] 


Disposition of appeal where without fraud of appellant the record is lost. 25 
L.R.A.(N.S.) 860. 


CHAPTER 25. 


ACTIONS IN PLACE OF SCIRE FACIAS, QUO WARRANTO AND OF INFORMATION 
IN THE NATURE OF QUO WARRANTO. 


§ 7969. Remedies obtainable by action instead of writ. The remedies 
formerly attainable by the writ of scire facias, the writ of quo warranto and 
Proceedings by information in the nature of quo warranto may be obtained 
by civil action in the district court under the provisions of this chapter and 


of chapter 27. [R, C. 1905, § 7349 ; C. Civ. P. 1877, § 531; R. C. 1895, § 5741. 

This and following sections not Tepealed by state constitution. Wright v. Lee, 4 
8. D. 237, 55 N. W. 931. : 

Grounds of action or remedy obtainable by quo warranto proceeding not enlarged. 
Wishek y. Becker, 10 N. D. 63, 84 N. W. 590. 

© warranto to annul existence of corporation may be instituted in name of state. 
State v. Union Iny. Co., 7 S. D. 51, 63 N. W. 232; Dudley v. Dakota Hot Springs Co., 
11 S. D. 559, 79 N. W. 839. 
upreme court will not ordinarily assume jurisdiction. State v. McLean County, 11 
N. D. 356, 92 N. W. 385. 
Tight of person who is incumbent of office to maintain action against intruder. 
Jennesg v, Clark, 21 N. D. 150, 129 N. W. 357, Ann. Cas. 1913B, 675. 

Burden of proof in Proceedings by quo warranto. 100 Am. Dec. 268. 

As to similar provision in Cal. ode Civ. Proc., § 803, see People ex rel. Beltner v. 
Riverside, 66 Cal. 288, 5 Pac. 350; Ex parte Henshaw, 73 Cal. 486, 15 Pac. 110; People 
TJ. Swift v. Bingham, 82 Cal. 238, 32 Pac. 1039; People ex rel. Attorney-General v. 
Dashaway Assoc., 84 Cal. 114, 12 L.R.A. 117, 24 Pac. 277; Havemeyer v. Superior Court, 
84 Cal. 327, 10 L.R.A. 627, 18 Am. St. Rep. 192, 24 Pac. 121; People ex rel. Adams v. 

akland, 92 Cal. 611, 28 Pac. 807: Yore v. Superior Court, 108 Cal. 431, 41 Pac. 477; 
People ex rel. Warfield v. Sutter St. R. Co., 129 Cal. 545, 79 Am. St. Rep. 137, 62 Pac. 
104; People ex rel. Fogg v. Perris I. Dist., 132 Cal. 289, 64 Pac. 399, 773; People ex rel. 

icks y, Jones, 20 Cate so. 

§ 7970. Who plaintif. When the action is prosecuted by the attorney- 
Beneral, the state of North Dakota shall be plaintiff; when it is prosecuted 
by & private person, such person shall be the plaintiff therein and the pro- 
ceedings in such action shall be the same as in an action by a private person, 


xcept as otherwige specially provided. [R. C. 1905, § 7350; R. C. 1895, § 5742.] 
Action to annul existence of ra may be instituted in name of state. State 


Vv. Union Inv. Co., 7 S. D. 51, 63 W. 232; Dudley v. Dakota Hot rings Co., 11 
8. D. 589, 79 'N. W. 839, A ee 


§ : usurping officer, etc. An action may be commenced by 
the state, or any person ah has a special interest in the action, against the 
parties offending in the following cases: 

1. . fen any person shall usurp, intrude into or unlawfully hold or 
°xercige any public office, civil or military, or any franchise within this state, 
Or any office in a corporation created by the authorities of this state; or, 
; When any public officer, civil or military, shall have done or suffered 
an act which by the Provisions of law shall make a forfeiture of his office ; or, 
; €n any association or number of persons shall act within this state 
Ci oration without being duly incorporated. [R. C. 1905, § 7351; 

* Civ. P. 1877, § 584; R. C. 1895, § 5743.1 


Action by state against erson usurping office. State v. Sheldon, 8 S. D. 525, 67 
"h W. 613 ; State Pam, aon 237, 64 N. W. 121; Wishek v. Beckers 10 ND, 03 
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As to similar provision in Ala. Code, 1896, ch. 94, § 3420, see Goodnow v. Wake- 
field, 145 Ala. 536, 40 So. 122. 

§ 7972. Security for costs from private party. Before commencing an 
action under this chapter at the request of a party having an interest therein 
the attorney-general may require as a condition of commencing the same, 
that satisfactory security be given to indemnify the state against costs and 
expenses which may be incurred therein. [R. C. 1905, § 7352; C. Civ. P. 1877, 
§ 535; R. C. 1895, § 5744.] 

§ 7973. Complaint for usurping office. Arrest of defendant. The com- 
plaint in an action commenced against a person for usurping an office in 
addition to the statement of the cause of action may also set forth the name 
of the person rightfully entitled to the office with a statement of his right 
theréto; and in such ease upon proof by affidavit that the defendant has 
received fees or emoluments belonging to the office and by means of his 
usurpation thereof, an order may be granted by the judge of the court for 
the arrest of such defendant and holding him to bail; and thereupon he shall 
be arrested and held to bail in the manner and with the same effect and 
subject to the same rights and liabilities as in other civil actions in which 
the defendant is subject to arrest. [R. C. 1905, § 7353; C. Civ. P. 1877, § 536; 
R. C. 1895, § 5745.) 


Officers having prima facie title entitled to possession pending investigation. State v. 
Herried, 10 8. D. 16, 71 N. W. 319 


anne to office may be tried by quo warranto. State v. Callahan, 4 N. D. 481, 61 
- W. 1025. 


Proceedings against persons usurping office. Territory v. Hauxhurs, 8 D. 205, 14 
N. W. 432; State v. Gardner, 3 S. D. 553, 54 N. W. 606. 

Action to vacate charter or annul existence of corporation. State v. Investment Co., 
7 8. D. 51, 63 N. W. 232; Dudley v. Dakota Hot Springs Co., 11 8. D. 559, 79 N. W. 
839; Wright v. Lee, 4 8. D. 237, 55 N. W. 931. 

§ 7974. What judgment shall include. In every such case judgment shall 
be rendered upon the right of the defendant and also upon the right of the 
party so alleged to be entitled, or only upon the right of the defendant as 
justice shall require. [R. C. 1905, § 7354; C. Civ. P. 1877, § 587; B. C. 1899, 
§ 5746.] 


As to similar provision in Cal. Code Civ. Proc., § 805, see Ex parte Henshaw, 73 Cal. 
486, 15 Pac. 110. 

_§ 7975. When claimant takes office. If judgment is rendered upon the 
right of the person so alleged to be entitled and the same is in favor of such 
person he shall be entitled after taking the oath of office and executing such 
official bond as may be required by law to take upon himself the execution 
of the office; and it shall be his duty immediately thereafter to demand of 
the defendant in the action all the books and papers in his custody or within 
his power, belonging to the office from which he shall have been excluded. 
[R. C. 1905, § 7355; C. Civ. P. 1877, § 538; R. C. 1899, § 5747.] 

§ 7976. Refusal to deliver. Punishment. If the defendant refuses or 
neglects to deliver any of the books or papers, demanded as prescribed in 
the last section, he is guilty of a misdemeanor; and the court, or a judge 
thereof, may by order put the person entitled to the office in possession 
thereof and of all the books and papers belonging thereto; and any party 
refusing to deliver the Same, when ordered as aforesaid, shall be punished a8 
for a contempt. [R. C. 1905, § 7356 ; C. Civ. P. 1877, § 539; R. C. 1895, § 5748.] 

§ 7977. Damages for usurpation. If judgment is rendered upon the right 
of the person so alleged to be entitled in favor of such person, he may 
recover by action the damages which he shall have sustained by reason of the 
usurpation by the defendant of the office from which such defendant has been 
_ excluded. [R. C. 1905, § 7357; C. Civ. P. 1877, § 540; R. C. 1899, § 5749.) 

§ 7978. Joinder of several claimants. When several persons claim to be 
entitled to the same office or franchise, one action may be brought against all 
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such persons, in order to try their respective rights to such office or franchise. 
[R. C. 1905, § 7358; C. Ciy. P. 1877, § 541; R. C. 1899, § 5750.] 
Several members of board of township supervisors may be joined as defendants in quo 


warranto to determine their rights as members of board. State v. Gray, 27 8. D. 461, 
131 N. W. 800. 


As to similar provision in Cal. Code Civ. Proc., § 808, see People ex rel. Lee v. 
Prewett, 124 Cal. 7, 56 Pac. 619. 


§ 7979. Judgment against intruder. When a defendant against whom 
such actions shall have been commenced shall be adjudged guilty of usurping, 


Upon ousting him from office b segregating part in which he has residence from other 
portion of county. Holtan vy. eck, 20 N. b. 048, 
As to similar Provision in Cal. Code Civ. Proc., § 809, see Feel ex rel. Swift v. 


CHAPTER, 26. 
ACTIONS BY THE STATE TO ANNUL PATENTS. 


8 7980. When authorized. Duty of attorney-general. The state may bring 
an action to vacate or annul letters patent for lands granted by this state in 
either of the following cases: 

1. When they were obtained by means of a fraudulent suggestion or con- 
cealment of a material fact made by or with the knowledge or consent of the 
Person to whom they were issued. 

- When they were issued in ignorance of a material fact or through mistake. 
- When the patentee, or those claiming under him, have done or omitted 
' 82 act in violation of the terms and conditions upon which the letters patent 


Were granted, or have by any other means forfeited the interest acquired 
under the same, 


CHAPTER 27. 
ACTIONS BY AND AGAINST CORPORATIONS, 


ARTICLE 1, GENERAL Provisions, §§ 7981-7985. 
®. ACTIONS AGAINST OFFICERS, §§ 7986-7988, 
3. ACTIONS AGAINsT INSOLVENT Corporations, §§ 7989-8002, 
4. PRocEEDINGs To ANNUL Corporations, §§ 8003-8013. 


ARTICLE 1.— GENERAL PROVISIONS. 


§ 7981. Averments as to incorporation. In an action by or against a cor- 
gon the complaint must aver that the plaintiff or the defendant as the 
that fey be is a Corporation. If incorporated under any law of this state, 
f at fact must be averred; if not so incorporated, an averment that it is a 

"reign corporation ig sufficient. The complaint need not set forth or specially 
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refer to ary act or proceeding by or under which the corporation was formed. 
[R. C. 1905, § 7361; R. C. 1895. § 5753.) 


Complaint which alleges that plaintiff “is and was corporation duly organized accord- 
ing to law,” and sets out contract which shows that plaintiff is foreign corporation, 18 
sufficient. McConnon v. Laursen, 22 N. D. 604, 135 N. W. 213. 


§ 7982. When plaintiff not required to prove existence. In an action by 
or against a corporation the plaintiff need not prove upon the trial the 
existence of the corporation, unless the answer 18 verified and contains an 
allegation, positive and not upon information and belief, that the plaintiff 
or the defendant, as the case may be, is not a corporation. [R. C. 1905, § 7362 ; 
1885, ch. 37, § 1; R. C. 1895, § 5754.] 

” Plaintiff suing a corporation must allege its incorporation. State v. C. M. & St. P. Ry. 

Co., 4 S. D. 261, 56 N. W. 894, 46 Am. St. Rep. 783. : 

Incapacity of foreign corporation to sue must be raised by answer. Gull River Lumber 
Co. v. Keefe, 6 D. 160, 41 N. W. 743. ; . 

One dealing with corporation not charged with notice of its corporate existence from 
name alone. Rust-Owen Lumber Co. v. Wellman, 10 8. D. 122, 72 N. W. 89. 

Corporate existence cannot be denied on information and belief. N. W. Cordage Co. v. 
Galbraith, 9 S. D. 634, 70 N. W. 1048; Board of Education v. Prior, 11 S. D. 292, 77 
N. W. 106; Stoddard Mfg. Co. v. Mattice, 10 S. D. 253, 72 N. W. 891. 


Proof of incorporation not required unless denied. First M. E. Church v. Fadden, 8 
N. D. 162, 77 N. W. 615. 


Evidence tending to prove incorporation of plaintiff where answer in action was not 


verified is not ground for reversing judgment. McConnon v. Laursen, 22 N. D. 604, 135 
N. W. 213. 


§ 7988. When misnomer waived. In actions or proceedings by or against 
corporations the defendant is deemed to have waived any mistake in the 
statement of the corporate name, unless the misnomer is pleaded in the answer 
or ase pleading in the defendant’s behalf. [R. C. 1905, § 7363; R. C. 1899, 

5755. ; 

§ 7984. Foreign corporation may sue, defend, etc. A corporation created 
by or under the laws of any other state, territory or country or of the United 
States may prosecute or defend an action or proceeding in the courts of 
this state in the same manner as corporations created under the laws of this 
state, except as otherwise specially prescribed by law. But such foreign 
corporation cannot maintain any action founded upon an act or upon any 
liability or obligation, express or implied, arising out of or made or entered _ 
into in consideration of any act which the laws of this state forbid a cor- 
poration or any association of individuals to do without express authority 
of law. [R. C. 1905, § 7364; R. C. 1895, § 5756.] 


Foreign corporations are given same authority as domestic corporations to maintain 
suits. McConnon v. Laursen, 22 N. D. 604, 135 N. W. 213. 3 
Right of foreign corporation to sue. 24 L.R.A. 289. 


to prosecute or defend pending actions after dissolution under statutes of domicile 
or forum. 32 L.R.A.(N.S.) 451. 


Effect of consolidation of domestic with foreign corporation on residence or citizenship 
for purpose of jurisdiction. 14 L.R.A. 185. 


Suit to restrain revocation of corporation’s license as suit against the state. 44 
L.R.A.(N.S.) 219. 


Right of nonresident to sue foreign corporation. 70 L.R.A. 513. 


§ 7985. Against foreign corporation which has ceased to exist. An action 
for the recovery of money may be commenced and prosecuted to judgment 
against a corporation created by or under the laws of any other state, terri- 
tory or country, or of the United States, although such corporation may 
have ceased from any cause whatever to act in whole or in part as a corpora- 
tion, in the same manner as though it had not ceased to act; and satisfaction 
of the judgment may be enforced out. of any property in this state which 
such corporation owns or has an interest in or would own or have an interest 
in had the same not ceased to act as aforesaid, whether held or controlled by 
such corporation or by any person or agent for its use and benefit in whole 
or in part, or by a trustee or assignee for the creditors of such corporation 
appointed under or deriving his authority from the laws of any other state, 
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territory or country, and an attachment issued in such action may be executed 


on any such propery, [R. C. 1905, § 7865; R. C. 1895, § 5757.) 
corpe 


ight of for ration to prosecute or defend pending actions after dissolution 
under statutes of domicile or forum. 32 L.R.A.(NS.) 451. 


ARTICLE 2.— ACTIONS AGAINST OFFICERS. 


§ 7986. For what authorized. An action may be maintained against one 
or more trustees, directors, managers or other officers of a corporation to 
procure a Judgment for the following purposes or so much thereof as the case 
requires : 

1. Compelling the defendants to account for their official conduct in the 

Peeeent and disposition of the funds and property committed to their 
charge. 
_ 2. Compelling them to pay to the corporation which they represent or to 
its creditors any money, and the value of any property which they have 
acquired to themselves or transferred to others or lost or wasted by violation 
of bee duties, or to transfer any such property held by them to the cor- 
poration. 

3. Suspending a defendant from exercising his office, when it appears that 
he has abused his trust. 

4. Removing a defendant from his office upon proof or conviction of mis- 
conduct and directing a new election to be held by the body or board duly 
authorized to hold the same in order to fill the vacancy created by the removal 
or when there is no such body or board, or when all the members thereof 
are removed, directing the removal to be reported to the secretary of state, 
who may fill the vacancy. 

5. Setting aside an alienation of property made by one or more trustees, 
directors, managers or other officers of a corporation, contrary to a provision 
of law or for a purpose foreign to the lawful business and objects of the cor- 
poration, when the alienee knew or had notice of the purpose of the alienation. 

6. Restraining and preventing such alienation, when it is threatened, or 


when there is good reason to apprehend that it will be made. [R. C. 1905, 
§ 7366; R. C. 1895, § 5758] 


oe under this section cannot be joined with action to set aside transfer of stock 
alleged to have been made to officer of corporation as result of fraudulent representations 
oe part. Niven v. Peoples, 23 N. D. 202, 136 N. W. 73. 

LRA (NS) nat enforcement of statutory liability of directors of corporations. 41 


5 go anishment of officer or agent of corporation by creditor of corporation. 36 L.R.A. 


chile ia liability of officers on note made for corporation. 19 L.R.A. 676. 
L RA(NS.) 100 oe in excess of corporate powers or in violation of law. 6 
Peds torts or ait Hes of corporation. 28 L.R.A,. 421. 
year tides responsibility of directors to creditors of corporation. 4 L.R.A. 747. 
Pirie ie ao Raw 4 ieee insurance company to mem for permitting diversion 


Necessity of joini : sabi 
of director, ; ita as a party to suit by stockholder to enforce liability 


Jurisdiction of equity over suits by a corporation or its representative to hold the 


Officers liable for ] i i i i 
L.B.A.(N.S.) 739, osses occasioned by their fraud, bad faith or negligence. 8 


supe of account books in evidence to establish personal liability of directors. 


* Right of attorney-general or other representative of state to maintain suit or pro- 

§ 7987" to remove o cers of private corporation. 18 L.R.A.(N.S.) 672. 
the last liad may bring. An action may be commenced as prescribed in 
purpose a tae by the state, or, except when the action is brought for the 
ete Deel ed in subdivisions 3 and 4 of said section, by a creditor of the 
having a go> Trustee, director, manager or other officer of the corporation, 
§ @ general superintendence of its concerns, or by a stockholder of the 
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corporation upon the neglect or refusal of such officer so to do at the request 
of such stockholder. [R. C. 1905, § 7367; R. C. 1895, § 5759.] 

§ 7988. Visitorial power not divested. This article does not divest or 
impair any visitorial power over a corporation which 1s vested by a statute 
in a public officer or board. [R. C. 1905, § 7368; R. C. 1895, § 5760. | 


ARTICLE 3.— Actions AGAINST INSOLVENT CORPORATIONS. 


§ 7989. When action maintainable to sequestrate corporate property. When- 
ever a judgment shall be obtained against any corporation incorporated under 
the laws of this state and an execution issued thereon shall have been returned 
unsatisfied in whole or in part, the judgment creditor or his legal representa- 
tive may maintain an action to procure a judgment sequestrating the property 
of a corporation and providing for a distribution thereof. [R. C. 1905, § 7369; 
R. C. 1895, § 5761.] : 

Receiver of insolvent bank cannot appeal from order of court which appointed a 
esting one creditor preference. State ex rel. Miller v. People’s State Bank, 

. D. 583, 185 N. W. 196. ; 

Right of creditor of insolvent corporation to maintain action at law against new 
corporation to which assets have been transferred. 11 L.R.A.(N.S.) 863. 

§ 7990. When action to dissolve maintainable. In either of the following 
cases, an action to procure a judgment dissolving a corporation, created by 
or under the laws of this state, and forfeiting its corporate rights, privileges 
and franchises, may be maintained as prescribed in the next section: 

1. When the corporation has remained insolvent for at least one year. 

2. When it has neglected or refused for at least one year to pay and dis- 
charge its notes or other evidences of debt. 

3. When it has suspended its ordinary and lawful business for at least one 
year. ; 

4. If it has banking powers or power to make loans on pledges or deposits, 
or to make insurances, when it becomes insolvent or unable to pay its debts, 
or shall neglect or refuse to pay its notes or evidences of debt on demand, or 
has violated any provisions of the law by or under which it was incorporated 
or of any other law binding upon it. [R. C. 1905, § 7370; R. C. 1895, § 5762.] 

§ 7991. Who may commence. The action specified in the last section shall 
be brought by the state. And whenever a creditor or stockholder of any cor- 
poration submits to the attorney-general a written statement of facts, verified 
by oath. showing grounds for an action under the provisions of the last sec- 
tion, and the attorney-general omits for thirty days after such submission to 
commence an action specified in the last section, then, and not otherwise, such 
creditor or stockholder may apply to the proper court for leave to commence 
such an action and on obtaining leave may maintain the same accordingly. 
[R. C. 1905, § 7371; R. C. 1895, § 5763.) ; 

§ 7992. When injunction granted. In an action brought as prescribed in 
this article, the court, or a judge thereof, may upon proof of the facts author- 
izing the action to be maintained grant an injunction, restraining the corpora- 
tion and its trustees, directors, managers and other officers from collecting 
or receiving any debt or demand and from paying out or in any way trans- 
ferring or delivering to any person any money, property or effects of the 
corporation during the pendency of the action, except by express permission 
of the court. When the action is brought to procure the dissolution of the 
corporation the injunction may also restrain the corporation and its trustees, 
directors. managers and other officers from exercising anf of its corporate 
rights, privileges or franchises during the pendency of the action, except by 
express permission of the court. The provisions of article 3 of chapter 9 of 
this code, relating to granting, vacating and modifying an injunction apply 


to an injunction granted as prescribed in this section. ([R. C. 1905, § 7872: 
R. C. 1895, § 5764.] 
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§ 7983. When receiver appointed. Powers of. The court may in any stage 
of an action under the preceding provisions of this article appoint one or more 


control of the court. [R. C. 1905, § 7373 ; R. C. 1895, § 5765. ] 

The appointment of & receiver ad right to exercise corporate sanctions, st 
all officers thereafter without authority to make valid transfers of reise) on = 
Property of insolvent corporation passes to receiver on his SPE a uemen Ri 1 oO 
appointing qe not subject to collateral attack. Brynjolfson v. Osthus, - D. 
43, 96 N. W. 261. 7 

Right, in action by corporate receiver to recover unpaid balance of stock tears 
tions, to interpose a defense that would have been available against the corpora 
18 L.R.A.(N.S.) 347. 


Right of receiver to are officers of corporation to wos to receiver property 
of corporation claimed b 
§ 7994. Action proceeds to judgment though creditor bringing settles. 


the provisions of this article the court shall, if the proof is sufficient, proceed 
to final judgment in such ease, dissolving such corporation and forfeiting 118 
corporate rights, privileges and franchises, notwithstanding such creditor 


The original plaintiff shall not be liable for the costs of such further prosecu- 
tion ; but the creditor continuing the same, or the state, in case it is continued 
by the attorney-general, shall be liable therefor. [R. C. 1905, § 7374: R. C. 
1895, § 5766.) 


§ 7995. When stockholders, etc., 


other officers, or any of them, are liable by law in any event or contingency, 
one or more or all of the persons so liable may be made parties defendant 


1905, § 7375; R. C. 1895, § 5767.] 
: j bring action on behalf of all creditors to 
cforea sii abit sade eon 622, Marshall-Wells Hardware Co. vy. 

ana re coal Co. 13 N. D. 396, 100 N. W. 

996. When made defendants after judgment against corporation. If 
any creditor of a corporation whose directors, trustees or other officers or 
stockholders are liable for the payment of his demand desires to make them, 
or one or more of them, parties to the action after a Judgment therein against 
the Corporation, he may do so by filing a supplemental complaint against them 
founded upon euch judgment. [R. C 1905, § 7376; R. C. 1895, § 5768.] 

Acti 


A creditor may maintain action to enforce stockholders’ liabilities, though claim 


not reduced to judgment. Marshall-Wells Hardware Co. v. New Era Coal ey, 38 
N, D. 396, 100 N. 084 


Action by creditor to enforce liability for unpaid subscriptions outside of state. 

4 LRA. 742; 33 LRA(NS.) 896. = 
Right to maintain single suit in equity to enforce separate liability of membe 
of an insolvent insurance association. 33 L.R.A.(N.S.) 1057, ; . h 

8. Procedure therein. The court shall proceed therein as in other 

Cases, and when necessary shall cause an account to be taken of the property 


debts due to and from such corporation and appoint one or more 
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receivers, who shall possess all the powers conferred and be subject to ay 
the obligations imposed on receivers by the provisions of section 7993; hah 
if upon the filing of the answer or upon the taking of such account it ; : 
appear that the corporation is insolvent and that it has not property or effects 
to satisfy such creditor, the court may without appointing any receiver, 
proceed to ascertain the respective liabilities of such directors, trustees or 
other officers and stockholders and enforce the same by its judgment as in 


other cases. [R. C. 1905, § 7878; R. C. 1895, § 5770.] 
aa by ae of stockholder’s liability in other state. 34 L.R.A. 738; 

33 L.R.A.(N.S.) 897, 904. ; 
Right in action by corporate receiver to recover unpaid balance of stock subscriptions 


to interpose a defense that would have been available against the corporation. 18 
L.R.A.(N.S.) 347. 


When statute of limitations begins to run against unpaid balance of stock sub- 
scription in suit by receiver. 1 L.R.A.(NS.) 903. 


§ 7999. Distribution of property. Upon a final judgment being rendered 
in any action under this article, the court shall cause a just and fair distribu- 
tion of the property of such corporation and of the proceeds thereof to be 
ee in the order prescribed in section 7387. [R. C. 1905, § 7379; R. C. 1895, 

771.] 

§ 8000. When payments enforced against stockholders, etc. In all cases 
in which the directors or other officers of a corporation, or the stockholders 
thereof shall have been made parties to an action in which judgment shall 
be rendered, if the property of such corporation shall be insufficient to 
discharge its debts, the court shall proceed to compel each stockholder to pay 
in the amount due and remaining unpaid on the shares of stock held by him, 
or so much thereof as shall be necessary to satisfy the debts of the corporation. 
If the debts of the corporation, or any part thereof, shall still remain 
unsatisfied, the court shall proceed to ascertain the respective liabilities of 
the directors or other officers and of the stockholders and adjudge the amount 
payable by each and enforce the judgment as in other cases. ([R. C. 1905, 
§ 7380; R. C. 1895, § 5772.] 


Effect of insolvency on right to rescind subscriptions for fraud or misrepresenta- 
tion. 33 L.R.A. 727. 


Liability for unpaid subscription on transfer of stock after insolvency of corpora- 
tion. 47 L.R.A. 262. 


Necessity of notice to stockholder to bind him by an order for unpaid stock sub- 
scription in insolvency proceedings. 36 L.R.A.( N.S.) 177. 


Fraud as ground of relief from subscription to stock after insolvency of corporation. 
31 L.R.A.(N.S.) 900. 


Stockholder’s right to inspect books of insolvent corporation. 45 L.R.A. 456. 

§ 8001. Suits by other creditors restrained. All creditors required to 
come in as parties. Whenever any action shall be commenced against any 
corporation, its directors, trustees or other officers, or its stockholders accord- 
ing to the provisions of this article the court may by injunction on the 
application of either party and at any stage of the proceedings restrain all 
proceedings by any other creditor against the defendants in such action; 
and whenever it shall appear necessary or proper may order notice to be 
published in such manner as the court shall direct, requiring all the creditors 
of such corporation to exhibit their claims and become parties to the action 
within a reasonable time not less than three months from the first publication 
of such notice and in default thereof such creditors shall be precluded from 
all benefit of the judgment which shall be made in such action and from any 


distribution which shall be made under such judgment. [R. C. 1905, § 7381; 
R. C. 1895, § 5773.] dence i 


As to when injunction prohibitin 


& creditor from proceeding with action against 


insolvent corporation will not be granted. Marshall-Wells Hardware Co. v. New Era 
Coal Co., 13 - D. 396, 100 N. W. 1084. 


§ 8002. Discovery compelled. In every such action the court may compel 
such corporation to discover any stock, property, things in action or effects 
alleged to belong or to have belonged to it, the transfer and disposition 
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thereof and the consideration and all the cireumstances of such distribution. 
Every officer, employe, agent or stockholder of such corporation and every 
person to whom it shall be alleged that any transfer of property or effects 


testifying shall be exempt from prosecution and punishment for perjury 
committed in go testifying. [R. C. 1905, § 7382; C. Civ. P. 1877, § 5382; RB. CG. 


ARTICLE 4,— PROCEEDINGS TO ANNUL CORPORATIONS. 


§ 8003. By whom brought. An action may be brought by the state against 
corporation created by or under the laws of this state for the purpose of 
vacating or annulling the existence of such corporation on the ground that 
its Incorporation or the renewal thereof was procured upon some fraudulent 
suggestion or concealment of a material fact by the persons incorporating 
or by some of them, or with their knowledge and consent. [R. C. 1905, § 7383; 
R. C. 1895, § 5775. | 

Right of private Person to raise question of forfeiture. 32 L.R.A. 295. 

§ 8004. Same. Causes for bringing. An action may be brought by the 
state, or by any private person in the name of the state, on leave granted 
therefor by the district court, upon cause shown for the purpose of annulling 
the existence of any corporation created by, or under the laws of this state, 
except a municipal corporation, whenever any such corporation shall: 

_, 1. Offend against any of the provisions of any law by, or under which 
It shall have been created, altered or renewed; or, 
2. Violate the Provisions of any law by which such corporation shall have 


forfeited its corporate rights, privileges and franchises by abuse of its powers; 
or, ; 





3. Whenever it shall have forfeited its privileges or franchises by failure 
to exercise its powers and such default has not been repaired by actually 
Commencing active operations; or, 

- Whenever it shal] have done or omitted any act which amounts to a 
Surrender of its corporate rights, privileges or franchises ; or, 

, 2» Whenever it shall exercise franchises or privileges not conferred veo 
it by law. [R. C. 1905, § 7384; 1897, ch. 56; R. C. 1899, § 5776.) 


Undertaking On appeal need not be approved and filed before service on appellees 
ie oe approval of undertaking is served. Eldridge v. Knight, 11 N. D. 552, 
- e 0. 
Forfeiture of franchise may be adjudged for any act forbidden, and for any act 
which charter does not expressly or impliedly authorize, if calculated to injure the 
Public. State y. Central Lumber Co., 24 g D. 136, 42 L.R.A.(N.S.) 804, 123 N. W. 504. 
Acts and proceedings to dissolve corporation. 134 Am. St. Rep. 309. 
Inherent jurisdiction of equity, independently of statute, at the instance of stock- 
ae Wy ma up a corporation because of mismanagement or fraud of its officers. | 
Ki. S.) 1032, 
Quo warranto against corporation for making illegal charges in the course of author- 
business. 63 L.R.A. 761. 
Forfeiture of franchise of water company for breach of duty. 61 L.R.A. 93. 
wimulling charter of club for violation of law. 1 L.R.A.(N.S.) 683. 
igration of corporation as ground for forfeiting corporate charter. 24 L.R.A. 462. 
ffect of laches upon state’s right to oust a corporation of its rights and franchise. 
14 LR.A.(N.S.) 336. 
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§ 8005. Attorney-general to bring; who may, if he refuses. Whenever 
the attorney-general shall have reason to believe that any of the acts or 
omissions specified in the -preceding section can be established by proof, 
he shall apply for leave and upon leave granted bring such action in every 
ease of public interest and in every other case in which satisfactory security 
Shall be given to indemnify the state against the costs and expenses which 
may be incurred therein. In case the attorney-general on application shall 
refuse to bring such action leave to bring the same by a private person shall 
be granted only on notice to the attorney-general and the proposed defendant ; 
and the court on granting leave in such case may require the prosecutor to 
give adequate security to the state to indemnify it and the defendant against 
all taxable costs therein. [R. C. 1905, § 7385; R. C. 1895, § 5777.) 

§ 8006. When notice given to corporation. Upon the application by the 
attorney-general to bring any such action the court may in its discretion direct 
notice of such application to be given to the corporation previous to the 
hearing and may hear the corporation in opposition thereto. [R. C. 1905, 
§ 7386; R. C. 1895, § 5778.] | 

§ 8007. What judgment shall provide. Receiver. Distribution of property. 

in any such action it shall be adjudged that a corporation has forfeited its 
corporate rights, privileges and franchises, judgment shall be rendered that 
such corporation be excluded from such corporate rights, privileges and 
franchises and be dissolved; and thereupon the affairs of said corporation 
shall be wound up by and under the direction of a receiver to be appointed 
by the court and its property sold and converted into money; and the pro- 
ceeds after paying the costs and expenses shall be distributed in the following 
order: 

1. For payment of taxes. 

2. For the payment of the legal and equitable liens upon the property of 
such corporation in the order of their priority. , ; 

3. The wages of laborers and employes accruing within six months previous 
to the commencement of the actions. 

4. For the payment of the other debts of the corporation. 

o. The residue of such moneys, if any, shall be distributed among the stock- 
holders thereof. 

When any corporation shall be adjudged to have exercised a franchise or 
privilege not conferred on it by law, the court may in its discretion instead 
of rendering a judgment as above provided in this section render a judgment 
that such corporation be excluded from exercising such franchise or privilege 
and that the plaintiff recover costs and may also, in either case in its discretion, 
fine such corporation in a sum not exceeding two thousand dollars to be 


collected and paid into the state treasury. (1911, ch. 101; R. C. 1905, § 7387; 
R. C. 1895, § 5779. ] 


Receiver of insolvent bank cannot appeal from order of court appointing him, grant- 


ing one creditor preference. State ex rel. Miller v. People’s State Bank, 22 N. D. 583, 
135 N. W. 196 


__ § 8008. How and when receiver appointed. If such an action is pending 
in the district court the receiver shall be appointed by the judgment of 
dissolution, or by a subsequent order founded thereon. If it shall be pending 
in the supreme court, then upon the entry of such judgment of dissolution 
the attorney-general shall forthwith commence an action in the proper district 
court for the appointment of such receiver and the winding up of the affairs 
of such corporation; and such corporation shall, notwithstanding such judg- 
ment of dissolution, be deemed to exist until a receiver shall be appointed, 
qualified and duly invested with the property of such corporation, but shall 
not be able to do any act or thing, other than to make over and transfer its 
assets to such receiver. [R. C. 1905, § 7388; R. C. 1895, § 5780.] 

§ 8009. Application of preceding sections. The provisions of the two 
preceding sections so far as they relate to the distribution of the property 
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of the corporation and actions to appoint receivers therefor shall apply to 
any corporation when the law under which it exists is repealed. [R. C. 1905, 
§ 7389; R. C. 1895, § 5781.] 

§ 8010. How costg paid. The necessary costs and disbursements, incurred 
in commencing and prosecuting such action by the attorney-general in the 


or the attorney-general in case such moneys shall be delivered to him by 
such receiver shall repay to the state treasurer any money advanced by the 
state on mee of such costs and disbursements. [R. C. 1905, § 7390; R. C. 


judgment roll to be forthwith filed in the office of the secretary of state. If 
such judgment is against an insurance corporation, a copy of the judgment 
roll shall be filed in the office of the commissioner of insurance. [R. C. 1905, 


§ 8014. What forfeitures recoverable in civil action. In all cases not 
‘Twise specially provided for by law, when a forfeiture shall be incurred 
y any person and the act or omission for which the same is imposed shall 
hot also be a misdemeanor, such forfeiture may be sued for and recovered 
10 @ civil action. When such act or omission is punishable by fine and 
imprisonment, or by fine or imprisonment, or is specially declared by law 
0 be a misdemeanor, it shall be deemed a misdemeanor within the meaning 
of this chapter. The word forfeiture as used in this chapter shall include 
any Penalty in money or goods, other than a fine, imposed by law as a 
punishment for crime. [R. C. 1905, § 7394; R. C. 1895, § 5785.] 
Actions to recover penieles and forfeitures; in whose name pbs take State v. Mess- 


St RD: 186, 82 N. W. 737; State Hogan, 8 N. D. 301, 78 N. W. 1051, 73 Am. 
St. Rep. 759, 45 L.R.A. 166 


: pray cabitity of criminal statutes to corporations as affected by nature of penalty. 


Compulsory evidence against one’s self in case of penalty. 29 L.R.A. 813, 
Imprisonment for pena ty as imprisonment for debt. 34 L.R.A. 651. 
sqitdament in criminal action as bar to civil action to enforce penalty. 11 L.R.A.(N.S.) 


Effect of repeal without saving clause of statute permitting recovery of pecuniary 
Penalty on prior conviction thereunder. 23 L.R.A. ( ts) 245. 
Enforcing penalties beyond the limits of the state. 14 Am. St. Rep. 352. 
§ . By Whom action brought. Such action shall be brought as follows: 
4 the entire recovery is payable to the state by the attorney-general 
or the state’s attorney of the proper county in the name of the state. 
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2. If the entire recovery is payable to a public corporation the action shall 
be brought in the name of such corporation by its proper legal officer. 

3. If the recovery is payable partly to the state or a public corporation 
and partly to an individual, an action may be brought by such individual 
or by the state or public corporation, as the case may be, or by such indi- 
ee and the state or public corporation. [R. C. 1905, § 7395; R. C. 1895, 

5786. ] 

§ 8016. Procedure same as civil action. What complaint to allege. The 
summons, pleadings and proceedings therein shall be the same as in a civil 
action. It shall be sufficient to allege in the complaint that the defendant 18 
indebted to the plaintiff in the amount of the forfeiture claimed according 
to the provisions of the statute which imposes it, specifying the section and 
chapter containing such statute. And when such section imposes a forfeiture 
for several offenses or delinquencies, it shall specify the particular offense or 
delinquency for which the action is brought, with a demand for judgment 
for the amount of such forfeiture. In case the defendant is not a resident 
of the state an attachment may be issued in such action in like manner as 
in ordinary civil actions against nonresidents. Any such action may be 
brought for and the judgment therein may include as many forfeitures as the 
defendant may have incurred prior to its commencement. [R. C. 1905, § 7396; 
R. C. 1895, § 5787. ] 

As to pleading statute in action to recover penalty under it. Sheets v. Prosser, 
16 N. D. 180, 112 N. W. 72. 

§ 8017. Complaint for forfeited goods. In an action brought to recover 
goods or other things forfeited by the provisions of any statute, it shall be 
sufficient to allege in the complaint, that such goods or other things have been 
forfeited, specifying the section and chapter containing such statute with a 
demand of judgment for the delivery of such goods or other things or the 
value thereof. [R. C. 1905, § 7397; R. C. 1895, § 5788.] ; 

§ 8018. When for highest sum specified. When a forfeiture is imposed, 
not exceeding a specific sum, or when it is not less than one sum nor more 
than another, the action may be brought for the highest sum specified; a 
judgment may be rendered for such sum as the court or jury shall assess or 
¢ aT to be proportionate to the offense. [R. C. 1905, § 7398; R. C. 1895, 

§ 8019. What judgment shall direct. In all cases when judgment is 
recovered pursuant to this chapter, it shall also include the costs of the 
action, and it shall direct that if the same is not, paid, the defendant shall 
be committed to the county jail of the proper county there to be imprisoned 
for a specified time, not exceeding six months, which period shall be fixed by 
the court in view of all the circumstances of the case, or until otherwise 
discharged pursuant to law. In such cases a commitment shall issue as in 
ordinary criminal actions. This section shall not prevent the enforcement 
of any such judgment by execution at any time within one year from its 
rendition. [R. C. 1905, § 7399: R. C. 1895, § 5790.] 

_ § 8020. Forfeitures by ordinance, etc., how recovered. All forfeitures 
imposed by any by-law, ordinance or regulation of any town, city or village, 
or of any corporation organized under the laws of this state, when special 
provision 1s not otherwise made by law for their recovery or punishment 
provided for, the act or omission for which they are imposed may be sued 
for and recovered, pursuant to this chapter. It shall be sufficient to allege 
in the complaint that the defendant is indebted to the plaintiff in the amount 
of the forfeiture claimed, specifying the by-law, ordinance or regulation 
which imposes it. And when such by-law, ordinance or regulation imposes 
a penalty or forfeiture for several offenses or delinquencies it shall specify 
the particular offense or delinquency for which the action is brought with a 
demand for a judgment for the amount of such forfeiture. All money collected 
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on such judgment shall be paid to the treasurer of such town, city, village 
or corporation. [R. C. 1905, § 7400; R. C. 1895, § 5791.] 
§ 8021. To whom moneys collected paid. All moneys collected on account 


entitled thereto as the case may be within twenty days after its collection 
or receipt by him; and in ease of any neglect or failure in such payment the 


8022. City, etc., treasurers to collect forfeitures from justices. Every 
town, village and city treasurer shall demand of and recover from each 
Justice of the peace or police magistrate of his town, village or city 
respectively, all moneys received by such justice upon judgments rendered 


such justice to pay over promptly such moneys upon such demand, such 


treasurer shall institute an action therefor in his name of office against such 


Justice and his sureties upon his official bond. [R. C. 1905, § 7402; R. C. 
1895, § 5793.] 

§ 8023, Property forfeited to state. Whenever by the provisions of law 
any property, real or personal, shall be forfeited to the state, or to any 
officer for its use, an action for the recovery of such property alleging the 
ground of the forfeiture may be brought by the attorney-general or by the 
state’s attorney of the county in which the action is triable in any court 
190 3194] thereof. [R. C. 1905, § 7408; C. Civ. P. 1877, § 547; R. C. 


CHAPTER 29. 
ACTION FOR THE PARTITION OF REAL PROPERTY. 


_ § 8024, When may be brought. When several cotenants hold and are 
Nn possession of real property as partners, joint tenants or tenants in common 
Mm which one or more of them have an estate of inheritance, or for life or lives, 
- for years, an action may be brought by one or more of such persons for a 
Partition thereof according to the respective rights of the persons interested 
€rein and for a sale of such property or a part thereof, if it appears that 
a fe ean cannot be made without great prejudice to the owners. [R. C. 
»§ 7404 ; C. Civ. P. 1877, § 548: R. ©. 1899, § 5795.] 
ag Partition authorized onl when several cotenants possess property. Wells v. Sweeney, 
8. D. 489, 102 Am. St. ep. 818, 94 N. W. 394. 
§ ° may compel partition. 67 Am. Dec. 703. 
Rev cieney of possessory title to support action for partition. 46 L.R.A.(N.S.) 505. 
40 LRA’ N8) 3 Posseesion claiming under void foreclosure as against partition action. 
pignt of one out ‘of possession to partition. 20 L.R.A. 624, 
ight to partition among remaindermen pending life estate. 28 L.R.A.(NS.) 125. 
une it Nee in bankruptcy, or assignee for creditors, to maintain partition. 20 
Remedy of pretermitted heirs by proceeding for partition. 37 L.R.A.(N.S.) 1147. 
artition of community property. 56 LRA. 79. 
_ °F estate by entireties. 30 LRA. 335; 42 L.R.A.(N.S.) 98. 
— °F partnership real estate. 28 LRA. 103, 
——of water rights. 26 L.R.A. 284, 
——f railroad right of way. 39 L.R.A.(N.S.) 538. 
——°f homestead. 56 L.R.A. 77; 4 L.R.A.(N.S.) 786; 27 L.R.A.(N.S.) 550. 
——f mines. 9 Am. St. Rep. 884. 
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Partition of property of decedents. 41 Am. St. (Rep. 140; 119 Am. St. Rep. 586. 

~—of reversions and remainders. 113 Am. St. Rep. 55. 

——of contingent or future estates and interests. 32 Am. St. Rep. 778. 

Removal of action for partition because of separable controversy. 5 L.R.A.(NS.) 77. 

Jurisdiction of suit for partition of real property in another state or country. 69 
L.R.A. 692; 23 LR.A.(NS) 924; 27 L.R.A.(N.S.) 420. 

Jurisdiction of a al to partition personal property. 27 L.R.A.(N.S.) 618. 

Validity of agreement against right to partition. 16 LJR.A. 220. 

Right of partition as a persons not in being. 8 L.R.A.(N.S.) 67. 

As to similar provision in Cal. Code Civ. Proc., § 752, see Martin v. Walker, 58 Cal. 
590; Jameson v. Hayward, 106 Cal. 682, 46 Am. St. Rep. 268, 39 Pac. 1078; Ryer v. 
Fletcher Ryer Co., 126 Cal. 482, 58 Pac. 908; Gardiner v. Cord, 145 Cal. 157, 78 Pac. 
544; Gates v. Salmon, 35 Cal. 576, 95 Am. Dec. 139. 

§ 8025. What complaint must show. The interests of all persons in the 
property, whether such persons are known or unknown, must be set forth 
in the complaint specifically and particularly as far as known to the plaintiff; 
and if one or more of the parties or the share or quantity of interest of any 
of the parties is unknown to the plaintiff, or is uncertain, or contingent, or 
the ownership of the inheritance depends upon an executory devise, or the 
remainder is a contingent remainder so that such parties cannot be named, 
that fact must be set forth in the complaint. [R. C. 1905, § 7405; C. Civ. P. 1877, 
§ 549; R. C. 1899, § 5796. ] 

As to similar provision in Cal. Code Civ. Proc., § 753, see De Uprey v. De Uprey, 27 
Cal. 329, 87 Am. Dec. 81; Morenhout v. Higuera, 32 Cal. 290. 


§ 8026. Only lienors of record. No person having a conveyance of, or 
claiming a lien on the property, or some part of it, need be made a party 
to the action, unless such conveyance or lien appears of record. [R. C. 1905, 
§ 7406; C. Civ. P. 1877, § 550; R. C. 1899, § 5797.] 

§ 8027. Lis pendens required. Immediately after filing the complaint in 
the district court the plaintiff must record in the office of the register of 
deeds of the county, or of the several counties in which the property is 
situated, a notice of the pendency of the action, containing the names of the 
parties, so far as known, the object of the action and a description of the 
Property to be affected thereby. From the time of filing such notice for 
record all persons shall be deemed to have notice of the pendency of the 
action. [R. C. 1905, § 7407; C. Civ. P. 1877, § 551; R. C. 1899, § 5798.] 

§ 8028. To whom summons directed. The summons must be directed to 
all the joint tenants and tenants in common and all persons having an interest 
in or any lien of record by mortgage, judgment or otherwise upon the prop- 
erty or upon any particular portion thereof; and generally to all persons 
unknown or who have or claim any interest in the property. [R. C. 1905, 
§ 7408; C. Civ. P. 1877, § 552; R. C. 1899, 5799. ] 


ae fd similar provision in Cal. Code Civ. roc., § 756, see Martin v. Walker, 58 


§ 8029. Service by publication. When service of the summons is made 
by publication, the Summons as published must be accompanied by a notice 
that the object of the action is to obtain a partition of the property, which 


is the subject of the action, briefly describing th R. C. 1905, § 7409; 
C. Civ. P. 1877, § 553; B.C. 1895 § S800) © ne Same: [B.C 1905, § 7409; 


§ 8030. Requisites of answers, The defendants who have been personally 


C. Civ. P. 1877, § 554; RB. C. 1899, § 580 


As to similar provision in Cal. Code Civ. Proc., § 
. . + § 758, see Adams v. Hopkins, 144 
Cal. 19, 69 Pac. 228, 77 Pac. 712; De Uprey v. De Uprey, 27 Cal. 329, 87 Am. Dee. 81. 
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§ 8031. Title, proofs and judgment. The rights of the several parties, 
plaintiff as well as defendant, may be put in issue, tried and determined in 
such action; and when a sale of the premises is necessary the title must be 
ascertained by proof to the satisfaction of the court before the judgment of 
sale can be made; and when service of the complaint has been made by 
publication, like proof must be required of the right of the absent or unknown 
parties before such judgment is rendered ; except that when there are several 
unknown persons, having an interest in the property, their rights may be 
considered together in the action as not between themselves. [R. C. 1905, 


§ 7411; C. Civ. P. 1877, § 555; R. C. 1899, § 5802.] 
As to similar provision in Cal. Code Civ. Proc., § 759, see Ingraham v. Gildermester, 
2 Cal. 161; De Uprey v. De Uprey, 27 Cal. 329, 87 Am. Dec. 81. 


§ 8032. When partial partition adjudged. Whenever from any cause it is 
in the opinion of the court impracticable or highly inconvenient to make a com- 
plete partition in the first instance among all the parties in interest, the court 
may first ascertain and determine the shares or interest respectively held by 
the original cotenants and thereupon adjudge and cause a partition to be made, 
as if such original cotenants were the parties and sole parties in interest and 
the only parties to the action and thereafter may proceed in like manner to 
adjudge and make partition separately of each share or portion so ascertained 
or allotted as between those claiming under the original tenant to whom the 
same shall have been so set apart, or may allow them to remain tenants in 
common thereof as they may desire. [R. C. 1905, § 7412; C. Civ. P. 1877, § 556; 


R. C. 1899, § 5808. ] 
As to similar provision in Cal. Code Civ. Proc., § 760, see Emeric v. Alvarado, 64 
Cal. 529, 2 Pac, 418, 


§ 8033, Referee to determine outstanding liens. If it appears to the court 
by the certificate of the register of deeds, or clerk of the district court, or 
by the sworn or verified statement of any person who may have examined 
or searched the records that there are outstanding liens or incumbrancees of 
record upon such real property, or any part or portion thereof, which existed 
and were of record at the time of the commencement of the action and the 
Persons holding such liens are not made parties to the action, the court must 
either order such persons to be made parties to the action, by an amendment 
or supplemental complaint, or appoint a referee to ascertain whether or not 
such liens or incumbrances have been paid or, if not paid, what amount 
remains due thereon, and their order among the liens or incumbrances sev- 
erally held by such persons and the parties to the action, and whether the 
amount remaining due thereon has been secured in any manner and if secured 
the nature and extent of the security. [R. C. 1905, § 7413; C. Civ. P. 1877, 
§ 557; B.C. 1899, § 5804.) 

§ 8084. Notice to appear before referee. Service. Report. The plaintiff 
must cause a notice to be served a reasonable time previous to the day for 
*ppearance before the referee, appointed as provided in the preceding section, 
on each person having outstanding liens of record, who is not a party to the 
action, to appear before the referee at a specified time and place to make 
Proof by his own affidavit or otherwise of the amount due or to become due 
contingently or absolutely thereon. In case such person is absent or his resi- 
dence ig unknown, service may be made by publication or notice to his agent 
under the direction of the court in such manner as may be proper. The report 
of the referee must thereupon be made to the court and must be confirmed, 
modified or set aside and a new reference ordered as the justice of the case 
may Tequire. [R. C. 1905, § 7414; C. Civ. P. 1877, § 558; R. C. 1899, § 5805.] 

§ 035. Sale or partition. If it is alleged in the complaint and established 

y evidence, or if it appears by the evidence without such allegation in the 
complaint to the satisfaction of the court, that the property, or any part of it, 
8 80 situated that partition cannot be made without great prejudice to the 
Owners, the court may order a sale thereof. Otherwise upon the requisite 
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proof being made it must order a partition according to the respective rights 
of the parties as ascertained by the court and appoint three referees therefor; 
and must designate the portion to remain undivided for the owners whose 
interests remain unknown or are not ascertained. [R. C. 1905, § 7415; C. Civ. 
P. 1877, § 559; R. C. 1899, § 5806.] 
As to similar provision in Cal. Code Civ. Proc., § 763, see Mitchell v. Cline, 84 Cal. 
409, 24 Pac. 164; Jameson v. Hayward, 106 Cal. 682, 46 Am. St. Rep. 268, 39 Pac. 1078; 
Bartlett v. Mackey, 130 Cal. 181, 62 Pac. 482. 

§ 8036. Method and rule of partition. In making the partition referees 
must divide the property and allot the several portions thereof to the respective 
parties, quality and quantity relatively considered, according to the respective 
rights of the parties as determined by the court, pursuant to the provisions 
of this chapter, designating the several portions by proper landmarks and 
may employ a surveyor with the necessary assistants to aid them. Before 
making partition or sale the referees may, whenever it will be for the advan- 
tage of those interested, set apart a portion of the property for a way, road 
or street and the portion so set apart shall not be assigned to any of the 
parties, or sold, but shall remain an open and public way, road or street, unless 
the referees shall set the same apart as a private way for the use of the parties 
interested, or some of them, their heirs or assigns, in which case it shall 
remain such private way. ([R. C. 1905, § 7416; C. Civ. P. 1877, § 560; R. C. 
1899, § 5807.] 

Cotenants not enti i i i ‘ 
Egor oN eee ae ees for improvements, when. Gjerstadengen v 

As to similar provision in Cal. Code Civ. Proc., § 763, see Mitchell v. Cline, 84 Cal. 
409, 24 Pac. 164; Jameson v. Hayward, 106 Cal. 682, 46 Am. St. Rep. 268, 39 Pac. 
1078; Bartlett v. Mackey, 130 Cal. 181, 62 Pac. 482, 

§ 8037. Referee’s report. The referees must make a report of their pro- 
ceedings, specifying therein the manner in which they executed their trust 
and describing the property divided and the share allotted to each party with 
& particular description of each share. [R. C. 1905, § 7417; C. Civ. P. 1877, 
§ 561; R. C. 1899, § 5808. | 

§ 8038. Judgment on report. Effect of. The court may confirm, change, 
modify or set aside the report and, if necessary, appoint new referees. Upon 
the report being confirmed judgment must be rendered that such partition be 
effectual forever, which judgment is binding and conclusive: 

_1. On all persons named as parties to the action and their legal representa- 
tives, who have at the time any interest in the property divided, or any part 
thereof, @8 Owners in fee, or as tenants for life, or for years, or as entitled to 
the reversion, remainder or the inheritance of such property, or any part 
thereof, after the determination of a particular estate therein, and who by 
any contingency may be entitled to a beneficial interest in the property, or 
ree an interest in any undivided share thereof as tenants for years or 

2. On all persons interested in the property, who may be unknown, to whom 


notice has been given in the action for partition by publication. 


ae all other persons claiming from such parties or persons, or either of 


are judgment ig invalidated by reason of the death of any party before 

% a iu gment or decree; but such judgment or decree is as conclusive against 

pea ene faa assigns of such decedent as if it had been 

is death. oC. . . ; 

1899, § 5809] [ 1905, § 7418; C. Civ. P. 1877, § 562; R. C 
Compulsory partition. 101 Am. St. Rep. 864. 


oe bas judgment in partition. 40 Am. Dec. 640. 
89 L RAINS. one of property acquired by inheritance, upon its course of descent. 


upon rights of defend ‘ 
attention of the court. “1a rhe we themselves, which were not brought to the 
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Divestiture of estates of persons not in being by partition. 42 L.R.A.(N.S.) 443. 

Collateral attack upon judgment in partition. 124 Am. St. Rep. 713. 

—on judgment of nonsuit, for fraud not affecting jurisdiction. 36 L.R.A.(N.S.) 
986 


Injunction against judgment in partition for defenses existing prior to rendition. 
81 L.R.A. 773. 

Right to accept favorable part of decree and appeal from the rest. 29 L.R.A.(NS.) 10. 

As to similar provision in Cal. Code Civ. Proc., § 766, see Dunn v. Dunn, 137 Cal. 51, 


de Pac. 847; Morenhout v. Higuera, 32 Cal. 289; Gates v. Salmon, 35 Cal. 576, 95 Am. 
- 139. 


§ 8089. What tenants not affected. The judgment does not affect tenants 
for years, less than ten, to the whole of the property which is the subject of 
the partition. [R. C. 1905, § 7419; C. Civ. P. 1877, § 568; R. C. 1899, § 5810.] 

As to similar provision in Cal. Code Civ. Proc., § 767, see Stevens v. Ross, 1 Cal. 94. 

§ 8040. Payment of expenses. The expenses of the referees, including those 
of a surveyor and his assistants, when employed, must be ascertained and 
allowed by the court, and the amount thereof, together with the fees allowed 
by the court in its discretion to the referees, must be apportioned among the 


different parties to the action equitably. [R. C. 1905, § 7420; C. Civ. P. 1877, 
§ 564; R. C. 1899, § 5811.] 


As to similar. provision in Cal. Code Civ. Proc., § 768, see Mesnager v. De Leonis, 
140 Cal. 402, 73 Pac. 1052, 


_ § 8041. Liens follow owner’s share. When the lien is on an undivided 
interest or estate of any of the parties, such lien, if partition is made, shall 
thenceforth be a charge only on the share assigned to such party; but such 
share must first be charged with its just proportion of the costs of the partition, 
1899, § S01S to such lien. [R. C. 1905, § 7421; C. Civ. P. 1877, § 565; R. C. 

§ 8042. Certain estates set off. When a part of the property only is ordered 
to be sold, if there is an estate for life or years, in an undivided share of the 
whole property, such estate may be set off in any part of the property not 
€ 5813 | to be sold. [R. C. 1905, § 7422; C. Civ. P. 1877, § 566; R. C. 1899, 

§ 8043. How proceeds.of incumbered property applied. The proceeds of 
the sale of incumbered property must be applied under the direction of the 
court as follows: 

1. To pay its just proportion of the general costs of the action. 

2. To pay the costs of the reference. 

3. To satisfy and cancel of record the several liens in their order of priority, 

y payment of the sums due and to become due; the amount due to be verified 
by affidavit at the time of payment. 

4. The residue among the owners of the property sold, according to their 
respective shares therein. [R. C. 1905, § 7423; C. Civ. P. 1877, § 567; R. C. 
1899, § 5814.] 

: 8044. Lienor having other security. Whenever any party to an action 
r 0 holds a lien upon the property, or any part thereof, has other security 
or the payment of the amount of such lien the court may, in its discretion, 
order such security to be exhausted before distribution of the proceeds of sale, 
or may order a just deduction to be made from the amount of the lien on the 
1899, 6 280 “a thereof. ([R. C. 1905, § 7424; C. Civ. P. 1877, § 568; R. C. 
‘at 8045. Distribution by referee. The proceeds of sale and the securities 

en by the referees, or any part thereof, must be distributed by them to the 
oe entitled thereto, whenever the court so directs. But in case no direc- 
ae 18 given all of such proceeds and securities must be paid into court, or 
regal therein, or as directed by the court. [R. C. 1905, § 7425; C. Civ. P. 
7, § 569; R. C. 1899, § 5816} 
icc Part of action continued. When the proceeds of the sale of any 
or parcel belonging to persons who are parties to the action, and who are 
Own, are paid into court the action may be continued as between such parties 
1919 
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for the determination of their respective claims thereto, which must be ascer- 
tained and adjudged by the court. Further testimony may be taken in court, 
or by a referee, at the discretion of the court, and the court may, if necessary, 
require such parties to present the facts or law in the controversy by pleading 
as in an original action. ([R. C. 1905, § 7426; C. Civ. P. 1877, § 570; R. C. 
1899, § 5817.] 

§ 8047. How sales made. ll sales of real property made by referees under 
this chapter must be made at public auction to the highest bidder upon notice 
published in the manner required for the sale of real property on execution. 
The notice must state the terms of sale and if the property, or any part of it, 
is to be sold subject to a prior estate, charge or lien, that must be stated in 
the notice. [R. C. 1905, § 7427; C. Civ. P. 1877, § 571; R. C. 1899, § 5818.] 

Applicability of rule of caveat emptor to sales for partition. 83 L.R.A.(N.S.) 409. 
8048. Terms of sale fixed by court. The court must in the order for sale 
direct the terms of credit which may be allowed for the purchase money of 
any portion of the real property, of which it may direct a sale on credit and 
for that portion of which the purchase money is required to be invested for the 
benefit of unknown ownegs, infants and owners out of the state. [R. C. 1905, 
§ 7428 ; C. Civ. P. 1877, § 572; R. C. 1899, § 5819. ] 


As to similar provision in Cal. Code Civ. Proc., § 776, see Hammond v. Cailleaud, 
111 Cal. 206, 52 Am. St. Rep. 167, 43 Pac, 607. 


§ 8049. Security for purchase money. The referees may take separate mort- 
gages and other securities for the whole or convenient portions of the pur- 
chase money, or such parts of the property as are directed by the court to be 
sold on credit for the shares of any known owner of full age in the name of 
such owner; and for the shares of an infant, in the name of the guardian of 
such infant; and for other shares, in the name of the elerk of the district 
court, and his successors in office. [R. C. 1905, § 7429; C. Civ. P. 1877, § 573; 
R. C. 1899, § 5820.] 

§ 8050. Estate for life or years. Compensation to. The person entitled to 
a tenancy for life or years, whose estate has been sold, is entitled to receive 
such sum as may be deemed a reasonable satisfaction for such estate and which 
the person so entitled may consent to accept instead thereof by an instrument 
in writing filed with the clerk of the court. Upon the filing of such consent 
the clerk must enter the same in the minutes of the court. [R. C. 1905, § 7430; 
C. Civ. P. 1877, § 574; R. C. 1899, § 5821.] 

§ 8051. Compensation when consent not given. If such consent is not given, 
filed and entered as provided in the last section at or before a judgment o 
sale is rendered, the court must ascertain and determine what proportion of 
the proceeds of the sale after deducting expenses will be a just and reason- 
able sum to be allowed on account of such estate and must order the same to 
be paid to such party or deposited in court for him, as the case may require. 
[R. C. 1905, § 7431; C. Civ. P. 1877, § 575; R. C. 1899, § 5822.] 

§ 8052. Same, when unknown person. If the persons entitled to such estate 
for life or years are unknown, the court may provide for the protection of 
their rights in the same manner as far as may be as if they were known and 
had appeared. [R. C. 1905, § 7482; C. Civ. P. 1877, § 576; R. C. 1899, § 5823.] 
__ § 8053. Value of future estates settled by court. In all cases of sales when 
it appears that any person has a vested or contingent or future right or estate 
in any of the property sold, the court must ascertain and settle the proportion- 
ate value of such contingent or vested right or estate and must direct such 
proportion of the proceeds of the sale to be invested, secured or paid over in 
such manner as to protect the rights and interests of the parties. [R. C. 1905, 
§ 7433 ; C. Civ. P. 1877, § 577; R. C. 1899. § 5824.] 

§ 8054. Terms of sale made known at time. In all cases of sales of property 
the terms must be made known at the time, and if the premises consist of 
distinct farms or lots, they must be sold separately. [R. C. 1905, § 7434; C. 
Civ. P. 1877, § 578; R. C. 1899, § 5825.] 
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being the subject of the action, except for the benefit of the infant. All sales 
contrary to the provisions of this section are void. [R. C. 1905, § 7435; C. Civ. 
P. 1877, § 579: R. C. 1899, § 5826.] 


As to similar Provision in Cal. Code Civ. Proc., § 783, see Hammond v. Cailleaud, 
111 Cal. 206, 52 Am. St. Rep. 167, 43 Pac. 607. 


of sale. After completing a sale of property, or any part 


to similar provision in Cal. Code Civ. Proc., § 784, see Hammond y. Cailleaud, 
111 Cal. 206, 52 Am. St. Rep. 167, 43 Pac. 607. 


§ 8057. Order to convey. If the Sale is confirmed by the court an order 
must be entered, directing the referees to execute conveyances and take secu- 
nities pursuant to such sale, which they are hereby authorized to do. Such 
order may also give directions to them respecting the disposition of the pro- 
ceeds of sale. [R. C. 1905, § 7437; C. Civ. P. 1877, § 581; R. C. 1899, § 5828.] 

Implied grant of easement in artition deed. 3 L.R.A.(N.S.) 1089. 
Effect of deed in partition ag distiagataheg from ordinary deeds. 57 L.R.A, 332. 


: Receipt of lienor, when purchaser. When a party entitled to a 
share of the Property or an incumbrancer entitled to have his lien paid out 
of the sale, becomes a purchaser, the referees may take his receipts for so 
much of the proceeds of the sale ag belongs to him. [R. C. 1905, § 7438; C. 

] 


§ 7439; C. Civ. P. 1877, § 583 ; R. C. 1899, § 5830. ] 

8060. Investment of unknown owner’s proceeds. When there are pro- 
ceeds of a gale belonging to an unknown owner or to a person without the 
state who hag no legal representative Within it, the same must be invested 
im bonds of the United States for the benefit of the persons entitled thereto. 

1905, § 7440; C. Civ, P. 1877, § 584; R. C. 1899, § 5831.] 
ties taken in name of clerk. When the security of the pro- 
ceeds of the sale is taken, or when an investment of any proceeds is made, 
it must be done, except as herein otherwise provided, in the name of the clerk 


referees on a sale and the parties interested in such security by an instrument 
In Writing under their hands delivered to the referees, agree upon the shares 
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§ 8063. Clerk’s duty. The clerk of the district court, in whose name a 
security is taken, or by whom an investment is made, and his successor in 
office, must receive the interest and principal as it becomes due, and apply 
and invest the same as the court may direct; and must deposit with the 
county treasurer all securities taken, and keep an account in a book provided 
and kept for that purpose in the clerk’s office, free for inspection by all per- 
sons, of investments and money received by him thereon, and the disposition 
thereof. [R. C. 1905, § 7443; C. Civ. P. 1877, § 587; R. C. 1899, § 5834.) 

§ 8064. Compensation for inequality. When it appears that the partition 
cannot be made equal between the parties according to their respective rights, 
without prejujice to the rights and interests of some of them, and a partition 
is ordered, the court may adjudge compensation to be made by one party to 
another, on account of the inequality; but such compensation shall not be 
required to be made to others by owners unknown, nor by an infant, unless 
it appears that such infant has personal property sufficient for that purpose, 
and that his interest will be promoted thereby. And in all cases the court 
has power to make compensatory adjustment between the respective parties 
according to the ordinary principles of equity. [R. C. 1905, § 7444; C. Civ. P. 
1877, § 588; R. C. 1899. § 5835.) . 

§ 8065. To whom infant’s share paid. When the share of an infant is 
sold, the proceeds of the sale may be paid by the referee making the sale to 
his general guardian or the especial guardian appointed for him in the action, 
upon giving the security required by law or directed by order of court. 
[R. C. 1905, § 7445; C. Civ. P. 1877, § 589; R. C. 1899, § 5836.] 

§ 8066. Share of insane and incompetent. The guardian who may be en- 
titled to the custody and management of the estate of an insane person or 
other person adjudged incapable of conducting his own affairs, whose interest 
in real property has been sold, may receive in behalf of such person his share 
of the proceeds of such real property from the referees. on executing, with 
sufficient sureties, an undertaking approved by a judge of the court, that he 
will faithfully discharge the trust imposed in him, and will render a true and 
just account to the person entitled or to his legal representative. [R. C. 1905, 
§ 7446; C. Civ. P. 1877, § 590; R. C. 1899, § 5837.] 


As to similar provision in Cal. Code Civ. Proc., § 794, see Lacoste v. Eastland, 117 
Cal. 673, 49 Pac. 1046. 

§ 8067. Guardian may consent to partition without action. The general 
guardian of an infant, and the guardian entitled to the custody and manage- 
ment of the estate of an insane person or other person adjudged incapable 
of conducting his own affairs, who is interested in real property held in joint 
tenancy, or in common, or in any other manner, so as to authorize his being 
made a party to an action for the partition thereof, may consent to a parti- 
tion without action, and agree upon the share to be set off to such infant, 
or other person entitled, and may execute a release in his behalf to the owners 
of the shares of the parts, to which they may be respectively entitled, upon an 


craesate the court. [R. C. 1905, § 7447; C. Civ. P. 1877, § 591; R. C. 1899, 
cal 490, 22 Pao? ae in Cal. Code Civ. Proc., § 795, see Richardson v. Loupe, 80 


§ 8068. Costs, fees and disbursements. The costs of a partition including 
reasonable counsel fees, expended by the plaintiff or either of the defend- 
ants, for the common benefit, fees of referees and other disbursements, must 
be paid by the parties respectively entitled to share in the lands divided m 
proportion to their respective interests therein and may be included and 
specified in the judgment. In that case they shall be a lien on the several 
shares, and the judgment may be enforced by execution against such shares 
and against other property held by the respective parties. When, however, 
litigation arises between some of the parties only, the court may require the 
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expense of such litigation to be paid by the parties thereto, or any of them. 
[R. C. 1905, § 1448 ; C. Civ. P. 1877, § 592: R. C. 1899, § 5839.) 
As to similar provision in Cal. Code Civ. Proc., § 796, see Goodenow vy, Ewer, 16 Cal. 
461, 76 Am. Dec. 540, 


chapter; and the Single referee, when thus appointed, has all the powers 
and may perform all the duties required of the three referees, [R. C. 1905, 
840. ] 


ound incorrect, under the direction of the court. [R. C. 1905, § 7451; 
C. ya P. 1877, § 595; B.C. 1899, § 5842.] 


} 8072. Interest on disbursements. Whenever during the progress of the 
action for partiti : . 


; rtitio 
tion of the court or the judge thereof by a party thereto, interest must be 
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FORECLOSURE OF MORTGAGES, LIENS AND CONTRACTS. 


ARTICLE 1. FORECLOSURE By ADVERTISEMENT, §§ 8073-8098. 
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ARTICLE 1. FORECLOSURE BY ADVERTISEMENT, 
§ 8073, Po 


Wer of sale. Foreclosure authorised. Every mortgage of real 
apenty containing a power of sale may upon default being made in the con- 
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ditions of such mortgage be foreclosed by advertisement in the cases and 
manner hereinafter provided. [R. C. 1905, § 7453; C. Civ. P. 1877, § 597; R. C. 
1895, § 5844.] 

Foreclosure by advertisement; injunction of. William McCann v. Mortg. Bank & 
Inv. Co., 3 N. D. 172, 54 N. W. 1026; James River yecge v. Campbell, 6 S. D. 157, 60 
N. W. 750; Nichols v. Tingstad, 10 N. D. 172, 86 N. W. 694. 

Not by advertisement, in absence of express power of sale. Grant v. Mort. Co., 3 S. D. 
390, 53 N. W. 746; Male v. Longstaff, 9 S. D. 389, 69 N. W. 577. ; 

Death of mortgagor does not terminate power of sale. Reilly v. Phillips, 4 8. D. 
604, 57 N. W. 780; Grandin v. Emmons, 10 N. D. 223, 86 N. W. 723. ; 

Application by mortgagor for injunction an ex parte agen counter affidavits 
not allowed. Commercial Bank v. Smith, 1 S. D. 28, 44 N. W. 1024. ; 

Certificate of sale by deputy. Hodgdon v. Davis, 6 D. 21, 50 N. W. 478; Wilson v. 
Russell, 4 D. 376, 31 N. W. 645. : 
ae advertisement is with due process of law. Robinson v. McKinney, 4 D. 290, 29 

. W. 658. 

Procedure by which injunction against foreclosure of mortgage by advertisement is 
obtained is not special proceeding on which to base appeal. acy v. Scott, 13 N. D. 
577, 101 N. W. 905. . 

Purchaser of land at tax sale cannot enjoin foreclosure of mortgage by virtue of 
statute. Scott v. District Ct., 15 N. D. 259, 107 N. W. 61. 

As to right to resist foreclosure of mortgage by setting up usury. Grove v. Great 
Northern Loan Co., 17 N. D. 352, 116 N. W. 345. 

Right to strict foreclosure of a mortgage. 20 L.R.A. 370. 

Necessity for sales under powers to be for reasonable price. 103 Am. St. Rep. 51. 

Mortgage containing power of sale may be foreclosed by advertisement although 
oe officer omitted to transcribe sich power. Shelby v. Bowden, 16 8. D. 531, 
94 N. W. 416. 

Sufficiency of acknowledgment of assignment of trust deed by corporation to record 
same. Erickson v. Conniff, 19 S. D. 41, 101 N. W. 1104. 

Foreclosure by exercise of power of sale. 92 Am. St. Rep. 573. 


§ 8074. When proceeding enjoined. When the mortgagee or his assignee 
has commenced proceedings for the foreclosure of a mortgage by advertise- 
ment and it shall be made to appear by the affidavit of the mortgagor, his 
agent or attorney to the satisfaction of a judge of the district court of the 
county where the mortgaged property is situated, that the mortgagor has a 
legal counterclaim or any other valid defense against the collection of the 
whole or any part of the amount claimed to be due on such mortgage, such 
judge may by an order to that effect enjoin the mortgagee or his assignee 
from foreclosing such mortgage by advertisement and direct that all further 
proceedings for the foreclosure be had in the district court properly having 
jurisdiction of the subject matter; and for the purpose of carrying out the 
provisions of this section service may be made upon the attorney or agent 


Hs sae ee or assignee. [R. C. 1905, § 7454; 1883, ch. 61, §1; B.C. 1895, 


Word “mortgagor” as used in this section includes those persons in privity to and 
oeene eee mortgagor. State ex rel. Security Bank v. Buttz, 21 N. D. 540, 131 


Foreclosure by advertisement is “with due process of law.” Robinson v. McKinncy, 

4 2 ne 29 N. W. 658. lid 
ertificate of sale by deputy, in own name as deputy, though irregular, is valid. 

Hodgdon v. Davis, 6 D. 21, 50 x. W. 478; Wilson v. Bosse, 4 De 376, 31 N. W. 645. 

Power of court to enjoin foreclosure by advertisement is discretionary, and will be 
disturbed for abuse only. William McCann v. Mortgage Bank & Investment Co., 
3 N. D. 172, 54 N. W. 1026; James River Lodge v. Campbell, 6 S. D. 157, 60 N. W. 
750; Nichols v. Tingstad, 10 N. D. 172, 86 N. W. 694. ; 

Defendant enjoining foreclosure can plead statute of limitations in subsequent suit. 
Teigen v. Drake, 13 N. D. 502, 101 N. W. 893. 
_ Procedure to enjoin foreclosure is not a special proceeding. Order granting such 
injunction not appealable. Tracy v. Scott, 13 N. D. 576, 101 N. W. 905. ’ 

Application by mortgagor for injunction an ex parte proceeding; counter affidavits 
not allowed. Commercial Bank v. Smith, 1 S. D. 28, 44 N. W. 1024. 

Cannot foreclose by advertisement, in absence of express power of sale in mortgage. 
de ery Co., 3 S. D. 390, 53 N. W. 746; Male v. Longstaff, 9 S. D. 389, 69 

Death of mortgagor does not terminate power of sale. Reilly v. Phillips, 4 §. D. 
604, 57 N. W. 780; Grandin v. Emmons, 10 N. D. 223, 86 N. W. 723. 
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Purchaser at tax sale cannot avail himself of ex parte remedy provided Sd this sec- 
oe penn foreclosure of mortgage. Hodgson v. State Finance Co., 19 N. D. 139, 
122 N. W. 336. 

eral be may not plead limitations in defense to foreclosure be by advertise. 
ment, and subsequently transferred to circuit court, Kammann y. arton, 26 S. D. 
371, 128 N. W. 329. 

‘oes power of sale in a mortgage or deed of trust confer an interest which prevents 
its revocation by death of mortgagor. 70 L.R.A. 135. 

Right to enjoin sale under a power in a mortgage against which the statute of 
limitations has run. 6 L.R.A.(N.S.) 510. 

Effect of bar of other remedies to prevent a sale of property under a power in a 
trust deed or mortgage. 13 L.R.A.(N.S.) 1210. 

Injunction against sale under power in mortgage because of overstatement of amount 
due. 35 L.R.A.(N.S.) 909, 


§ 8075. Mortgages. Agents and attorneys must have power of attorney 


assignee, person or persons, firm, corporation, executor, administrator, trustee 
or guardian, authorizing such foreclosure, and in foreclosure proceedings by 


Plaint. [R. C. 1905, § 7455; 1901, ch. 132, § 1; 1903, ch. 153, § 1.] 
veceasity of complaint to foreclose mortgage on land showing that attorney institut- 
aug oe had power of attorney for that purpose. Vieta v, Si ver, 19 N. D. 445, 126 
» W. 239, 


§ 8076. Foreclosure of real estate mortgage by agent or attorney not valid, 
When. No sale of real estate upon the foreclosure made by an agent or attor- 





failure to do s0 shall invalidate such foreclosure. [R. C. 1905, § 7456; 1901, 
ch. 132, § 2, 1903, ch. 152, § 2.] 
- Prerequisites to right to foreclose. To entitle a party to make such 
foreclosure it shall be requisite : 
1. That default in a condition of such mortgage shall have occurred by 
which the power of sale has become operative. 
2. That no action or Proceedings shall have been instituted at law to recover 
the debt then remaining secured 3yY such mortgage, or any part thereof; or 
t any action or Proceeding has been instituted, that the same has been discon- 


. That the mortgage containing such power of sale has been duly recorded 
and, if it shall have been assigned, that all the assignments thereof have: 


pe any revorded. [R. C. 1905, § 7457; C. Civ. P. 1877, § 598; B.C. 1895, 


Right of mortgagee to exercise Power of sale during pendency of mortgage fore- 
closure, or of action for debt secured. 2 B. R. C. 841. 
Yo similar provision in Minn. Stat. 1878, § 2, ch. 81, see Balme v. Wambaugh, 

16 Minn. 116, Gil. 106; Morrison v. Mendenhall, 18 Minn. 232, Gil. 212. 

: no action has been commenced is an essential prerequisite. Rudolph v. Her- 
man, 4 8, D. 283, 56 N. W. 901. 
by One must be owner and holder of record title of mort ge before he can foreclose 
y advertisement, Hebden v. Bina, 17 N. D. 235, 116 N. W. 85. 

Assignment must be recorded before foreclosure. Hickey v. Richards, 3 D. 345, 20 
ay: 428; Morrie v. McKnight, 1.N’ D. 266, 47 N. W. 375. 
Attempted foreclosure by assignee without recording assignment is invalid. Lang- 
me, ©: Keith, 19 8. D. 351, 103 NW. 210. 

Mortgage containing power of sale may be foreclosed by advertisement, although 
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recording officer omitted to transcribe such power. Shelby v. Bowden, 16 §&. D. 531. 
94 N. W. 416. 

Sufficiency of acknowledgment of assignment of trust deed by corporation to record 
same. Erickson v. Conniff, 19 8. D. 41, 101 N. W. 1104. 


§ 8078. Foreclosure for installments. In case of mortgages given to secure 
the payment of money by installments, each of the installments mentioned in 
the mortgage shall be taken and deemed to be a separate and independent 
mortgage, and the mortgage for each of such installments may be foreclosed 
in the same manner and with like effect as if a separate mortgage was given 
for each of such installments and a redemption of any such sale shall have 
the like effect as if the sale for such installments had been made upon a prior 
nidependent mortgage. [R. C. 1905, § 7458; C. Civ. P. 1877, § 599; R. C. 1895, 
§ 5847.] 


Notes secured by mortgage share pro rata, though due at different times. Commercial 
Bank v. Jackson, 7 S. D. 135, 63 N. W. 548. 

Installments mentioned in mortgage must be considered as each a me mortgage 
which may be foreclosed. Borden v. McNamara, 20 N. D. 225, 127 N. W. 104, Ann. 
Cas. 19126, 841. 

Sale in proceedings to enforce mortgage for part of debt. 37 L.R.A. 751. 


§ 8079. How notice published. Notice that the mortgage will be foreclosed 
by a sale of the mortgaged premises or some part thereof must be given by 
publishing the same six times, once in each week for six successive weeks, in 
& newspaper of the county where the premises intended to be sold, or some 
part thereof, are situated, if there is one, and if not, then in some newspaper 
published at the seat of government. [R. C. 1905, § 7459; C. Civ. P. 1877, 
§ 600; R. C. 1895, § 5848.) 


Applicable to foreclosure after enactment of statute, of mortgage executed before. 
Olson v. Casselman, 15 N. D. 34, 105 N. W. 1105. 

Publication once in each week covering thirty-seven days is for six successive weeks. 
Thomas v. Issenhuth, 18 8. D. 303, 100 N. W. 436. 

First publication must be made at least forty-two days before day of sale. Finlay- 
son v. Peterson, 4 N. D. 587, 67 N. W. 953, 57 Am. St. Rep. 584, 33 L.R.A. 532. 

Publication for forty days sufficient under North Dakota statute as amended. Me- 
Donald v. Nordyke Marmon Co., 9 N. D. 290, 83 N. W. 6; Grandin v. Emmons, 10 
N. D. 223, 86 N. W. 723. 

Publication in paper of general circulation sufficient. Smith v. Commercial Bank, 
7S. D. 465, 64 NW. 529; Tsenery v. Mortgage Co., 11 8. D. 506, 78 N. W. 991. 

Publication of foreclosure sale upon any day in week is sufficient for calendar week, 
which commenced previous Sunday morning, and similar publication upon six successive 
weeks next prior to sale is sufficient, provided publications were five days apart. 
Cotton v. Horton, 22 N. D. 1, 132 N. W. 225. 

What fund is chargeable with costs and expenses of foreclosure sale when incum- 
bered property is sold in bankruptcy free of liens. 29 L.R.A.(N.S.) 737. 


; § 8080. Form of notice. Such notice shall be in substantially the following 
orm: 


Notice is hereby given that that certain mortgage, executed and delivered 


DY ace deeeute tit nye be , Mortgagor, tO ........... ccc eee , mortgagee, dated 
the ............ day of ............ , 19.., and filed for record in the office 
of the register of deeds of the county of .............05. and state of North 
Dakota on the ............ day of ............ ,19..., and recorded in book 
his duseea laity of .......... at page ...... (and assigned by said mortgagee to 


BeSea th dee --), will be foreclosed by a sale of the premises in such mortgage 
and hereinafter described at the front door of the court house in the county 
Ol asiecqisus and state of North Dakota at the hour of .... o’clock ..m., on 
BING 650. OW cue day of .......... , 19..., to satisfy the amount due upon such 
mortgage on the day of sale. The premises described in such mortgage and 
which will be sold to satisfy the same are described as follows: (Here insert 
description.) 

There will be due on such mortgage at the date of sale the sum of ........-- 
dollars. [R. C. 1905, § 7460; R. C. 1895, § 5849.] 


Mere inaccuracies in notice will not invalidate sale. Iowa Invest. Co. v. Shepard, 8 
S. D. 332, 66 N. W. 451. 
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on such mortgage at the date of the sale and the costs and expenses allowed 


by law. [R. OC. 1905, § 7462: C. Civ. P. 1877, § 604: R. CG. 1895, § 5851.] ; 
Sale of parcels separately. Thompson y. Browne, 10 S. D. 344, 73 N. W. 194 : vd 
dlesex Banking Co. vy. Lester, 7 8. D. 333, 64 N. W. 168; Kirby v. Howie, 9 8. D. , 
70 N. W. 640. 


§ 8083. Mortgagee may purchase. The mortgagee, his assigns, or their 
legal representatives, may fairly and in good faith purchase the premises so 
advertised, or any part thereof, at such sale. [R. C. 1905, § 7463: C. Civ. P. 
1877, § 605; R. C. 1899, § 5852.] 

§ 8084. Certificate of gale. Contents. Record. Whenever any real prop- 
erty shall be sold by virtue of a power of sale contained in any mortgage the 
officer making the gale shall immediately give to the purchaser a certificate 
of sale containing: 

1. A particular description of the real property sold. 

. The price bid for each distinct lot or parcel. 

3. The whole price paid. 

4. The costs and fees for making the sale. 

Such certificate must be executed and acknowledged and may be recorded 
a8 provided in case of a certificate of sale of real property upon execution 
se have the same validity and effect. [R. C. 1905, § 7464; C. Civ. P. 

» § 606; R. C., ; 
ts ee Jie within ten days. Johnson vy, Day, 2 N. D. 295, 50 
- W. 701; Martin vy. Hawthorne, 5 N. D. 66, 63 N. W. 895. 


Year of redemption commences to run on day of sale. Trenery v. Mort. Co., 11 8. D. 
506, 78 N. W. 991. 


Execution of certificate by deputy. Hodgdon v. Davis, 6 D. 21, 50 N. W. 478. 

‘ffect of certificate and at i ate is meant in reference to execution statute. ee 
ota Horse & Cattle Co. v. Serumgard, 17 N. D. 466, 29 L.R.A.(N.S.) oes 

- 453. 


N. W 

§ 8085. Redemption by whom. Rights. The property sold may be 
Tedeemed within one year from the day of sale in like manner and to the 
Same effect as provided in chapter 12 of this code for redemption of real prop- 
erty sold upon execution so far as the same may be applicable, by: 

1. The mortgagor or his successor in interest in the whole or any part of 
the property. 

2. A creditor having a lien by judgment or mortgage on the property sold, 
Or On some share or part thereof, subsequent to that on which the property 
was sold. Such creditor is termed a redemptioner and has all the rights of a 
redemptioner under that chapter. And the mortgagor and his successor in 
Interest has all the rights of the judgment debtor and his successor in interest 
suey therein. [R. C. 1905, § 7465; C. Civ. P. 1877, § 607; R. C. 1899, 


sop “aemption from previous redemptioner. Brooks a O’Connor, 6 N. D. 285, 69 N. W. 
; Rudolph y. Herman, 4 S. D. 283, 56 N. W. 901. 
ane of redemption limited to one year. Nichols v. Tingstad, 10 N. D. 172, 86 N. W. 


Extension of time for redemption does not apply to mortgages executed before its 
passage. Hollister y. Donaho, 11 S. D. 497, 78 N. W. 959. ; atic 

Assignee of mortgages is not redemptioner entitled to redeem from BO LAN S.) 
tioner. North Dakota Horse & Cattle Co. v. Serumgard, 17 N. D. 466, 29 L.R.A.(N-S. 
598. 117 N. W. 453. 
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Junior execution creditor, redeeming from mortgage foreclosure, continues to ae 
creditor and is also subrogated to rights of mortgagee. MacGregor v. Pierce, 17 8. D. 
51, 95 N. W. 281. 

Redemption in proceedings to enforce mortgage for part of debt. 37 L.R.A. 752, ~ 
. Impairment of obligation of contract by change of law as to redemption. 

~R.A. 721. 

Tender essential to redeem mo age. 9 L.R.A. 676. 

Extension of time for pdeuptien of mortgage when last day falls on Sunday. 14 
L.R.A. 122. 

Jurisdiction of suit to redeem land in another state or country. 69 L.R.A. 685. 

Right of one who advances money to redeem from mortgage, to be subrogated to lien. 
23 L.R.A.(N.S.) 190. 


Right of redemption in proceedings to enforce mortgage for part of debt. 37 L.R.A. 
752. 

Effect of reformation of mortgage after foreclosure on right to redeem, 39 L.R.A.(N.S.) 
94. 


Bigee to redeem as affected by deed delivered in escrow ag further security for debt. 
2 L.R.A.(N.S.) 628. 

Right of wife during husband’s lifetime to redeem from mortgage on his real prop- 
erty. 3 L.R.A.(N.S.) 1068). 


May a purchaser or mortgagee from the original owner, after a sale under a prior 
mortgage and during the redemption period, be a redemptioner. 29 L.R.A.(N.S.) 508. 


§ 8086. Notice to officer. The notice of redemption required to be given 
to the sheriff under that chapter may in foreclosure by advertisement be 
given to the officer or person making the sale. [R. C. 1905, § 7466; C. Civ. P. 
1877, § 608; R. C. 1899, § 5855. ] | : 

§ 8087. When deed issues. Effect of. If such mortgaged premises are 
not redeemed it shall be the duty of the officer, or his successor in office, or 
other person who sold the same, or some other person appointed by the district 
court for that purpose to complete such sale by executing a deed of the 
premises so sold to the original purchaser, his heirs, or assigns, or to any 
person who may have acquired the title and interest of such purchaser by 
redemption or otherwise. Such deed shall have the same force and effect as 
if it had been executed pursuant to a sale under a foreclosure of the mortgage 
by an action in which all persons having an interest in or lien upon the 
property subsequent to the mortgage were made parties and duly served with 


process. [R. C. 1905, § 7467; C. Civ. P. 1877, § 609; R. C. 1895, § 5856.] 


Effect of recitals in sheriff’s deed. Hannah v. Chase, 4 N. D. 351, 61 N. W. 18, 50 
Am. St. Rep. 656. 


Holder of sheriff's certificate of sale as assignee of devisees of original holder was 
entitled to deed from sheriff. Van Camp v. Weber, 27 S. D. 276, 130 N. W. 591. 
Junior execution creditor, redeeming from mortgage foreclosure, continues to be a 


creditor and is also subrogated to rights of mortgagee. MacGregor v. Pierce, 17 8. D. 
51, 95 N. W. 281 


§ 8088. Disposition of surplus. If after any such sale there remains in 
the hands of the officer or other person making the sale any surplus money 
after satisfying the mortgage on such real property sold and payment of the 
costs and expenses of such foreclosure and sale, such surplus shall be held 
by the officer or person making the sale for the period of thirty days after 
the sale, unless some person who had at the time of the sale an interest in or 
lien upon the property sold, or some part thereof, shall serve a written notice 
upon the person or officer making the sale of a claim to such surplus or 
some part thereof. If no such notice of claim is served within the period 
aforesaid, the officer or person making the sale shall upon the expiration of 
such period and upon demand pay over such surplus to the mortgagor, his 


legal representatives or assigns. [R. C. 1905, § 7468; C. Civ. P. 1877, § 610; 
1887, ch. 29, § 1: B.C, 1895, § 5857.] 
Surplus proceeds from sales to be aid mortgagor. Johnson v. Day, 2 N. D. 295, 
50 N. W. 701; Clyde v. Johnson, 4 N. p. 92, 58 N. W. 512; Aultman & Co. v. Siglinger, 
28. D. 442, 50 N. W. 911; Reilly v. Phillips, 4S. D. 604, 57 N. W. 780. 
Officer _Selling cannot excuse himself for nonpayment of surplus to mortgagor by 
eetiet if pias inte the hands of mortgagee. First M. E. Church v. Fadden, 8 N. D. 


Does homestead exemption attach to the surplus upon foreclosure of a lien paramount 
to the homestead right. 18 L.R.A.(N.S.) 491" . . 
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Is surplus realized bi foreclosure sale of real estate after mortgagor’s death to be 
deemed real or personal property. 19 L.R.A.(N.S.) 723. 


ect of application of proceeds of sale under deed of trust or mortgage upon 
running of limitations against the indebtedness secured. 14 L.R.A.(N.S.) 479. 


§ 8089. Petition of claimant for surplus. If the notice mentioned in the 


in the property as provided in the last section may at any time before an 
order is made, as prescribed in section 8091, file in the office of the clerk of 


payment to him of the surplus money, or a part thereof. [R. C. 1905, § 7469; 
R. C. 1895, § 5858.] 

§ 8090. Order payment. Notice of. A person filing the petition 
a8 prescribed in the last section may after the expiration of thirty days from 
the day of sale apply to the district court for an order, pursuant to the prayer 
of his petition. Notice of the application must be served either by mail or 
personally upon each person who has filed a like petition and also upon 
the mortgagor and upon the person in actual possession of the property, if 
any, and also upon every person having an interest in or lien upon the 
Property sold subsequent to the mortgage foreclosed, and whose interest or 
lien was at the time of the sale of record in the proper office in the county 
or counties in which the property sold is situated. Such notice shall be 
served at least eight days before the application. But if it is shown to the 


ascertain the amount due to the petitioner and to each other person whose 
claim is a lien upon the surplus money and the priorities of the several liens; 
and the court shall thereupon m 
surplus money as justice requires and the same shall be distributed accord- 
ingly. [R. C. 1905, § 7471; R. C. 1895, § 5860.) ; 

§ 8002. Affidavit of publication fled. An affidavit made as provided in 
Section 7913 of the publication of the notice of the sale and of any postpone- 
ment must be filed for record by the officer making the sale, in the office of 
the Tegister of deeds of the county in which the real property is situated, 
within thirty days after the sale. [R. C. 1905, § 7472; C. Civ. P. 1877, § 611; 
R. C. 1895, § 5861. 

§ 8003. Affidavit recorded. Such affidavit must be recorded at length by 
the register of deeds of the county in which the real property is situated 
in a book kept for the record of mortgages and such original affidavit, the 
Tecord thereof and certified copies of such record shall be prima facie evidence 
of the facts therein contained. [R. C. 1905, § 7473; C. Civ. P. 1877, § 612; 
R. C. 1899, § 5862] | 

§ Note on margin of mortgage record. A note referring to the page 
and book where the evidence of any sale made under a mortgage is recorded 
shall be made by the register in the margin of the record of such mortgage. 
[R. C. 1905, § 7474; C. Civ. P. 1877, § 613; R. C. 1895, § 5863. ] 

0. Duty of register of deeds. It shall be the duty of the register of 
deeds within ten days after the filing of the affidavit of publication of the notice 
2 Mortgage foreclogure in foreclosure of real estate mortgages by adver- 
“Sement, to send by registered mail a copy of such affidavit of publication to 
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the record title owner and to every subsequent mortgagee whose mortgage 
appears on record, addressed to him at the post office given of record in his 
ottice. If no post office address appears of reeord or is unknown to the register 
of deeds, then to the post office located nearest the land described in such 
certificate. [1909, ch. 126, § 1.] 

§ 8096. Affidavit of mailing. The register of deeds shall make affidavit 
setting forth the time and manner of such mailing, the description of such 
land, the name and post office address of the person or persons to whom such 
affidavit of publication was mailed and attach thereto the registry receipt or 
receipts, which said affidavit and registry receipt or receipts shall be filed and 
recorded in his office ; provided, the failure of the register of deeds to comply 
with the provisions of this act shall in no way invalidate the foreclosure pro- 
ceedings nor affect the title to the property involved. [1909, ch. 126, § 2.] 

§ 8097. Register of deeds liable for damages. The failure of the register 
of deeds to comply with the provisions of this act [sections 8095-8097 herein | 
shall render him liable, in a civil action, to the party entitled to the copy 
herein described, for any damage sustained by him by reason of such failure. 
[1909, ch. 126, § 3.] 

§ 8098. Costs and disbursements. The party foreclosing a mortgage by 
advertisement shall be entitled to his costs and disbursements out of the 
proceeds of the sale, and shall also be entitled to such attorney’s fees as may 


be allowed by law. [R. C. 1905, § 7475; C. Civ. P. 1877, § 615; 1877, ch. 28, 
§.1; R. C. 1895, § 5864.] 


ARTICLE 2.— FORECLOSURE BY ACTION. 


§ 8099. Authorized. An action may be brought in the district court for 
the foreclosure or satisfaction of a mortgage upon real property in accordance 


with the provisions of this article. [R. C. 1905, § 7476; C. Civ. P. 1877, § 616; 
R. C. 1895, § 5865.] 


Allegation of assignment of mortgage to plaintiff and that he is holder and owner 
of notes sufficiently shows title, although notes “Press to be payable to another Seal 
roe aaa of no other proceedings necessary. Fisher v. Bouisson, 8 N.-D. 493, 5 
- W. 505. 


: pio is real party in interest by whom foreclosure action must be brought. 64 
R.A. 618, 

Concurrent remedies of holders of mortgages. 73 Am. St. Rep. 559. 

Effect of foreclosure of subsequent upon prior mortgage. 80 Am. Dec. 714. . 

Removal, for separable controversy, of proceeding to foreclose mortgage. 
L.R.A.(NS.) 72. 

Foreclosure of mortgage upon land in another state. 4 L.R.A.(N.S.) 986. i 

Enforcement of mortgage valid according to law of place where made and payable, 
but usurious according to the lex fori et rei site. 4 L.R.A.(N.S.) 1191. 

Right to foreclose deed intended as security for debt as an equitable mortgage. 22 
L.R.A.(NS.) 572. 

Right to enforce mortgage for interest in default. 37 L.R.A. 737. 

Right of assignee of mortgage to enforce option to declare entire mortgage due for 
default of payments. 15 L.R.A.(N.S.) 590. 

Right to prevent foreclosure of mortgage on real property for default in payment of 
catercet or taxes by payment of same before commencement of action. 22 L.R.A.(N.S.) 


_Effect of acceleration provision in mortgage to start the statute of limitations run- 
Pat, 12 L.R.A.(N.S.) 1190; 22 LRA. (NS) 1110. : 
Place and requisites of tender of interest which will prevent acceleration of maturity 
of mortgage under interest clause. 36 L.R.A.(N.S.) 308. 
RANG preweion as affecting negotiability of notes secured by mortgage. 35 
Provision in bond of note that interest when due and unpaid shall be added to the 
principal, as affecting right to foreclose mortgage securing the same for default in 
interest. 42 L.R.A.(N.S.) 108. 
Litigation of paramount titles in suits for foreclosure. 68 Am. St. Rep. 354. 
ae of junior lien by failure to assert+it, in foreclosure proceedings. 68 L.R.A. 


Pendency of mortgage foreclosure suit in both state and federal courts sitting in 
Same state. 42 L.R.A. 451 
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Effect of foreclosure of one of several simultaneous mortgages upon the others. 39 
L.R.A.(N.S.) 524, 


§ 8100. Judgment inclu what. Whenever an action shall be brought 
for the foreclosure or satisfaction of a mortgage the court shall have power 


sale. [R. C. 1905, § 7477; C. Civ. P. 1877, § 617; R. C. 1899, § 5866.] 
Mo ce may recover amount due at rendition of judgment in foreclosure action. 
Russell v. Wright, 23 §. D. 338, 121 N. W. 842. 


Judgment may be entered for amount due and owing to plaintiff on mortgage debt, 


and ae gles Pied in its discretion to order sale to recover on portion of mortgage 
debt not due. 


ae of third person to have judgment of foreclosure set aside. 54 L.R.A. 763. 
Collateral attack for fraud not affecting jurisdiction on judgment of foreclosure. 36 


Pier ao he atone part of decree in foreclosure proceeding and appeal from 

§ 8101. Action excludes other proceedings. After such action shal] be com- 
menced, while the same is pending, no proceedings at law shall be had for 
the recovery of the debt secured by the mortgage, or any part thereof, unless 
1899. ¢ ea " the court. [R. ©. 1905, § 7478; C. Civ. P. 1877, § 618; R. C. 

§ 8102. When others made parties. If the mortgage debt is secured by 
the obligation, or other evidence of debt, or any other person than the 
mortgagor, the plaintiff may make such other person a party to the action 
and the court may render judgment for the balance of such debt remaining 
unsatisfied after a sale of the mortgaged premises, as well against such 
other person ag &gainst the mortgagor, and may enforce such judgment as 
in other cases by execution or other process. [R. C. 1905, § 7479; C. Civ. P. 
1877, §,619; R. C. 1899, § 5868] 


er of equity of redem tion the only necessa arty defendant. Carpenter vy. 
Ingalls, 38. D. 49, 51 N. W. 348, 44 Am. Bt. Rep. 753. : bs 
Pre aure of mortgage ag against prrnens not in being. 8 L.R.A.(N.S.) 70. 
‘ha of foreclosure OF one of several simultaneous mortgages without making other 
ON Bagees parties to the suit, 39 L.R.A.(N.S.) 524, 


cessity of makin junior incumbrancer a pa to @ suit for foreclosure of a 
Senior mortgage. 36 RA(NS.) 426. ad 


Trustee in mo P F : ; 
16 LRA (NS) one “® necessary parties in action by bondholders. 20 L.R.A. 538; 


fine ndbolders ag necessary parties in suit by trustees in mortgage. 16 L.R.A.(N.S.) 


. 


Purchaser under foreclosure of junj : 
. Junior mortgage as necessar arty to suit for fore- 
closure of senior mortgage. 36 L.R.A. ( NS) see mene 


Be aoe What complaint shall state. In an action for the foreclosure or 
ave be lon of a mortgage the complaint shall state whether any proceedings 
Ph bias had at law or otherwise for the recovery of the debt secured by 
a the eae, or any part thereof: and if there has, whether any and what 
Rc ncreot has gg jn Collected. [B. C. 1905, § 7480; C. Civ. P. 1877, § Gon. 


has been When judgment at law obtained. If it appears that any judgment 
€n obtained in an action at law for the moneys demanded by such 
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complaint, or any part thereof, no proceedings shall be had in such case, 
unless an execution against the property of the defendant in such judgment 
has been issued and the sheriff or other officer shall have made return that 
the execution is unsatisfied in whole or in part and that the defendant has 
no property out of which to satisfy such execution. [R. C. 1905, § 7481; 
C. Civ. P. 1877, § 621; RB. C. ee § pate ; Pe ere er ee 
ing j i reclosure. ; . 5 - UO. V. 
Sick Ce ion Sarre en rye toy; Benet v. Ellis, 13 S. D. 401, 83 N. W. 429; 
Rudolph v. Herman, 4 S. D. 283, 56 N. W. 901. 


Allegation of no other proceeding; sufficiency. Fisher v. Bouisson, 3 N. D. 493, 57 
N. W. 505. tute 

Remedy for enforcement of mechanics’ liens by foreclosure is not governed by re 8.) 
relating to foreclosure of mortgages. Erickson v. Russ, 21 N. D. 208, 32 L.R.A.(NS. 
1072, 129 N. W. 1025. 


§ 8105. Sales made by whom and where. All sales of mortgaged premises 
under an order and decree of foreclosure must be made by a referee, sheriff 
or his deputy of the county or subdivision where the court in which the 
judgment is rendered is held, or other person appointed by the eourt for 
that purpose, and must be made in the county or subdivision where the 
premises, or some part of them, are situated and shall be made upon the 
like notice and in the same manner as provided by law for the sale of real 
property upon execution. [R. C. 1905, § 7482; C. Civ. P. 1877, § 622; R. C. 
1899, § 5871.] 

Where debt is secured by a mortgage on several parcels and court finds mortage 
entitled to sale, court has no authority to except any part from decree of sale, though 
value of remainder sufficient. Baker v. Marsh, 1 N. D. 20, 44 N. W. 662. ‘ 

Error in affidavit of sale may be corrected as against mortgagor by filing another 
affidavit. Ottow v. Friese, 20 N. D. 86, 126 N. W. 503. bt 

Judgment may be entered for amount due and owing to plaintiff on mortgage debt. 
and empowering court in its discretion to order sale to recover on portion of mort- 

debt not due. Cosgrave v. McAvay, 24 N. D. 343, 139 N. W. 693. 
njoining gale under trust deed pending bankruptcy. 2 L.R.A.(N.S.) 560. 

§ 8106. Certificate of sale. Deed and effect. Whenever any real a ted 
shall be sold under judgment of foreclosure pursuant to the provisions of this 
article, the officer or other person making the sale must give to the Pees 
a certificate of sale as provided by section 8084; and at the expiration of a 
time for the redemption of such property, if the same is not redeemed the 
person or officer making the sale, or his successor in office, or other officer 
appointed by the court must make to the purchaser, his heirs or assigns, 
or to any person who has acquired the title of such purchaser by redemption 
or otherwise a deed or deeds of such property. Such deed shall vest bs 
the grantee all the right, title and interest of the mortgagor in and to the 
property sold at the time the mortgage was executed, or which was sage 
quently acquired by him and shall be a bar to all claim, right or equity 0 
redemption in or to the property by the parties to such action, their heirs 
and personal representatives, and also against all persons claiming ‘under 
them, or any of them, subsequent to the commencement of the action 7 
which such judgment was rendered. [R. C. 1905, § 7483; C. Civ. P. 1877, 
§ 623; R. C. 1895, § 5872. | 


Sheriff's deed is sufficient evidence of holder’s title to land covered thereby. Van 
Camp v. Weber, 27 §. D. 276, 130 N. W. 591. 0 
Effect of recitals in sheriff’s deed. Hannah v. Chase, 4 N. D. 351, 61 N. W. 18, 5 
Am. St. Rep. 656; Nichols v. Tingstad, 10 N. D. 172, 86 N. W. 694; Thurber v. Miller, 

11 S. D. 124, 75 N. w. 900; Wilson v. Russell, 4 D. 376, 31 N. W. 645. 

As to “foreclosure sale” including all proceedings for foreclosure of right of redemp- 
tion by sale and deed. North Dakota Horse & Cattle Co. v. Serumgard, 17 N. D. 466, 
29 L.R.A.(N.S.) 508, 117 N. W. 453. 

No title to land passes upon foreclosure sale until sheriff’s deed has been executed 
and delivered. Farr v. Semmler, 24 S. D. 230, 123 N. W. 835. , 

Right to rents or income after foreclosure decree and before purchaser’s title is per- 
fected. 1 L.R.A.(N.S.) 1079. 

Power of equity, in jurisdiction where mortgage does not convey the title, to impound 
rents and profits of mortgaged property pending foreclosure. 7 L.R.A.(N.S.) 1001. 
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Purchase by one cotenant under foreclosure. of mortgage given by one through whom 
the cotenants derived title. 19 L.R.A.(N.S.) 591. 

Rights of purchaser at foreclosure sale with respect to fixtures. 7 L.R.A. 278. 

Actions by mortgagees for removal of fixtures. 13 Am. St. Rep. 153. 

Right of one purchasing equity of redemption to cut out second mortgage by pur- 
chasing under foreclosure of Arst 8 L.R.A.(N.S.) 491. ; 

Right of purchaser at foreclosure sale to recover amount paid to relieve land from 
tax Irom prior owner who should have paid the same. 22 L. A.(N.S.) 562. 

edy of purchaser at sale under senior mortgage to which a junior mortgagee was 
not made a party. 36 L.R.A.(N.S.) 437. ; ’ 

Does a water right used in ¢onnection with land mortgaged prior to its acquirement 
pass on foreclosure. 15 L.R.A.(N.S.) 359. ; 

Liability of purchaser at mortgage sale of property charged with the payment of 
legacy. 30 L.R.A.(N.S.) 820. : 

ight of mortgagor to engage in competing business after sale of business and good 
will on foreclosure. 19 L.R.A.(N.S.) 765. 

Right of one in possession claiming under void foreclosure sale. 40 L.R.A.(N.S.) 839. 

——right to acquire tax title. 38 L.R.A.(N.S.) 333. 

§ 8107. Application of proceeds. The proceeds of every such sale must 
be applied to the discharge of the debt adjudged by the court to be due and 
of the costs; and if there is any surplus it must be brought into court for 
the use of the defendant or of the person entitled thereto, subject to the 
er of the court. [R. C. 1905, § 7484; C. Civ. P. 1877, § 624; R. C. 1899, 

5873.] 

Judgment may be entered for amount due and owing to plaintiff on mortgage debt, 
and empowering court, in its discretion, to order sale to recover on portion of mortgage 
debt not due. Cosgrave v. McAvay, 24 N. D. 343, 139 N. W. 693. ; 

Right of mortgagor or owner of uity of redemption to maintain action for mone 
re received for surplus received by mortgagee on sale of property. 44 L.R.A.(N‘S. 

Does homestead exemption attach to the surplus upon foreclosure of a lien para- 
mount to the homestead right. 18 L.R.A.(N.8.) 491. 

Is surplus realized upon foreclosure sale of real estate after mortgagor’s death to be 
deemed real or personal property. 19 L.R.A.(N.S.) 723. 

Right of junior mortgagee as to surplus upon a foreclosure sale under a senior mort- 

,ina proceeding to which he was not a party. 20 L.R.A.(N.S.) 47. 
ffect o application of proceeds of sale under deed of trust or mortgage upon 
running of limitations against the indebtedness secured. 14 L.R.A.(NS.) 479. 


§ 8108. When surplus invested. If such surplus, or any part thereof, shall 
Temain in court for the term of three months without being applied for, 
the judge of the district court may direct the same to be put out at interest 
for the benefit of the defendant, his representatives or assigns, subject to 
eso of the court. [R. C. 1905, § 7485; C. Civ. P. 1877, § 625; R. C. 1899, 

§ 8109. Complaint dismissed on payment of installments due. Whenever 
an action shall be commenced for the foreclosure of a mortgage upon which 
there shall be due any interest, or any portion or installment of the principal 
and there shall be other portions or installments to become due subsequently, 
the complaint shall be dismissed upon the defendant’s bringing into court 
at any time before decree of sale the principal and interest due with costs 
a8 "cae [R. C. 1905, § 7486; C. Civ. P. 1877, § 626; R. C. 1899, 

§ 8110. When payment stays proceedings. If at any time after judgment 
and before sale, the defendant shall bring into court the principal and interest 
due with costs, the proceedings in such action shall be stayed; but the court 
may enforce the judgment by a further order upon a subsequent default 
in the payment of any of the installments or any part thereof, or of any 
interest thereafter becoming due on such mortgage. [R. C. 1905, § 7487; 
C. Civ. P. 1877, § 627; R. C. 1895, § 5876.] ae 

§ 8111. Referee to view premises. If the defendant shall not bring into 
court the amount due with costs or if for any other cause a judgment or 
decree shall be entered for the plaintiff, the court may appoint a referee 
to ascertain and report the situation of the mortgaged premises, or may 
determine the same on oral or other testimony, and if it shall appear that the 


1933 


CL 


Sathana 


§§ 8111-8117 CODE CIVIL PROCEDURE. Foreclosure, Mortgages, 


same can be sold in parcels without injury to the interest of the parties, 
the decree must direct so much of the mortgaged premises to be sold as will 
be sufficient to pay the amount then due on such mortgage with costs and 
such judgment or decree shall remain as security for any subsequent default. 


[R. C. 1905, § 7488; C. Civ. P. 1877, § 628; RB. C. 1899, § 5877.] 
Effect of sale en masse by sheriff directed to sell parcels of land, separately mort- 
gaged, separately. 15 LRA. 


application and the subsequent proceedings thereon, and the same proceedings 
may be had as often as a default happens. [R. C. 1905, § 7489; C. Civ. P. 
1877, § 629: R. C. 1899, § 5878.] : 

§ 8113. Sale of whole on first default. If in any of the foregoing cases 
it shall appear to the court that the mortgaged premises are so situated that 
a sale of the whole will be most beneficial to the parties, judgment or decree 
must in the first instance be entered for the sale of the whole premises 
accordingly. [R. C. 1905, § 7490; C. Civ. P. 1877, § 630; R. C. 1899, § 5879.] 


Sale of entire premises by order of court. Scottish-American Mort. Co. ¥. Reeve, 
7 N. D. 99, 72 N. W. 1088. 


Proceedings to enforce mortgage for part of debt. 37 L.R.A. 737. 

§ 8114. Rebate on undue part. In such case the proceeds of such sale 
must be applied as well to the interest or portion or installment of the 
principal due as toward the whole or residue of the sum secured by such 
mortgage and not due and payable at the time of such sale, and if such residue 


Right to proceeds of insurance where loss occurs after foreclosure sale but during 
the period of redemption. 6 L.R.A.(N.S.) 448, 


Right of mortgagee who secures a deficiency decree to redeem from the sale. 35 


§ 8116. Injury to property restrained. The court may by injunction on 
: 


mortgage thereon and until the expiration of the time allowed for redemp- 
tion. [R. C. 1905, § 7493; C. Civ. P. 1877, § 634; R. C. 1899, § 5882.) 


ARTICLE 3,— PROTECTION oF PURCHASERS AT FORECLOSURE SALEs. 


eS Pitas Protection of mortgagees in foreclosure sales during period of 


mption. In all cases where & mortgage has been heretofore, or shall be 
hereafter, foreclosed Ci 
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to procure a renewal of such policy; and, in case of any taxes or assess- 
ments being delinquent, or in case any installment of interest or principal 
upon any prior or superior mortgage shall become due during such year 
of redemption, the purchaser may pay the same, and, in all such cases, 
the amount so paid, with interest thereon, shall be and constitute a part 
of the sum necessary to be paid for the redemption from such sale. Such 
payments may be proved by a written notice thereof verified by the affidavit 
of the purchaser, his agent or attorney, stating the items and describing 
the premises, which may be recorded in the office of the register of deeds, 


and a copy thereof served upon the sheriff of the county, and from the 


date of such service the sheriff, before issuing any redemption certificate, 
must collect the full amount specified in such notice in addition to the 
amount which would otherwise be due in redemption from such sale, and 
ae wT over to the purchaser at such sale, or his assignee. [1907, 
ch. 127, § 1. 

§ 8118. Protection of mortgagors. In case any mortgagor, redemptioner 
or Judgment debtor shall object to the payment of any such insurance 
premium, taxes or prior liens on account of the incorrectness or invalidity 
thereof, he may file with the sheriff an indemnity bond, in an amount and 
with sureties, to be approved by the judge of the district court, and 
thereupon the sheriff must permit redemption to be made without the 
payment of such insurance premiums, taxes or prior liens so excepted to, 
and the purchaser may determine the correctness or validity thereof and 
collect the same, by an action directly upon such bond, which action must 
rea within one year next following such redemption. [1907, ch. 127, 


ARTICLE 4.— FoRECLOSURE oF Lanp CONTRACTS. 


§ 8119. Owner must give written notice to vendee or purchaser. No owner 
of real estate, or owner of any equity therein, shall hereafter make or exe- 
cute a contract for deed, bond for deed, or other instrument for the future 
conveyance of any such real estate or equity therein, shall have the right to 
declare & cancellation, termination or forfeiture thereof or thereunder, except 
upon written notice to the vendee or purchaser, or his assigns, as hereinafter 
Provided ; and such notice shall be given to such vendee or purchaser or his 
assigns, notwithstanding any provision or condition in any such instrument 
to the contrary. [R. C. 1905, § 7494; 1903, ch. 204, § 1.] , 

Fact that parties treated transaction as sale instead of mortgage did not change 
nature of transaction, as transaction o inally mortgage is not converted into sale by 
mutual mistake of parties. Smith v. H , 23 N. D. 37, 1385 N. W. 772. 

Word “assigns” includes within its meaning vendee of purchaser, when known to 
vendor, and that notice must be served upon such vendee in order to forfeit contract. 
Williams v. Corey, 21 N. D. 509, 131 N. W. 457, Ann. Cas. 1913B, 731. 

Nature of interest of vendor or vendee in a land contract as real or personal prop- 
erty. 57 L.R.A. 643. 

§ 5120, In case of default. Contents of notice. Whenever any default 
shall have been made in the terms or conditions of any such instrument 
hereinafter made, and the owner or vendor shall desire to cancel or terminate 

© same [he] shall, within a reasonable time after such default, cause a written 
notice to be served upon the vendee or purchaser, or his assigns, stating that 
such default occurred, and that said contract will be cancelled or terminated, 
and shall recite in said notice the time when said cancellation or termination 
shall take effect, which shall not be less than thirty days after the service of 
such notice. [R. C. 1905, § 7495; 1903, ch. 204, § 2.] 

§ 8121. Notice, how served. Such notice shall be served upon the vendee 
or purchaser, or his assigns, in the manner now provided for the service of 
Summons in the district court of this state, if such person to be served resides 
within the State. If such vendee or purchaser, or his assigns, as the case 
may be, resides without the state or cannot be found therein, of which fact, 
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purchase of land, or an interest in land, shall be construed to obviate the 
necessity of giving the aforesaid notice, and no contract shall terminate 
until such notice is given, any provision in such contract to the contrary 
notwithstanding. [R. C. 1905, § 7497; 1903, ch. 204, § 4.] 


ARTICLE 5,— FORECLOSURE OF MortTeaGes Upon PERSONAL PROPERTY. 


§ 8123. Power of sale. Foreclosure authorized. _A mortgage of personal 
property containing a power of sale upon default being made in the ee 
of such mortgage, authorizing the exercise of such power, may be ae 
in the manner and upon the notice in this article provided. [R. C. 1905, . 
§ 7498; Civ. C. 1877, § 1743: R. ©. 1895, § 5883.] 

Foreclosure, claims of third party. Hawk v. Konouzki, 10 N. D. 37, 84 N. W. 563. ‘ 
Attempt to enforce lien under clause in a lease giving landlord a lien on crops an 

chattels as election preventing its enforcement ag a chattel mortgage. 20 L.R.A.(N.S.) 
9. 


Sale of part of property does not discharge lien as to rest. First Nat. Bank v. 
Elevator Co., 4 8. D. 409, 57 N. W. 77. 


Foreclosure does not raise Presumption that property sold for enough to pay debt 
and costs. Baker y. Baker, 2 §. D, 261, 49 N. + 1064, 39 Am. St. Rep. 776. 


oreclosure by action. Mortgagee takin Spit ee and ag property with consent 
0. v. Arnold, 5 S. D. 


be by advertisement or action. First Nat. 
Bank v. Elevator Co., 4S. D. 409, 57 N. wy. 77. 


ee may take possession and sue third p 


5 arty for conversion, on breach of con- 
ditions. Sandager v, N. P. Elevator Co., 2 N. D 
N 


- 3, 48 N. W. 438; First Nat. Bank v. 
levator Co., 2 N. D. 6, 48 


. me A » & D. 62, . W. 763; Pe v. Beaupre, 
6 D. 49, 50 N. W. 400. i 
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§ 8125. Publication of notice of sale. Notice that the mortgage will be 
foreclosed by a sale of the mortgaged property shall be published once and 
at least six days prior to the sale in a newspaper published at the place of 


the county, notice shall be given by posting the same in five public places in 
such county for at least ten days prior to the sale. If the mortgagor or his 


R. C. 1905, § 7500; 1889. ch. 26, § 4; R. C. 1895, § 5885. ] 
| Publicgtion may be in ‘any oe town nearest place of sale. Felker v. Grant, 10 
8. D. 141, 72 N. W. 81. ‘ : 
Failure to publish notice of sale for twenty days does not release lien. Pitts Agr. 


Works v. Baker, 11 S, D, 342, 77 N. W. 586; Peoples Saving Inst. v. Miles, 76 Fed. 252, 
22 C. C. A. 152, 


Failure to publish notice 3 election to foreclose by action. Edmonds vy. Riley, 15 S. D. 
470, 90 N. W. 139 


§ 8126. Contents of notice. Such notice must specify : 

1. The names of the mortgagor and mortgagee and of the assignee, if any. 

2. The date of the mortgage. 

3. The nature of the default and the amount claimed to be due thereon 
at the date of the notice. ; . 

4. A description of the mortgaged property, conforming substantially to 
that contained in the mortgage. | 

o. The time and place of sale. ; 

6. The name of the party, agent or attorney foreclosing such mortgage. 
[R. C. 1905, § 7501; 1885, ch. 32, § 1; BR. C. 1895, § 5886. ] 

§ - When sale made. Postponement. All sales under this article shall 
be commenced between the hours of twelve o’clock noon and four o’clock in 
the afternoon of the day specified in the notice within thirty days after 
the seizure of the property, unless the sale shall be postponed. Any sale may 


Failure to sell within twenty days; election to foreclose by action. Pitts Agr. Works 
v. Baker, 11 §. D, 342, 77 N. W. 586; Peoples Saving Inst. v. Miles, 76 Fed. 252, 22 
C. C. A. 152; Edmonds ¥. Riley, 15 S. D. 470, 90 N. W. 139, 


Report of sale. Within ten days after the sale of any mortgaged 
Property as herein provided the person making the sale shall make out in 


of deeds of the county where the mortgage is filed, which report shall be 
Tecelved in al] courts as prima facie evidence of the facts therein stated. 
- C. 1905, § 7503 ; 1889, ch. 26, § 7; R. C. 1895, § 0888. } 


' Failure to file report of sale of chattels on foreclosure within ten days invalidates sale. 
onds v, Riley, 15 §. D. 470, 90 N. W. 139. 


i ition of proceeds, Out of the proceeds arising from the sale 
€ person making the sale shall pay: 
" mee Costs and expenses of foreclosure. 
- The amount of the mortgage debt to the person entitled thereto ; and. 
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3. The balance, if any, to the owner of the mortgaged property. [R. C. 


1905, § 7504; 1889, ch. 26, § 8; 1890, ch. 40, § 2; R. C. 1895, § 5859.) 
Junior mortgagee entitled to surplus after paying prior mortgage and costs. Smith 
v. Donahoe, 13 S. D. 334, 83 N. W. 264. 
Officers’ commission for making sale deducted, with debt and other costs. De Luce v. 
Root, 12 S. D. 141, 80 N. W. 181. 


§ 8130. Who may purchase at sale. The mortgagee, his assigns, or any 
other person may in good faith become a purchaser of the property sold. 


[R. C. 1905, § 7505; 1885, ch. 32, § 3: B.C. 1899, § 5890.] 
Order for stay unnecessary. Nat. Bank v. Hanberg, 10 N. D. 383, 87 N. W. 1006. 


§ 8131. Stipulation waiving provisions of article void. Any stipulation 
or agreement in any chattel mortgage by which any provisions of this article 
ae: on shall be void. [R. C. 1905, § 7506; 1889, ch. 26, § 9; B. C. 1895, 

5891. 

§ 8132. Fees for publication of notice. The fees for the publication of 
notice under the provisions of this article shall in no case exceed the sum of 
three dollars. No greater charge shall be valid for the keeping of live stock 
between the date of its seizure and the date of sale or redemption than is 
now provided by law for the keeping of live stock when impounded. [R. C. 
1905, § 7507; 1889, ch. 26, § 6; R. C. 1895, § 5892.] 

§ 8133. Places of sale designated. The boards of county commissioners of 
the several counties shall, at their regular quarterly meeting in April of 
each year, designate not less than five public places in their respective 
counties, which shall be the only market places for the sale of chattels under 
the provisions of this article, unless the mortgagor and mortgagee agree upon 
and designate in writing another place in the county as the place of sale, 
in which ease the sale shall be made at the place so designated; which 
written agreement or designation shall be attached to and filed with the 
report of sale. Growing or harvested crops, grain in bulk, lumber, cord- 
wood, buildings, threshing machines, engines, boilers and attachments and 
other like articles and such other property as by reason of its bulk cannot 
be conveniently moved, may be sold where situated, under the provisions 
of this article, without moving the same to one of the market places herein 
provided for. [1909, ch. 127; R. C. 1905, § 7508; 1889, ch. 26, § 3; 1890, 
ch. 40, § 1; R. C. 1895, § 5893. ] 

Foreclosure of chattel mortgage in county other than where mortgage was executed 


and filed is void. Northwestern Port Huron Co. v. Iverson, 22 S. D. 314, 133 Am. 
St. Rep. 920, 117 N. W. 379. 


Selection of places for sale may be made at any mecting of commissioners. Felker v. 
Grant, 10 8, D. 141, 72 N. W. 81. 


§ 8134. How redemption from sale made. Any mortgagor of personal 
property, or his assignee, may redeem the same from a sale upon foreclosure 
of any mortgage within five days after such sale, exclusive of the day of sale, 
by paying or tendering to the owner of the mortgage at the time of sale, 
his agent or attorney, or the person making the sale, the amount for which 
said property was sold with the costs of sale and interest at the rate of seven 
per cent per annum from the date of the sale. The mortgagor or his assignee 
desiring to redeem such property shall at the time of sale give written notice 
to the person making the sale of his desire to make such redemption ; otherwise 
he shall be deemed to have waived his right to do so. In case such notice 
18 served, the person making such sale shall retain the possession of the 
property sold until the expiration of said five days and shall be entitled to 
his reasonable expenses in caring for the same. In case a part only of the 
property sold is redeemed the redemptioner shall pay or tender in addition 
to the price for which such part was sold such a proportion of the costs of sale 


reasonable expense of caring for the propert redeemed and interest. [R. C. 
1905, § 7509. 1893, ch. 79: RB. C. 1895, § 5894, ] 


Second mortgagee ma redeem f h Brown 
v. Smith, 13 ND. $80, fas NW. oL chattel mortgage sale by advertisement. Br 
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§ 8135. Misdemeanor to remove from county. When written notice of a 
desire to redeem personal property as provided in the last section has been 
given, any person removing such property from the county in which it was 
sold, prior to the period herein provided for redemption, without the written 
consent of the owner of said property at the time of sale shall be guilty of 
a misdemeanor. [R. C. 1905, § 7510; 1893, ch. 79; R. C. 1895, § 5895.] 

§ 8136. Certificate of redemption. Upon the payment or tender of the 
amount necessary to redeem, the mortgagee, or person to whom the same 
is paid or tendered, shall execute and deliver to the redemptioner a certificate 
of such redemption, particularly describing the property redeemed and the 
mortgage under which the same was sold, which certificate may be filed in 
the office of the register of deeds of the county in which the mortgage is filed 
and shall operate as a release of said property from the mortgage. ([R. C. 
1905, § 7511; 1898, ch. 79; BR. C. 1895, § 5896.] 


ARTICLE 6.— ACTIONS TO FORECLOSE LIENS ON PERSONAL PROPERTY. 


§ 8137. Foreclosure authorized. An action may be maintained in the dis- 
trict court to foreclose any lien upon personal property. [R. C. 1905, § 7512; 
R. C. 1895, § 5897.] 


No provision is made for foreclosure of liens on personal property in county courts. 
Mead v. First Nat. Bank, 24 N. D. 12, 188 N. W. 365. e 


§ 8138. Warrant to seize property. If the plaintiff is not in possession 
of the property, a warrant may at the time of issuing the summons, or any 
time before judgment, be issued by the clerk of the court in which the action 
is commenced, commanding the sheriff to seize and safely keep the same to 
abide the final judgment in the action. Such warrant may be issued upon 
the filing of a verified complaint with the clerk, setting forth a cause of 
action in favor of the plaintiff and against the defendant for the foreclosure 
of a lien upon the property, possession of which is sought to be obtained. 
The sheriff must immediately execute the warrant by seizing the property and 


LC ior pia disposed of according to law. [R. C. 1905, § 7518; 


Foreclosure; claims of third party. Hawk v. Konouzki, 10 N. D. 37, 84 N. W. 563. 
Por a to enforce lien under clause in a lease giving landlord a lien on crops and 
ida as election preventing its enforcement as a chattel mortgage. 20 L.R.A.(N.S.) 


§ 8139. Form of warrant. The warrant mentioned in the last section, 
exclusive of the venue and title of the action, shall be in substantially the 


To the sheriff of the county of : 


the defendant. above named for the foreclosure of a lien upon the personal 
bree hereinafter described and having given the undertaking required 
see therefore, you are hereby commanded immediately to seize and 
aaa eep, until disposed of according to law, the following described per- 
th Property belonging to the defendant..............seseeees situated in 
poe SQUIEY OF sccixccaees canes ee and state of North Dakota, to wit: (Here 


oe taghment. [R. C. 1905, § 7514; R. C. 1895, § 5899.] 

&@ Writter Undertaking. Before issuing the warrant the clerk must require 

the effect undertaking on the part of the plaintiff with sufficient surety to 

alas is that if the defendant recovers judgment, the plaintiff will pay 

may : Diag may be awarded to the defendant, and all damages which he 

sum ste ain by reason of any seizure under the warrant, not exceeding the 
named in the undertaking, which must be at least the amount claimed 
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in the complaint and in no case less than one hundred dollars. [R. C. 1905, 
§ 7515; R. C. 1895, § 5900.] 


i i t be 
Counterclaim for damages by reason of seizure of property under warrant canno 
set up in action in which uddertaking is given. Strehlow v. McLeod, 17 N. D. 457, 117 
N. W. 525, 17 A. & E. Ann. Cas. 423. 


§ 8141. Judgment must state what. In such action judgment in favor of 
the plaintiff must specify the amount due on the lien and direct a sale of the 
property to satisfy the same and the costs, by a person appointed thereby, 
or by an officer designated therein, in the manner provided for the sale of 
personal property under execution; and the application by him of the proceeds 
of the sale, less his fees and expenses, to the payment of the judgment and 
costs. It may also provide for the payment of the surplus to the owner of 
the chattel and for the safe-keeping of the surplus, if necessary, until it 18 
claimed by him. If the defendant upon whom the summons is personally 
served is liable for the amount of the lien, or for any part thereof, judgment 
may be entered against him accordingly. [R. C. 1905, § 7516; C. Civ. P. 
1877, 4 674; R. C. 1895, § 5901.] a 

lerk has no pouer to enter personal judement against defendant unless amount due 
8 


on indebtedness is found and personal ju aac ordered therefor or for deficiency. First 
Nat. Bank v. Mahoney, 23 N. D. 177, 135 N. W. 771. 


§ 8142. Certain provisions relating to attachments applicable. The pro- 
visions of the chapter on attachment relative to rebonding, the sale of 
perishable property and proceedings in case judgment is in favor of the 
defendant shall apply to proceedings under this article so far as the same 
are applicable. [R. C. 1905, § 7517; R. C. 1895, § 5902.] 

§ 8143. Other remedies not affected. This article does not affect any ex- 
isting right or remedy to foreclose or satisfy a lien upon personal property 
without action. [R. C. 1905, § 7518; R. C. 1895, § 5903.] 


Complaint in action to foreclose chattel mortgage need not allege that no proceedings 


e 
at law or otherwise have been had for recovery of debt. Second Nat. Bank v. Werner, 
19 N. D. 485, 126 N. W. 100. 


CHAPTER 31. 


ACTIONS TO DETERMINE CONFLICTING CLAIMS TO REAL PROPERTY AND OTHER 
ACTIONS CONCERNING REAL ESTATE. 


§ 8144. Action to determine adverse claims. An action may be maintained 
by any persons having an estate or interest in or lien or incumbrance upon 
real property whether in or out of possession thereof, and whether said 
property is vacant or unoccupied against any person claiming an estate 
or interest in or lien or incumbrance upon the same for the purpose of deter- 
mining such adverse estate, interest, lien or incumbrance. [R. C. 1905, § 7519; 
C. Civ. P. 1877, § 635; R. C. 1895, § 5904; 1901, ch. 5.] 


Not unconstitutional as embracing more than one subject. Eaton v. Guarantee Co., 
11 N. D. 79, 88 N. W. 1029, 

Action to determine adverse claims to and for possession of real estate is maintain- 
able to same effect as common-law action for ejectment. Ottow v. Friese, 20 N. D. 86, 
126 N. W. 503; Burke v, Scharf, 19 N. D. 227, 124 N. W. 79. 


N a ee remedy with S. D. Laws 1903. Buckham v. Hoover, 18 S. D. 429, 101 


As to form of pleading. Schneller v. Plankinton, 12 N. D. 561, 98 N. W. 77. 
. Sufficiency of complaint. Bennett v. Darling, 15 S. D. 1, 86 N. W. 751; Campbell v. 
rust Co., 14 S. D. 483, 85 N. W. 1015; Hale v. Grigsby, 12 S. D. 198, 80 N. W. 199; 
7. 


stitute only one cause of action, although d ‘ : Golden 
Valley Land & Cattle Co, ack ough demands for relief are inconsistent. 


Action is pure] equitable qed ‘. Pic . rage a en e ichelt v. P 15 
» And verdict of jury only advisory. eichelt v. Pe 
erp. 601, 91 N. W. 459; O'Neil v. Tyler, 3 N : D. 47,53 N. W. 434. eh 
a older of tax sale certificate has claim of estate or interest within meaning of law. 
ae v4 Darlington, 7S. D. 148, 63 N. W. 771, 58 Am. St. Rep. 835. 
ss <i we of land may maintain action, Dalrymple v. Trust Co., 9 N. D. 306, 
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Defendant must allege and prove facts upon which his claim is based. Frum y. 
Weaver, 13 S. D. 457, 83 N. W. 579; Shuttuck v. Smith, 6 N. D. 56, 69 N. W. 5. 

Counterclaim by defendant asking that title be quieted in him. Power v. Bowdle, 
3 N. D. 107, 54 N. w. 404, 44 Am. St. Rep. 511, 21 L.R.A. 328; Betts v. Signor, 7 
N. D. 399, 75 N. W. 781, 

Liens; how far adjudicated in this action. McHenry v. Kidder County, 8 N. D. 413, 
79 N. W. 875; Roberts v. First Nat. Bank, 8 N. D. 504, 79 N. W. 1049; Buxton v, 
Sargent, 7 N. D. 503, 75 N. W. 811; O’Neil’y. Tyler, 3 N. D. 47, 53 &. w. 434. 

Defendant’s title material only after laintiff has shown right in himself superior to 
defendant’s ei Hannah v. Ch f D. 351, 61 N. W. 18, 50 Am. St. Rep. 656. 

Authorizes li i i i i 


Court must determine all claims set forth in defendant’s answer in action brought to 
determine adverse claims. Spencer v. Beiseker, 15 N. D. 140, 107 N. W. 189. 

Judgment reforming deed and allowing foreclosure proper in action to determine 
adverse claims. Murphy v. Plankinton Bank, 18 S. D. 317, 100 N. W. 614. 

Owner of note secured by trust deed may maintain action to quiet title against one 
claiming adversely, Battelle v. Wolven, 19 8. D. 87, 102 N. W. 297. 

Necessity of plaintiff recovering upon strength of own title in action under statute. 
Conrad v, Adler, 13 N. D. 199, 100 N. W. 722. : 

Parties to action to obtain possession of real property and determine adverse claims 
are entitled to jury trial. Bur eigh v. Hecht, 22 8. D. 301, 117 N. W. 367. ; : 

Administrator has interest in decedent’s real estate, and if another is asserting claim 
adversely to such interest, he may maintain action. Berry v. Howard, 26 S. D. 29, 127 
N. W. 526, Ann. Cas. 1913A, 994, 3 

Holder of equitable title to land ma maintain action, though legal title has been 
transferred by him to defendants. Mitchell v. Black Eagle Min. Co., 26 8. D. 260, 128 
N. W. 159, Ann. Cas. 1913B, 85, ; 

_ Any facts constituting defense under rules of equity or at law may be pleaded in ac- 
PP under this section. Kenny v. McKenzie, 25 8. D. 485, 49 L.R.A.(N.S.) 782, 

7 N. W. 597. 

Plaintiff need not rove that defendant, in fact, asserts some estate, interest or lien 
upon real property. a lemmiens v. First Nat. Bank, 22 N. D. 304, 133 N. WwW. 1044. 

Under these sections court may decree payment as condition of granting relief, without 
specific offer to do equity. Tee v. Noble, 23 N. D. 225, 135 N. W-. 769. 

Validity of judgment in action to quiet title under statute. Skjelbred v. Shafer, 15 
N. D. 539, 125° Am. St. Rep. 614, 108 N. W. 487. : a 

Publication of summons, in action to quiet title, without description of land, ia in- 
sufficient notice to unknown adverse claimant. Fenton v. Minnesota Title Ins, & T. Co., 


In action to determine adverse claims to land brought by vendor under land contract, 
Plaintiff cannot recover both for value of cro nate | after forfeiture, and for use and 
Occupation, after severance of crop. Golden Valley Land & Cattle Co. v. Johnstone, 21 
N. D. 101, 128 N. W, 691, Ann. Cas. 1913B, 631. 
Adjudication as to title is bar to action as to any title claimed by either party at 
NW. goquent of action, Remilliard v. Authier, 20 8. D. 290, 4 L.R.A.(N.S.) 295” 105 
- W. 626, 


As to similar provision in Cal. Code Civ. Proc., § 738, see Liebrand v. Otto, 56 Cal. 
242; Pfister v. Dascey, 65 Cal. 403, 4 Pac. 393; Russell v. Brosseau, 65 Cal. 605, 4 Pac. 
643; Hancock y, Plummer, 66 Cal. 337, 5 Pac. 514; People ex rel. Love v. Center, 66 
Cal. 551, 5 Pac, 263, 6 Pac. 481; Roman Catholic Archbishop v. Shipman, 69 Cal. 586, 
11 Pac, 343; Hyde v. Redding, 74 Cal. 493, 16 Pac. 380 ; Von Drachenfels v. Doolittle, 
1 Cal. 295, 19 Pac. 518; Withers v. Jacks, 79 Cal. 297, 12 Am. St. Rep. 143, 21 Pac. 
824; Castro v. Barry, 79 Cal. 443, 21 Pac. 946; Welsh v. Plumas Co., 80 Cal. 338, 22 
Pac. 254; Brusie v. Gates, 80 Cal. 462, 22 Pac. 284; Pennie v. Hildreth, 81 Cal. 127, 22 
Pac. 398; Bulwer ©. Min. Co. v. Standard C. M. Co., 83 Cal. 589, 23 Pac. 1102, 83 Cal. 
613, 23 Pae, 1109; Harrigan y. Mowry, 84 Cal. 456, 22 Pac. 658, 24 Pac. 48 ; Stratton v. 
California L. & T. Co., 86 Cal. 353, 24 Pac. 1065; Benson v. Shotwell, 87 Cal. 49, 25 
Pac. 249; Donahue vy. Meister, 88 Cal. 121, 22 Am. St. Rep. 283, 25 Pac. 1096; Newman 
V. Duane, 89 Cal, 597, 27 Pac. 66; Brady v. Burke, 90 Cal. 1, 27 Pac. 52; Anzar v. 
Miller, 90 Cal, 342, 27 Pac. 299; Shanahan v. Crampton, 92 Cal. 9, 28 Pac. 50; Welsh v. 
Plumas Co., 94 Cal. 368, 29 Pac. 720; Austin v. Gagan, 3 Cal. Unrep. 533, 30 Pac. 790; 
Crocker vy, Carpenter, 98 Cal. 418, 33 Pac. 271; Valentine v. Sloss, 103 Cal. 215, 37 Pae. 
826, 410; Tuffree Vv. Polhemus, 108 Cal. 670, 41 Pac. 806; Heney v. Pesoli, 109 Cal. 53, 
41 Pac. 819; Trevaekis V. Peard, 111 Cal. 599, 44 Pac. 246; Adams v. Crawford, 116 Cal. 


sin Jose R. Co., 129 Cal. 673, 62 Pac. 260; affirmed inten Ge 177, 47 Led. 765, 23 
Sup. Ct. Rep. 487; Angus v. Craven, 132 Cal. 691, 64 Pac. 1091; Cooper v. Birch, 137 
Cal. 472. 70 Pae. 291; Butterfield 7. Graves, 138 Cal. 155, 71 Pac. 510; Cavanaugh 
iy ale. 143 Cal. 164, 76 Pac. 979; Bollinger v. Wright, 143 Cal. 292, 76 Pac. 1108; 
Page v. Page, 143 Cal, 602, 77 Pac. 452; Southern Cal. I. Co. v. Wilshire, 144 Cal. 68, 
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172; Reed v. Calderwood, 32 Cal. 109; Ayres v. Bensley, 32 Cal. 620; Arrington y. 
Liscom, 34' Cal. 365, 94 Am. Dec. 722; Brooks v. Calderwood, 34 Cal. 563; Pralus v. 
Pacific G. & S. M. Co., 35 Cal. 30, 12 Mor. Min. Rep. 478; Ross v. Heintzen, 36 Cal. 313, 
12 Mor. Min. Rep. 383; Lick v. Diaz, 37 Cal. 437; Walsworth v. Johnson, 41 Cal. 61; 
Byers v. Neal, 43 Cal. 210; Brandt vy. Wheaton, 52 Cal. 430, 1 Mor. Min. Rep. 145; 
Pierce v. Felter, 53 Cal. 18; Stoddart v. Burge, 53 Cal. 394. 

§ 8145. Use and occupation. Waste. Pleading. Possession. A recovery 
may be had in the action by any party against the defendant personally 
served or who has appeared or against the plaintiff for the value of the use 
and occupation of the premises and for the value of the property wasted or 
removed therefrom, in the case of a vendor holding over or a trespasser as well 
as in case where the relation of vendor has existed. If such recovery is 
desired by plaintiff he shall allege the fact, stating particularly the value 
of the use and occupation, the value of the property wasted or removed, 
and the value of the real property aside from the waste or removal, and 
demand appropriate relief in his complaint. A recovery of possession may 
also be had by the plaintiff or any defendant asking for the affirmative relief. 


purpose of determining such adverse claim, or establishing such common 
source of title, or declaring the same to be held in trust, or of removing a 
cloud upon the or [R. C. 1905, § 7521; C. Civ. P. 1877 , § 639; BR. C. 1895, 


Tenant in common entitled to recover ossession as against etranger. Mather v. 
Dunn, 11 S. D. 196, 76 N. W. 922, 74 Am. t. Rep. 788. oe 


Does not require that plaintiff join all parties claimi interest in th perty. 
Ward v. Rigen. 28 S. D. BTS, 133 N. W. 699, penal ai ean een 

§ 8147. Description of property. Complaint. In an action for the deter- . 

ination of adverse claims, the property must be described in the complaint 

with such certainty as to enable an officer upon execution to identify it. In 


has an estate in, interest in, lien or incumbrance upon (as the case may be) 
the following described real Property, situate in the above named county and 


Wherefore, Plaintiff prays. (1) That the defendants be required to set 
forth all their adverse claims to the property above described, and that the 
validity, superiority and priority thereof be determined : (2) That the same 
be adjudged null and void, and that they be decreed to have no estate or 
interest in, or lien or incumbrance upon said property: (3) That this title 
be quieted as to such claim, and that defendants be forever debarred and 
enjoined from further asserting the same: (4) That he recover possession of 


the premises described, (if possession is desired): (5) That he recover. 
dollars as the value of the use and occupati 


and removed therefrom: (6) Th 
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be just, together with costs and disbursements. [R. C. 1905, § 7522; C. Civ. P. 
1877, § 637; R. C. 1895, § 5906; 1901, ch. 5.] 
to form of complaint in action to determine adverse claims. Chaffee-Miller Land 
ie v. Barber, 12 N. D. 478, 97 N. W. 850; Hanson v. Franklin, 19 N. D. 259, 123 N. W. 
86 


In action to determine adverse claims under section 8144, it is not necessary to prove 
that defendant asserts some estate, interest or lien se real property in controversy. 
Kliemmens v. First Nat. Bank, 22 N. D. 304, 133 N. W. 1044. 


§ 8148. Joinder of defendants. In an action to determine adverse claims 
all persons appearing of record to have estates or interest in, or liens or 
incumbrances upon the property, and all persons in possession, may be joined 
as defendants, and all others may be joined by inserting in the title of the 
action the following: ‘‘ All other persons unknown claiming any estate or 
interest in, or lien or incumbrance upon the property described in the com- 


plaint.”” [R. C. 1905, § 7523; 1899, ch. 157; RB. C. 1899, § 5907; 1901, ch. 5; 
1905, ch. 4.] 


Proper parties to action to determine adverse claims to real property. Grigsby v. 
Larson, 24 8. D. 628, 124 N. W. 856. 


Does not require that plaintiff join all parties claiming an interest in the property. 
Ward v. Brown, 28 8. D. 375, 133 N. W. B99. 


§ 8149. Unknown persons made parties. All persons having or claiming 
an estate or interest in, or lien or incumbrance upon the property described 
in the complaint, whether as heirs, devisees, legatees, or personal representa- 
tives of a deceased person, or under any other title or interest, and not in pos- 
session or not appearing of record in the office of the register of deeds, the 
clerk of the district court or the county auditor of the county in which the 
land is situate to have such claim, title or interest therein, may be proceeded 
against as persons unknown, and any order, judgment or decree entered in 
the action shall be valid and binding on such unknown persons, whether of 
age or minors, and on those claiming under them. [R. C. 1905, § 7524; 1901, 
ch. 5; 1905, ch. 4.] 

§ 8150. Service of summons upon unknown parties defendant. Service of 
the summons in such action may be had upon all such unknown persons defend- 
ant by publication in the manner provided by law for service by publication 
upon defendants whose residences are unknown; provided, that as to such 
unknown persons defendant the affidavit for publication shall be required to 
state in substance the following facts: That the interests of such unknown 
persons defendant in the land described in the complaint are not shown of 
record in the office of the register of deeds, the clerk of the district court 
or the county auditor of the county in which such land lies, and the affiant does 
not know and is unable to ascertain the names, residences or post office 
addresses of any of the persons who are proceeded against as unknown per- 
sons defendant ; and the affidavit or complaint shall further show that the 
relief sought in the action consists wholly or partly in excluding the defendants 

be any interest in or lien upon specific real property in this state; and 
MA ere Jurisdiction is sought to be obtained against unknown persons under 
_'€ provisions of this section, the summons shall state where the complaint 
18 or will be filed, and there shall be subjoined to the summons as published, 
& notice signed by the plaintiff’s attorney containing a description of the 
and to which Such action relates. Unknown corporations claiming interest 
are included within the word ‘ persons ’’ as used in this article. [R. C. 1905, 
§ 7525; 1901, ch. 5; 1905, ch. 4.) 

pid avira in action to quiet title must allege that plaintiff is owner of land described 
8 8151 plaint. Ottow v. Friese, 20 N. D. 86, 126 N. W. 503. ; 
@ defendant er. Counterclaim. In an action to determine adverse claims 
eats lie ant in his answer may deny that the plaintiff has the estate, inter- 
pete in or incumbrance alleged in the complaint coupled with allegations 
slain 4 orth fully and particularly the origin, nature and extent of his own 
ee o the property, and if such defendant claim a lien the original amouxt 

ured thereby and the date of the same, and the sum remaining due thereon, 
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also whether the same has been secured in any other way or not, and if so 
secured, the nature and extent of such security; or he may likewise set forth 
his rights in the property as a counterclaim and demand affirmative relief 
against the plaintiff and any codefendant; and in such case he may also set 
forth a counterclaim and recovery from plaintiff or a codefendant for per- 
manent improvements made by him or those under whom he claims, holding 
under color of title in good faith adversely to the plaintiff or codefendant 
against whom he seeks a recovery; such counterclaim to set forth among 
other things the value of the land aside from the Improvements thereon, and 
as accurately as practicable the improvements upon the land and the value 
thereof; and in such case he may also set forth as a counterclaim his demand 
for recovery of the value of the use and occupation of the premises and value 
of property wasted or removed therefrom, in the same manner as provided 
by section 8145, The answer shall be deemed served on codefendants by filing 
the same in the office of the clerk of court of the county where the action 
is pending at any time within thirty days after the service of summons on 
such defendant is complete. Where affirmative relief is demanded against 
codefendants the allegations constituting counterclaims shall be deemed con- 
troverted by all the parties, as upon a direct denial or avoidance, as the case 
may require, without further pleading. [R. C. 1905, § 7526; C. Civ. P. 1877, 
§ 641: R. C. 1899, § 5910; 1901, ch. 5.] 
Permission to put up buildings to be removed if grantor needs ground for mining 
purposes, does not constitute color of title. Skelly v. Warren, 17 S. D. 25, 94 N. W. 408. 
Void tax deed constitutes color of title. Meadows v. Osterkamp, 13 8. D. 571, 83 
N. W. 624; Parker v. Vinson, 11 8, D. 381, 77 N. W. 1023; Stokes v. Allem, 15 8. D. 
421, 89 N. W. 1023. 
Contract of purchase does not constitute color of title. sr ae v. Cleveland, 9 S. D. 
94, 68 N. W. 171; Coleman y. Stalnacke, 15 S. D. 242, 88 N. W. 107. 
Erection of improvements must be in good faith. Hawke v. Deffebach, 4 D. 20, 22 
N. W. 480; Wood v. Conrad, 2 S. D. 334, 50 N. W. 95; Deffeback v. Hawke, 115 U. S. 
392, 29 L.ed. 423, 6 8. Ct. R. 95. 
Actual possession under bona fide claim of title, 
ments. Pendo v. Beakey, 15 8. D. 344, 89 N. W. 655. ; 
On counterclaim in action to quiet title not being confined to value of improvements, 
Danielson v. Rua, 20 8. D. 478, 107 N. W. 680. 
Good faith claim of title to realty must precede making of improvements in order 
to entitle claimant to allowance for such improvements. McKenzee v. Gussner, 22 N. D. 
445, 37 L.R.A.(N.S.) 918, 184 N. W. 33. 
Decision of state engineer as to priority of water rights could not be reviewed by 
certiorari although he granted appropriation as of date of filing petition. Geiger v. 
Lea, 26 S. D. 327, 128 N. W. 139. 
Plowing and cultivating land ag an improvement. 20 L.R.A.(N.S.) 378. 
Right as between successful plaintiff and evicted defendant to crops unsevered at 
time of final judgment. 23 L.R.A.(NS.) 531. . 


§ 8152. Reply, what it may contain. Relief. No reply shall be necessary on 
the part of the plaintiff, except when the defendant in his answer claims a lien 
or incumbrance upon the property which, prior to the commencement of the 
action, was barred by the statutes of limitation, or which shall have been 
discharged in bankruptcy, or which constitutes only a cloud, the plaintiff may 
reply setting up such defense and avail himself of the benefit thereof; and in 
all cases when the plaintiff has made permanent improvements on the prop- 
erty in good faith, while in possession under color of title, he may recover 
@ reasonable value thereof as against the defendant recovering the property 
when the reply shall allege the facts stating particularly the value of the 
improvements, the value of the property, and demand appropriate relief. The 
reply shall be served on such defendant and filed with the clerk within twenty 


sufficient for recovery of improve- 


Must show equitable grounds for recovery, if desired to avail of equitable powers of 
court. Skelly v. Warren, 17 8. D. 25, 94 N, W. 408. 


§ 8153. Trial. Findings. Possession. Costs. The plaintiff or any de- 
fendant who has answered may bring the case on for trial by serving all 
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claim asserted by the various parties, and determine the validity, superiority 
and priority of the same. Any defendant in default for want of an answer, 
or not appearing at the trial, or a plaintiff not appearing at the trial, shall 


premises, property removed therefrom, and waste committed, except in the 
case of a defendant served by publication and not appearing. _ If any counter- 


the improvements, shall be specifically found. There shall be, likewise, find- 
ings on all other counterclaims urged at the trial. If possession of the prem- 
ises is demanded by the plaintiff or by any defendant asking for affirmative 


by the court, except that no costs shall be allowed against the defendant not 
appearing. [R. C. 1905, § 7528; 1901, ch. 5.) ; 
Costs cannot be taxed against judgment creditor who is made defendant in action to 


determine adverse claim to homestead property. Klemmens v. First Nat. Bank, 22 N. D. 
304, 133 N. W. 1044, 


§ 8154. Judgment. When right fails after action brought. In an action 


elf entitled to up to the time that his right terminated. [R. C. 1905, 
§ 7529 ; 1901, eh. 5.] 


Recovery of damages for withholding property when plaintiff's right has terminated 
ter commencement of action. Trinetan . By. Co., 2 ND. 46, 49 N. W. 426. 


om the improvements, as determined by the findings, and such sums as may 
be found due for use and occupation and waste If said option is not exer- 
Cised in writing by said party or his attorney for him, and filed with the 
clerk within sixty days, the other party may thereupon exercise the option 
for him in like manner. If the party entitled to the possession of the property 
received in lieu thereof a money judgment, the other party may be subrogated 
to all the former’s rights therein, including all the relief he would otherwise 


156. When defendant permitted to defend. A defendant in an action 
to determine adverse claims, proceeded against by name or as an unknown 
Party or heir, or his representative on application and sufficient cause shown 
at any time before trial, must be allowed to defend on such terms as may be 
just; and any such defendant or his representative upon good cause shown. 
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and on such terms as may be just, may be allowed to defend after trial and 
withi 


thin one year after the rendition of judgment therein, but not otherwise. 
[R. C. 1905, § 7531; 1901, ch. 5. ] 
i : : 


§ 8157. Heirs or devisees of deceased entrymen, court may determine who 


128, § 1; 1911, ch. 121, § 1,] 


§ 8158. Procedure. The provisions of the code of civil procedure of North 
Dakota relating to the determination of adverse claims to real estate in 80 
far as the same may be applicable shall pertain and govern the procedure in 


§ 8160. Order for entry. Service. The order must describe the property 
and a copy thereof must be served on the owner or occupant and thereupon 


ants and make such survey and measurement, but if any unnecessary injury is 


done to the Property he is liable therefor. [R. C. 1905, § 1583; C. Civ. P. 
1877, § 646: R. + 1899, § 5915.] 


real property against a Person in possession cannot be prejudiced by any 
alienation made by such person either before or after the commencement 
Oa Bien _LR. C. 1905, § 7535; C. Civ. P. 1877, § 648; R. C. 1899, § 5917.] 


; : customs govern mining claims. In actions respecting min- 
Ing claims proof must be admitted of the cu 


: 9 . ° 


As to similar rovision in Cal. Code Civ. Proc., § 748, see McClintock v. Bryden, 8 
Cal. 97, 63 Am. Dec. 87, 12 Mor. Min. Rep. 443; St. John v. Kidd, 26 Cal. 263; Morton 
v. Solambo CG. M. Co., 26 Cal. 527, 4 Mor. Min R 


- 463; T . T. Co. v. Stranahan 
31 Cal, 387, ep. 46 able Mt Co. v ‘ 


1905, § 7536: C. Civ. P. 1877, § 649. C. 1899, § 5918,} 


the Possession thereof in the Same manner as if he possessed a fee simple 
apa said lands. [R. C. 1905, § 7537; C. Civ. P. 1877, § 650; R. C. 1899, 
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Appropriation of water right on public land. Sturr v. Beck, 6 D. 71, 50 N. W. 486; 
Sturr v. Beck, 133 U. 8. 541, 33 L.ed. 761, 10 8. Ct. R. 350. 

Right of settler on public land to maintain action against trespasser. Olson v. Hunta- 
mer, 6 S. D. 364, 61 N. W. 479; Vantongeren v. Hefferman, 5 D. 180, 38 N. W. 52; Lone 
Tree Ditch Co. v. Cyclone Ditch €o., 15 S. D. 519, 91 N. W. 352. 

§ 8165. Holder of contract for purchase of land from state may sue. Any 
person who shall hold any contract from the state through the board of uni- 
versity and school lands, or otherwise, for the purchase of any real property 
within the state, may maintain any action for injuries done the same; also an 
action to recover possession thereof in the same manner as though he pos- 
sessed the fee simple title to such lands; provided, however, that in any 
action or proceeding by or against a railway company with reference to right 
of way or otherwise, the court shall, in any judgment which it may enter, 
protect the interest of the state in and to such real property, to the extent 
that the value of such lands taken, at the price agreed to be paid per acre to 
the state therefor, shall be directed to be paid to the proper official of the state ; 
and upon such payment any claim of the state or any of its boards to such 
part of said property as shall be taken by the railway company shall be at an 
end. [1909, ch. 208.] 


CHAPTER 82. 
ACTION FOR NUISANCE, WASTE AND WILLFUL TRESPASS ON REAL PROPERTY. 


§ 8166. Who may bring action of nuisance. An action may be maintained 
by any person whose property is injuriously affected or whose personal 
enjoyment is lessened by a nuisance as defined in the civil code; and by the 
Jadgment the nuisance may be enjoined or abated as well as damages recov- 


ered. [R. C. 1905, § 7538: C. Civ. P. 1877, § 651; R. C. 1895, § 5920.] 
soe action for public nuisance. 31 Am. Dec. 132; 25 Am. Rep. 533; 52 Am. Rep. 


BP ce sk be enjoined as interfering with the comfortable enjoyment of real property. 
m. Rep. 674, : : 
Necessity of interest or estate in premises affected by nuisance to sustain action for 
death or bodily injury from nuisance. 43 L.R.A.(N.S.) 871. : 

L eee one in possession to maintain action for nuisance without proving title. 34 
-R.A.(N.S.) 560, 
Respective liabilities of landlord and tenant for nuisance to each other and to third 

Persons. 50 Am. Dec. 776, : . 

: Ritts of lessee to maintain suit to abate a nuisance affecting possession. 3 
-.A.(N.S.) 448. Ste A 
Violation of statute or ordinance relating to explosives as nuisance giving right of 

Private action. 48 L.R.A.(N.S.) 878. 2 ; 
Theory of nuisance as basis of recovery by abutter for injury to property from rail- 


Interference with one’s use of a highway as a special damage which wil! sustain an 
action by him against the wrongdoer. 28 L.R.A.(N.S.) 1053. 

Right of owner to recover damages to property from nuisance, not of a permanent 
character, Bing before the commencement, or at time of the renewal, of the ten- 
‘S.) 1060. 

_ Special damage ae awning or structure overhanging street which will sustain ac- 
tion by private person to abate it. 48 L.R.A.(N.S.) 173. 

to similar provision in Cal. Code Civ. Proc., § 731, see Meyer v. Metzler, 51 Cal. 
142; People v. Gold Run D. & M. Co., 66 Cal. 138, 56 Am. St. Rep. 80, 4 Pac. 1152; 
Welsh v. Plumas County, 80 Cal. 338, 23 Pac. 254; Fisher v. Zumwalt, 128 Cal. 423, 

; McCarthy v. Gaston R. M. & Min. Co., 144 Cal. 542, 78 Pac. 7; Meek v. De 
Latour, 2 Cal. A P. 261, 83 Pac. 300; Blane v. Klumpke, 29 Cal. 156; Courtright v. 


_ § 8167, Waste, when actionable. If a guardian, tenant for life or years, 
Jomt tenant or tenant in common of real property commits waste thereon, 
any person aggrieved by the waste may bring an action against him therefor, 
i which action there may be judgment for treble damages, forfeiture of the 
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estate of the party offending and eviction from the premises. [R. C. 1905, 


Enjoining interference with fences or gates as waste. 7 L.R.A.(N.S.) 86. 
Infecting premises with contagious disease as waste. 30 L.R.A.(N.S.) 474. 
Right to interest on damages recoverable for waste. 28 L.R.A.(N.S.) 82. 

Duty of life tenant to keep property in repair. 33 L.R.A.(N.S.) 669, 
Impeachment of life tenant for waste in cutting timber. 37 L.R.A.(N.S.) 772. 
Cutting of timber ag waste which may be enjoined. 43 L.R.A.(N.S.) 262. 


Liability for waste of oil or 888 resulting from acts done on neighboring premises. 
48 L.R.A.(N.S.) 170, 


As to similar provision in Cal. Code Civ. Proc., § 732, see McCord v. Oakland Q. M. 
Co., 64 Cal. 134, 49 Am. Rep. 686, 27 Pac. 863 3 Isom v. Rex C. O. Co., 140 Cal. 678, 
6. 


CHAPTER 33. 
ACTION FOR THE SUPPORT OF MARRIED WOMEN. 


_ § 8169. When maintainable, Any married woman may maintain an action 
An the district court of the county in which she resides against her husband 
for failure on his part to provide for her Support and the support of her 


minor children, if any, by said husband living with her. [R. C. 1905, § 7541; 
1890, ch. 167 §1;R.¢. 1895, § 9923. } 


ye court to compel husband to support wife. Bauer v. Bauer, 2 N. D. 108, 49 


‘Right to maintain suit for maintenance independent of divorce. 77 Am. St. Rep. 228; 
88 L.R.A.(N.S.) 951. 


Effect of husband’s own adultery to prevent him from relying on wife’s adultery as 
defense to an action for support. 19 L.R.A.(N.S.) 468. 


§ 8170. Power of court to render judgment. If it shall appear to the 


to give reasonable security for making any payments required under the 
Provisions of this chapter and may enforce the same by the appointment of 
R C. Taoe Soy eny remedy applicable to the case. [R. C. 1905, § 7545; 


§ 8174, Modifying or vacating judgment. The judgment may be modified 
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CHAPTER 34. 
ACTIONS AGAINST THE STATE, 


§ 8175. When authorized. Where brought. Undertaking for costs. An 
action respecting the title to property, or arising upon contract may be 
brought in the district court against the state the same as against a private 


the county of Burleigh. The plaintiff at the time of commencing such action 
shall file an undertaking with sufficient surety to be approved by the clerk 
of court to the effect that he will pay any judgment for costs that may be 
tendered against him. [R. C. 1905, § 7547; B.C. 1895, § 5929.) 
Actions against state, how commenced. Synod of Dakota v. State, 2 8. D. 366, 50 
N. W. 632, 14 L.R.A. 418; Morgan v. State, 9 S. D. 230, 68 N. W. 538; Carter v. State, 
8 S. D. 153, 65 N. W. 422. 
A county may bring such action. Lyman County v. State, 9 S. D. 413, 69 N. W. 601. 
This provides only means for enforcement of rejected claim against state, Sawyer vy, 
10 8. D. 18, 71 N. W. 141. 
hat claims are valid demands against state. 42 L.R.A. 33. 
Actions against states, 12 Am. Dec. 517, 
Actions against officers as suits ainst states. 1 L.R.A.(N.S.) 727. ; : 
When claim against state deemed based on contract within statute permitting action 
@gainst state. 42 L.R.A.(NS.) 256. 
Immunity from suit of state institution not of a political or governmental character. 


[R. C. 1905, § 7548; R. C, 1895, § 5930. ] 
Acceptance of partial allowance of claim against state as an accord and satisfaction. 

42 L.R.A.(N.S.) 117. ee 

§ 8177. How judgment collected. No execution shall issue against the 
state on any judgment, but whenever a final judgment against the state 
shall have been obtained in any action the clerk shall make and furnish to 
the state auditor a duly certified copy of such judgment and the auditor 

all in due course draw his warrant upon the state treasurer for such 
amount and deliver the Same to the person entitled thereto. [R. C. 1905, 
§ 7549; B. ©. 1895, § 5931.] 


CHAPTER 35. 
CONTEMPTS. 


ARTICLE 1, CRIMINAL ConTrEMPTs, §§ 8178, 8179. 
2. Civ ConTEmpts, § 8180. 
8. PRacticg In ConrEmprs, §§ 8181-8201. 


ARTICLE 1,— CRIMINAL ConTEMPTS. 


§ 8178. Defined. Every court of record shall have power to punish as | 

othen criminal contempt persons guilty of any of the following acts and no 
r: 
i. Disorderly, contemptuous or insolent behavior committed during its sit- 
mg in its immediate view and presence and directly tending to interrupt its 
Proceedings, or to impair the respect due to its authority. ; 
2. Any breach of the peace, noise or other disturbance directly tending to 
nterrupt its Proceedings. 
1949 
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3. Willful disobedience of any process or order lawfully issued or made 
by it. 

4. Resistance willfully offered by any person to the lawful order or process 
of the court. . 

5. The contumacious and unlawful refusal to be sworn as a witness; Or 
after being sworn. to answer any legal and proper interrogatory. — 

6. The publication of a false or grossly inaccurate report of its proceed- 
ings; but no court can punish as a contempt the publication of a true, fall 
and fair report of any trial, argument, decision or other proceeding therein. 
[R. C. 1905, § 7550: R. C. 1895, § 5932.] 

Reflection on judge as ministerial officer as contemeh L.R.A.(N.S.) 621. 


wo on or abuse of judge after he has retired court room. 2 L.R.A.(NS.) 
3. 


Statement with respect to ended cause. 68 L.R.A. 251. 
Criticism of decision or opinion after case has been determined. 17 L.R.A.(NS.) 572. 
Misconduct toward juror as contempt. 46 L.R.A.(N.S.) 517. 


; 1. Attorney’s statement in court concerning decisions as contempt. 5 L.R-A.(NS8.) 
16. 


ae counsel for contempt of court during trial as prejudicing rights of party. 
42 L.R.A.(N.8.) 428. 

4. One cannot be convicted of willful resistance of search warrant of which he had no 
notice or knowledge at the time. State ex red. Register v. McGahey, 12 N. D. 535, 97 
N. W. 865, 1 A. & E. Ann. Cas. 650. 

- 6. Contempt by newspaper publications. 97 Am. Dec. 630; 40 Am. Rep. 642; 50 Am. 
t. Rep. 572. 


yer | of newspaper proprietor in case of publication without his knowledge. 26 
-A. 781. 


o Publication of matters derogatory to parties to litigation as contempt of court. 2 
. R. C. 483. 


Constructive contempt by publications concerning pending cases. 2 Am. Dec. 391. 
Publication of, and comments upon evidence, as contempt. 98 Am. Dec. 414. 
Publishing inaccurate report of court decision. 17 L.R.A.(N.S.) 583. 

§ 8179. Punishment for. Punishment for a contempt specified in the last 
section may be by fine, not exceeding two hundred and fifty dollars or by 
imprisonment not exceeding thirty days in the jail of the county where the 
court is sitting, or both, in the discretion of the court. When a person 18 
committed to jail for the nonpayment of such fine, he must be discharged at 
the expiration of thirty days; but when he is also committed for a definite 
time, the thirty days must be computed from the expiration of the definite 
time. [R. C. 1905, § 7551; R. C. 1895, § 5933.] 


ARTICLE 2.— Crvi1Lt CONTEMPTS. 


_ § 8180. Defined. Every court of record has power to punish by fine and 
imprisonment, or either, a neglect or violation of duty or other misconduct 
by which a right or remedy of a party to a civil action or proceeding pending 
in the court may be defeated, impaired, impeded or prejudiced in the fol- 
lowing cases: 

1. An attorney, counselor, clerk, sheriff, coroner or other person in any 
manner duly elected or appointed to perform a judicial or ministerial service, 
for a misbehavior in his office or trust, or for a willful neglect or violation of 
duty therein; or for disobedience to any lawful order or process of the court 
or of the judge thereof. 

2. A party to an action or proceeding, for putting in fictitious bail, or 
fictitious surety, or for any deceit or abuse of the process or proceedings of 
the court. 

3. A party to an action or proceeding, an attorney, counselor or other per- 
son, for the nonpayment of a sum of money ordered by the court to be paid, 
in a case where by law execution cannot be awarded for the collection of 
such sum; or for any other disobedience to any lawful order, judgment or 
process of the court. 

4. A person for assuming to be an attorney, or counselor or other officer 
of the court and acting as such without authority; for rescuing any prop- 
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an action or proceeding without immediately disclosing the same to the 
court 


7. An inferior magistrate, judge, officer or tribunal, for proceeding contrary 
to law in a case or matter which has been removed from his Jurisdiction to 
the court inflicting the punishment ; or for disobedience to any lawful order or 
rocess of the latter court. ; 
: - In any other cage expressly authorized by the codes or statutes of this 
State, or where an attachment or any other proceeding to punish for a con- 
tempt has been usually adopted and practiced in a court of record to enforce 
a civil remedy or to protect a right of a party to an action or proceeding 


msuch court. [R. C. 1905, § 7552; R. C. 1895, § 5934.] 


The power to punish for contempt. 12 Am. Dec, 178; 117 Am. St. Rep. 950. 

ntempt of eure in written communication to a Judge. 26 Am. Rep. 752. ee 
ing biased or otherwise improper jurors or talesmen as a contempt. 
L.R.A.(N.S.) 1013, 


Procuring one having knowledge of offense to leave jurisdiction as. 33 L.R.A.(N.S.) 
976, 


reenact designed to annoy a litigant and induce him to abandon suit as. 42 

.A.(N.8,) 722, 

Refusal to restore money or property secured under Judgment subsequently reversed 
or set aside, as. 39 L.R.A.(N.S.) 1100. A.(N.S.) 389 

1. Failure to appear, or tardiness, of attorney, as contempt. 15 LRA. . of oar 

nishing counsel for contempt of court during trial as prejudicing rights of party. 

42 L.R.A.(N.8.) 428. 2 . 

Tautempt by board of health in disobeying injunction, 48 L.R.A. 708, 

Intoxication in court room as contempt. 33 L.R.A.(NS.) 138. Pielke. 9 

: ishment by court for violation of injunctional order. Merchant v. Pie " 
N. D. 245, 83 N. W is. 


ne of alimony enforced by contempt proceeding. Glynn v. Glynn, 8 N. D. 233, 
- W. 594, 

Effect of appeal from injunction on jurisdiction of trial court to punish for con- 
tempt for its violation, 14 L.R.A.(N.8.) 1150. ear 
pir and sufficiency of notice of injunction to render one not a party, guilty 

Contempt in disobeying ii. 23 L.R.A.(N.S.) 1295. 
Contempt in vio ation of preliminary injunction which would have effect of trans- 
ferring possession of Property from defendant to plaintiff. 39 L.R.A.(N.S.) 32, 
Disobedience of void order. 16 L.R.A.(NS.) 1063. er 
Violation by private citizen of decree against a municipality. 25 L.R.A.(N.S. . 
Compelling payment of alimony by contempt proceedings, 24 L.R.A. 433. 


Failure or refusal of bankrupt or person having money or roperty belonging to a 
bankrupt to deliver it to a ieatice aa contenspt 23 L.R.A.(N By 255. NS.) 765 
arrying out of state contrary to decree as contempt of court. 40 L.R.A.(N. i ef 
Power te ak disobedience to or der in case by striking pleadings. 4 L.R.A.(N.S. 
1185; 27 L. -A.(N.S.) 1062. 


Right to take figicial notice of decree in proceedings to punish violation of same as 
S.) 404. 


5. Evasive or false answer witness as contempt. 41 L.R.A.(N.S.) 478. 
‘usal to produce books dae in response to subpoena upon ground that they 
contain private matter. 29 LIR.A.(N S.) 716. 


; : 7 
8 Disclosure by grand juror of evidence given before grand jury as contempt. 1 
LRA(NS.) 1049, 
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ARTICLE 3.— PRaorice In ConTEMPTS. 


§ 8181. How punished when in presence of court. When the offense is com- 
mitted in the immediate view and presence of the court or of the judge 
upon a trial or hearing it may be punished summarily. For that purpose an 
order must be made, stating the facts which constitute the offense and recit- 
ing that the same occurred in such immediate view and presence and plainly 
and specifically prescribing the punishment to be inflicted therefor. [R. C. 
1905, § 7553; R. C. 1895, § 5935.] 


Criminal contempt in presence of judge may be punished summarily. State v. Root, 
5 ON. D. 487, 67 N. W. 590, 57 Am. St. Rep. 568; State v. Crum, 7 N. D, 299, 74 N. W. 
992 


Right of one charged with contempt to notice and hearing. 10 L.R.A.(N.S.) 1098. 
Punishing counsel for contempt daring trial as prejudicing rights of party. 42 
L.R.A.(N.S.) 428, . 

§ 8182. When not in presence. When the offense is not so committed the 
court or judge must upon being satisfied by affidavit of the commission of 
the offense, either: 

1. Make an order requiring the accused to show cause at a time and place 
therein specified why he should not be punished for the alleged offense; or, 

2. Issue a warrant of attachment directed to the sheriff of any county 
where the accused may be found, commanding him to arrest the accused 
and bring him before the court or judge, either forthwith or at a time and 
place therein specified to answer for the alleged offense. [R. C. 1905, § 7554; 
R. C. 1895, § 5936.] 

Trial for contempt and disbarment in same action is without authority of law. State 
v. Root, 5 N. D. 487, 67 N. W. 590. 

§ 8183. Order to show cause. Attachment. An order to show cause may 
be made in the action or proceeding in or respecting which the offense was 
committed, either before or after the final judgment or order therein, and is 
equivalent to a notice of motion; and the subsequent proceedings thereupon 
shall be taken in the action or proceeding as upon a motion made therein. 
In case an attachment is issued it shall be deemed an original special pro- 
ceeding by the state as plaintiff against the accused as defendant. [R. C. 
1905, § 7555; BR. C. 1895, § 5937. ] 


Proceeding is an original one; change of judges not allowed. Township v. Aasen, 10 
N. D. 264, 86 N. W. 742. : 

Criminal contempt proceeding is not wholly independent proceeding. State v. Heiser, 
20 N. D. 357, 127 N. W. 72. 

Qualification of judge to sit on trial of one for contempt consisting of reflections upon 
himself. 11 LB.A.(NS.) 619. 

§ 8184. Papers served on accused. A copy of the warrant and of the affi- 
davit, or report of a referee upon which it is issued, must be served upon the 
5 5938 | when he is arrested by virtue thereof. [R. C. 1905, § 7556; R. C. 1899, 

§ 8185. Indorsement on warrant of amount of undertaking required. When 
& warrant of attachment is issued .the eourt or judge may in discretion by 
an indorsement thereon fix a sum in which the accused may give an under- 
taking for his appearance to answer. [R. C. 1905, § 7557; R. C. 1895, § 5939.) 

§ 8186. Duty of sheriff when undertaking not given. If an indorsement 
is not made upon the warrant, or if such an indorsement is made and an 
undertaking is not given as prescribed in the next section, the sheriff after 
making the arrest must keep the accused in his custody, until the further 
direction of the court or judge. When from sickness or other cause the ac- 
cused is physically unable to attend before the court or judge, that fact 1s 
a sufficient excuse to the sheriff for not producing him as required by the 
warrant. In that case the sheriff must produce him as directed by the court 
or judge after he becomes able to attend. The sheriff need not in any case 
confine the accused in prison or otherwise restrain him of his liberty except 
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so far as is necessary in order to secure his personal attendance. [R. C. 1905, 


§ 8187. Accused discharged from arrest on delivering undertaking. When 


er _ manner as bail upon an arrest. [R. C. 1905, § 7559; R. C. 1895, 
| 8188, Procedure on return of warrant. When the accused is produced 
by virtue of a warrant, or appears upon the return of a warrant, or of an 


or judge allows therefor and either party may produce affidavits or other 
proofs contradicting or corroborating any answer. Upon the original affi- 
davits, the answer and subsequent proofs the court or judge must determine 
whether the accused has committed the offense charged. [R. C. 1905, § 7560; 
R. C. 1895, § 5942.) 


Does not govern cases under statute relating to intoxicating liquors. State v. Massey, 
10 N. D. 154, 86 N. W. 225. 


Interrogatories filed under statute in contempt proceedings must relate to facts in 
Mecca eomemPt charged. State v. Harris, 14ND. $01¢108 MWe 
es Ccessity of finding facts before adjudging one guilty of contempt. 30 L.R.A.(N.S.) 


Effect of denial under oath to purge one of criminal contempt. 9 LJR.A.(N.S.) 1119. 
Invitation or solicitation to violate injunction, or consent or acquiescence therein, as 
justification for so doing. 9 L.R.A.(N.S.) 304. 
Inability to pay alimony as defense to contempt. 30 L.R.A.(N.S.) 1001. 
‘ Wy a Signs to publication, pending trial, of article tending to influence result. 
: S.) 5 


§ 8189. Final order directing punishment. If it is determined that the 
accused has committed the offense charged and if it is a contempt defined in 


or prejudice the rights or remedies of a party to an action or proceeding 
Pending in the court or before the judge or a referee, the court or judge must 
make & final order accordingly, directing that the accused be punished by 

© or. imprisonment, or both, as the nature of the case requires. A war- 
rant 3] oumitment must issue accordingly. [R. C. 1905, § 7561; RB. C. 1895, 


Collateral attack on commitment proceedings. 1 L.R.A.(N.S.) 1143. 
Criminal liability of Corporation for contempt. 2 B. R. C. 246. 
frsonal liability of judicial officer committing person for contempt. 14 L.R.A. 144. 


§ 8190. Payment to party injured instead of fine. If an actual loss or 


& fine upon the accused; and in such case the payment and acceptance of 
such sum shall be an absolute bar to any action by the aggrieved party to 
recover damages for such injury or loss. When no such actual injury or loss 
has been Produced the fine shall not exceed two hundred and fifty dollars 
as and above the costs and expenses of the proceeding. A corporation may 
¢ fined as preseribed in this section. [R. C. 1905, § 7562; R. C. 1895, § 5944.] 

§ 8191, Imprisonment until act performed. When the misconduct proved 
pearls of an omission to perform an act or duty, which it is yet in the power 
ot the offender to perform, he shall be imprisoned only until he has performed 
it and paid the fine imposed. In such a case the order and the warrant of 
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commitment, if one is issued, must specify the act or duty to be performed 
and the sum to be paid. In every other case, when special provision is not 
otherwise made by law, the offender may be imprisoned for a reasonable time 
not exceeding six months, and until the fine, if any, is paid; and the order 
and the warrant of commitment, if any, must specity the amount of the fine 
and the duration of the imprisonment. [R. C. 1905, § 7563; R. C. 1895, § 5945.] 


Habeas corpus to obtain relief from imprisonment for contempt. 87 Am. St. Rep. 179. 
When imprisonment for contempt is constitutional. 37 Am. St. Rep. 763. 


Imprisonment for refusal to obey an order of court is not imprisonment for debt. 
56 Am. Rep. 363. 


Imprisonment for failure to pay alimony as violation of constitutional provision 
against imprisonment for debt. 17 L.R.A.(N.S.) 1140. 


§ 8192. Offender discharged when unable to endure imprisonment. When 
an offender, imprisoned as prescribed in this chapter, is unable to endure the 
imprisonment, or to pay the sum, or to perform the act or duty required to be 
paid or performed in order to entitle him to be released, the court or judge 
may in discretion and upon such terms as justice requires make an order 
directing him to be discharged from the imprisonment. [R. C. 1905, § 7564; 
R. C. 1895, § 5946.] 

§ 8193. Punishment no bar to criminal prosecution. A person punished 
as prescribed in this chapter may, notwithstanding, be prosecuted criminally 
for the same misconduct, if it is a public offense; but the court before which 
he is convicted must in forming its sentence take into consideration the pre- 
vious punishment. [R. C. 1905, § 7565; R. C. 1895, § 5947.] 

§ 8194. Failure to appear. Prosecution of undertaking. When a person 
arrested by authority of a warrant of attachment has given an undertaking 
for his appearance as prescribed in this chapter and fails to appear on the 
return day of the warrant, the court may either issue another warrant or make 
an order directing the undertaking to be prosecuted, or both. [R. C. 1905, 
§ 7566; R. C. 1895, § 5948.) 

§ 8195. By whom prosecuted. Extent of recovery. The order directing 
the undertaking to be prosecuted may in the discretion of the court or judge 

irect the prosecution thereof by and in the name of any party aggrieved 
by the misconduct of the accused. In such a case the plaintiff may recover 
damages to the extent of the loss or injury sustained by him by reason of the 
misconduct, together with the costs and expenses of prosecuting the proceed- 
ings in which the warrant was issued, not exceeding the sum specified in the 
undertaking. [R. C. 1905, § 7567; R. C. 1895, § 5949.] 

§ 8196. When prosecuted in name of state. If no party is aggrieved by 
the misconduct of the accused the court must, and in any case when the 
court thinks proper so to direct, it may direct the prosecution of the under- 
taking by the attorney-general, or by the state’s attorney of the county in 
which it was given, in the name of the state. In an action brought pursuant 
to such direction the state is entitled to recover the entire sum specified in 
the undertaking. [R. C. 1905, § 7568; R. C. 1895, § 5950.] 

§ 8197. Application of proceeds. Out of the money collected the court 
which directed the prosecution must direct that the person at whose instance 
& warrant was issued be paid such a sum as it thinks proper to satisfy the 
costs and expenses incurred by him and to compensate him for the loss or 
injury sustained by him by reason of the misconduct. The residue of the 
money must be paid into the treasury of the state to the credit of the school 
fund. [R. C. 1905, § 7569: R. G. 1895, § 5950.] 

§ 8198. When sheriff liable for insufficient surety. After the return of an 
execution unsatisfied, issued upon a judgment, rendered in an action upon 
the undertaking, an action to recover the amount of the judgment may be 
maintained against the sheriff, when it appears that at the time when the 
undertaking was given, the surety was insufficient and the sheriff had reason- 
able grounds to doubt his sufficiency. Such an action may be maintained by 
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the plaintiff in whose favor the judgment was recovered. If the state was 
. plaintiff the action must be prosecuted by the attorney-general or the state’s 
attorney ; and any money collected therein must be disposed of as prescribed 
in the last section. [R. C. 1905, § 7570; R. C. 1895, § 5951.] 
§ 8199. Procedure to punish contempt before referee. The commission of 
any of the offenses, which constitute contempt of court, upon the trial of an 
action or issue by a referee appointed by the court shall be deemed a contempt 


§ 8200. How contempts of officers, etc., punished. When a witness fails 


judge of the district court of the judicial district in which the witness re- 
sides or may be, who must thereupon by order require such witness to attend 


Power of magistrate to punish witness for contempt. 1 L.R.A.(N.S.) 1135. 
otary’s power to punish for contempt. 36 L.R.A. 822. 


§ 8201. How appeals taken to the supreme court. Appeals may be taken 


ceedings had and affidavits and other proof introduced by or against the 

accused. For the purpose of reviewing questions as to the sufficiency of the 

evidence a statement of the case may be prepared and settled within the 

time and in the manner provided in article 8 of chapter 11 of this code. 
uch appeal shall be taken, except as in this section otherwise provided, in 
€ manner prescribed in chapter 15 of this code. 

To render such appeal effectual: 

1. If the appellant has been adjudged guilty of a criminal contempt, an 
undertaking must be executed to the state of North Dakota on the part of 
the appellant in the sum of five hundred dollars by at least two sureties to 
the effect that if the order appealed from, or any part thereof, is affirmed 
or the appeal is dismissed, the appellant will pay the amount directed to be 
Paid by such order, or the part of such amount as to which the order is 
affirmed and if such order also directs that appellant be imprisoned, that 
he will surrender himself in execution of the order and pay the costs ad- 
Judged against him on such appeal ; or, 

If, of a civil contempt. a like undertaking must be executed in double 
the amount of the fine imposed and in no case less than two hundred and fifty 
dollars to the Same effect as prescribed in subdivision 1 of this section ; or, 

3. If the appellant does not desire a stay of the execution of the order 
“PPealed from, a like undertaking must be executed in the sum of two hun- 
dred and fifty dollars to the effect that appellant will pay the costs of the 
se if the judgment is affirmed wholly, or in part, or the appeal is dis- 

Unless the undertaking provided for in subdivision 1 or 2 of this section, 
a8 the case may require, is executed on the part of the appellant the execu- 
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tion of the order appealed from shall not be stayed. [R. C. 1905, § 7573; 

sy nk ode which adjudges defendant guilty is appealable. State ex rel. Morrill 
Pn) is a oie cases, how governed. Township of Noble v. Aasen, 10 N. D. 
" Affidavits on which warrant is issued in contempt proceedings may be used on hear- 
ing. State v. Harris, 14 N. D. 501, 105 N. W. 621. 


CHAPTER 36. 
EMINENT DOMAIN, 


§ 8202. Defined. How exercised. Eminent domain is the right to take 
private property for public use. Private property shall not be taken or 
damaged for public use without just compensation having been first made 
to or paid into court for the owner. And in case such property is so taken by 
& person, firm or private corporation no benefit to acerue from the proposed 
improvement shall be allowed in ascertaining the compensation to be made 
therefor. Such compensation shall in all cases be ascertained by a jury, 
unless a jury is waived. The right of eminent domain may be exercised in 
the manner provided in this chapter. [R. C. 1905, § 7574; Const. § 14; R. C. 
1895, § 5955.] 

Does not apply to township and other quasi corporations. Town of Dell Rapids v. 
Irving, 7 8. D. 310, 64 N. W. 149, 29 L.R.A. 861. 

City must have damages determined by jury before changing street grade. Searle v. 
City of Lead, 10 8. D. 312, 73 N. W. 101, 39 L.R.A. 345. 

recting poles in street without consent of or compensation to abutting owners as 
‘Jolation. onovan v. Allert, 11 N. D. 289, 58 L.R.A. 775, 95 Am. St. Rep. 720, 81 

- W. 441, 

Land owner who resists taking of his land for public purposes is entitled to taxable 
os on recovering judgment. Petersburg School Dist. v. Peterson, 14 N. D. 344, 103 

e e 756, F 

On right of abutting owner to compensation for maintenance of telegraph and tele- 
phone line on rural highway. Cosgriff v. ‘Tri-State Teleph. & Teleg. Co., 15 N. D. 210, 
5 L.R.A.(N.S.) 1142, 107 N. W. 525. ‘ 

Taking of property by eminent domain for railroad purpose is taking for public use. 
Northern P. R. Co. v. Boynton, 17 N. D. 203, 115 N. W. 679. 

a to exercise power of eminent domain to establish telephone system. Northwest- 
ern Teleph. Co. vy. Anderson, 12 N. D. 585, 65 L.R.A. 771, 102 Am. St. Rep. 580, 98 
N. W. 706,1 A. & E. Ann. Cas. 110. 

Erection of telephone poles in street as not proper street use. Donovan v. Allert, 11 
N. D. 289, 58 L.R.A. 775, 95 Am. St. Rep. 720, 91 N. W. 441. 

As to manner of exercising power of eminent domain by cities. Lidgerwood v. 
Michalek, 12 N. D. 348, 97 N. W. 541. 

Damages or injuries for which compensation must be made. 31 Am. Dec. 373; 88 
Am. Dec. 113; 4 Am. St. Rep. 399; 9 Am. St. Rep. 144; 19 Am. St. Rep. 459; 22 Am. 
St. Rep. 50; 85 Am. St. Rep. 291. 

Te eer das a “taking” of property for which compensation must be made. 

Lora plas i a “ amaging ” of property. 36 L.R.A.(NS.) pare at 

stinction between ing or d i tial injuries. 
LR.A.(NS.) rei g amaging property and consequentia J 
Taking or damagin P Opersy by discharging sewers into waters. 48 L.R.A. 643. 
Laying pipe throug and as a ne 24 L.R.A.(N.S.) 230. 
utting off access to highway as a t ing or injury. 15 L.R.A.(N.S.) 49. : 
ay Casting water upon opposite bank by raising bank of stream as a taking or damaging 


xtension of city limits to include toll road as taking of property for which com- 
Pensation must be made. 17 L.R.A.(N.S.) 1071. 


Injury to riparian prcberty by deflection of water by structure erected under statu- 
taking. 38 L.R.A.(N.S.) 1040. ‘ 
ght under constitutional provision against “ damaging ” private property for public 
use without compensation, to compensation for consequential 


railroads. 17 L.R.A.(N.S.) 1054; 40 L.R.A.(N.S.) 48 
Right of de facto corporation to exercise. 2 LJR.A.(N.S.) 144, 
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Right of foreign corporation to exercise, 24 L.R.A. 327, 
Exercise of power by one corporation for a public purpose to be subserved by another. 


1. All public uses authorized by the government of the United States. 

2. Public buildings: and grounds for the use of the state and all other 
public uses authorized by the legislative assembly of this state. 

3. Public buildings and grounds for the use of any county, incorporated 
city, village, town or school district; canals, aqueducts, flumes, ditches or 
Pipes for conducting water for the use of the inhabitants of any county, 
incorporated city, village or town; or for draining any county, incorporated 
city, village or town; raising the banks of streams, removing obstructions 
therefrom and Widening, deepening or straightening their channels; roads, 


mcorporated city, village or town, or the inhabitants thereof which may be 
authorized by the legislative assembly; but the mode of apportioning and 
collecting the costs of such improvements shall be such as may be provided 
In the statutes by which the same may he authorized. 

4. Wharves, docks, piers, chutes, booms, ferries, bridges, toll roads, by- 
roads, plank and turnpike roads, railroads and street railways ; canals, ditches, 
flumes, aqueducts and pipes for publie transportation, supplying mines and 
for irrigating Purposes, draining and reclaiming lands. 

5. Roads, tunnels, ditches, flumes, pipes and dumping places for working 
mines; also outlets, natural or otherwise, for the flow, deposit or conduct of 
tailings or refuse matter from mines; also milldams. 

6. By-roads leading from highways to residences and farms. 
7. Telegraph and telephone lines. 
8. Sewerage of any incorporated city, or of any village or town, whether 
imeorporated or unincorporated, or of any settlement consisting of not less 
than ten families, or of any public buildings belonging to the state, or to 
any college or university. 
Cemeteries and public parks. [R. C. 1905, § 7575: R. C. 1895, § 5956.) 
Uses for which power of eminent domain cannot be exercised. 102 Am. St. Rep. 809. 
What is public use. 11 L.R.A. 285; 22 L.R.A.(N.S.) 35; 16 Am. St, Rep. 610. 
ere power resides to declare what is a public use. 22 L.R.A.(N.S.) 50. 
Combination of public and private uses. 21 L.R.A.(N.S.) 539, 
Effect of offer to serve public on right to resort to eminent domain in aid of attempt 
to tranemute water P gti: into electricity for sale. 6 L.R.A.(N.S.) 122. 
aking Property of one person to compensate another for property taken for a public 
PRlohe to’” L.R.A.(N.S.) 319, ; 
of tes be ipsa Ned RS Hae = dene by fact that principal benefit will be derived out 
Power to exercise for purposes of school. 48 L.R.A.(N.S.) 485. 
vor what purposes the flowage of lands may be authorized by statute. 14 L.R.A. 487, 
ine of property for manufacturing power as a public purpose. 22 L.R.A.(N.S.) 


As to similar Provision in Cal. Code Civ. Proec., § 1238, see City of Pasadena v. 
timgon, 91 Cal. 238, 27 Pac. 604; Lindsay Irr. Co. v. Mehrtens, 97 Cal. 676, 32 Pac. 
3 City, ete, San Francisco v. Kiernan, 98 Cal. 614, 33 Pac. 720; Santa Ana v. 
Caen 132 Cal. 234, 64 Pac. 287; San Francisco & S. J. V. R. Co. v. Leviston, 134 
» Dise’ © Pac. 473; Los Angeles T. L. Co. v. Muir, 136 Cal, 36, 68 Pac. 308; Laguna 


2. Exercise of eminent domain for common schools. 22 L.R.A.(N.S.) 169. 
" “xercise of eminent domain for municipal purposes. 22 L.R.A.(N.S.) 168, 
——for common schools. 22 L.R.A.(N.S.) 169. 
——tor highways, 22 L.R.A.(N.S.) 99. 
~—for grading or changing the grade of a street. 26 Am. Rep. 457. 
~———for drains and sewers. 60 L.R.A. 195; 65 L.R.A. 273. 
~—for improvement of navigability of stream. 67 L.It.A, 847 3 22 L.R.A.(N.S.) 153. 
——for canals, 29 L.R.A.(NS.) 152. 
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Exercise of eminent domain for water supply. 58 L.R.A. 241. ; 
Taking of water for governmental and domestic consumption as a public purpose. 
22 L.R.A.(N.S.) 156. 
Furnishing water power for municipal purposes as a public purpose. 21 L.R.A.(N.S.) 
410. 
Right of government to divert water from nontidal stream for power purposes wit.- 
out compensation to riparian owner. 37 L.R.A.(N.S.) 308. 
Compulsory use of private property in road work. 42 L.R.A.(N.S.) 1045. 
4. Drainage of private lands as public Rd ae authorizing exercise of power of 
eminent domain. 49 L.R.A. 781; 1 L.R.A.(N.S.) 208; 22 L.R.A.(N.S.) 163. 
Exercise of eminent domain for turnpikes. 22 L.R.A.(N.S.) 101. 
for purpose of toll bridge. 30 L. A.(N.S.) 360. 
for irrigation purposes. 1 L.R.A.(N.S.) 208; 28 L.R.A.(N.S.) 162; 33 
L.R.A.(N.S.) 807. 
——to acquire right of way for lessees. 58 L.R.A. 757. 
for rooms and logging ways. 22 L.R.A.(N.S.) 151, 
for fisheries. 22 L.R.A.(N.S.) 152. 
——for pipe lines. 22 L.R.A.(NS.) 136. 
——for street railways. 22 L.R.A.(N.S.) 134. 
~—or bridges. 22 L.R.A.(N.S.) 135. 
for ferries. 22 L.R.A.(N.S.) 135. 
for wharves. 22 L.R.A.(N.S.) 135. 
——for relocation of railroad. 36 L.R.A. 510. 
——to secure right of way for logging railroad. 1 L.R.A.( N.S.) 969. 
——or railroad appurtenances. 22 L.R.A.(N.S.) 122. 
for construction material. 40 L.R.A.(NS.) 793. 
for spur tracks and sidings. 20 L.R.A. 434; 22 L.R.A. 181; 35 L.R.A. 636; 22 
L.R.A.(N.S.) 129. 
——constitutionality of statute conferring power of eminent domain nae lie 
rson ed 9 ta other than railroad company for spur or lateral track. 35 
.R.A.(N.S.) 646. 
Exercise of power of eminent domain by depot and belt or terminal railway com- 
panies. 10 LEA.(NS.) 909. : 
See Pee land that may be taken by railroad under power of eminent domain. 
22 L.R.A.(N.S.) 126. 
Compensation where lands are taken for right of way of a railroad. 19 Am. St. Rep. 
458 





























5. Constitutionality of statute conferring power of eminent domain on private per- 
son or corporation other than railroad company, for spur or lateral track. 35 
L.R.A.(N.S.) 646. 

Right to take property for minin urposes. 22 L.R.A.(N.S.) 153. 

for mining road. 1 LR.A.(NBS) 977; 22 L.R.A.(N.S.) 701. 
——for right of way for mining tunnel. 4 L.R.A.(N.S.) 106. 
for production of gold. 15 L.R.A.(N.S.) 616. 
for purpose of gristmill, 18 L.R.A.(N.S.) 356. 
for mill dams. 22 L.R.A.(N.S.) 140. 
6. Right to take property for private road. 16 L.R.A. 81; 91 Am. Dec. 585. 
for byways. 22 L.R.A.(N.S.) 102. 
8. Taking of property for drains and sewers. 60 L.R.A. 195; 65 L.R.A. 273; 22 
L.R.A.(N.S.) 168. 

What property may be taken for purposes of sewer. 60 L.R.A. 198. 

. Exercise of eminent domain for parks. 22 L.R.A.(NS.) 170. 
for cemeteries. 22 L.R.A.(N.S.) 171. . ; 

§ 8204. What estate subject to be taken. The following is a classification 
of the estates and rights in lands subject to be taken for public use: 

1. A fee simple, when taken for public buildings or grounds, or for per- 
manent buildings, for reservoirs and dams and permanent flooding occasioned 


thereby, or for an outlet for a flow or a place for the deposit of debris or 
tailings of a mine. 

2. An easement, when taken for any other use. 

3. The right of entry upon and occupation of lands and the right to take 
therefrom such earth, gravel, stones, trees and timber as may be necessary 
for a public use. [R. C. 1905, § 7576; R. C. 1895, § 5957.] 

Judge of necessity as to extent of estate to be taken. 22 L.R.A.(NS.) 76. 
Extent of rights acquired for purposes of water supply. 58 L.R.A. 248. 
Extent of title or rights taken for purposes of canal. 61 L.R.A. 836, 838. 


Bent of railroad company to material or mineral within right of way. 45 
L.R.A.(N.S.) 796. 


Uses to which railroad right of way may be devoted as against the owner of the fee. 
36 L.R.A.(N.S.) 512. 
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Estoppel, when pe erty is taken, subject to certain liens, to deny the validity of the 
liens. 21 L.R.A.( 8) 72. 

Effect of acquisition of title by eminent domain to cut off tax liens. 21 L.R.A:(N.S.) 
68 


Condemnation or grant of land for railroad right of way as carrying right to lateral 
and subjacent support. 32 L.R.A.(N.S.) 155. 
As to similar provision in Cal. Code Civ. Proc., § 1239, see St. Helena W. Co. v. 
Forbes, 62 Cal. 182, 45 Am. Rep. 659 3 California S. R. Co. v. Southern Pac. R. Co., 
67 Cal. 59, 7 Pac. 123; City of Los Angeles v. Pomeroy, 124 Cal. 597, 57 Pac. 585. 

§ 8205. What Property may be taken. The private property which may 
be taken under this chapter includes: 

1. All real Property belonging to any person. 

2. Lands belonging to this state; or to any county, incorporated city, 
village or town not appropriated to some public use. 

3. Property appropriated to public use; but such property shall not be 
taken unless for a more necessary public use than that to which it has been 
already appropriated; and whenever a right of way shall have been taken 
and the person, firm or corporation taking such right of way shall fail or 


thereof when necessary; but such uses, crossings, intersections and connec- 
tions shall be made in the manner most compatible with the greatest public 


6. All classes of private property not enumerated may be taken for public 
use, when such taking is authorized by law. [R. C. 1905, § 7577; R. C. 1895, 
§ 5958: 1901, ch. 75.] 

at property may be taken for school purposes. 48 L.R.A.(N.S.) 488, 
; As to similar provision in Cal. Code Civ. Proc., § 1240, see California & N. R. v. 
State, 1 Cal. App. 142, 81 Pac. 971; Boca & L. R. Co. v. Sierra Valley’s R. Co., 2 Cal. 
App. 546, 84 Pac. 298. 
8. Right to take lands already held for a public use. 40 Am. Rep. 748. 
Power of the legislature to authorize the taking of lands already held for a public 
use. 24 Am. Rep. 551. 


Which will prevent its con 
Right of railroad to condemn right of way over or across tracks of another company 
for a Spur track to private estab ishments. 5 L.R.A.(N.8.) 512. 
Taking railroad lands for drainage district. 2 L.R.A.(N.S.) 227. 
Condemnation of right of way for telegraph or telephone line along raflroad right of 
-) 225, 


aking railroad lands for exclusive municipal uses. 41 L.R.A.(N.S.) 828. 
. What must appear before property taken. Before property can 
be taken it must appear: 
1. That the use to which it is to be applied is a use authorized nyew 
2. That the taking is necessary to such use. 
. If already appropriated to some public use, that the public use to which 


rags, seca plied 18 & more necessary public use. [R. C. 1905, § 7578; R. C. 


a ublie i i i f inent domain. 22 
LRA(NS) 55°) &8 gauge of power to exercise right of emine 


ecessity of taking particular land b eminent domain as a judicial question. 11 
VRA.(NS.) 940; 42 Am. St. Rep too” 
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Degree of necessity requisite to exercise power of eminent domain. 22 L.R.A.(N.S.) 
58 : 


Necessity for private road. 16 L.R.A. 83. ; 
——for taking railroad right of way for telegraph or telephone lines. 42 L.R.A.(N 8.) 
235. 





for drainage of private lands. 49 L.R.A. 782. 
for establishment of drains and sewers. 60 L.R.A. 191. 


: Discretion as to necessity of exercise of power for purposes of water supply. 58 
-R.A, 249, 


Judge of necessity. 22 L.R.A.(N.S.) 64. 
As to similar provision in Cal. Code Civ. Proc., § 1241, see City of Pasadena v. 


Stimson, 91 Cal. 238, 27 Pac. 604; Madera R. Co. v. Raymond Granite Co., 3 Cal. App. 
668, 87 Pac. 27. 





cle aoe wantonness or malice. [R. C. 1905, § 7579; R. C. 1895, 


Selection of Property for condemnation. 29 L.R.A.(N.S.) 82, 


As to similar provision in Cal. Code Civ. Proc., § 1242, see City of Pasadena v. 
Stimson, 91 Cal. 238, 27 Pac. 604; San Francisco & S. J. V. R. Co. v. Gould, 122 Cal. 
601, 55 Pac. 411; Robinson vy. Southern Cal. R. Co., 129 Cal. 8, 61 Pac. 947; City of 


Santa Ana y. Gildmacher, 133 Cal. 395, 65 Pac. 883. 

§ 8208. Proceedings by civil actions. All proceedings under this chapter 
must be prosecuted by civil action brought in the district court of the county 
in which the property or some part thereof is situated. [R. C. 1905, § 7580; 
R. C. 1895, § 9961; 1901, ch. 74, ] 


Right of one whose Property has been taken for public use without condemnation 


roceedings, to maintain action for compensation or for permanent damages. 28 
PRA(NS) ‘ses . 7 oe 


As to similar provision in Cal. Code Civ. Proc., § 1243, see California S. R. Co. v. 
Southern Pac. R. Co., 65 Cal. 394, 4 Pac. 344; California S. R. Co. v. Southern Pac. 
[R. Co., 65 Cal. 409, 4 Pac. 388; Pacific C. R. Co. v. Porter, 74 Cal. 261 15 Pac. 774; 
California C. R. Co. y. Hooper, 76 Cal. 404, 18 Pac. 599; Ci 
Fountain W. Co., 138 Cal. 579, 71 Pac. 1123. 
§ 8209. Form of summons. When served. The summons shall be in the 
form prescribed by section 7422, except that the defendant shall be required 
to serve his answer to the complaint within fifteen days after the service of 
Summons upon him. In all cases in which personal service is made upon the 
defendant, a copy of the complaint shall be attached to and served with the 
summons. [R. C. 1905, § 7581; 1901, ch. 74.] 


Sufficiency of notice to occupant only of condemnation proceedings. 16 L.R.A. 186. 
21 ae i ria and reversioners of property taken by eminent domain to notice. 


Right of mortgagee of Premises taken by eminent domain to notice. 18 L.R.A. 115. 
§ 8210. Service by publication. Service of the summona by publication 


is pending, if & newspaper is published in said county, and if no newspaper 
18 published in such county, then in a newspaper published at the seat of 
government of this state. [R. C. 1905, § 7582; 1901, ch. 74. ] 


A copy of the summons and complaint must within 


be served at his place of residence, unless the affidavit for publication states 
that ei residence of the defendant is unknown. [R. C. 1905, § 7583; 1901, 
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§ 8212. Service complete, when. Service by publication is eomplete upon 
the expiration of fourteen days after the first publication of the summons, 
or in case of personal service of the summons and complaint upon the defend- 
ant out of the state, upon the expiration of ten days after the date of such 
service. [R. C. 1905, § 7584; 1901, ch. 74.] 

§ 8213. Filed with clerk, when. Note of issue herein shall be filed with 
the clerk four days before the date fixed-for the trial of the action. {R. C. 
1905, § 7585; 1901, ch. 74.] 

§ 8214. May demand a jury, when. Whenever in an action brought under 
the provisions of this chapter, an issue for the jury is formed whereby it 
appears that the attendance of a jury will be necessary to assess the damages 
in such action ag provided by law, the plaintiff therein may apply to the 
judge of the district court where the same is pending for an order requiring 
a Jury to be summoned to assess the damages in such action, as provided by 
law. Thereupon the judge shall forthwith issue an order to the clerk of said 
court requiring a jury to be summoned, and in such order shall specify the 
number of jurors to be drawn, the place where they are to appear, and the 
time when they shall come, which shall not be less than eight days nor more 
than thirty days from the date thereof. Thereupon the clerk shall proceed 
to draw the number of jurors required by such order, in accordance with 
law, relating to the drawing of petit jurors. [R. C. 1905, § 7586; 1901, ch. 74.] 

Interest which will di ualify one to serve as commissioner or juror in eminent 
domain proceedings. 47 LRA.(NS) 151, . 

§ 8215. Fees. Issue of venire. After the names have been 80 drawn, the 
sheriff of said county shall forthwith certify to the clerk his legal fees for 
the service of the venire upon the jurymen who have been drawn, which 
fees shall be those provided by law to be paid to him for the summoning 
of a jury under a special venire ; whereupon the clerk shall forthwith notify 
the plaintiff of the amount of said fees, and upon the payment thereof to 
the clerk, to be paid by him to the sheriff, said clerk shall issue the venire 
forthwith, and the same shall forthwith be served by the sheriff; the plain- 
tiff shall give sufficient surety to be approved by the clerk of said court 
for the payment of all jury fees and mileage; provided, however, such pay- 
ment shall not be required to be made if the plaintiff be either the state of 
North Dakota, or any city, municipality, town, village, school district or 
other political subdivision, in all of which cases the sheriff’s fees for sum- 
_oning the jury shall be paid by the county as provided by law. [R. C. 1905, 
§ 7587; 1901, ch. 74.) 

§ 8216, Notice to defendant. Within one day after entry of the order for 
summoning the jury, the plaintiff shall serve notice of trial upon the opposite 
party, or parties, to such issue, specifying as the date of trial of said cause, 
ite "e by such order for the meeting of such jury. [R. C. 1905, § 7588; 

. ch. 74, 

§ 8217, Special term of court. The court shall sit at a special term to hear 

€ case according to the law and practice of the court, and shall have the 
same power to complete the Jury as is provided by law, and the pay of such 
Jurymen and the penalty for failure or refusal to appear shall be the same 
a8 now provided by sections 3534 and 832. [R. C. 1905, § 7589; 1901, ch. 74.] 

§ 8218. Can try at an adjourned term. Nothing herein contained shall pre- 
vent the trial of such case at any general, or special, or adjourned term of 
district court, held, or called in the eounty in which such action is. or may 
be pending, and such action may be tried at any such term; provided, if 
issue be not joined prior to the commencement of said regular, special or 
adjourned term, the plaintiff may nevertheless require said cause to be tried 
on such day thereof as the court may order; but plaintiff shall serve upon 

© Opposite party, or parties, a seven days’ notice of trial. specifying the 
“ate of trial, as fixed by order of the court. [R. C. 1905, § 7590; 1901, ch. 74.] 
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§ 8219. Method of procedure unchanged. The provisions of this article 
shall not be held or construed to alter or change the method of procedure in 
any action, or actions, save those brought under this chapter. [R. C. 1905, 
§ 7591; 1901, ch. 74.) 

§ 8220. What complaint must contain. The complaint must contain: 

1. The name of the corporation, association, commission or person in charge 
. the public use for which the property is sought, who must be styled 
plaintiff. 

2. The names of all owners and claimants of the property, if known, or 
a statement that they are unknown, who must be styled defendants. 

3. A statement of the right of the plaintiff. : . 

4. If a right of way is sought, the complaint must show the location. 
general route and termini and must be accompanied with a map thereof 
80 far as the same is involved in the action or proceeding. 

5. A description of each piece of land sought to be taken and whether 
the same includes the whole or only a part of an entire parcel or tract. All 
parcels lying in the county and required for the same public use may be 
included in the same or Separate proceedings, at the option of the plaintiff, 
but the court may consolidate or separate them to suit the convenience of 
parties. [R. C. 1905, § 1592; R. C. 1895, § 5962. ] 


Action to condemn property brought in name of cor oration; compensation. Bigelow 


N eae 6 N. D. 152, 69 N.. W. 570; Township of Noble v. Aasen, 8 N. D. 77, 76 
. W. 990. 


As to similar’ provision in Cal. Code Civ. Proc., § 1244, see California S. R. Co. v. 
Southern Pac. R. Co., 67 Cal. 59, 7 Pac. 123; Monterey Co. v. Cushing, 83 Cal. 507, 
23 Pac. 700; Bishop v. Superior Court, 87 Cal. 226, 25 Pac. 435 ; City of Pasadena v. 


Stimson, 91 Cal. 238, 27 Pac. 604; County of San Luis Obispo v. Simas, 1 Cal. App. 
175, 81 Pac. 972. 


§ 8221. Who may defend. All persons in occupation of, or having or 
claiming an interest in any of the property described in the complaint or in 


and defend, each in respect to hig Own property or interest, or that claimed 
by him in like manner as if named in the complaint. [R. C. 1905, § 7593; R. C. 
1895, § 5963.) | 

§ 8222. Power of court. The court shall have power: 

1. To regulate and determine the place and manner of making connec- 
tions and crossings, or of enjoying the common use mentioned in the fifth 
subdivision of section 8205. 

2. To hear and determine all adverse or conflicting claims to the property 
sought to be condemned and to the damages therefor. 

3. To determine the respective rights of different parties seeking condemna- 
tion of the same property. [R.C. 1905, § 7594; R. C. 1895. § 5964.] 


Amount of compensation the only issue to be tried. Board of Education v. Prior, 11 
8. D. 292, 77 N. W. 106. 


_ § 8223. Assessment of damages. The jury, or court or referee, if a jury 
18 walved, must hear such legal testimony as may be offered by any of the 
parties to the proceedings and thereupon must ascertain and assess: 


condemned by reason of its Severance from the portion sought to be con- 
demned and the construction of the improvement in the manner proposed 
by the plaintiff. 
3. If the property, though no part thereof is taken, will be damaged by 
the construction of the proposed improvement, the amount of such damages. 
4. If the property is taken or damaged by the state or a public corporation. 
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separately, how much the portion not sought to be condemned and each 
estate or interest therein will be benefited, if at all, by the construction of 
the improvement proposed by the plaintiff; and if the benefit shall be equal 
to the damages assessed under subdivisions 2 and 3, the owner of the parcel 
shall be allowed no compensation except the value of the portion taken; 
but if the benefit shall be less than the damages so assessed the former shall 
be deducted from the latter and the remainder shall be the only damages 
allowed in addition to the value of the portion taken. 

d. As far as practicable compensation must be assessed separately for prop- 
erty actually taken and for damages to that which is not taken. [R. C. 1905, 


§ 7595; R. C. 1895, § 5965.] 
As to benefits under drainage law not being assessed by jury. Ross v. Prante, 17 
N. D. 266, 115 N. W. 833. ; 
Evidence to effect that owner of abutting land used portion of highway for agricul- 
tural ald pig is inadmissible in action to condemn strip of land within highway limits 
for telephone line. Tri-State Teleph. & Teleg. Co. v. Cosgriff, 19 N. D. 771, 26 
L.R.A. ( S.) 1171, 124 N. W. 75. 
Right to interest on award of damages. 28 L.R.A.(N.S.) 51, 79. ; 
Evidence of the special value of property taken in the exercise of right of eminent 
domain. 124 Am. St, Rep. 536. 
Special value of property for the purpose for which it is taken as an element of 
Compensation in condemnation proceedings. 11 L.R.A.(NS.) 996. _ 
ompensation allowable in eminent domain proceedings as affected by adaptability of 
property for uses other than that to which it is applied by owner. 15 L.R.A.(N S.) 679. 
Right to consider value of property as a part of a natural water power, in fixing 
compensation in eminent domain. 3 LRA (NS) 912. , 
Injury to, or sr henee of removing, personalty, as element of damage for taking real 
estate. 4 L.R.A.() S.) 890. 
Compensation for injury from establishment of drains and sewers. 60 L.R.A. 223. 
ecessity of making compensation on laying out street across railroad property. 
24 L.R.A.(N.S.) 1226. i 
_ Right of railroad Company to compensation for the crossing of its track, where it 
intersects a street or highway, by an electric road. 29 L.R.A. 485; 13 L.R.A.(NS.) 916. 
Power to authorize construction of telegraph or telephone line along railroad right 
of way, without compensation to railroad company. 29 L.R.A.(N.S.) 703. 
Interruption of business as element of damages for laying out street across railroad 
Praperty. 24 L.R.A.(NS.) 1231. 
8 of customers as element of damages from obstruction of highway. 13 
L.R.A.(N.S.) 253. 
Right of owner of easement of way to compensation upon its conversion into public 
highway. 2 L.R.A.(N.S.) 598. ‘ 
er’s right to compensation for improvements made by taker before condemnation 
without owner’s consent. 5 L.R.A.(N.S.) 922. 
inne of water as an element of damages for taking railroad right of Way. 47 
Obstruction of surface water as element of damages in eminent domain proceedings 
for a railroad right of way. 13 L.R.A.(N.S.) 237. 
anger of injury to owner of Property or members of his family, or to his live 
stock, as element of damages for railroad right of way. 10 L.R.A.(N.S.) 1003. 
Allowance of damages for noise in proceedings to condemn railroad right of way. 
BE RA. (N.S) 497. : 
ata necessary to warrant recove for consequential damages to real property. 
8 LR.A.(NS.) 333, = = ‘ial 
As to similar provision in Cal. Code Civ. Proc., § 1248, see California S. R. Co. v. 
Southern Pacific R. Co., 67 Cal. 59, 7 Pac. 123. 
1. Rights as between mortgagee and appropriator of property taken by eminent 
domain. 18 L.R.A. 114, 
ae entitled to compensation in proceedings to acquire water supply. 58 L.R.A. 


Licensee’s right to compensation. 21 L.R.A. 219. 

Right to compensation of grantor in conveyance of determinable fee or estate upon 
condition subsequent. 22 L.R.A.(N.S.) 1063. 

at lands deemed to be part of tract taken by eminent domain. 57 L.R.A. 932. 

. separation of parcels of land by stream, canal, highway or railroad as affecting the 
7 Bht to treat them as one tract for the purpose of assessing damages in eminent 
omain proceedings. 9 L.R.A.(N.S.) 426. : 

8. Right of land owner to damages for obstruction of street or highway by railroad 
not adjacent to his Property. 9 L.R.A.(N.S.) 496. 
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Injury to abutting owner by laying street railway near side of street. 43 L.R.A. 
554; 25 L.R.A.(NS.) 1278. ; 

Right of property owner to compensation for interference with light or air by rail- 
road structure on company’s own roperty. 20 L.R.A.(N.S.) 1061. ; 

Injuries to abutter’s easements of light, air and access by vacating street, changing 
grade, etc. 14 L.R.A. 370. ; 

Right of riparian owner to compensation for damages to his property by con- 
struction, under legislative authority, of dams or booms for floating or storing logs. 
22 L.R.A.(N.S.) 641. 

Additional servitude on highway; telephone or telegraph as. 8 L.R.A.(N.S.) 323; 
7 L.R.A.(N.S.) 87. 

——electric power or light line as. 36 L. R. A.(N.S.) 185, 

——interurban trolley road as. 4 L.R.A.(N.S.) 202; 40 L.R.A.(N.S.) 254. 

Right of abutting owner to damages for special injuries where street railway is 
not considered an additional burden. 25 L.R.A.(N.S.) 1265; 36 L.R.A.(N.S.) 673. 

4 Right to set off benefits against damages in eminent domain proceedings. 9 
LRA(NS,) 781; 45 Am. Dec. 532. : 

§ 8224. When right to damages accrues. For the purpose of assessing 
compensation and damages the right thereto shall be deemed to have accrued 
at the date of the trial and its actual value at that date shall be the measure 
of compensation for all property to be actually taken, and the basis of dam- 
ages to the property not actually taken, but injuriously affected, in all cases 
when such damages are allowed as provided in section 8223. No improve- 
ments put upon the property subsequent to the date of the service of the 
Summons shall be included in the assessment of compensation or damages. 
[R. C. 1905, § 7596; R. C. 1895, § 5966.] 

P Remedies of owners of property for damages accruing after condemnation. 5 Am. 

t. Rep. 537. 

Right to allowance for improvements made with knowledge that property would be 
required for public use. 36 L.R.A.(N.S.) 273. 

8 to similar provision in Cal. Code Civ. Proc., § 1249, see Los Angeles v. Pomeroy, 
124 Cal, 597, 57 Pac. 585; California So. R. R. Co. v. Colton L. & W. Co., 2 Cal. 
Unrep. 244, 2 Pac. 38. ; 

§ 8225. When title defective. If the title acquired is found to be defective 
from any cause the plaintiff may again institute proceedings to acquire the 
same as in this chapter prescribed. [R. C. 1905, § 7597; R. C. 1895, § 5967.] 

§ 8226. When judgment paid. The plaintiff must, within thirty days after 
the final judgment, pay the sum of money assessed, except where school or 
public land upon which no contract is outstanding is taken for public use 
under this chapter, the plaintiff shal] pay for such land upon the same terms as 
set out in section 171 of this code. [1907, ch. 108; R. ©. 1905, § 7598; R. C. 
1895, § 5968.] 

The reference to “section 171 of this code” undoubtedly means section 171 of the 
political code in R. C. 1905, which section is section 304 in the present compilation. 

As to similar provision in Cal. Code Civ. Proc., § 1251, see California So. R. Co. 
v. Southern Pac. R. Co., 65 Cal. 293, 4 Pac. 12; Glenn Co. v. Johnston, 129 Cal. 404, 
62 Pac. 66; County of Madera v. Raymond G. Co., 139 Cal. 128, 72 Pac. 915, 989; 
Farley v. Moran, 3 Cal. Unrep. 572, 31 Pac. 158. 

§ 8227. Payment or deposit. Proceedings annulled. Payment may be made 
to the defendant entitled thereto, or the money may be deposited in court 
for the defendant, and be distributed to those entitled thereto. If the money 
18 not so paid or deposited, the defendant may have execution as in civil 
actions, unless execution is stayed by order of the court pending a motion 
for a new trial or on appeal; and if the money cannot be made on execution, 
the court upon a showing to that effect must set aside and annul the entire 
proceedings. [R. C. 1905, § 7599; R. C. 1895, § 5969.) 


Distribution of award in condemnation of land subject to an assessment for publie 
improvements. 45 L.R.A.(N.S.) 451, 


As to similar provision in Cal. Code Civ. Proc., § 1252, see Glenn Co. v. Johnston, 
129 Cal. 404, 62 Pac. 66. 


§ 8228. Final order. Filing. When payments have been made as required 
in the last two sections the court must make a final order of condemnation, 
which must describe the property condemned and the purposes of such con- 
demnation. <A copy of the order must be filed in the office of the register of 
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deeds of the county and thereupon the property deseribed therein shall vest 
in the plaintiff for the purposes therein specified. [R. C. 1905, § 7600; RB. C. 
1895, § 5970. 
As to aes provision in Cal. Code Civ. Proc., § 1253, see California So. R. Co. Vv. 
Southern Pac. R. Co., 67 Cal. 59, 7 Pac. 123; Callahan v, Dunn, 78 Cal. 366, 20 Pac. 
737; City of Alameda v. Cohen, 133 Cal. 5, 65 Pac. 127. 


§ 8229. When possession taken. How money paid defendant. Acceptance, 
abandonment of defenses. At any time after the entry of judgment, when- 


of the court, or a judge thereof, upon application being made by such de- 
fendant to order and direct that the money so paid into court for him be 
delivered to him upon his filing a satisfaction of the judgment, or upon 


times until the litigation ig finally brought to an end, and until paid over or 
made payable to the defendant by order of the court, as above provided; 
and until such time or times the clerk of court shall be deemed to be the cus- 
todian of the money and shall be liable to the plaintiff upon his official bond 
for the Same, or any part thereof, in case it ig for any reason lost, or otherwise 
abstracted or withdrawn. The court may order the money to be deposited 
in the state treasury and in such case it shall be the duty of the state treasurer 

Tecelve all such moneys, duly receipt for and safely keep the same in 
* special fund to be entered on his books as a condemnation fund for such 
Purpose, and for such duty he shall be liable to the plaintiff upon his official 
bond. The state treasurer shall pay out such money so deposited in such 
manner and at such times as the court or judge thereof may by order direct. 

all cases when a new trial has been granted upon the application of the 
defendant and he has failed upon such trial to obtain greater compensation 

an was allowed him upon the first trial, the costs of such new trial shall 
be taxed against him. [R. C. 1905, § 7601; R. C. 1895, § 5971.] 


As to similar rovision in Cal. Code Civ, Proc., § 1254, see Templeton v. District 
Court, 47 Cal, 70, Davis v. San Lorenzo R. Co., 47 Cal. 517; Loomis v. Andrews, 49 
Cal. 239; Vilhae vy. Stockton & I. R. Co., 53 Cal. 208; In Matter of Bryan, 65 Cal. 
375, 4 Pac, 304 3 Neale v. Superior Court, 77 Cal. 28, 18 Pac, 790; San Diego L. & T. 
sr: Neale, 78 Cal. 80, 20 Pao. 380,’ Copter ye Brooks, 78 Cal. 443, 21 Pac. 3; 
Spring Valley W. W. v, Drinkhouse, 95 Cal. 220, 30 Pac. 218; Los Angeles P. & G. R. 
Co. v, Rumpp, 104 Cal. 20, 37 Pac. 859; Steinhart v. Superior Court, 137 Cal. 575, 
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59 L.R.A. 404, 92 Am. st. Rep. 183, 70 Pac. 629; Pool v. Butler, 141 Cal. 46, 74 Pac. 
444; San Luis Obispo Co. v. Simas, 1 Cal. App. 175, 81 Pac. 972. 


§ 8230. Rules of practice. Except as otherwise provided in this chapter 
the provisions of this code relative to civil actions are applicable to and 


constitute the rules of practice in the proceedings mentioned in this chapter. 
(R. C. 1905, § 7602; B.C. 1895, § 5972. ] 


Action to condemn land as governed by rules of procedure which obtain in civil 


General statute relative to costs is not made applicable to condemnation proceedings. 
Petersburg School Dist. y. Peterson, 14 N. D. 344, 103 N. W. 756. 


§ 8231. New trials and appeals, The provisions of this code relative to 
new trials and appeals, except in so far as they are inconsistent with the 


provided, that upon the payment of the damages assessed the plaintiff shall 
be entitled to enter into, improve and hold possession of the property sought 


money which shall have been deposited, as provided in section 7 601, shall be 
applied to the payment of the recovery upon a new trial and the remainder, 
if there is any, shall be returned to the plaintiff. [R. C. 1905, § 7603; R. C. 


CHAPTER 37. 
RAILROAD RIGHT OF WAY OVER LAND oF DECEDENT OR WARD. 


ward, or in which the decedent or ward may have any interest, it shall be 


: guardian to agree in writing and 
settle and adjust the damages, with the railroad company, to said land by 


of the county court. [1907, ch. 204, § 1.] 


- Petition filed. Such approval may be obtained upon filing in the 
county court a verified petition of the railroad company and the executor, 


é used or taken, and for what Purpose, the amount to be paid, and that such 
amount is the value of the lands so taken, and the damages to the re- 


ment, and make an order approving such agreement; and thereafter such 


upon convey to the railroad company, for railroad 
of land in said agreement and order described. A copy of said order and 
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CHAPTER 38, 
IRRIGATION, 


ARTICLE 1, IRRIGATION Cone, §§ 8235-8247. 

2. DETERMINATION OF WATER Ricuts, §§ 8248-8252. 

3. APPROPRIATION OF WATER, §§ 8253-8270. 

4. RecuLatine Use or Water, §§ 8271-8274, 

5. WaTER Commissioners, §§ 8275-8284. 

6. MISCELLANEOUS PROVISIONS, §§ 8285-8301. 

7. WaTER Users’ Association, §§ 8302, 8303. 

8. ESTABLISHMENT AND MAINTENANOE OF Dams, §§ 8304-8320. 


ARTICLE 1.— IRRIGATION CODE. 


§ 8235. Waters of the state, public waters. All waters within the limits of 
the state from all sources of water supply belong to the public and, except as 
to navigable waters, are subject to appropriation for beneficial use. [R. C. 
1995, § 7604; 1905, ch. 34, §1.] . 

8236. Beneficial use. Appurtenances, Priority. Beneficial use shall be 
the basis, the measure, and the limit of the right to use of water, and all waters 
appropriated for irrigation purposes shall be appurtenant to specified lands 
owned by the person claiming the right to use the water, so long as the water 
can be beneficially used thereon. Priority in time shall give the better right. 

all cases of claims to the use of water initiated prior to the taking effect 
of this article, the right shall relate back to the initiation of the claim, upon 
the diligent prosecution to completion of the necessary surveys and construc- 
fion for the application of the water to a beneficial use. All claims to the use 
of water initiated after the taking effect of this article shall relate back to 
the date of receipt of an application therefor in the office of the state engineer, 
subject to compliance with the provisions of this article, and the rules and 
regulations established thereunder. [R. C. 1905, § 7605; 1905, ch. 34, § 2.] 

Right of appropriation of water for irrigation purposes. 98 Am. Dec. 542. 


What constitutes appropriation of. 60 Am. St. Rep. 799. 
Respective rights of appropriators and riparian owners. 43 Am. Dec. 269. 


1parian proprietor’s right to use water for irrigation. 20 Am. St. Rep. 225. 
ry i rights of upper and lower proprietors to use water for irrigation. 41 


Right to divert water from stream for irrigation purposes. 41 L.R.A. 741. 
Right to divert water from nontidal stream for irrigation purposes without compensa- 

tion to riparian owner. 37 L.R.A.(N.S.) 311. 

Transfer of right to use water for irrigation. 65 L.R.A. 407. 
Rights of Prior appropriator of water. 30 L.R.A. 665. 

8237. Eminent domain. The United States, the state, or any person, cor- 
poration or association may exercise the right of eminent domain to acquire 
for a public use any property or rights now or hereafter existing when found 
necessary for the application of water to beneficial uses, including the right to 
enlarge existing structures and use the same in common with the former owner. 

y canal right of way so acquired shall be so located as to do the least dam- 
age to private or public property, consistent with proper and economical 
engineering construction. Such property or rights may be acquired in the 
manner provided by law for the taking of private property for public uses. 
[R. C. 1905, § 7606 ; 1905, ch. 34, § 3.] 
rng ery for irrigation purposes. 1 L.R.A.(N.S.) 208; 22 L.R.A.(N.S.) 162: 

7. 


35 L.R.A. ( -) 80 d 
§ 8238. Reclaimi waters. Water turned into any natural or artificial 
Water course by any party entitled to the use of such water may be reclaimed 
elow and diverted therefrom by such party, subject to existing rights, due 
allowance for losses being made, as determined by the state engineer. [R. C. 
1905, § 7607; 1905, eh. 34, § 4.] 
1967 


ee 





i ee 


2 rr et eee ee 


§§ 8239-82492 CODE CIVIL PROCEDURE. Irrigation. 


§ 8239. State engineer. Appointment. Duties. Powers. Qualifications. 
There shall be a state engineer, who shall be a technically qualified 

and experienced hydraulic engineer, to be appointed by the governor and such 
appointment confirmed by the senate. He shall hold office for the term of four 
years from and after his appointment, or until his successor shall have been 
appointed and shall have qualified. He shall not engage in private practice. 
He shall have general supervision of the waters of the state and of the measure- 
ment and appropriation thereof, and shall receive a salary of two thousand 
five hundred dollars per annum and actual necessary traveling expenses while 
away from his office in the discharge of official duties; and until otherwise 
provided by law he shall be ex-officio state coal mine inspector, and it is hereby 
made his duty immediately after the taking effect of this act to make a thor- 
ough inspection of all lignite mines in the state that are being worked, and 
report to the governor in detail on each mine, the depth and thickness of the 
Vein, the average number of tons mined daily and the annual output, the selling 
price per ton at the mine, the number of men employed and the wages paid, 
the manner of mining and the machinery used, the rate per ton paid for 
mining, the condition of each mine with reference to the safety of the employes, 
what mines, if any, are on school or institution lands, and such further infor- 
mation as he may deem proper to report; and it shall be the duty of every 
mine owner, superintendent or manager of every mine, to give the inspector 
free access to the mine and any information which he may desire with refer- 
ence to the mine and its management. Whenever the board of university and 
school lands shall request the state engineer to investigate any particular 
piece of land granted to the state under the enabling act for the purpose of 
determining whether or not it is coal-bearing within the meaning of the const- 
tution, it shall be his duty to do so and report his conclusions and the basis 
on which they are founded to said board; but in making such investigations 
and reports he shall, whenever practicable, call to his assistance and consult 
with the dean of the school of mines (college of mining engineering) and the 


professor of geology at the agricultural college. (1907, ch. 52; R. C. 1905, 
§ 7608 ; 1905, ch. 34, § 5.] 


See also as to duty of the state engineer, section 366, 

§ 8240. Assistant state engineer and expenses of state engineer’s office. The 
state engineer shall have power to appoint from time to time, during the season 
of the year when field work is practicable, one or more assistant engineers, 
one of whom shall be a graduate from one of the leading technical universities 
of the country, as a mining engineer, at a Salary not to exceed one thousand 
eight hundred dollars per annum and actual and necessary traveling expenses 
while away from the office in the discharge of official duties. The state 
engineer may employ other and additional assistants and purchase materials 
and supplies for the Proper conduct and maintenance of his office and depart- 
ment, in pursuance of appropriations as made from time to time for such 
purposes. The salaries and expenses of the office of the state engineer shall 
be paid at the same times and in the same manner as those of other officers 
of the state. The office of the state engineer shall be located at the seat of 
government. [1907, ch. 52: R. C. 1905, § 7609; 1905, ch. 34, § 6.] : 

§ 8241. Oath and bond of state engineer and assistant state engineer. 


Before entering upon the duties of his office, the state engineer shall take and 
subscribe an oath of office and o; 


his duties, which oath shall be filed with the secretary of state together with 
his appointment by the state engineer. [R. C. 1905, § 7610; 1905, ch. 34, § 7.] 
§ 8242. Auditing of claims. All claims for services rendered, expenses 
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issue h 
treasurer in payment thereof. [R. C. 1905, § 7611; 1905, ch. 34, § 8.] 

§ 8243. State engineer’s report. The state engineer shall prepare and 
deliver to the governor, on or before September thirtieth of the year preced- 
ing the regular session of the legislature, and at other times when required by 
the governor, a full report of his office, including a detailed statement of the 
expenditures thereof, with such recommendations for legislation as he may 


§ 8244. Fees of state engineer. The state engineer shall receive the follow- 
ing fees, to be collected in advance and to be paid by him into the general 
fund of the state treasury on the last day of March, June, September and 

ecember of each year: 

For filing and examining an application for permit to appropriate water, 
map and field notes of the same, five dollars, 

For Tecording any permit, certificate of construction or license issued or 


For making copy of any document recorded or filed in his office, fifteen 
cents for each hundred words or fraction thereof. 
or blue print copy of any map or drawing, ten cents per square foot or 
fraction thereof 3 for other copies of drawings, actual cost of the work. 
or certifying to such copies, one dollar for each certificate. eas 
or examining and approving in connection with water right applications, 


Fat estimated capacity exceeding one hundred cubic feet per second, thirty 
Ollars, 


For inspecting dam sites and construction work when required by law, or 
When necessary in the judgment of the state engineer, ten dollars per day and 
actual and necessary traveling expenses. The fees for any inspection deemed 
necessary by the State engineer and not paid on demand shall be a lien on any 


_ Rating ditches or inspecting plans and specifications of works for the diver- 
810n, storage and carriage of Water, at the request of private parties, not in 
Connection with an application for right to appropriate water, actual cost and 
expenses ; and the state engineer shall attach his approval’to such plans and 


a ascertaining actual] cost of any work, as the term is used in this section, 
IR. salary of any salaried officer for the time employed shall be included. 
C. 1905, § 7613, 1905, ch. 34, § 10,] 
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§ 8245. Records of state engineer. The records of the office of the state 
engineer are public records, shall remain on file in his office, and shall be open 
to the inspection of the public at all times during business hours. Such records 
shall show in full all permits, certificates of completion of construction, and 
licenses issued, together with all action thereon, and all action or decisions 
of the state engineer affecting any rights or claims to appropriate water. 
Certified copies of any records or papers on file in the office of the state 
engineer shall be evidence equally with the originals thereof; and when intro- 
duced as evidence shall be held as of the same validity as the originals. [R. C. 
1905, § 7614; 1905, ch. 34, § 11.] 

§ 8246. Rules and regulations. The state engineer shall make all necessary 
general rules and regulations to carry into effect the duties devolving upon 
his office, and may change the same from time to time in his discretion. All 
such rules and regulations relating to applications for permits to appropriate 
water, for the inspection of works, for the issuance of license, and for the 
determination of rights to the use of water shall be modified by the state 
engineer, if required by a vote of the board of water commissioners hereinafter 
established, at least three of the four water commissioners voting in favor of 
such modifications. [R.C. 1905, § 7615; 1905, ch. 34, § 12.] 

§ 8247. Appeal to board of water commissioners. Such modification of the 
rules and regulations of the state engineer shall be voted upon by the board 
of water commissioners only on appeal from a decision of the state engineer. 
[R. C. 1905, § 7616; 1905, ch. 34, § 13.] 


ARTICLE 2.— DETERMINATION OF WaTER RIGHTS. 

§ 8248. Hydrographic surveys and co-operation. The state engineer shall 
make hydrographic surveys and investigations of each stream system and source 
of water supply in the state, beginning with those most used for irrigation, 
obtaining and recording all available data for the determination, development 
and adjudication of the water supply of the state. He shall be authorized 
to co-operate with the agencies of the federal government engaged in similar 
surveys and investigations, and in the construction of works for the develop- 
ment and use of the water supply of the state, expending for such purposes 
any money available for the work of his office, and may accept and use, In 
connection with the operation of his department the results of the work of the 
agencies of the government. [R. C. 1905, § 7617; 1905, ch. 34,§ 14.) 

§ 8249. Suit for adjudication of water rights. Upon the completion of 
such hydrographic survey of any stream system, the state engineer shall deliver 
a copy thereof. together with copies of all data necessary for the determina- 
tion of ail rights to the use of the waters of such system, to the attorney- 
general of the state, who shall within sixty days thereafter enter suit on behalf 
of the state for the determination of all rights to the use of such water, and 
shall diligently prosecute the same to a final adjudication; provided, that if 
suit for the adjudication of such rights shall have been begun by private 
parties, the attorney-general shall not be required to bring suit; provided, 
however, that the attorney-general shall intervene in any suit for the adjudi- 
cation of rights to the use of water on behalf of the state if notified by the 
state engineer that in his opinion the public interest requires such action. 
[R. C. 1905, § 7618 ; 1905. ch. 34, § 15.] 

§ 8250. Parties and costs of suits. In any suit for the determination of 
a right to the use of the waters of any stream system, all who claim the right 
to use such waters shall be made parties. When any suit has been filed, the 
court shall, by its order duly entered, direct the state engineer to make or 
furnish a complete hydrographic survey of such stream system as hereinbefore 
provided, in order to obtain all data necessary, to the determination of the 
rights involved. The cost of such suit, including the costs on behalf of the 
state, and of such surveys, shall be charged against each of the private parties 
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thereto in proportion to the amount of the wate: right allotted. [R. C. 1905, 
6 


§ 8251. Fund for hydrographic surveys. For the purpose of advancing the 
money required for any surveys so ordered by the court, there is hereby appro- 
priated and set apart from any moneys in the general fund in the state treasury, 
not otherwise appropriated, the sum of two thousand dollars, to be known 


payment thereof. The amountg paid by the parties to said suits, on account 

of such surveys, shall be paid to the state treasurer, who shall credit the same 

to such fund, which shal] continue to be available for advancing the expenses 

of such surveys, a8 ordered by the court from time to time. [R. C. 1905, 
1 


parties. One copy shall be filed in the office of the state engineer, and the 
other in the office of the water commissioner of the water division in which 
the stream system ig situated. Such decree shall in every case declare, as to 
the water right adjudged to each party the priority, amount, purpose, place 
of use, and, as to water used for irrigation, the specific tracts of land to which 
it shall be appurtenant, together with such other conditions as may be neces- 
sary to define the right and its priority. [R.C. 1905, § 7621 ; 1905, ch. 34, § 18.] 





the same from any constructed works, make an application to the state 
engineer for a permit to appropriate, in the form required by the rules and 
regulations established by him. Such rules and regulations shall, in addition 
to providing the form and manner of preparing and presenting the application, 
require the applicant to state all the data necessary for the proper descrip- 
ion and limitation of the right applied for, as to the amount of water and 


€ngineer after the approval of the application. The State engineer may 
require additional information not provided for in the general rules and regu- 
ations, in any case involving the diversion of five hundred cubie feet of water 
per second, or more, or the construction of a dam more than thirty feet high 
from the foundation. The owners of works proposing to store or carry water 
i excess of their needs for beneficia] use, may make application for such 
“Xcess, and shall be held as trustees of such right for the parties applying the 
Water to a beneficial use; and shall be required to furnish the water for such 
parties at reasonable rates for storage, or carriage, or both, as the case may be. 

C. 1905, § 7622; 1905. ch. 34, § 19.] . 

ae, ing and correction of application. The date of receipt of such 
‘pplication in the state engineer’s office shall be indorsed thereon and noted 
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in his records. If the application is defective as to form, or unsatisfactory 
as to feasibility or safety of plan, or as to the showing of the ability of the 
applicant to carry the construction to completion, it shall be returned with a 
statement of the corrections, amendments or changes required within thirty 
days after its receipt, and sixty days shall be allowed for the refiling thereof. 
If refiled, corrected as required within such time, the ‘application shall, upon 
being accepted, take priority as of date of its original filing, subject to com- 
pliance with the further provisions of the law and the regulations thereunder. 
Any corrected application filed after the time allowed shall be treated in all 
respects as an original application received on the date of its refiling; pro- 
vided, that the plans of the construction may be amended, with the approval 
of the state engineer, at any time; but no such change shall authorize any 
extension of time for construction beyond five years from the date of the 
permit, except as provided in section 8264; provided, further, that a change 
in the proposed point of diversion of water from a stream shall be subject to 
the approval of the state engineer, and shall not be allowed to the detriment 
of the rights of others having valid claims to the use of water from said 
stream. [R. C. 1905, § 7623; 1905, ch. 34, § 20.] ; 

§ 8255. Publication of notice. Upon the filing of an application which 
complies with the provisions of this article and the rules and regulations estab- 
lished thereunder, the state engineer shall instruct the applicant to publish 
notice thereof, in a form prescribed by him, in some newspaper of general 
circulation in the stream system, once a week for four consecutive weeks. 
Such notice shall give all essential facts as to the proposed appropriation, 
among them the places of appropriation and of use, amount of water, the pur- 
pose for which it is to be used, name and addreas of the applicant and the time 
when the application will be taken up by the state engineer for consideration. 
Proof of publication, as required, shall be filed with the state engineer within 
sixty days from the date of his instructions to make publication. In case 
of failure to file satisfactory proof of publication in accordance with the rules 
and regulations applicable thereto, within the time required, the application 
shall thereafter be treated as an original application filed on the date of receipt 
of proofs of publication in proper form. [R. C. 1905, § 7624; 1905, ch. 34, § 21.] 

§ 8256. Approval of application. Upon the receipt of the proofs of publi- 
cation, the state engineer shall determine from the evidence presented by the 
parties interested, from such surveys of the water supply as may be available, 
and from the records, whether there is unappropriated water available for 


thereunder. He may also refuse t 


order the publication of notice thereof if, in his opinion, the approval thereof 
would be contrary to the public interest. Any applicant may appeal from 
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pleted within one-half of the time allowed, the state engineer may accept and 
approve, as herein provided, an application for the use of all or any of the 
waters included in the permit issued to the prior applicant and the right to 
use such waters under the former permit shall thereupon be forfeited; pro- 
vided, that the. state engineer shall allow an extension of time on request of 
the prior applicant, equal to the time during which work was prevented by 
the operation of law, beyond the power of the said applicant to avoid. [R. C. 
1905, § 7627 ; 1905, ch. 34, § 24.] 

§ 8259. Completion of work. On the date set for the completion of the 
work, or prior thereto, upon notice from the owner that the work has been 
completed, the state engineer shall cause the work to be inspected, after due 
notice to the owner of the permit. Such inspection shall be thorough and 
complete, in order to determine the actual capacity of the work, their safety 
and efficiency. If not properly and safely constructed the state engineer 
may require the necessary changes to be made within a reasonable time, not 
to exceed six months, and shall not issue his certificate of completion until 
such changes are made. Failure to make such changes shall cause the post- 
ponement of the priority under the permit for such time as may elapse from 
the date for completing such changes until made to the satisfaction of the 
state engineer, and applications subsequent in time shall have the benefit of 
such postponement of priority ; provided, that for works involving the diver- 
sion of not exceeding twenty cubic feet of water per second or a dam not 
exceeding ten feet in the extreme height from the foundation, the state engineer 
may, in his discretion, accept the report of an inspection by a reputable 
hydraulic engineer, [R. C. 1905, § 7628; 1905, ch. 34, § 25.] 

§ 8260. Certificate of completion. When the works are found in satisfactory 
condition, after inspection, the state engineer shall issue his certificate of 
construction, setting forth the actual capacity of the works and such limita- 
tions upon the water right as shall be warranted by the condition of the works, 
but in no manner extending the rights described in the permit. [R. C. 1905, 
§ 7629 ; 1905, ch. 34, § 26.] 

§ 8261. Inspection of works. If the state engineer shall, in the course of 
his duties, find that any works used for the storage, diversion or carriage of 
water are unsafe ‘and a menace to life or property, he shall at once notify the 
owner or his agent, specifying the changes necessary, and allowing a reason- 
able time for putting the works in safe condition, not exceeding three months. 
Upon the request of any party, accompanied by the estimated cost of Inspec- 
‘ion, the state engineer shall cause any alleged unsafe works to be inspected. 
If they shall be found unsafe by the state engineer, the money deposited by 
such party shall be refunded, and the fees for inspection shall be paid by the 
Owner of such works; and, if not paid by him within thirty days after the 
decision of the state engineer, shall be a lien against any property of such 
Owner, to be recovered by suit instituted by the district attorney of the esounty 
at the request of the state engineer. The state engineer may, when in his opin- 
ion necessary, inspect any works under construction for the storage, diversion 
or carriage of water, and require any changes necessary to secure their safety ; 
and the fees for such inspection shall be a lien on any property of the owner 
and shall be subject to collection as provided herein; provided, that any works 


Constructed by the United States, or by its duly authorized agencies, shall not | 


€ subject to such inspection while under the supervision of officers of the 
United States. [R. C. 1905, § 7630; 1905, ch. 34, § 27.) es 

§ 8262, Use of unsafe works. The use of works for the storage, diversion 
or carriage of water, at any time after an inspection thereof by the state 
engineer and receipt of notice from him that the same are unsafe for the pur- 
pose for which they are used, until the receipt of notice from him that in his 
“pinion they have been made safe, shall be a misdemeanor, and it shall be 
the duty of the state engineer to give prompt notice to the district attorney 
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of the county in which such works are located in case of such violation. The 
district attorney shall at once proceed against the owner, and all parties 
responsible therefor. [R. C. 1905, § 7631; 1905, ch. 34, § 28.] 

§ 8263. Application to beneficial use. On or before the date set for the 
application of the water to a beneficial use, the state engineer shall cause the 
works to be inspected, after due notice to the owner of the permit. Upon the 
completion of such inspection, the state engineer shall issue a license to appro- 
priate water to the extent and under the conditions of the actual application 
thereof to a beneficial use, but in no manner extending rights described in the 
permit ; provided, that the inspection to determine the amount of water applied 
to a beneficial use shall be made at the same time as that of the constructed 
work, if requested by the owner, and if such action is deemed proper by the 
State engineer. [R. C. 1905, § 7632; 1905, ch. 34, § 29.] 

§ 8264. Extension of time. The state engineer shall have power to extend 
the time for the completion of construction, or for application to beneficial 
use, for three years and two years, respectively, but only on account of delays 
due to physical or engineering difficulties which could not have been reasonably 
anticipated, or by operation of law beyond the power of applicant to avoid. 
[R. C. 1905, § 7633 ; 1905, ch. 34, § 30.] 

§ 8265. Assignment of permit or license. Any permit or license to appro- 
priate water may be assigned, but no such assignment shall be binding, except 
upon the parties thereto, unless filed for record in the office of the state 
engineer. The evidence of the right to use water from any works constructed 
by the United States, or its duly authorized agencies, shall in like manner 
be filed in the office of the state engineer, upon assignment; provided, that no 
right to appropriate water for irrigation purposes shall be assigned, or the 
ownership thereof in any wise transferred, apart from the land to which it 
is appurtenant, except in the manner specially provided by law; provided, 
further, that the transfer of title to land in any manner whatsoever shall 
carry with it all rights to the use of water appurtenant thereto for irrigation 
purposes. [R. C. 1905, § 7634; 1905, ch. 34, § 31.] 

; Transfer of right to use water for irrigation. 65 L.R.A. 407. 

§ 8266. Transfer of water records. It shall be the duty of the county 
register of deeds and the county auditor of each county in the state within 
thirty, days after the taking effect of this chapter, to prepare and forward by 
express or registered mail at the expense of the county, to the office of the state 
engineer, a transcript of all records relating to water rights; provided, that 
they may forward any original records in their offices which have been duly 
recorded. The state engineer shall classify and arrange such records to con- 
form to stream systems, and shall send copies thereof relating to each water 
division to the water commissioner thereof. He shall likewise forward to the 
water commissioner copies of all records, permits and licenses to appropriate 
water relating to his division, and shall advise him of all acts and decisions of 
the state engineer’s office affecting the apportionment of waters in his division. 
[R. C. 1905, § 7635 ; 1905, ch. 34. § 32.] 

§ 8267. Referee in water suits. In any water suit the court may appoint 8 
referee or referees, not exceeding three, to take testimony and report upon 
a a & 85, the parties, as in other equity cases. [R. C. 1905, § 7636; 1905, 
ch. 34, § 33. 

§ 8268. Attorney-general and state’s attorney advisers of state engineer. 
The attorney-general, and the state’s attorney of the county in which legal 
questions arise, shall be the legal advisers of the state engineer, and shall per- 
form any and all legal duties necessary in connection with his work, without 
other compensation than their salaries as fixed by law, except when otherwise 
provided. [R. C. 1905, § 7637 ; 1905, ch. 34, § 34.] 

§ 8269. Charge for carrying and delivering water. The owner or owners 
of any works for the Storage, diversion or carriage of water, which contain 
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water in excess of their needs for irrigation or other beneficial use for which 
it has been appropriated, shall be required to deliver such surplus, at reason- 
able rates for storage, or carriage, or both, as the case may be, to the parties 
entitled to the use of the water for beneficial purposes. In case of the refusal 
of such owner or owners to deliver any such surplus water at reasonable 
rates as determined by the state engineer, they may be compelled to do so by 
the district court for the county in which the surplus water is to be used. 
[R. C. 1905, § 7638; 1905, ch. 34, § 35.] 


State regulation of rates of irrigation company. 12 L.R.A.(N.S.) 711. 
_ Business of sup lying water for irrigation as affected with a public interest authoriz- 
ng, regulation and control as to rates and prices. 6 L.R.A.(NS.) 834. 
ower of judiciary to fix rates to be charged for water for irrigation purposes. 8 
L.R.A.(N.S.) 529, 


§ 8270. Appropriation of water by the United States. Whenever the proper 
officers of the United States, authorized by law to construct works for the 
utilization of waters within the state, shall notify the state engineer that the 
United States intends to utilize certain specified waters, the waters so de- 
scribed, and unappropriated at the date of such notice, shall not be sub- 
ject to further appropriation under the laws of this state for a period of three 
years from the date of said notice, at which time the proper officers of the 
United States shall file plans for the proposed work in the office of the state 
engineer for his information, and no adverse claim to the use of the waters 
required in connection with such plans, initiated subsequent to the date of 
such notice, shall be recognized under the laws of this state, except as to 
such amount of the water described in such notice as may be formally re- 
leased in writing by an officer of the United States, thereunto duly authorized ; 
provided, that in case of failure to file plans of the proposed work within three 
years, as herein required, the waters specified in the notice given by the 
United States to the state engineer shall become public waters, subject to 
general appropriations. [R. C. 1905, § 7639 ; 1905, ch. 34, § 86.] 


ARTICLE 4.— REGULATING USE oF WatTER. 


§ 8271. Water may be appropriated. Any person, association or corporation 
who may have or hold any possession, right or title to any agricultural lands 
within the limits of this State who desires to direct the flood waters of any 
draw, coulee, stream or water course, having a flow of not to exceed one- 
third of One cubic foot of water per second during the greater part of the 
year, which crosses or from which can be irrigated any parcel of land to 
Which said person, association or corporation may have or hold any possession, 
right or title, for irrigation or stock purposes, may build or construct dams 
across any such draw, coulee, stream or water course or divert the water 
therefrom by ditches, flumes or otherwise and such person, association or cor- 
poration shall have the right of way through and over any tract or piece of 
land for the purpose of conveying said water by means of ditches, pipes, flumes 
or otherwise. Such right of way shall in all cases be so located as to do the 
least damage to public or private property, consistent with proper and 
°conomical engineering construction; providing, that such rights shall be | 
acquired in the manner provided by law for taking of private property for 
public use. [1909, ch. 152, §1.] 

Right of prior appropriator of water. 30 L.R.A. 665. 

§ 8272, Procedure. Any person, association or corporation wishing to avail 
themselves of any of the rights hereinbefore mentioned shall file a location 
certificate with the state engineer, which certificate shall be published and 
Proof of publication thereof filed in accordance with the statutes concerning 
Publication of notice to appropriate water for irrigation or other purposes. 

uch certificate shall state ; 

First: The number of acre feet claimed. 
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Second: The purpose for which it is claimed and place of intended use, 

Third: The place of diversion, together with the name and description of 
the stream, draw or coulee, from which the water is to be taken. 

Fourth: The date of the filing of the location certificate with the state 
engineer as hereinafter referred to. soe 

‘Fifth: The names of the owners or claimants to and the description of 
the land upon which are to be located any dams over or through which shall 
pass any ditches, pipes or flumes used in conveying such water. 

Sixth: <A notice that any adverse claimant to the water to be appropriated 
shall file objection to the granting of said water right with the state engineer 
within thirty days from the date of the last publication of said certificate. 
[1909, ch. 152, § 2.] a 

§ 8273. State engineer approves. Rights of claimant. If no objections 
shall have been filed within thirty days after the expiration of the last publica- 
tion of said certificate, the state engineer shall indorse his approval on the 
application, which, after recording in the office of the register of deeds in the 
county in which said land is situated, shall thereupon become a permit to 
appropriate water, providing that the permit so granted shall not interfere 
with any existing vested water rights. As soon as the state engineer approves 
of the application to appropriate said water, he shall immediately notify such 
applicant that a permit has been granted and within sixty days after the 
receipt of such permit from the state engineer the appropriator shall proceed 
to build and construct such dams or to dig such ditches as may be necessary 
for the purpose of holding or directing such waters, and shall proceed with 
due diligence to direct the same for beneficial purposes. In case objections 
shall have been filed to the use of said waters by the appropriator by 
any person or persons, the laws governing the appropriation of water for larger 
streams in this state, as provided by chapter 38 of the code of civil procedure 
eT determining the rights of the claimants to said waters. (1909, 
eh. 152, § 3. 

§ 8274. Amount allowed. “‘Acre foot ”’ defined. The amount of water al- 
lowed to any person, association or corporation under this article shall not be 
in excess of two acre feet per acre for any one irrigation Season, and in no 
case more than can be beneficially used. (An acre foot under this article shall 
be construed to mean the amount of water required to cover one acre of land 
one aoc cee) [1909, ch. 152, § 4.] 

6é ac 


re foot” as a unit of measurement, see also section 8285. 


ARTICLE 5.— WATER CoMMISSIONERS. 
§ 8275. Water divisions. The state shall be divided into water divisions, 
as follows: 
Water division No. 1 shall consist of all that portion of the state west and 
south of the Missouri river. 
Water division No. 2 shal] consist of all lands within the state drained by 
the Mouse river and its tributaries, and of all lands within the state north 


Water division No. 4 shall consist of all lands within the state drained by 
the Red river and its tributaries, except the Mouse river, as hereinbefore 
specified, and all the lands within the state drained into Devils lake. [R. C. 
1905, § 7640; 1905, ch. 34, § 37.] 

§ 8276. Water commissioners, The governor may nominate and by and 
with the advice and consent of the senate appoint a water commissioner for 
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each water division, as hereinbefore established, to serve for the term of 
six years, or until his successor shall have qualified, and shall be subject to 
removal by the governor; provided, the water commissioners first appointed 
after the taking effect of this chapter shall serve for the terms specified as 
follows: Water division No. 1, six years; water division No. 2, four years; 
water division No. 3, two years; water division No. 4, six years; provided, 
further, that during any temporary or permanent vacancy in the office of 
water commissioner, the powers and duties of such water commissioner shall 
devolve on the state engineer. [R. C. 1905, § 7641; 1905, ch. 34, § 38.] 

§ 8277. Duties of water commissioners. Each water commissioner shall 
have the supervision of the apportionment of water in his division, according 
to the licenses issued by the state engineer and the adjudications of the 
courts. Each commissioner shall have the custody of the records relating 
to his division, which shall be public records, and shall be transmitted to his 
successor in office. Each water commissioner, before entering upon the duties 
of his office, shall take and subscribe an oath of office and give a bond with 
good and sufficient sureties, to be approved by the supreme court, in the sum 
of two thousand dollars, for the faithful performance of the duties of this 
office, which oath and bond shall, upon approval, be filed in the office of the 
secretary of state. [R. C. 1905, § 7642; 1905, ch. 34, § 39.] 

§ 8278. Board of water commissioners. The water commissioners of all 
the water divisions, together with the state engineer, who shall be president 
thereof, shall constitute the board of water commissioners, which shall have 
general supervision of the apportionment of the waters of the state. The 
board shall adopt general rules and regulations to govern its proceedings 
and the operations in the various divisions. The state engineer shall have a 
vote on all matters coming before the board, except appeals, authorized by 
law, from his acts as the state engineer. The board shall meet on the first 
Monday in March of each year, at the office of the state engineer, and at such 
other times and places as may be agreed upon by a majority of its members, 
whereupon the state engineer shall give notice of such meeting to all mem- 
bers. [R. C. 1905, § 7643; 1905, ch. 34, § 40.] 

§ 8279. Pay of water commissioners. The water commissioners shall be 
paid from the state treasury out of the moneys appropriated for such pur- 
poses at the rate of ten dollars per day for the time actually engaged in 
official duties, not exceeding two hundred days in any one year, and shall 
also be paid actual and necessary traveling expenses while away from their 
homes on official business. [R. C. 1905, § 7644; 1905, ch. 34, § 41.] 

§ 8280. Water districts. The state engineer shall, from time to time, 
as may be necessary for the economical and satisfactory apportionment of 
the water, divide each water division in conformity with drainage areas, 
into water districts to be designated by names, and to comprise as far as pos- 
Sible one or more distinct stream systems in each district. The districts may 
be changed from time to time as may in his opinion be necessary for the 
economical and satisfactory apportionment of the water. [R. C. 1905, § 7645; 
1905, ch. 34, § 42] 

§ 8281. Water masters. The water commissioners of each division shall 
appoint, subject to the approval of the state engineer, a water master for 
each district in his division, who may be removed by the commissioner, or by 
& majority of the board of water commissioners. The water master shall 

ave immediate charge of the apportionment of the waters in his district 
under the general supervision of the water commissioner, and he shall so 
apportion, regulate and control the waters of the district as will prevent waste. 
[R. C. 1905, § 7646; 1905, ch. 34, § 43.] 

8282. Appeals to state engineer. Any person may appeal from the acts 
or decisions of the water master and water commissioner, to the state engineer, 
who shall promptly and at a stated time and place, to be fixed by him, upon due 
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notice to the parties, hear and determine the matter in dispute, and his decision 
Shall be final, unless an appeal is taken to the courts within thirty days. 
[R. C. 1905, § 7647 3 1905, ch. 34, § 44.] 

- Pay to water masters. The water master shall be allowed pay at 
the rate of four dollars per day and actual and necessary expenses in the per- 


paid by the county, upon accounts approved by the water commissioner. 
If the district is in more than one county, each county shall pay its propor- 
tionate part of each account rendered. The accounts of the water master 
Shall in all cases specify the distribution of the amounts charged, based 
upon the amount of work performed as to each ditch and water right, showing 
the charges to be allotted to each owner. The amounts paid by the counties 
shall be a lien upon the property of the water users and ditch owners, in 
accordance with the distribution thereof, as shown by the accounts of the 
water master, and shall be collected in the manner provided by law for the 
collection of taxes. [R. C. 1905, § 7648 ; 1905, ch. 34, § 45.] 

§ 8284. Reports of water masters. Each water master shall report to the 


sioner, as to the amount of water needed to supply the requirements of his 
district, the amount available, the works which are without their proper 


port, and such other information as the commissioner may require. These 


ing any errors of apportionment in his division that may be shown by such 
reports. [R. C. 1905, § 7649; 1905, ch. 34, § 46.) 


ARTICLE 6.— MISCELLANEOUS PROVISIONS. 


§ 8286. Abandonment, When the party entitled to the use of water fails 
to beneficialiy use all or any part of the w 


right of use has vested, for the purpose for which it was appropriated or 
years, such unused water shall revert 

48 unappropriated public water. [R. C. 
- § 7651; 1905, ch. 34, § 48. 


ec oot 
equivalent thereof, delivered on the land, for a gs ecified time in each year. 
[R. C. 1905, § 7652; 1905, ch. 34, § 49] : 


_ § 8288. Water appurtenant to 
in this state for irrigation purposes sha 


Irrigation. CODE CIVIL PROCEDURE. §§ 8288-8292 


right may be severed from said land, and simultaneously transferred, and 
become appurtenant to other land, without losing priority of right theretofore 
established, if such change can be made without detriment to existing rights, 
on the approval of an application of the owner to the state engineer. Before 
the approval of such application the applicant must give notice thereof by 
publication once a week for four weeks in a newspaper of general circulation 
in the stream system in which the tracts of land are located, in the form re- 
quired by the state engineer. Upon the receipt of the proofs of publication, 
the state engineer shall render his decision thereon in writing, which shall be 
final, unless some party interested in the Same source of water supply shall 
within sixty days bring appropriate action in the district court of the county 
in which the land is located for a review of such decision. If the owner of 
the land to which water has become appurtenant abandons the use of such 
waters upon such land, said waters shall become public waters, subject to 
general appropriation. [R. C. 1905, § 7653; 1905, ch. 34, § 50.] 

§ 8289. Change of use or place of diversion. Any appropriator of water 
may use the same for other than the purpose for which it was appropriated, 
or may change the place of diversion, storage or use, in the manner, and under 
"a la prescribed in section 8288. [R. C. 1905, § 7654; 1905, ch. 34, 
§ 8290. Measuring devices, Every ditch owner shall construct and main- 
tain a substantial headgate at the point where the water is diverted, and shall 
construct @ measuring device, of a design approved by the state engineer, 
at the most practicable point or points for measuring and apportioning the 
water as determined by the state engineer. The state engineer may order the 
construction of such device by the ditch owner, and if not completed within 
twenty days thereafter, the water commissioner shall, upon instruction from 
the state engineer, refuse to deliver water to such owner. The taking the 
water by such ditch owner until the construction of such device and the 
approval thereof by the state engineer shall be a misdemeanor. Such devices 
shall be so arranged that they can be locked in place, and when locked by 
the water master or his authorized agent, for the measurement or apportion- 
ment of water, it shall be a misdemeanor to interfere with, disturb or change 
the same, and the use of water through such device after having been inter- 
fered with, disturbed or changed, shall be prima facie evidence of the guilt 
of the person benefited by such interference, disturbance or change. [R. C. 
1905, § 7655: 1905, ch. 34, § 52.] 

§ 8291. Unlawful interference with rights to use water. Any person, 
association or corporation interfering with or injuring or destroying any dam, 
headgate, weir, bench-mark or other appliance for the diversion, storage, 
apportionment or measurement of water, or for any hydrographic surveys, 
or who shall interfere with any person or persons engaged in the discharge of 

uties Connected therewith, shall be guilty of a misdemeanor, and shall 
also be liable for the injury or damage resulting from such unlawful act. 

he water master or any authorized assistant within his district, shall have 
power to arrest any person offending against the provisions of this section, 
and deliver him to the nearest peace officer of the county. It shall be the 
duty of the person making the arrest to make complaint at once before 
the court having Jurisdiction thereof. The state engineer, the water commis- 
8loners, the water masters and their authorized assistants and agents, may 
enter upon private property for the performance of their respective duties, 
doing no unnecessary injury thereto. [R. C. 1905, § 7656; 1905, ch. 34, § 53.] 

§ 8292. Unlawful use of water, and waste. The unauthorized use of water 

Which another Person is entitled, or the willful waste of water to the detri- 
ment of another, shall be a misdemeanor. It shall also be a misdemeanor to 

gin or carry on any construction of works for storing or carrying water 
until after the issuance of permit to appropriate such waters, except in the 
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case of construction carried on under the authority of the United States. [R. C. 
1905, § 7657; 1905, ch. 34, § 54.] 

§ 8293. Bridges over ditches or canals. The owner or owners of any ditch, 
canal or other structure for storing or carrying water, shall construct: and 
maintain a substantial bridge where the Same crosses any highway or pub- 
licly traveled road, not less than fourteen feet wide; or reconstruct the road 
in a substantial manner and in a convenient location for public travel. Any 
violation of the provisions of this section shall be a misdemeanor. The county 
commissioners shall be authorized to construct such bridge or road, if not 
built by the owner of the work within three days after the obstruction of the 
road, and may recover the expense thereof and costs in a civil suit, unless 
the same shall be paid by the owner of the works within ten days after demand 
therefor. The county commissioners may make reasonablé requirements as to 
the size and character of such bridges along public highways, or for the neces- 
Sary reconstruction of roads, and upon failure to comply therewith, may do 
the necessary work and collect the expense thereof and costs as hereinbefore 
provided. After the construction of such bridge or road as part of a public 
highway, the same shall be maintained by the county commissioners. [R. C. 
1905, § 7658; 1905, ch. 34, § 55.] 

§ 8294. Obstructing works. Whenever any appropriator of water has the 
right of way for the storage, diversion or carriage of water, it shall be unlaw- 

to place or maintain any obstruction that shall interfere with the use 
of the works, or prevent convenient access thereto. Any violation of the 
provisions . this section shall be a misdemeanor. [R. C. 1905, § 7659; 1905, 


or by both such fine and imprisonment; any justice court of the county in 


§ 8297. Seepage water. In the case of seepage water from any constructed 
works, any party desiring to use the same shall make application to the 
State engineer, as in the case of unappropriated water, and such party shall 


ch. 34, § 59.) 


§ 8298. Right of way over state lands. There ig hereby granted over all 
the lands now or hereafter belonging to the State, a right of way for ditches 
or canals and for tunnels, tramways and telephone and electrical transmission 
ely tiene eed by ny of the United States. All conveyances of Nery 

8 hereaiter made shall contain i i f ; ° 
1005 R 7668; 1905, ch a1, C0) 4 reservation of such right of way. [ 


; Disposition of state lands. No lands belonging to the state, within 
the areas to be irrigated f 


formity with the classification of farm units by the United States, and the title 
fo such lands shall not pass from the state, until the applicant therefor shall 
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have fully complied with the provisions of the laws of the United States and 
the regulations thereunder concerning the acquisition of the right to use 
water from such works and shall produce the evidence thereof duly issued. 
After the withdrawal of lands by the United States for any irrigation project, 
no application for the purchase of state lands within the limits of such with- 
drawal shall be accepted, except upon the conditions prescribed in this sec- 
tion. Any state lands needed by the United States for irrigation works 
shall be sold to the United States at the lowest price authorized by law. fm. C. 
1905, § 7664; 1905, ch. 34, § 61.] 


§ 8300. Appropriations. There is hereby appropriated out of any moneys _ 


in the general fund of the state treasury not otherwise appropriated the sum 
of six thousand dollars annually, or-so much thereof as may be necessary, 
for the payment of the salaries and expenses of the state engineer and assist- 
ant state engineers, and the services of assistants and expenses of the office 
and department of the state engineer, as provided by this article. All claims 
for services rendered and expenses incurred and materials and supplies 
furnished under the provisions of this article shall be audited by the state 
auditor for payment by the state treasurer in accordance with the provisions 
of the general statutes relating to the auditing of claims against the state. 
[R. C. 1905, § 7665; 1905, ch. 34, § 62.] 

§ 8301. Duty of state engineer or assistant to co-operate with county com- 
missioners when requested. Whenever requested so to do by any of the 
boards of commissioners of any of the counties of this state, it is hereby made 
the duty of the state engineer, either by himself, or by any authorized assistant 
engineer, to co-operate with said county commissioners in the engineering 
work required to lay out, establish and construct any drain to be used by 
any county or counties or portions of the same for the purpose of diverting 
flood waters, lakes, water courses, and in general to aid and assist the counties 
of this state in making preliminary surveys and establishing systems of drain- 
age. [R. C. 1905, § 7666; 1905, ch. 34, § 63.] 


ARTICLE 7.— WATER Users’ ASSOCIATIONS. 


§ 8302. State or municipalities may join water users’ associations. Fee 
for recording articles by register of deeds. The state of North Dakota may, 
through the board of university and school lands, and the counties, townships, 
cities, towns and villages of the state, through their corporate authorities, 
join water users’ associations. The register of deeds is hereby authorized to 
accept from. water users’ associations organized in conformity with the 
requirements of the United States under the reclamation act, books containing 
Printed copies of their articles of incorporation and forms of subscription to 
stock, and to use such books for recording the stock subscriptions of such 
Sethe et and the charges for the recording thereof shall be made on the 
1905 ue eLy of words actually written therein. [R. C. 1905, § 7667; 

8 8303. Right of way granted. <A right of way is hereby granted to all 
aoe. incorporated water users’ associations by and with the consent of the 

ate board of university and school lands, to construct over and across all 
state, school and institution lands, flumes, ditches and. canals for irrigation 
tall her and to construct on such lands reservoirs for the storage of water 

or irrigation purposes. [R. C. 1905, § 7668; 1905, ch. 193, § 2.] 


ARTICLE 8.— ESTABLISHMENT AND MAINTENANCE OF Dams. 


iy eet Dams for mills or irrigating purposes. When any person may 
wat Irous of erecting and maintaining a dam upon his own land, across any 

‘r course not navigable, and shall deem it necessary to raise the water 
y means of such dam, or occupy ground for mill yard, or for irrigation 
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purposes, so as to damage by overflowing or otherwise, real estate not owned 
by him, nor damaged by consent, he may obtain the Tight to erect and 
maintain said dam by proceedings as in this article provided; provided, that 


water power will be applied, and such other facts as may be necessary to 
show the object of the petition. [R. C. 1905, § 7670; 1899, ch. 71, § 2; B.C. 
1899, § 5973b.] - 
8306. Commissioners, Upon the presentation of such petition, the judge 
shall appoint three disinterested residents of the county in which said dam 
or a part of it is to be erected, commissioners to meet at the place of its 
Proposed erection, on a day specified by such judge, and to inquire, touching 
the matters contained in said petition, and the judge shall fix the fees of said 
commissioners, Before entering upon their duties the commissioners shall 


ment. [R. C. 1905, § 7671; 1899, ch. 71, §§ 3, 4: R. C. 1899, § 5973¢.] 
_§ 8307. Notice of meeting. At the request of the petitioners the commis- 


1899, ch. 71, §§ 5, 6; R. C. 1899, § 5973d.] 
§ 8308. Preliminary survey. The commissioners shall meet at the time 


§ 7673; 1899, ch. 71, § 7; R. GC. 1899, § 0973e. |] . ‘ 
 § 8309. Report of proceedings. Within thirty days after completing their 
examination, the commissioners shall file the petition, their appointment, 
jurats (oaths), and a report of their proceedings, in the office of the clerk 
of the court in section 7669 [section 8304 herein] mentioned, and shall give 
notice of the filing of said report as of their meeting, to all persons named 
in the petition, or that may be shown to be damaged by the preliminary 
survey. [R. C. 1905, § 7674; 1899, ch. 71, § 8; B.C. 1899, § 5973f. ] 

Instead of the words “in section 7669 mentioned * the words were “in _the ie 
section of this act mentioned,” in the original act of 1899, ch. 71, § 8, above cited ; an 
“the first section of this act” constituted R. C. 1905, section 7669, which is section 
8304 in the present compilation. But the reference was probably intended to be to the 
second section of the act. which constituted R. C. 1905, section 7670, and is section 


§ spare Payment of damages. Upon the filing of said report the petitioners 
make 


may payment of the damages assessed to the parties entitled to the 
same in the following manner, to wit: 


1. To parties laboring under no disability, 
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2. To guardians of infants, husbands or trustees of femmes covert. 
3. To guardians or conservators of insane persons. 
And receipt for such payment filed in the office of the clerk aforesaid shall 


with the order, in the office of the clerk of the court aforesaid, and such de- 
posit shall have the same effect as the first mentioned receipts unless an appeal 
be taken by the party entitled thereto. [R. C. 1905, § 7675; 1899, ch. 71, § 9; 


§ 8311. Appeal. Bond. Appeals from the assessment made by the com- 
missioners may be taken and prosecuted in the court aforesaid by any party 
interested, the petitioner excepted, not under legal disability, by husbands 


guardians or conservators, appeals may be taken by the friends of such 
persons and a written notice of such appeal be served upon the appellee, as 


ch. 71, §§ 10, 11; R. C. 1899, § 5973h. | 
8312. Bond approved by clerk. The appellant shall file with the clerk 
aforesaid a bond with surety, to be approved by said clerk, in double the 
amount of the assessment appealed from, payable to the people of the state, 
for the use of all persons interested, in the condition in which bond the 
Proceedings appealed from Shall be recited, with condition for the due and 
speedy prosecution of the appeal, and that he or they will satisfy the judg- 
ment that may be rendered in the premises and pay the costs of the appeal, 
if adjudged to do so by the court in reference to the matter in controversy. 
[R. C. 1905, § 7677; 1899, ch. 71, § 12: R. C. 1899, § 5973i.] 
§ 8318. When submitted to jury. Appeal shall bring before the court the 
Propriety of the amount of damages reported by the commissioners in respect 
€ parties to the appeal, and unless the parties otherwise agree, the matter 
all be submitted to and tried by a jury the same as other appeal cases, 
and the court or jury, as the case may be, shall assess the damages aforesaid, 
making the verdict conform to the question and facts in the case. [R. C.-1905, 
ee i ree ch. 71, § 18; R. C. 1899, § 5973}.] i 
emp damages. Noexemplary or vindictive damages sha 
be allowed by ieee court a ia. [R. C. 1905, § 7679; 1899, 
ch. 71, § 14;'R. C. 1899, § 5973K.] 
b 8315. Judgments. Upon verdicts rendered by juries, or an assessment 
y the court, Judgment shall be entered, declaring that upon payment of 
the damages assessed by the court or jury, as the case may be, and costs, 
any, the right to erect and maintain the dam aforesaid, according to the 
Petition, shall, as against the parties interested in such verdict, be and remain 
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in the petitioner, his heirs and assigns forever, subject to be lost as hereinafter 
provided, and payments of such judgments made as payments of-assessments, 


by the commissioners as hereinbefore provided. [R. C. 1905, § 7680; 1899, 
ch. 71, § 15; B.C. 1899, § 5973).] 


§ 8316. Water power shall not be injured. Action for damages. No dam 


to persons living on and holding government land under the pre-emption 
laws, until a patent for the land damaged or overflown shall have been issued. 
[R. C. 1905, § 7681 ; 1899, ch. 71, §§ 1617, B.C 1899, § 5973m.] 


inapplicable to equity action for preventive relief. Lone Tree Ditch Co. v. Rapid 
City Electric & Gaslight Co., 16 S. D. 451, 93 N. W. 650. 


Character of liability of several persons whose independent wrongs of the same kind 

-Contribute to enhance the core or extent of injury from dams. 10 L.R.A.(N.S.) 167. 

Waris . statute of limitations to actions for injuries by mill dam. 17 
6. 


boards. Shearer y. Hutterische Bruder Gemeinde, 28 §, p. 509, 134 N. W. 63. 
§ 8318. May suspend suit. Costs. Upon the evidence of the commence- 
ment of proceedings, as provided In sections 8305 and 8317, the court before 
which any suit for damages occasioned by such dam shall be instituted after 


31005, § 7683; 1899, ch. 71, §§ 19 20; R. C. 1899, § 59730.] 
8319. Surveys and examinations. For the purpose of making surveys 


§ - When construction must commence. Any person having obtained 
» or to maintain or raise any dam, under the 


provisions of this chapter who shall not within one year thereafter begin to 


one year at any one time, shall forfeit 
rovisions of this article unless at the 
an infant, or otherwise disabled in law, 
be allowed after the removal of such 
1, however, where the water, backed up by any dam 
, 18 about to break through or over 


» or to wash a channel go as to turn the water 
of such stream or rece, Or any part thereof, out of its ordinary channel, whereby 
such mill or machinery will be injured or affected, the owner or occupier of 
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such mill or machinery, if he does not own such banks-or the lands lying 
contiguous thereto, may, if necessary, enter thereon and ‘erect and keep in 
repair such embankments and other works as shall be necessary to prevent 
_ such water from breaking through or over the banks of such stream or race, 
or washing a channel as aforesaid, such owner or occupier committing thereon 
no unnecessary waste or damage, and being liable to pay any damages 
which the owner of the land may actually sustain by the erection and repair 
aforesaid; provided, further, that if any person shall injure, destroy or 
remove any such embankment or other works, the owner or occupier of such 
mill or machinery, or in case the said dam is for purposes of Irrigation, the 
owner thereof may recover of such person all damages he may sustain by 
reason of such injury, destruction or removal. [R. C. 1905, § 7685; 1899, 
ch. 71, § 22; R. C. 1899, § 5973q.] 


CHAPTER 39. 
DEATH BY WRONGFUL ACT. | 


§ 8321. When action for maintainable. Whenever the death of a person 
shall be caused by a wrongful act, neglect or default and the act, neglect or 
default is such as would, if death had not ensued, have entitled the party 
injured to maintain an action and recover damages in respect thereof, then 
and in every such easy the person who, or the corporation or company which, 
would have been liable if death had not ensued, shall be liable to an action 
for damages, notwithstanding the death of the person injured, and although 
the death shall have been caused under such circumstances as amount in law 


to felony. [R. C. 1905, § 7686; R. C. 1895, § 5974.] 
Actions for causing death. 70 Am. St. Rep. 669. 

Assignability of cause of action for death. 45 L.R.A.(N.S.) 1098. : h 
: la sours following state decisions as to statutory right of action for death. 
M.A.(N.S.) 441, : : i 
Right to amend a common-law action for personal injuries resulting in death into a 

statutory action for death. 15 L.R.A.(N.S.) 1003. 
Recovery for death on circumstantial evidence. 2 L.R.A.(N.S.) 905. ea 
Failure of beneficiary first entitled under death statute to bring action, as giving 
such right to beneficiary next entitled. 30 L.R.A.(N.S.) 78. 
Right to recover for intentional killing of person. 46 L.R.A.(N.S.) 930. 
~——for death resulting from prenatal injury. 45 L.R.A.(N.S.) 625. 
: ey for causing death as affected by previous disease of person killed. 16 
NA, 268, 


_ Right of action in absence of civil damage act, for death following unlawful sale of 
li uor. 34 L.R.A.(N.S.) 1036; 44 LR.A.(SS.) 299. 
, -dability for killing trespasser by means of spring guns, traps and other dangerous 
instruments. 29 L.R.A. 154; 24 L.R.A.(N.S.) 369. , 

Liability of railroad receiver for death. 15 L.R.A. 262. ; 
So municipal corporation for death caused by sewage or drainage. 22 L.R.A.(N.S.) 


———f carrier for assault by employe resulting in death. 14 L.R.A. 740. © 
——of sureties on bond of peace officer for death of a person due to act or default 
of principal or one of his deputies. 11 L.R.A.(N.S.) 758. ; 
8 to similar provision in Cal. Code Civ. Proc., § 377, see Munro v. Pacific Coast 
D. & R. Co., 84 Cal. 515, 18 Am. St. Rep. 248, 24 Pac. 303; Hartigan v. Southern Pac. 
R. Co., 86 Cal. 142, 24 Pac. 851; Morgan v. Southern Pac. R. Co., 95 Cal. 510, 17 
L.R.A. 71, 29 Am. St. Rep. 143, 30 Pac. 603. 


§ 8322. Measure of recovery. In such actions the jury shall give a 
damages ag they think proportionate to the injury resulting from the deat 
the persons entitled to the recovery. [R. C. 1905, § 7687; R. C. 1895, § 5975.] 
Allegations of damages unnecessary. Haug v. Great Northern R. Co. 8 N. D. 23, 

7 N. W. 97, 73 Am. St. Rep. 727, 42 LRA’ 664, - 
(Before amendment by North Dakota.) The only damages recoverable under this 
section are such as estate has sustained. Belding v. Ry. Co., 3 S. D. 369, 53 N. W. 750. 


a7 canure of damages in actions for causing death of human being. 12 Am. St. Rep. 
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Law governing measure of damages for death. 15 L.R.A. 585; 56 L.R.A. 812. 
Interest on sum allewed as damages. 18 L.R.A. 449. 


Differences as to amount of recovery as affecting action for death based on statute 
of another state. 56 L.R.A. 205, 


Effect of previous disease of person injured resulting in death on liability for causing 
the injuries. 16 L.R.A. 269; 17 L.R.A. 71. 


Effect of benefit from other source to mitigate damages. 67 L.R.A. 91. NS.) 
Evidence of habits or character of person killed as a ecting damages. 1 L.R.A.(N.S. 
198, 


Right to recover in one action for the déath of a person and for his suffering before 
death. 32 L.R.A.(N.S.) 867, 


Right to maintain both action for beneficiary and for injuries suffered by one killed 
by another’s negligence. 14 L.R.A.(N.8.) 893. 


Recovery by administrator, in action for benefit of estate, of probable accumulations 
Of deceased as damages for death. 15 L.R.A.(N.S.) 451. 


Right to recover funeral or medical expenses of person negligentiy killed. 2 B. R. C. 
711 


Elements of damages recoverable by child for death of mother. 19 L.R.A.(N.S.) 128. 
Is minor’s right to damages for negligent killing of parent limited to period of 
minerity. 18 L.R.A.(N.S.) 1205; 39 L.R.A.(N.S.) 1156. 


May parent’s recovery for death of minor child extend beyond his minority. 48 
L.R.A.(N.S.) 687, 


Measure of damages recoverable for negligent killing of husband. 17 L.R.A. 76. 
Measure of damages for death of wife. 17 L.R.A. 77, 


Husband’s right at common law to recover for loss of time and funeral expenses 
necessitated by negligent killing of his wife. 9 L.R.A.(N.S.) 1193. a 
Right of husband or wife at common law to recover for loss of services or consortium 

against person negligently ee death of spouse, 19 L.R.A.(N.S.) 633. i 
or damages caused by servant’s death or disability. 


§ 8323. Who may bring action. The. action shall be brought by the follow. 
ing persons in the order named : 

1. The surviving husband:or Wife, if any. 

2. The surviving children, if any. 

3. The personal representative. 

any person entitled to bring the action refuses or neglects so to do for 

& period of thirty days after demand of the person next in order 
may bring the same. [R. C. 1905, § 7688 ; R. C. 1895, § 5976. ] 


Right of action for benefit of nonresident aliens. 54 L.R.A. 934; 3 L.R.A.(N.S.} 
473; 21 L.R.A.(N.S.) 267, 


1. Action by or on behalf of statutory beneficiary as affected by desertion or non- 
Support by deceased. 32 L.R.A.(N.S.) 362, 


ecovery by son for death of father. Smith v. Ry. Co., 6 S. D. 583, 62 N. W. 
967, 28 L.R.A. 573. 


Action in favor of infant for death of mother caused by wrongful act of defendant 
should be brought in name of ; f d 


imiant by guardian and not in name of guardian himself. 
Willard v. Mohn, 24 N. D. 390, 139 N. W. 979. 


ig ene of relationship by adoption to sustain an action for death. 16 L.R.A.(N.S.) 
Right to maintain action for benefit of illegitimate for negligent killing of relative. 
2 L.R.A.(N.S.) 649. ; 


3. Right of foreign or domestic representative to maintain action for death of 
decedent under a statute 


of another state which provides that the action shall be brought 
by the pergonal representative. 18 L.R.A.(N.S.) 1259. 


ministration based on right of action for negligent killing of a person as an asset 
1 L.R.A.(N.S.) 885. 


Pe of action for death as basis of jurisdiction to appoint administrator. 24 L.R.A. 


such shares the judge may after the trial make any investigation which he 
necessary. [R. C..1905, § 7689; R. C. 1895, § 5977.] 


a a woo * heir” construed to mean “child.” Lintz y, Mining Co., 13 S. D. 489, 
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Brothers and sisters are included in term “ heirs at law,” Satterberg v. Minnc- 
apolis, St. P. & 8S. Ste. M. R. Co., 19 N. D. 38, 121 N. W. 70. 


W governing distribution of fund collected or recovered for negligent killing of a 
person, 4 L.R.A.(N.S.) 814, 


§ 8825. Action not abated by death. The action shall not abate by the 
death of either Party to the record. If the plaintiff dies pending the action 


able. 27 L.R.A.(N.S.) 404. 


Does statutory action for wrongful death survive to personal representatives of 
original beneficiary. 23 L.R.A.(N.S.) 844, 


§ 8326. Compromise of action. The person entitled to bring the action 
may compromise the Same, or the right thereto, and such compromise shall 
be binding upon all persons authorized to bring the action or to share in the 
recovery. [R. C. 1905, § 7691; R. C. 1895, § 5979. | 


Does settlement by injured erson of his claim against tort feasor preclude an action 
for his death resulting from the injury. 27 L.R.A.(N.8.) 176, 


CHAPTER 40. 
ARBITRATION. 


Arbitration agreements, their validi and binding force. 47 L.R.A.(N.S.) 337; 
15 L.R.A. 142; 14 Am. Dec. 296; 2 Am. St. Rep. 566; 29 Am. Rep. 602. 

Who may submit to arbitration when acting for another. 30 Am. Dec. 626. 

Arbitration of infant’s cause of action. 70 L.R.A. 170. 

Infants’ submission to arbitration. 18 Am. St, Rep. 619. 


248. Submission in writing, The submission to arbitration must be 
M writing and acknowledged by the parties thereto in the same manner as 
& conveyance of rea] Property and may fix the time on or before which the 
award shall be made and provide that judgment may be entered upon the 


award by the district court in and for a specified county. [R. C. 1905, § 7693; 
R. C. 1895, § 5981. ] . 


On necessity of agreement for submission to arbitration being acknowle ged by 


Parties in same manner as deed. Gessner v. Minneapolis, St. P. & 8. Ste. M. Co., 
15 N. D, 560, 108 N. W. 786. 


i on cause of action of submitting or agreeing to submit it to arbitration. 56 
m. Dec, 381, 


seg ereomente to submit disputes concerning insurance to arbitration. 2 Am. St. Rep. 
Arbitration 48 condition precedent to action on policy of insurance. 15 LJR.A. (N.S.) 
1055; 28 L.R.A.(N.S.) 104? cs 


nitration of claims against building and loan association. 35 L.R.A. 294. 


Wwe near under terms of policy upon mortgagee not a party thereto. 25 
-A.(N.S.) 740, 


va of submission to arbitration on account stated. 27 L.R.A. 818. 
i 


dity of rule of board of trade requiring submission of disputes to arbitration. 
@LR.A(NS.) 679. era 


evocation of submission to arbitration. 2 L.R.A. 180. : 
ringing guit before award 88 revocation of submission to arbitration. 31 
L.R.A.(N.S.) 679, 


ight to withdraw from arbitration under a submission by rule or order of court. 
43 L.R.A.(N.8.) 711, " : 


- Powers of arbitrators. Arbitrators have power to appoint a time 
and place for hearing, to adjourn from time to time, to administer oaths to 
Witnesses, to hear the allegations and evidence of the parties and to make 
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the award thereon. All the arbitrators must meet and act together during 


the investigation; but when met a majority may determine any question. 
[R. C. 1905, § 7694; R. C. 1895, § 2982. | : 


Refusal -to consider evidence offered may vitiate award. Caldwell v. Brooks Elevator 
Co., 10 N. D. 575, 88 N. W. 700. 

Necessity of notice to and hearing of the parties. 35 Am. Dec. 591. 

Annulling award by arbiters. 48 L.R.A.(N.S.) 582, 590, 595. 3 fone 

Right of arbitrators to rehear or of a party to revoke submission to arbitration 
Where award is not coextensive with the submission. 18 L.R.A.(NS.) 1247. 

Right of woman to hold office of arbitrator. 38 L.R.A. 210. 

Arbitrator chosen by both parties. 42 L.R.A.(N.S.) 277. : ine 96 

As to similar provision in Cal. Code Civ. Proc., § 1286, see Kreiss v. Hotaling, 
Cal. 617, 31 Pac. 740; California A. S. vy. Fletcher, 99 Cal. 207, 33 Pac. 855. 


§ 8330. Oath of. Before acting the arbitrators must be sworn before an 
officer authorized to administer oaths faithfully and fairly to hear and 
examine the allegations and evidence of the parties in relation to the matters 
in controversy and to make a just award according to their understanding. 


[R. C. 1905, § 7695; R. C. 1895, § 5983.] 
Oath of arbitration. Caldwell v. Elevator Co., 10 N. D. 575, 88 N. W. 700. ae 
Oath of arbitrators may be waived by parties to arbitration. Hackney v. Adam, 
20 N. D. 130, 127 N, W. 519. 
Characteristics and qualifications of arbiters. 47 L.R.A.(N.S.) 340. 


signed by the arbitrators or & majority of them and acknowledged in the 
Same manner as a conveyance of real property. If the submission provides 
for the entry of judgment upon the award, the arbitrators shall file the 
submission together with their award in the office of the clerk of the district 
court of the county specified in the submission and notify each of the parties 
to the arbitration thereof in writing. If the submission does not provide 
for the entry of judgment upon the award the arbitrators shall deliver a 
copy of the award to each of the parties to the arbitration. -[R. C. 1905, 
§ 7697; R. C. 1895, § 5985.] 

ading essentials of a valid award. 6 Am. Rep. 498. 


Awards after revocations. 47 L.R.A.(N.S.) 441. 
Need of unanimity. 47 L.R.A.(N.S.) 442. 


§ 8333. Motion to affirm award. Any party to the submission at any 
time within one year after the award is filed, and upon eight days’ notice 
to the adverse party may move the court designated in the submission to 
affirm the award and the same shall be affirmed accordingly, unless a motion 
is made to modify or vacate the award in which case the latter motion shall 
first be disposed of. [R. C. 1905, § 7698: R. C. 1895, § 5986.] 

§ 8334. To vacate, Grounds. Any party to such submission may move 
the court designated therein to vacate the same upon either of the following 


1. That such award was procured by corruption, fraud or other undue 
means. 


2. That there was evident partiality or corruption in the arbitrators, or 
either of them. 

3. That the arbitrators were guilty of misconduct in refusing to postpone 
the hearing upon sufficient cause shown or refusing to hear any evidence 
pertinent and material to the controversy, or for any other misbehavior of 


executed them, that a mutual, final and definite award on the subject-matter 
submitted was not made. [R. C. 1905, § 7699; R. C. 1895, § 5987.] 
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aoe pales fe amare award may properly be denied. Hackney v. Adam, 20 N. D. 
, 127 N. W. 519. 
Relations between party and arbitrator which require the setting aside of an award. 
25 Am. Rep. 46. 
Right of arbitrators to rehear or of a party to revoke submission where award is not 
coextensive with submission. 18 L.R.A.(N.S.) 1247. 
Effect of award upon claim arising out of illegal transaction. 58 L.R.A. 181. 
As to similar provision in Cal. Code Civ. Proc., § 1287, see In Matter of Connor, 
128 Cal. 279, 60 Pac. 862; Manson v. Wilcox, 140 Cal. 206, 73 Pac. 1004. 

§ 8335. To modify. Grounds. Any party to such submission may also 
move the court designated therein, to modify or: correct such award in the 
following cases: 

1. Where there is evident miscalculation of figures or an evident mistake 
in the description of any person, thing or property referred to in such award. 

2. When the arbitrators shall have awarded upon some matter not sub- 
mitted to them, not affecting the merits of the decision upon the matters 
submitted. 

3. When the award shall be imperfect in some matter of form not affecting 
the merits of the controversy and when, if it had been a verdict, such defect 
could have been amended or disregarded by the court according to the pro- 
visions of law. [R. C. 1905, § 7700; R. C. 1895, § 5988.] 

As to similar provision in Cal. Code Civ. Proc., § 1288, see In Matter of Connor, 128 
Cal. 279, 60 Pac. 862. | 

§ 8336. Power of court on such motions. On such application the court 
may vacate such award in any of the cases hereinbefore specified, and if the 
time within which such award shall have been required to be made by the 
submission, has not expired, may in their discretion direct a rehearing by the 
arbitrators; and in the cases herein specified the court may modify and 
correct such award, so as to effect the intent thereof and promote justice 
between the parties. [R. C. 1905, § 7701; R. C. 1895, § 5989.] 

§ 8337. Judgment. Costs. Upon such award being affirmed or modified 
the court shall render judgment in favor of the party to whom any sum of 
money or damages shall have been awarded, that he recover the same; and 
if the award shall have ordered any act to be done by either party, judgment 
Bhall be entered, that such act be done according to such order. The costs of 
the proceedings shall be taxed as in actions, and if no provision for the fees 
and expenses of the arbitrators shall have been made in the submission, the 
court shall make the same allowance as is provided by law for referees; but 
no costs shall be taxed for any other services or expenses prior to such appli- 
cation. [R. C. 1905, § 7702; R. C. 1895, § 5990.] 

§ 8338. How judgment entered. The judgment of the court on such award 
shall be entered in the judgment book at length as other judgments of said 
court and the clerk of the court shall immediately after the entry of such 
Judgment attach to the submission the award of the arbitrators and a copy 
of the judgment of the court and the same shall constitute the judgment roll, 
[R. C. 1905, § 7703; R. C. 1895, § 5991.] ; 

§ 8339. Subject to same provisions as other judgments. Such judgment 
roll shall be filed and judgment docketed as in other cases, shall have the 
Same force and effect in all respects, be subject to all the provisions of law 
in relation to judgments in actions and may in like manner be reviewed by 
the supreme court on appeal; and execution shall issue thereupon against the 
Property or person of any party against whom a recovery shall be had in 


all respects as upon other judgments. [R. C. 1905, § 7704; B. C. 1895, § 5992.] 
Award and its enforcement. Caldwell v. Elevator Co., 10 N. D. 575, 88 N. W. 700. 
Enforcement of award. 47 L.R.A.(N.S.) 445. 


Gian similar provision in Cal. Code Civ. Proc., § 1289, see Fairchild v. Doten, 42 


. 8340. Record on appeal. Power of supreme court. When an appeal 
shall be taken from such judgment, the original affidavits upon which any 
application in relation to such award was founded and all other affidavits 
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) i icati form a part 
and papers relating to such application shall be annexed to, 
of aad be transmitted with the record of the judgment, unless the auak aur 
order copies thereof to be returned; and the supreme court sha eae 
modify, amend or affirm such judgment according to justice. [R. C. ’ 


enforcing judgments of a similar nature in other cases. [R. C. 1905, § 7706; 
R. C. 1895, § 5994.] . pina 
§ 8342. Costs on setting aside. If upon application made pursuant to 2 
foregoing provisions the court shall vacate and set aside any such aelae 
costs shall be awarded to the prevailing party ; and judgment may be rendere 


[R. C. 1905, § 7708; R. C. 1895, § 5996.] 
Procedure when reversed. If such order is reversed the proceed- 


be construed to impair or affect an 


bond or other engagement to abide by an award. [R. C. 1905, § 7710; R. C. 
1895, § 5998.] 


Action lies on award which was never affirmed. Hackney v. Adam, 20 N. D. 130, 
127 N. W. 519 


§ 8346, Liability for costs when submission revoked. Whenever any sub- 
mission to arbitration shall be revoked by a party thereto before the publica- 


tion of an award, the party so revoking shall be liable to an action by the 
adverse party to recover all costs and ex 


decision. [R. C. 1905, § 7711; R. C. 1895, § 5999. ] 
Whether power of board of arbitrators was rev 


Hackney v. Adam, 20 N. D. 130, 127 N. W. 519. 
§ 8347, Same when submission in bond. 
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CHAPTER 41. 
INSOLVENCY. 


. GENERAL Provisions, §§ 8348-8350. 

. VOLUNTARY INSOLVENCY, §§ 8351-8355. 

. INVOLUNTARY INSOLVENCY, §§ 8356-8368, 

. PROCEEDINGS To REALIZE THE ESTATE FOR CREDITORS, §§ 8369-8399. 
. CLAIMS AGAINST THE Estate, §§ 8400-8414, 

. Divipenns, §§ 8415-8423. 

- DiscHarcE oF T INSOLVENT, §§ 8424-8439, 

- PROCEEDINGS PEcULIAR TO PARTNERSHIPS, §§ 8440-8442, 


OO -2 O> Or A Go aD Me 


ARTICLE 1.— GENERAL PROVISIONS. 


§ 8348. How debtor discharged. Insolvent debtors residing in this state 
may be discharged from their debts in the manner prescribed in and upon 
compliance with the provisions of this chapter. [R. C. 1905, § 7713; R. C. 
_ 1895, § 6001.] 


For compilation of authorities on question of insolvency see note at end of Elton 
v. O'Connor, 6 N. D. 1. 


§ 8349. What deemed commencement of proceedings. The filing of the 
petition for an adjudication in insolvency, either by the debtor in his own 


shall not be required to be recorded at length, but shall be carefully filed, 
copied and numbered in the office of the clerk of the court, and a docket only, 
or short memorandum thereof, copied in books provided for that purpose, 
which shall be open to public inspection. Copies of such records duly certified 
under the seal of the court shall in all cases be presumptive evidence of the 
facts therein stated. [R. C. 1905, § 7715; RB. C. 1895, § 6003.] 


ARTICLE 2.— VoLUNTARY INSOLVENCY. 


§ 8351. When authorized. Petition. Any person residing in this state and 
owing debts provable in insolvency to the amount of at least five hundred 
dollars may apply by petition to the district court of the county in which he 
resides. or of the county to which the county in which he resides is attached 
for Judicial Purposes, setting forth his place of residence, his inability to pay 
all his debts in full, his willingness to surrender all his estate and effects 
for the benefit of his creditors, except such as is by law exempt from execu- 
tion, and his desire to obtain a discharge from his debts and shall annex to 

18 petition a schedule and affidavit in compliance with the next two sections. - 

e filing of such petition shall be an act of insolvency and such petitioner 
shall be adjudged an insolvent. [R. C. 1905, § 7716; R. C. 1895, § 6004. ] 

Mortgage on entire stock not assignment for benefit of creditors, overruling Straw v. 
Jenks, 6 D. 414, 43 N. W. 941; Cutter v, Pollock, 4 N. D. 205, 59 N. W. 102, 50 Am. 
Bt. Rep. 644, 25 L.R.A. 377; Joneu Meyer, 7 S. D. 153, 63 N. W. 773; Sandwich 
31g Coy Max, 58. D. 125, 58 N. W. 14, 34 LRA. 604; Jowett Wo Downs oo D 

’ . e 76. 
sg x gament does not place property in custody of law. State v. Rose, 4 N. D. 319, 
. . » 26 L.R.A. 593. 

Title of assigned property vests in assignee as of date of assignment. Elton v. 

Connor, 6 N. D. 1, 68 N. W. 84, 33 LRA 24 : 
y De emptions does not render assignment void. Bangs v. Fadden, 
paca ’ . Ww. 78. 

Assignment not made in good faith is subject to attack by creditors. Wright v. Lee. 
48. D. 237, 55 N. W, 931. 
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§§ 8351-8356 


CODE CIVIL ‘PROCEDURE. Insolvency. 


When a tas? occurs corporation has no authority to prefer creditors. Adams & 


Westlake Co. v. 
751. 


yette, 8 S. D. 119, 65 N. W. 471, 31 L.R.A. 497, 59 Am. St. Rep. 


Partial assignment; effect of. Sandmeyer v. Ins. Co., 2 8. D. 346, 50 N. W. 353. 


No absolute title vests in assignee until inventory and affidavit is filed. Farmer v. 
Cobban, 4 D. 425, 29 N. W. 12. 


Assignment ; discharge of assignee; action to set aside discharge. Freeman v. Wood, 
11 N. D. 721. 


1, 88 N. W. 


btor ex trust deed of all his pro for benefit of those who will cancel 
theie ime fe Sriportion eid Tous y. cent les 21 8. D. 379, 113 N. W. 73. 
§ 8852. Schedule. Contents. Such schedule must contain : 
1. A true and complete list of all his creditors. if 
2. The place of residence of such creditors, if known to the debtor; and 
not known, that fact shall be stated. 
3. The sum owing to each creditor and the nature of each demand, whether 
arising on written security, on account or otherwise, 
4. The true cause and consideration of such indebtedness in each case and 
the place where such indebtedness accrued, 
5. A statement of any existing judgment, mortgage or collateral or other 
security for the payment of such debts. 
6. A full and true inventory of all the estate, both real and personal, and 


ooks, vouchers and securities relating thereto. ([R. C. 


1905, § 7717; R. C. 1895, § 6005. ] 


Reservation of exemptions in assignment. Red River Valley Bank vy. Freeman, 1 


; Bangs v. Fa den, 5 N. D. 92, 64 N. W. 78. 


These provisions do not apply if property is in custody of law. (State) Enderlin: 
58 


Bank v. Rose, 4 N. D. 


319, . W. 514, 37 L.R.A. 593. 


Liquor license ag asset of insolvent. 4 L.R.A.(N.S.) 626. 


Does npn of action 
180; 12 -R.A. (N.S.) 


for personal injuries pass to assignee in insolvency. 44 L.R.A. 
1173. 


- Affidavit to petition. An affidavit in the following form shall be 
annexed to such petition and schedule and shall be sworn to and subscribed 


by the debtor: 
I 


to obtain the prayer of my petition. [R. C. 1905, § 7718; R. C. 1895, § 6006. ] 
Assignment void, unless acknowledged, proved and certified. Cannon y. Deming, 3. 


§ 8356. When procee 


and owing debts provable in insolvency to the amount of at least five hundred 


dollars: 
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1. Who departs from this state with intent to defraud his creditors or, being 
absent, remains absent with such intent; or, 

2. Who conceals himself to avoid the service of legal process in any action 
for the recovery of a debt or demand provable in insolvency ; or, 

3. Who conceals any of his property to avoid its being seized on legal 
process ; or, 

4. Who makes any assignment, gift, sale, conveyance or transfer of his 
property, rights or credits either within this state or elsewhere with intent 
to delay, defraud or hinder his creditors; or, 

5. Who, being insolvent or in contemplation of insolvency, makes any pay- 
ments, gift,.grant, sale, conveyance or transfer of property, rights or credits, 
or procures or suffers a judgment against himself or procures or suffers his 


deemed to have committed an act of insolvency and shall become liable to be 
adjudged an insolvent. [R. C. 1905, § 7721; R. C. 1895, § 6009.] 


Effect, under bankruptcy and insolvency laws, of creditors’ participation in fraudu- 
vent by way of preference. 31 L.R.A. 647. 
ogg tPlication of firm Property to payment of debts of individual partner. 29 L.R.A. 


Preference by judgment. 5 L.R.A. 765; 12 L.R.A. 810; 22 L.R.A. 808. 
Effect of contemporaneous agreement to give the debtor employment or retain him in 
& position to render an attempted preference invalid as to other creditors. 17 
L.R.A.(N.S.) 310, 
§ 8357, Petition. Amendment, Proceedings in insolvency may be insti- 
tuted by the filing of a verified petition of one or more creditors, the aggregate 


amended and corrected by leave of the court before which the proceedings 
are pending, so that the same shall conform to the facts. [R. C. 1905, § 7722: 
B.C. 1895, § 6010.] 
ine Y08. Undertaking. The petition shall be accompanied by an undertak- 
ry with sufficient surety, to be approved by the clerk of the court, in the sum 
0 i least five hundred dollars, conditioned that if the debtor shall not be 
— ared an Insolvent, the petitioner will pay all costs and damages, including 
: euable attorney’s fee, that the debtor may sustain by reason of the filing 
— e Petition, The court may upon motion direct the filing of an additional 
ertaking with Set surety when deemed necessary. [R. C. 1905, 


: ch Order to debtor to show cause. Injunction. Upon the filing of 
Petition authorized by the preceding section, if it appears therefrom that 
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transfer or disposition of any part of the debtor’s property and from any 
interference therewith. [R. C. 1905, § 7724; R. C. 1895, § 6012.] 

§ 8360. When property seized and debtor arrested. At the time of the filing 
of the petition in insolvency either by the debtor or a creditor, or at any 
time thereafter, if it shall appear that there is probable cause for believing 
that the debtor is about to leave the state, or to remove or conceal his property 
or any evidence of his property, or to make any fraudulent conveyance or 
disposition thereof, or that the best interests of the estate demand such action, 
the court may issue a warrant to the sheriff, commanding him to arrest and 
safely keep the alleged debtor, unless he shall give an undertaking to the 
satisfaction of the court for his appearance from time to time as required by 
the court until its decision upon the petition or until its further order, and 
forthwith to take possession provisionally of all the property of the debtor and 
safely keep the same until the further order of the court, or to take possession 
of the property as aforesaid without arresting the debtor. [R. C. 1905, 
§ 7725 ; R. C. 1895, § 6013.] 

Arrest cannot be made for things already done by debtor, but only for what is 


about to be done. Affidavit based on information and belief insufficient. Kaeppler 
v. Red River Valley National Bank, 8 N. D. 406, 79 N. W. 869. 


§ 8361. Service on debtor. A copy of the petition and order to show cause 
shall be served on the debtor. The service shall be made in the same manner 
as is prescribed -for the personal service of a summons or, if such service can- 
not conveniently be made, in such manner ag the court may by order direct. 
No further proceedings, unless the debtor appears and consents thereto, shall 
be had until proof has been made of the service of the order and petition ; 
and if such proof is not given on the return day of such order, the proceedings 
shall be adjourned and an order made that such order and petition be forth- 
‘with served. [R. C. 1905, § 7726; R. C. 1895, § 6014. ] re 

§ 8362. Proceedings continued by another creditor. If the petitioning 
creditor does not appear and proceed on the return day or adjourned day, 
the court may upon the petition of another creditor to the required amount 
proceed to adjudicate on such petition without requiring a new service of the 
order and petition. [R. C. 1905, § 7727; R. C. 1895, § 6015. ] 

§ 8363. Answer of debtor. How issues tried. On such return day or 

adjourned day, if the order and petition have been duly served or service 
thereof is waived by the appearance of the debtor, the debtor may answer 
the petition. Such answer shall contain a specific denial of the material alle- 
gations of the petition controverted by him and shall be verified in the same 
manner as pleadings in civil actions. The court shall proceed immediately 
to try the issues so raised without a jury, unless the debtor at the time of filing 
his answer demands in writing a trial by jury. Upon a hearing before the 
court affidavits or other proof may be used as evidence. [R. C. 1905, § 7728; 
R. C. 1835, § 6016. ] 
_ § 8364. Procedure on demand for jury. If the debtor demands a trial by 
Jury, the court may adjourn the proceedings to the next term of the district 
court at which a jury will be in attendance; or may by order direct that 
eighteen Jurors be drawn in the same manner as petit jurors are drawn, from 
the jury list of the last preceding term of the district court, and that the 
Jurors so drawn be summoned by the sheriff to attend upon the court at a 
time to be fixed in the order. At the time so fixed a jury of twelve shall be 
drawn from the persons go summoned in the same manner as jurors are drawn 
for the trial of civil actions and the provisions of law relating to the selecting, 
Summoning and drawing of jurors shall be applicable to such proceedings. 
The issues raised by the petition and answer shall be tried in the same manner 
as issues in civil actions. [R. C. 1905, § 7729; R. C. 1895, § 6027.] 

§ . When proceedings dismissed. If upon such hearing or trial the 
debtor proves to the satisfaction of the court or jury, as the case may be. that 
the facts set forth in the petition are not true, or that the debtor has paid and 
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satisfied all liens on his property, in case the existence of such liens was the 
sole ground of the proceeding, the proceedings shall be dismissed and judg- 
ment shall be entered in favor of the debtor against the petitioner for costs. 
[R. C. 1905, § 7730; R. C. 1895, § 6018.] 

§ 8366. When debtor adjudged insolvent. If upon the hearing or trial the 
facts set forth in the petition are found to be true or, if upon default made 
by the debtor to appear pursuant to the order, due proof of service thereof 
is made, the court shall adjudge the debtor to be an insolvent. ([R. C. 1905, 
§ 7731; R. C. 1895, § 6019.] 


Service and return of execution not necessarily prove insolvency. Minkler v. U. 8. 
Sheep Co., 4 N. D. 507, 62 N. W. 594, 33 L.R.A. 546. 

Same rule as to insolvency applies to corporations as to individuals. Adams & West- 
lake Co. v. Deyette, 8 S. D. 119, 65 N. W. 471, 59 Am. St. Rep. 751, 31 L.R.A. 497. 

As to when debtor is insolvent. Christopherson v. Oleson, 19 S. D. 176, 102 N. W. 
685; Hall v. Feeney, 22 8. D. 541, 21 L.R.A.(N.S.) 513, 18 N. W. 1038. 

§ 8367. Order requiring schedule, amendment of. The court shall there- 
upon make an order requiring the insolvent forthwith, or within such number 
of days not exceeding ten after the date of the order or notice thereof, as 
shall by the order be prescribed, to make and deliver or transmit by mail, post- 
age paid, to the clerk of the court a schedule as required by section 8352 and 
verified by the oath of the debtor. Such debtor shall be allowed from time to 
time, upon oath, to amend or correct his schedule of creditors and property so 
that the same shall conform to the facts. If the insolvent is absent or cannot 
be found in this state, such schedule shall be prepared by some person to be 
appointed by the court for that purpose according to the best information 
he can obtain. ([R. C. 1905, § 7732; 1897, ch. 93; R. C. 1899, § 6020.] 

§ 8368. How copy of the adjudication served. If the debtor has failed to 
appear in person or by attorney, a copy of the adjudication shall be forthwith 
served on him in the manner provided for the service of the order to show 
cause. [R.C. 1905, § 7733; R. C. 1895, § 6021.] 


ARTICLE 4.— PROCEEDINGS TO REALIZE THE ESTATE FOR CREDITORS. 


_ § 8369. Notice of insolvency. Upon an adjudication that a debtor is an 
Insolvent either upon his own petition or upon the petition of his creditors a 
ae shall forthwith be given by the clerk of the district court substantially 
as follows: 


NOTICE OF INSOLVENCY. 


Clerk of the district court in and for the 
county of .........6.- , North Dakota. 
[R. C. 1905, § 7784; R. C. 1895, § 6022. ] | 
§ 8370. Notice of election of assignee. At the same time the clerk of the 
district court shall give notice of a meeting of the creditors to choose an 
assignee, the time for which shall be fixed by order of the court, which notice 
shall be in the following form: . 


ELECTION OF ASSIGNEE. 


Notice is hereby given that a meeting of the creditors of .......-+++- seeee ; 
Who has been adjudged an insolvent, will be held at the court house in the 
city of er eee , in the county of .........eeeeceeeeee , in mM 
state of North Dakota, at ...... o’clock .. m., on the ....sseeeeeess day 0 
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shale Gig te Sea oa Meter arakawiows , 19.., for the purpose of choosing one or more 
assignees of the estate of said insolvent. 
Clerk of the district court in and for the 
county of ............ , North Dakota. 
[R. C. 1905, § 7785; R. C. 1895, § 6023. ] ; 

§ 8371. Manner of serving foregoing notices. The notices mentioned in 
the last two sections shall be published four times, once in each week for four 
successive weeks, in a newspaper published in the county in which the 
adjudication is made, if there is one, and if not, then in a newspaper published 
at the seat of government. A copy of the notice of election of an assignee 
shall also be forthwith served personally or by mail on each creditor named 
in the schedule, if such creditor’s residence or post office address is given in 
the schedule. The expense of the clerk in giving such notices shall be paid 
by the assignee out of the estate. [R. C. 1905, § 7736; R. C. 1895, § 6024.] - 

§ 8372. Choosing assignee before time fixed. At any time after an adjudi- 
‘*.10n in insolvency the creditors named in the schedule and any other cred- 
itors, who may appear, may choose an assignee in the manner herein provided 
without waiting for the expiration of the time fixed in the notice and there- 
upon publication of the notice must be discontinued. [R. C. 1905, § 7737; 
R. C. 1895, § 6025.] | 

§ 8373. Meeting of creditors. At the meeting of the creditors the judge 
of the court shall preside, and the clerk of the court shall attend and keep 
& minute of the deliberations of the creditors and of the election of an assignee 
and enter the same upon his records; if it appears that the notice to creditors 
has not been given as required by law, the meeting shall forthwith be 
adjourned and a new notice be given as required unless all the creditors 
co as hereinbefore provided. [R. C. 1905, § 7738; R. C. 1895, 
_ § 8374. Creditor may act by attorney. Any creditor may act at all meet- 
ings and proceedings in insolvency by his attorney the same as though per- 
sonally present. [R. C. 1905, § 7739; R. C. 1895, § 6027. ] 

§ 8375. Time and method of electing assignee. The creditors shall at the 
first meeting held after due notice or appearance choose one or more assignees 
of the property of the debtor; the choice to be made by the greater part 
In value of the creditors, who have proved their debts and are present or 
represented at such meeting. If no choice is made by the creditors at the 
meeting, the court shall appoint one or more assignees. If an assignee 80 
chosen or appointed fails within five days to express in writing his acceptance 
aoe ia the court may fill the vacancy. [R. C. 1905, § 7740; R. C. 1895, 

§ 8376. Who may vote or be assignee. No person who has received any 
preference contrary to the provisions of this chapter shall vote for or be 
eligible as assignee; but no title to property, real or personal, sold, transferred 
or conveyed by an assignee shall be affected or impaired by reason of his 
Ineligibility. [R. C. 1905, § 7741; R. C. 1895, § 6029.] ‘ 

§ 8377. Undertaking of assignee. Failure to give. The assignee shall give 
a good and sufficient undertaking in such sum as the court directs to the 
state of N orth Dakota, conditioned for the faithful performance and discharge 
of his duties, which undertaking shall be approved by the clerk of the court 
and filed with the record of the case, and shall inure to the benefit of all 
ereditors proving their claims, and may be prosecuted in the name and for 
the benefit of any injured party. If the assignee fails to give the undertaking 
within ten days after notice of his appointment, the court shall remove him 
and a new assignee ghall be chosen by the creditors at a meeting called for 


that purpose upon notice to the creditors as hereinbefore provided. [R. C. 
1905, § 7742: R. C, 1895, §. 6030.] 
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§ 8878. Grounds for removing assignee. The court may after hearing upon 
not less than three days’ notice to the assignee remove him, if it appears 
upon the complaint of any person interested in the estate, that the assignee 
has fraudulently received, concealed, embezzled or conveyed any of the money, 
goods, effects or property of the debtor or has been interested in any action 
in relation to the said estate for the purpose of securing to himself a prefer- 
ence or priority over the other creditors, or has in his possession or control 
any portion of the estate with intent to appropriate the same unlawfully to 
his own use, or has been guilty of any fraudulent act in relation to the same. 
[R. C. 1905, § 7748 ; R. C. 1895, § 6031.] : 

§ 8379. Same. The court may also remove an assignee, who, having re- 
moved from the state, unreasonably refuses and neglects to obey any lawful 
order of the court or to settle his accounts or otherwise to discharge his 
duties. [R. C. 1905, § 7744; R. C. 1895, § 6032. ] 

8380. Assignee may resign. An assignee may with the consent of the 
nace Ap a trust and be discharged therefrom. [R. C. 1905, § 7745; R. C. 

§ 8381. How vacancies filled. Vacancies caused by death or otherwise in 
the office of assignee shall be filled by the creditors in the same manner as 
in the original choice of an assignee at a regular meeting or at a meeting called 
for the purpose with such notice thereof in writing to all known creditors as 
the court shall direct. [R. C. 1905, § 7746; R. C. 1895, § 6034. ] 

§ 8382. From what resignation no release. The resignation or removal 
of an assignee shall in no way release him from performing all things requisite 
on his part for the proper closing up of his trust and the transmission thereof 
to his successor, nor affect his liability or that of the sureties on his under- 
taking. [R. C. 1905, § 7747; R. C. 1895, § 6035. ] 

_§ 8383. Clerk to execute assignment. Levy dissolved. As soon as an as- 
Signee is appointed and qualified the clerk of the court shall by an instru- 
ment under his hand and the seal of the court assign and conyey to the 
assignee all the property, real and personal, of the debtor with all his deeds, 
books and papers relating thereto, except such property as is by law exempt 

om execution, and such assignment shall relate back to the commencement 
of the Proceedings in insolvency and by operation of law shall vest the title 
to all such Property, both real and personal, in the assignee, although the 
same is then held under any process as the property of the debtor and shall 
dissolve any levy made under such process within sixty days next preceding 
the commencement of the insolvency proceedings. Such assignment shall 
© approved by the court as to its form and manner of execution and shall 
be recorded in the office of the register of deeds of every county in which 
$e 36] estate conveyed thereby is situated. [R. C. 1905, § 7748; R. C. 1895, 


Title vests in assignee as of date proceedings were instituted. Elton v. O'Connor, 6 
- D. 1, 68 N. W. 84, 33 L.R.A. 524. 

; § 8384, Debtor’s exemptions. The debtor shall be allowed such exemp- 
tiohs as are provided for by law and shall be permitted to use and occupy his 
homestead, household furniture and absolute exemptions until his homestead 
and exemptions shall have been selected in the manner hereinafter prescribed. 

ances upon the life of a debtor do not pass to the assignee by the assign- 
ment, unless the debtor by an instrument in writing shall expressly consent 
thereto. No Property held by the insolvent in trust shall pass by the assign- 
ment. [R. C. 1905, § 7749; R. C. 1895, § 6037. ] 


Insolvent entitled to exem tions against creditor for property obtained by fals 
pretenses. Such claim is nae discharged by insolvency proceeding; the creditor nr 
sare in the dividend and thereafter bring action for balance due and on a age 
60 obtained may, on execution, exhaust debtor’s exemption. In re Kaeppler, 7 N. D. 
435, 75 N. W, 789, 
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Life insurance as assets of insolvent. 50 L.R.A. 33; 26 L.R.A.(N.S.) 451; 30 
L.R.A.(N.S.) 990. 


Rights of creditors of insured in endowment or tontine insurance. 4 L.R.A.(N.S.) 
456. 


Does right of action for personal injuries pass to assignee in insolvency. 44 L.R.A. 
180; 12 L.R.A.(N.S.) 1173, 7 
§ 8385. Assignee may redeem and tender performance. The assignee = ; 
have authority, under the order and direction of the court, to redeem or 
charge any mortgage or conditional contract, pledge or lien upon any property 
of the debtor, whenever payable, and to tender due performance of the a 
ditions thereof or to sell the same subject to such mortgage, lien or othe 
incumbrance. [R. C. 1905,°§ 7750; R. C. 1895, § 6038. ] lik 
§ 8386. Authority of assignee as to actions. The assignee shall have like 
remedy to recover all the property, debts and effects in his own name as 
the debtor would have had if no assignment had been made; if at the on 
of the assignment an action is pending in the name of the debtor for the 
recovery of a debt or other thing which might or ought to pass to the assignee 
by the assignment, the assignee shall, if he requires it, be permitted to ae 
cute the action in his own name in like manner and with like effect as if it 
been originally commenced by him. No action pending in the name of the 
assignee shall be abated by his death or removal; but on motion of a cn 
ing, remaining or new assignee, as the case may be, he shall be permitte 
to prosecute the action in like manner and with like effect as if it had tin 
originally commenced by him. In actions prosecuted by the assignee a 
assignment made as hereinbefore provided shall be conclusive evidence of his 
authority. [R. C. 1905, § 7751; R. C. 1895, § 6039. ] 


Assignee may foreclose assignor’s mortgage by advertisement. Thompson v. Browne, 
10 S. D. 344, 73 N. W. 194. 


: ank v. 
Assignee not bona fide purchaser of assigned property. (State) Enderlin B 
Rose, 4 N. D. 319, 58 N. W. 514, 26 L.R.A. 593. 


Assi for er i for v of 8 sold by him without notice that 
they ware held in Gat ane for parece rice Webber v. Conklin, 20 8. D. 52, 
104 N. W. 675. . 

§ 8387. Embezzlement by third person. If any person before the cee 
ment is made, having notice of the commencement of proceedings in soe 
vency, embezzles or disposes of any of the moneys, goods, chattels or effects 0 
the insolvent, he is chargeable therewith and liable to an action by the assignee 
for double the value of the property so embezzled or disposed of, to be 
recovered for the benefit of the estate. [R. C. 1905, § 7752; R. C. 1895, § 6040. ] 

§ 8388. Remedies to obtain property embezzled, etc. The same penalties, 


estates of deceased persons in sections 8712 and 8713 of the probate code. 
i C. 1905, § 7753: R. C. 1895, § 6041 


ment, transfer, conveyance or delivery reasonable cause to believe the debtor 
insolvent. [R. C, 1905, § 7754; R. C. 1895, § 6042.] 
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§ 83890. Notice of appointment of assignee. The assignee shall immediately 
ive notice of his appointment by publishing notice thereof three times, 
once in each week for three successive weeks in such newspaper as shall for 
ae lee be designated by the court. [R. C. 1905, § 7755; R. C. 1895, 


§ 8391. Inventory of estate. The assignee shall immediately make and 
return upon oath into court a true and complete inventory of all the prop- 
erty of the debtor, real and personal, whether claimed as exempt or not, 
and of all debts due to the debtor or any other person for his use, of all his 
rights of action for Property, real or personal, and all his rights of redeeming 
Property, which the assignment Vests in such assignee and which have come 
to his possession or knowledge; and the property comprised in such inventory 


y law to select the homestead and exemptions and require him within ten 
days from the date upon which such notice is served to select his homestead 
and exemptions at the value fixed in the appraisement. [R. C. 1905, § 7756; 
R. C. 1895, § 6044. ] 


Assignor’s proper not in custody of law. State ex rel. Bank of Enderlin v. Rose, 
4N. D. 319, 58 Kk W. 514, : 


Requirement of statute mandatory. Landauer vy. Conklin, 3 8. D. 462, 54 N. W. 329. 
: Failure to file inventory for twenty days. Willsie v. Horse Ranch Co., 7 S. D. 114, 63 
N. W, 546; Farmer y. Cobban, 4 D. 425, 29 N, W. 12. 
Reservation of exempt Property. Bangs v. Fadden, 5 N. D. 92, 64 N. W. 78; Red 
River Valley Bank y. reeman, 1 N. D. 196, 46 N. W. 36. 
§ 8392. Pro accounted for at appraised value. The assignee shall 
account for all the Property and effects of the debtor that vest in him by 


Ho profit by the increase and sustain no loss by the decrease or destruction 
Without his fault of any of the assigned property ; if he sells any thereof for 
more than the appraised value, he shall account for the excess and, if he sells 
for less, he shall be allowed for the loss, if it appears to the court that the sale 
Was expedient and for the interest of all concerned in the property; and in 


shall sell the property at public auction, unless the court for sufficient cause 
604F] On therefor filed, otherwise orders. [B. C.1905, € 71s) hee, 1895, 


Insolvent resides, and not related to either party nearer than the fourth 
degree, If the two fail to agree upon the third person, the clerk of the dis- 


a they will truly, honestly and impartially appraise the exemptions to be 
Selected. The Property must be appraised at the actual value of the articles 
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at the places at which they are situated as nearly as can be determined, and 
must be set down in an inventory by articles or lots, when definitely de- 
scriptive, with the value opposite. Upon the selection of the homestead and 
exemptions as above provided, a report and inventory of the same shall be 
presented to the district court by the insolvent or the assignee, and the court, 
if satisfied that the debtor or other person claiming the same as exempt 1s 
entitled thereto, shall make an order setting apart such homestead and exemp- 
tions to the debtor or other person claiming the same. [R. C. 1905, § 7758; 
1897, ch. 93; R. C. 1899, § 6046.] 

§ 8304. Assignee to convert property into money. Powers. The assignee 
in such assignment shall forthwith under the order of the court convert the 
property assigned into money and shall have power to make all necessary 
transfers and conveyances for that purpose, and he shall distribute the funds 
of the estate among the several creditors of such debtor in the manner herein- 
after provided and the court may also make all necessary orders for the pay- 
ment out of the proceeds of such assigned property of all fees and expenses 
including compensation to such assignee for his service. [R. C. 1905, § 7759; 
R. C. 1895, § 6047.] 

§ 8395. Money deposited; property kept distinct. The assignee shall as 
soon as may be after receiving any money belonging to the estate deposit the 
Same in some bank in his name as assignee, or otherwise keep it distinct and 
apart from all other money in his possession, and shall as far as practicable 
keep all property and effects belonging to the debtor separate and apart 
from all other goods in his possession, or designated by appropriate marks 
so that they may be easily and clearly distinguished and may not be exposed 
or liable to be taken as his property or for the payment of his debts. [R. C. 
1905, § 7760; R. C. 1895, § 6048. ] 

§ 8396. Investments when distribution delayed. When it appears that the 
distribution of the estate may be delayed by litigation or other cause, the court 
may direct the temporary investment of the money belonging to such estate 
in securities to be approved by the court or may authorize the same to be 
deposited in any bank in this state upon such interest as the bank may con- 

tract with the assignee to pay thereon. [R. C. 1905, § 7761; R. C. 1895, § 6049.] 
- _§ 8397. Disbursements of assignee. Compensation. The assignee shall be 
‘allowed and may retain out of the money in his hands all the necessary dis- 
bursements made by him in the discharge of his duty and in the absence 
of any order of the court to the contrary is entitled to receive the same com- 
missions as are allowed by law to executors. but he cannot receive more and 
may by order of the court be restricted to a less amount. [R. C. 1905, § 7762; 
R. C. 1895, § 6050.] : 

§ 8398. Assignee may arbitrate. The assignee may under the direction of 
the court submit any controversy arising in the settlement of demands 
against the estate or of the debts due to it to the determinatjon of arbitrators 
to be chosen by him and the other party to the controversy; and may under 
such directions compound and settle any such controversy by agreement with 
the other party as he thinks proper and most for the interest of the creditors. — 
[R. C. 1905, § 7763: R. C. 1895, § 6051.] 

§ 8399. Sale of perishable property if title in dispute. When it appears to 
the satisfaction of the court that the title to any portion of an estate which 
has come into the possession of the assignee is in dispute, and that the property 
is of a perishable nature or liable to deteriorate in value it may on the petl- 
tion of the assignee and after such notice to the claimant, his agent or attor- 
ney, as the court deems reasonable, order it to be sold by the assignee oF 
under his direction, who shall hold the funds received in place of the property 
disposed of; and the proceeds of the sale shall be considered the measure 0 
the value of the property in any action or controversy between the parties. 
But this provision shall not prevent the recovery of the property from the 
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possession of the assignee by any proper action commenced at any time before 
the sale. [R. C. 1905, § 7764; R. C. 1895, § 6052.] 


ARTICLE 5.— CLAIMS AGAINST THE Estates. 


and all debts then existing, but not payable until a future day, a rebate of 
interest being made when no interest is payable by the terms of the contract, 


Priority of claim of United States. 29 L.R.A, 227; 1 L.R.A.(N.S.) 255. 

Priority of claim of state. 29 L-R.A. 243; 1 L.R.A.(NS.) 2585. 

Liability of insolvent estate for funeral expenses. 33 L.R.A. 669. 

Effect of failure to present claim against estate of insolvent principal to release 


tingent liabilities contracted by the insolvent and not herein otherwise pro- 
vided for, the creditor may make claim therefor and have his claim allowed, 
with the right to share in the dividend, if the contingency happens before 
the order for final dividend; or he may at any time apply to the court to 
ave the present value of the debt or other liability ascertained or liquidated 
which shall then be done in such manner as the court shall order and he shall 
be allowed e Prove for the amount so ascertained. [R. C. 1905, § 7766; R. C. 


- Claim proved after liability absolute. When the insolvent is bound 
as a drawer, indorser, surety, bail or guarantor upon any bill, bond, note or 
any other contract, or for any debt of another person, but his liability does 
not become absolute until after the adjudication of insolvency, the creditor 
may Prove the same after such liability becomes fixed and before the final 
dividend is declared. [R. C. 1905, § 7767; R. C. 1895, § 6055.] 

§ 8403. Proof of claim of surety, ete. Any person liable as bail, surety, 
guarantor or otherwise for the insolvent, who shall have paid the debt, or 
ak part thereof in discharge of the whole, shall be entitled to prove ‘such 

ebt to the extent of his payment in respect thereof or to stand in the place 
x the creditor if the creditor has proved the same, although such payment 
Hea have been made after the proceedings in insolvency were commenced. 
re any person so liable for the insolvent and who has not paid the whole 
of such debt, but is still liable for the same or any part thereof, may, if the 
oe fails or omits to prove such debt, prove the same either in the name 
: aa 895 ¢ een iim as the court shall direct. [R. C. 1905, § 7768; 
d : 8404, for rent. When the insolvent is liable to pay rent or other 

edt falling due at fixed and Stated periods, the creditor may prove for a 
Proportionate part thereof up to the time of the insolvency as if the same 
joo due from day to day and not at such fixed and stated periods. ([R. C. 

5, § 7769; R. 0.1895, § 6057.1 
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i , ified 
8405. No other claims allowed. No debts other than those speci 
ne five preceding sections shall be proved or allowed against the estate. 
[R. C. 1905, § 7770; R. C. 1895, § 6058. ] 


§ 8406. Mutual debts. If it appears that there has been mutual credit 


estate. [R. C. 1905, § 1771; BR. C. 1895, § 6059. ] 

§ 8407, ims secured by lien, etc. When a creditor has a mortgage or 
pledge of real or personal property of the debtor or a hen thereon for erecta 
the payment of a debt claimed by him, the property so held as security s e : 
he requires it, be sold and the proceeds applied towards the payment o ‘ 7 
debt, and he shall be admitted as a creditor for the residue. The sale sha 


respectively shall execute all deeds and papers necessary or proper for 
effecting the conveyance. If the creditor does not require such sale and join 
in effecting the Conveyance he may release and deliver up to the mene 
the property held as security and be admitted as a creditor for the whole : 
his debt. If the property is not so sold, or released and delivered up, ie 
creditor shall not be allowed to prove any part of his debt. [R. C. 1905, 
§ 7772; R. ©. 1895, § 6060.) a 
§ 8408. When preference bars claim. No person who shall have accepte 
any preference, having any reasonable cause to believe that the same was 


surrendered to the assignee all Property, money, benefit or advantages received 
by him under such preference. [R. C. 1905, § 7773; R. C. 1895, § 6061.] 


Effect, under bankruptcy and insolvency laws, of creditors’ participation in fraudulent 
intent of debtor in making transfer by way of preference. 31 L.R.A. 647. 


Securing preference ag participation in debtor’s fraudulent intent. 31 L.R.A. 615. 
§ 8409. Oath of claimant. No debt shall be proved or allowed unless on 
creditor, or his agent or attorney having knowledge of the facts, makes oat 
in substance ag follows: 
ee ee , do swear (or affirm as the case may be) that .......... : 
by (or against) whom proceedings in insolvency have been instituted, i 
and before the date of such proceedings was, and still is justly and truly 
f 


de by an agent or attorney the court may 
require such further proof of the truth of the statements therein as it deews 
expedient. [R. C. 1905, § 1774; BR. C. 1895, § 6062. ] 
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§ 8410. Examination of witnesses as to claims. The court may on the 
application of the assignee, of any creditor or of the debtor examine upon 
oath any person who has made proof of a claim anf may summon any person 
to give evidence concerning such proof and may alter or expunge such claim 
when the evidence shows that it is founded in whole or in part in fraud, 
illegality or mistake. [R. C. 1905, § 7775; R. C. 1895, § 6063. ] 

§ 8411. Examination of debtor. The court may on application of the 
assignee or of any creditor, or without any application, ‘at all times require 
the insolvent upon reasonable notice to attend and submit to an examination 
on oath upon all matters relating to the disposal or condition of his property, 
to his trade and dealings with others, his accounts concerning the same, 
any debts due to or claimed from him and any other matters concerning his 
property and estate and the due settlement thereof according to law. Such 
examination shall be in writing and shall be signed by the insolvent and filed 
with the other proceedings. [R. C. 1905, § 7776; R. C. 1895, § 6064.] 

§ 8412. Allowance by assignee, notice of. The assignee shall allow all 
debts duly proved and shall, when a claim is presented to him and the same 
is allowed or rejected, give notice personally or by mail to the creditor, or his 
agent or attorney, presenting the same, as to his action thereon. [R. C. 1905, 
§ 7777; R. C. 1895, § 6065.] 

§ 8413. Appeal from rejection. A creditor whose claim is wholly or in 
part rejected may within thirty days after notice of such rejection appeal 
from the decision of the assignee to the district court. Such appeal shall be 
placed upon the calendar for trial at the term of the district court which 
shall be first held within the county after the taking of such appeal. [R. C. 
1905, § 7778 ; R. C. 1895, § 6066. ] 

§ 8414. How taken and heard. Upon taking the appeal a creditor shall 
file in the office of the clerk of the district court a statement in writing of his 
claim, setting forth the same substantially as in a complaint in a civil action, 
and the assignee shall plead thereto in like manner and the practice in such 
, cause shall be the same as in a civil action commenced and prosecuted in 
the usual manner, except that no execution shall be awarded against the 
assignee for the amount of a debt found due to the creditor. The party pre- 
vailing in the action shall be entitled to costs against the adverse party to be 
taxed as in other actions. If recovered against the assignee they shall be 
allowed out of the estate. [R. C. 1905, § 7779; R. C. 1895, § 6067.] 


ARTICLE 6.— DIVIDENDS. 


§ 8415. First dividend. At the expiration of three months from the ap- 
pomtment of the assignee in any case, or as much earlier as the court may 
direct, the assignee shall exhibit to the court and to the creditors and file 
just and true accounts of all his receipts and payments verified by his oath, 
and a statement of the property outstanding specifying the cause of its 
outstanding; also what debts or claims are yet undetermined and stating 
What sum remains in his possession ; and thereupon a dividend shall be made, 
unless for cause the court shall otherwise order. Thereafter further accounts, 
statements and dividends shall be made in like manner as often as occasion 
Tequires. [R. C. 1905, § 7780; R. C. 1895, § 6068. ] 

§ 8416. When preferred claims paid. At any time after the assignment 
on the request of the assignee or a creditor and upon such notice to the 
ao and assignee as the court shall think proper the court may in its 
: Scretion order the payment in whole or in part of claims entitled to priority 

r preference. [R. C. 1905, § 7781; R. C. 1895, § 6069.] 

Peden Order of priority among claims. The following claims shall be 

; ed to priority and the first to be paid in full in their order: 

. All debts due the United States and all debts due to and taxes assessed 

Y this state or any county, city or town therein. Except, however, all debts 
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due to the state, county, city or town required by law to be secured by a good 
and sufficient bond. 

2. All debts owing for the wages of servants, laborers, mechanics and clerks 
for labor performed within one year next preceding the commencement of 
proceedings in insolvency. 

3. All debts due physicians for medical attendance on the debtor or his 
‘family rendered within six months prior to the commencement of proceedings 
in insolvency to an amount not exceeding fifty dollars. 

4. All debts due persons who, by the law of the United States or of this 
state, are or may be entitled to priority or preference in like manner as if this 
chapter had not been enacted. 

o. Legal fees, costs and expenses of suit and for the custody of property 
attached and the cost of such attachment, when the attachment has been 
dissolved by bond given by the defendant, if the claim upon which the action 
was commenced is proved against the estate of the debtor. (1911, ch. 156; 
R. C. 1905, § 7782: R. ©. 1895, § 6070.] ; 

§ 8418. Reservation for distant creditors. If at the time of ordering the 
dividend it appears probable that there are just claims against the estate 
which by reason of the distant residence of a creditor or from other sufficient 
reason have not been proved, the court in ordering the dividend shall leave 
in the hands of the assignee a sum sufficient to pay every such absent creditor 
@ proportion equal to what shall be then paid to the other creditors, which 
sum shall remain thus unappropriated in the hands of the assignee until the 
final dividend is declared or until the court orders its distribution. [R. C. 
1905, § 7783; R. C. 1895, § 6071.] 

§ 8419. Second dividend. The assignee shall at such time as the court 
directs within eighteen months after the appointment of the assignee make 
a second dividend of the estate, if the same was not wholly distributed upon 
the first dividend, and any balance in the hands of the assignee shall by order 
of the court be divided among the creditors who have proved their debts in 
proportion thereto. [R. C. 1905, § 7784; R. C. 1895, § 6072.] 

§ 8420. Sale of debts not easily collectible. If at any time before the final 
dividend there remains in the hands of the assignee any outstanding debts 
or other property due or belonging to the estate, which cannot in the opinion 
of the judge be collected and received by the assignee without unreasonable 
or inconvenient delay, the assignee may under the direction of the judge sell 
and assign such debts or other property in such manner as the court shall 
order. [R. C. 1905, § 7785; R. C. 1895, § 6073.] 

§ 8421. When second dividend final. The second dividend shall be final, 
unless an action relating to the estate is then pending, or part of the estate 1s 
outstanding, or unless some other property of the debtor afterwards comes to 
the hands of the assignee; in which eases another dividend shall be made 
by order of the court. [R. C. 1905, § 7786; R. C. 1895, § 6074.] 

§ 8422. Prior dividends not disturbed. No creditor whose debt is proved 
at the time of the second or any subsequent dividend shall disturb a prior 
dividend, but he shall be paid so far only as the funds remaining unappro- 
priated in the hands of the assignee are sufficient therefor. [R. C. 1905, 
§ 7787 ; R. C. 1895, § 6075.) 

§ 8423. Final dividend. Application by assignee for discharge. Prepara- 
tory to the final account and dividend the assignee shall submit his account to 
-the court and file the same and shall at the time of filing accompany the same 
with an affidavit that notice by mail has been given to all creditors who have 
proved their claims, that he will apply for the settlement of his account and 
for a discharge from all hability as assignee at a time specified in such notice, 
which time shall be not legs than ten nor more than twenty days from 
such filing. At the hearing the court shall audit the account and any person 
interested may appear and file exceptions in writing and contest the same. 
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The court thereupon shall settle the account, order a dividend of any portion 
of the estate remaining undistributed and shall discharge the assignee, subject 
to compliance with the order of the court, from all liability as assignee to any 
creditor of the insolvent. [R. C. 1905, § 7788 ; R. C. 1895, § 6076.) 


recover and receive all the estate and property so assigned, especially any part 
thereof which is without this state. [R. C. 1905, § 7789; R. C. 1895, § 6077.] 
§ 8425. Refusal to execute instrument contempt. If the debtor refuses or 


pursuant to an order of the court, or disobeys any lawful order or judgment, 
he may be proceeded against as for a contempt of court. [R. C. 1905, § 7790; 
R. C. 1895, § 6078. ] 

_§ 8426. When insolvent may apply for discharge. At any time after the ex- 
Piration of six months from the adjudication of insolvency, or if no debts have 
been proved against the insolvent, or if no assets have come to the hands 
of the assignee, at any time after the expiration of sixty days, the insolvent 
may apply to the court for a discharge from his debts. [R. C. 1905, § 7791; 
R. C. 1895, § 6079.] 

§ 8427. Notice of application to creditors. Upon application for the dis- 
charge being made, the court shall order notice to be given by the assignee 


A, If such debtor has willfully sworn falsely in his affidavit annexed to 
his Petition or schedule, or upon any examination in the course of the pro- 
ceedings in insolvency in relation to any material fact. 

2. If after the Presentation of the petition in insolvency, he shall sell 
pr ia any way transfer or assign any of his property or collect any debt due 

.m and shall not give a just and true account thereof on the hearing of 

'§ application, and shall not also pay over to the assignee all money go col- 


rhs If he shall fraudulently conceal the names of any of his creditors or 
€ amount of any sum due to any of them. 

9. If © Shall pay or consent to the payment of any portion of the debt of 
in y of his creditors, or shall grant or consent to the granting of any gift or 
fara to any such creditor upon any express or implied contract or trust 
t aie’, creditor so paid or rewarded should abstain or desist from opposing 

e discharge of such insolvent. 
of thi he shall be guilty of any frand whatever contrary to the true intent 

schapter. [R. C. 1905, § 1793 ; 1877, ch. 93; R. C. 1895, § 6081] 
LRA iNs\ pier judgment refusing discharge of insolvent. 13 L .(N.S.) 629; 30 
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§ 8429. Method of opposing. Any creditor opposing the discharge of an 
insolvent may file a specification in writing of the grounds of his opposition 
and the court may in its discretion order any question of fact so presented to 
be tried at the next term of the district court thereafter. [R. C. 1905, § 7794; 
R. C. 1895, § 6082.] 

§ 8430. Oath of insolvent. Before any discharge is granted the insolvent 
must take and subscribe an oath to the effect that he has not done, suffered 
or been privy to any act, matter or thing specified as a ground for witbhold- 
ing such discharge or ag rendering it voidable if granted. [R. C. 1905, § 7795; 
R. C. 1895, § 6083.] 

§ 8431. When granted. Certificate of. The court shall, if it satisfactorily 
appears that the creditor has made a full disclosure and delivery of all his 
estate as herein required and that he has in all things conformed himself 
to the directions and requirements of this chapter, grant him a certificate 
which shall state all fiduciary debts specially exempt from discharge and 
be in substance as follows: 

State of North Dakota, 
County of ............ } ae 

In District Court, ; 
Judicial District. 


To all to whom these presents shall come, I, .............-..000: = judge 
of the district court of the .......... judicial district for the said county 
OR ie ie Solos eat , Send greeting: 

Whereas, it has been made to appear to me that .........c cece ee eee eres 

OU eet Asis aw wiaasinsae casi in the said county of .............. , whose estate 


has been assigned for the benefit of his creditors according to law, has made 
a full disclosure and delivery of all his estate and that he has in all things 
conformed himself to the requirements of law in that behalf made and pro- 
vided, I do accordingly certify that said .................... is absolutely 
and wholly discharged from all his debts which have been or shall be proved 
against his estate assigned as aforesaid, and from all his debts which are 
provable against his estate and which are found on any contract made by him 
within this state or to be performed within the same and made subsequent to 
(date of taking effect of this article), and from all debts which are provable as . 
aforesaid and which are founded on any contract made by him since that 
date and due to any persons who were resident within this state on the 
uc orenaerars tam s GAY OR rclaiis tinea pct. last, being the day of the first publica- 
tion of the notice requiring creditors to show cause, and from all demands 
against him for or on account of any personal property wrongfully obtained, 
taken or withheld by him; and I do further certify that said........ eee eee 
1g forever exempted and discharged from arrest or imprisonment in any 
action or upon any proceeding in favor of any such person, arising within the 
tame aforesaid, for or on account of any debt or demand whatever which 
might have been proved against his estate assigned as aforesaid. 

Given under my hand and the seal of said court this .............e++: 
GOV OE ies 68 ca wk od nce: in the year ......... [R. C. 1905, § 7796; R. C. 


property wrongfully obtained, taken or withheld by him. Such discharge may 
be pleaded by a simple averment that on the day of its date it was granted 
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1905, § 7797; R. C. 1895, § 6085.) 
Proof of claim and receipt of dividends do not waive right to insist that discharge 
impairs obligation of contract unless full payment is made. See note at end of 
i v. W. 84, 


Equitable relief based upon insolvency. 47 Am. St. Rep. 578. 
§ 8433. From what not discharged. No debt created by the debtor’s de- 
faleation as a public officer, executor, administrator, guardian, receiver, trustee 
or assignee of an insolvent estate, or by the fraud or embezzlement of the 


or claim. A claim for necessaries furnished to the debtor or his family shall 
not be so discharged unless the claim is proved against his estate. [R. C. 1905, 
§ 7798: R. C. 1895, § 6086. ] 


Discharge not operative as against debt contracted under false pretense. Re Kaeppler, 
7 N. D, 435, 75 a W. 789. 

Demands affected by discharge in insolvency. 23 Am. Dec. 347, 

Discharge in insolvency as defense in action for debts assumed on dissolution of 
partnership. 9 L.R.A.(N.S.) 112, 

New promise after discharge of debtor. 53 L.R.A. 363. 

ect upon nonresidents of discharge granted in insolvency. 15 Am. St. Rep. 212; 

62 Am. St. Rep. 233, 


Does not release persons liable with debtor. A discharge shall not 
release or discharge a person liable for or with the debtor for the same debt 
a3 a partner, joint contractor, indorser, surety or otherwise. [R. C. 1905, 


Discharge of corporation as affecting stockholder’s liability for its debts. 38 
LR.A.(NS.) 648, 


- Discharge of debtor once insolvent. A discharge shall not be 
granted to a debtor a second time insolvent whose assets do not pay fifty 
per cent of the claims proved against the estate, unless the assent in writing 


- What preferences void. Recovery. If a person, being insolvent 
or 10 contemplation of insolvency, within sixty days before the filing of the 
Petition by him, with the view of giving a preference to any creditor or 
Person who has a claim against him or is under liability for him, procures 
any part of his Property to be attached or seized upon execution or makes 
any payment, pledge, assignment, transfer or conveyance of any part of 

Property, either directly or indirectly, absolutely or conditionally, with 
the intent and for the purpose of defrauding creditors, the person receiving 
thea Payment, Pledge, assignment, transfer or conveyance, or to be benefited 
thereby, having reasonable cause to believe that such person is insolvent or 
‘0 contemplation of insolvency, or that such payment, pledge, assignment, 
Tansfer or conveyance is made in fraud of the rights of creditors, the same 
rae be Void; and the assignee may recover the property or the value of it 
Tom the person so receiving it or so benefited, but any transfer of property 

_ Made, money paid, or security given in good faith for the purpose of paying 
or securing a bona fide indebtedness shall be valid whether such transfer 
ih made, money paid, or security given before or after the taking effect 
Of this article. [R. C. 1905, § 7801 ; 1897, ch. 93; R. C. 1899, § 6089. ] 
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| i i . Any payment by 
8437. When payment or security void. J udgments 
nH insolvent of 5 ee caine debt or any pledge-assignment, transfer or 


n six months before the filing of the petition 
by fhe een Pending for more tha until within thirty days before the rsd 
of such petition shall be a lien upon the whole property of the insolvent. 
[R. C. 1905, § 7802; 1897, ch. 93; R. C. 1899, § 6090. ] fiehs-ateeses 

§ 8438. Judgment, when final. New trial. The judgment of t a =p 
court granting or refusing the application of the insolvent for a Te ; a 
from his debts, as mentioned in section 8431, shall be final and sha : a ii 
subject to an attack on any proposition by or against the insolven naer 
& new trial is granted or an appeal to the supreme court from dee ripe 
procured within thirty days, or such further time as the court : a ce He 
not exceeding sixty days, after the entry of such Judgment in the o es 
the clerk of the district court of the county wherein such insolvent a a 
at the commencement of the insolvency proceedings. [R. C. 1905, § 


icati i dinary 
the application for a discharge; which appeal shall be taken as or 
appenls in civil actions. [R. C. 1905, § 7804; 1897, ch. 93; R. C. 1899, § 6092.) 


Same proceedings shall be 
as hereinafter provided, and in guch procee 


who shall take possession of all property of the firm and also of the separate 
Property of each of the general partners. If the petition is made by one 
or more, but not by all of the partners, ten days’ notice of the time and place 
of the hearing of the petition shall be given to the other partners, if within 
the United States. All the creditors of the firm and the separate creditors 


of each partner may prove their respective debts. [R. C. 1905, § 7805; R. C. 
1895, § 6093.] 


§ 8441. By whom assignee chosen. How partnership and individual prop- 
erty applied. Th 


perty shall be appropriated to pay bar 
e net proceeds of the separate estate 0 


Separate debts, such balance Shall be added t 


the payment of the partnership creditors ; 
partnership estate after payment of the partnership debts, such pel 
ance shall be appropriated to and divided among the separate estates o 
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the several partners according to their respective right and interest therein, 
and the sum so appropriated to the Separate estate of each partner shall be 
say to the payment of his separate debts. [R. C. 1905, § 7806 ; R. C. 1895, 


§ 8442. Rule governing discharge. The certificate of discharge shal] be 
granted or refused to each partner as the same would or ought to be if the 
proceedings had been against him alone. If such partners reside in different 
judicial districts, the court in which the petition is first filed shall retain 
exclusive jurisdiction over the case. [R. C. 1905, § 7807; R. C. 1895, § 6095. ] 


CHAPTER 42. 
SPECIAL PROCEEDINGS OF A CIVIL NATURE. 


ARTICLE 1. PRELIMINARY PROVISIONS, §§ 8443, 8444, 
2. WRIT oF CERTIORARI, §§ 8445-8456. 
3. WRIT oF MaNnDamus, §§ 8457-8469. 
4. Writ oF PROHIBITION, §§ 8470-8473. 
5. MISCELLANEOUS PROVISIONS, §§ 8474-8476. 


ARTICLE 1.— PRELIMINARY PROVISIONS. 
§ 8443 - Parties to. When a special proceeding is prosecuted by one having 
& special interest in the proceeding, it shall not be necessary for the state to 
€ jomed as plaintiff therein, but the person prosecuting the same shall. be 
known as the plaintiff and the adverse party as the defendant. [R. C. 1905, 
§ 7808 ; C. Civ. P. 1877, § 683; R. C. 1895, § 6096.] 5 
A peal Proceeding to enforce a right where the state as such is concerned shou 
be had in the name of the “State ex rel—_—— .” State ex rel. Hail Association 
v. Carey, 2 N. D, 36, 49 N. W. 164. 
The eis decisions have been made in South Dakota: : 
Beneficially interested party should be named ag plaintiff, and proceeding should 
be in the name of state. State ex rel. Smith v. Lawrence, 2 S. D. 185. 49 N. W. 7; 
Howard vy. City of Huron, 5 S. D. 539, 59 N. W. 833, 26 L.R.A. 493; Territory v. Cole, 
3 D. 301, 19 N. W. 418, ; 
One having certificate of appointment to office may bring mandamus in his own 
Nw to compel recognition of his rights. Chandler v. Starling, 19 N. D. 144, 121 
- W. 198. 


“Adverse party ” e rson whose personal or property rights may be 
Peete ufecte by pele . State. ex rel. Chok v. Tripp’ County, 29 S. D. 358, 
N. W. 354, 

§ 8444. Judgment in, defined. Motion and order. A judgment in a special 
Proceeding is the final determination of the rights of the parties therein. The 
de itions of a motion and an order in a civil action are applicable to similar 
acts in a special Proceeding. [R. C. 1905, § 7809; C. Civ. P. 1877, § 684; R. C. 
1895, § 6097. ] 


ARTICLE 2.— WRIT oF CERTIORARI. 


§ 8445, When and by whom granted. A writ of certiorari may be granted 
by the supreme and district courts, when inferior courts, officers, boards he 
tribunals have exceeded their jurisdiction and there is no appeal, nor, in te 
Judgment of the court, any other plain, speedy and adequate remedy. [R. C. 
1905, § 7810 ; C. Civ. P, 1877, § 685: R. C. 1895, § 6098.] 0 

Will not lie where law affords plain, speedy and adequate remedy. Perrott v. oe 
76. D. 454, 64 N. W. 526; American Say. & Loan Asso. v. Campbell, 8 S. D.:170, 4 
N, W. 815; Sioux Falls Nat. Bank v. McKee, 3 S. D. 1, 50 N. W. 1057; State angen 
Bank) vy. Rose, 4 N. D, 319, 58 N. W. 514, 26 L.R.A. 593; Lewis v. Gallup, 5 N. D. 384, 
67 N. W. 137; Champion v. Board of Commissioners, 5 D. 416, 41 N. W. 739. z 

ce of writ confined to questions touching jurisdiction of inferior courts, officers, 
boards and tribunals. State v. Board of Assessment, 3 S. D. 338, 53 N. W. 192. 


Upreme court may issue. State vy. Board of Commissioners, 1 8. D. 292, 46 N. W. 
1127, 10 L.R.A. 588, 
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Application for, must be by party interested. Sanderson v. Winchester, 10 N. D. 85, 
85 N. W. 988. a spas. 
Certiorari lies by state’s attorney against district judge who has exceede 4 ND 
diction in ordering attorney’s salary depleted. State ex rel. Clyde v. Lauder, - v. 
136, 90 N. W. 564. eae Re a one 
Certiorari will not lie to review court order in condemnation Ae ain 
judgment. St. Paul, M. & M. R. Co. y. Blakemore, 17 N. D. 67, 114 N. W. 730. — nal 
As to writ of certiorari to review discretion of trial court in transferring crimi 
trial to another county. Zinn v. District Ct., 17 N. D. 135, 114 N. W. 472. ee 
Function of certiorari is to correct proceedings where inferior boards fae ie ny 
oe without their jurisdiction. State ex rel. Bowen v. Sioux Falls, 25 8. D. 3, 
- W. 963, 


Not a proper remedy to correct an error of law. Remedy is by appeal. Lewis v. 

Gallup, 5 N. D. 384, 67 N. W. 137. ; Rule in 
Not a remedy to annul a tax or avoid its payment in supreme court. mivate 

Supreme court is to issue Writ only as a prerogative writ — not to enforce a Pp 


Stakke, 22 S. p. 228, 117 N. W. 1209. 


Certiorari may be used to review result of election _conducted by count Searges 
sioners on question of licensing gale of intoxicating liquors. State ex rel. . 
ipp County, 29 S. D. 358, 137 N. W. 354. te: in local 
Certiorari will not be granted to compel certification of return of ballo 8 a Cor- 
option election to determine whether they were properly counted. State ex rel. 
mick y. Ramsey, 27 §, D. 302, 130 N. W. 768. ee a 45 
Issuance of certiorari to review proceedings for removal of county goa ries | 
governed by this section. Albrecht v. Zimmerly, 23 N. D. 337, 136 N. W. 240. mescas 
Certiorari is proper remedy to review proceedings of court-martial for purp ND 
determining whether it exceeded its jurisdiction. State ex rel. Poole v. Peake, 22 N. D. 
457, 40 L.R.A.(N.S.) 354, 135 N. We. 197, eer i 
Writ of certiorari is not confined to review of judicial or quasi judicial Bo ahaee 
but extends to every case where inferior tribunals exceed their jurisdiction, an 15 
is no other remedy. State ex rel. Johnson v. Clark, 21 N. D. 517, 131 N. W. oe one 
Certiorari will not lie to review alleged errors not going to jurisdiction of infe 
court. State ex rel. Noggle v. Crawford, 24 N. D. 8, 138 N. W. 2. tise 
Certiorari does not lie where there is an appeal, nor, in judgment of court, renee W 
plain, speedy and adequate remedy. Schafer vy. District Ct.,.21 N. D. 476, 131 N. W. 
240. 


Jurisdiction of hig 
courts. 51 L.R.A. 33. 


xceptions to the rule that certiorari will not lie where there is an appeal. 50 
U.R.A. 787, 
Jertiorari 


~__duestions reviewable upon certiorari. 40 Am. St. Rep. 29; 12 Am. Dec. 531. 
to review excessive sentence, 45 L.R.A. 158. 


——review of judgment for contempt. 22 Am. St. Rep. 421. 
—— legislative acts which cannot be reviewed by certiorari. 18 Am. Dec. 236. 


e ° ° ® , i r 
hest court in exercise of superintending control over inferio 








ilar provision in Cal. Code Civ. Proc., § 1068, see People ex rel. Cochran 

’. Board of i > Muir v. Superior Court, 58 Cal. 361: Bixler = 
Board of Su ervisors, 59 Cal. 698; Sayers vy, Superior Court, 84 Cal. 642, 24 Pac. 29 f 
Buckley vy. Sunetice Court, 96 Cal. 119, 31 Pac. 8; Farmers’ & M. Bank v. Board : 
ization, ard of Supervisors, 101 Cal. 15, 

; Stoddard v. Superior Court, 108 Cal. 303, 41 Pac. 


278; Noble v. Superior Court, 109 Cal. 523, 42 Pac. 155; Quinchard v. Board of 
rustees, 113 Cal 


- 664, 45 Pac. 856; Brown v. Board of Supervisors, 124 Cal. 274, 57 

Pac, 82; In Matter of Carter, 141 Cal. 316, 74 Pac. 997; Whitney vy. Board of Dele- 

: ; Robinson y. Board of Supervisors, 16 Cal. 208; Miliken v. eee 

21 Cal. 166; Miller y. Board of Supervisors, 25 Cal, 93; Bennett v. Wallace, 43 Cal. 
- vz. qualization, 43 Cal. 365. 


pplication must be made on affidavit 
by the party beneficially interested, and : 


it is person “ beneficially interested.” State ex rel. 
Bank v. Rose, 4 N, D. 319, 58 N. W. 514. 
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Application for a writ to review an order of a district judge directing the destruc- 
tion of certain gambling devices, etc., which shows that the applicant hag transferred 
his entire interest and has no interest at time of application is not made by “the 
party beneficially interested ” within the meaning of this section. Sanderson v. Win- 
chester, 10 N. D. 85, 85 N. W. 988. 

Persons entitled to prosecute writ of certiorari. 103 Am. St. Rep. 110. 

0 is entitled to invoke certiorari to review a decree or order affecting sale of 


Supervisors, 53 Cal. 389; Ashe v. Board of Supervisors, 71 Cal. 236, 16 Pac. 783 ; 
Stumpf v. Board of Supervisors, 131 Cal. 364, 82 Am. St. Rep. 350, 63 Pac. 663; Elliott 
v. Superior Court, 144 Cal. 501, 103 Am. St. Rep. 102, 77 Pac. 1109. ; ; 

§ 8447. To whom directed, The writ may be directed to the inferior court, 


tribunal, board or officer, or to any other person having the custody of the 
records or proceedings to be certified. [R. C. 1905, § 7812; C. Civ. P. 1877, 
] 


Cannot be directed to ex-official after he has parted with record sought to be reyiewed. 
N. D. 184, 49 N. W. 733, 33 Am. St. Rep. 768, 


As to similar rovision in Cal. Code Civ. Proc,, § 1070, see Onesti y. Freelon, 61 
Cal. 625; Quan Chick y. Coffey, 75 Cal. 371, 17 Pac. 427; Quinchard v. Board of 
Trustees, 113 Cal. 664, 45 Pac. 856; I. X. L. Lime Co. v. Superior Court, 143 Cal 
170, 76 Pac. 973. 


As to similar Provision in Cal. Code Civ. Proc., § 1071, see Lamb v. Schottler, 54 
Cal. 319; I. X. L. Lime Co. v. Superior Court, 143 Cal. 170, 76 Pac. 973. 


to make a return to the writ as required thereby, or to make a further return 
‘ required by an order for that Purpose. [R. C. 1905, § 7814; RB. C. 1895, 


§ 8450, Stay of Proceedings. If a stay of proceedings is not intended, the 
words requiri . 
be inserted 
the power of the inferior court or officer is not suspended or the proceedings 
ae ; [R. C. 1905, § 7815 ; C. Civ. P. 1877, § 689; R. G. 1899, § 6103.] 


Permit either party to produce affidavits or other written proofs relative to 
any alleged error of fact or any other question of fact, which is essential to 

€ Jurisdiction of the body or officer to make the determination to be 
reviewed, when the facts in relation thereto are not sufficiently stated in the 
Teturn and the court is satisfied that they cannot be made to appear by means 


of an order for @ further return. [R. C. 1905, § 7816; C. Civ. P. 1877, § 689; 
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§ 8452. How served. The writ must be served in the Same manner as a 
summons in a civil action except when otherwise expressly directed by the 
court. [R. C. 1905, § 7817; C. Civ. P. 1877, § 690; R. C. 1899, § 6105.] 

§ 8453. Extent of review. The review upon this writ cannot be extended 
further than to determine whether the inferior court, tribunal, board or 
officer has regularly pursued the authority of such court, tribunal, board or 
officer. [R. C. 1905, § 7818; C. Civ. P. 1877, § 691; R. C. 1899, § 6106.] 

As to similar provision in Cal. Code Civ. Proc., § 1074, see Lamb v. Schottler, b4 
Cal. 319; Farmers’ & M. Bank vy. Board of Equalization, 97 Cal. 318, 32 Pac. 312; 
Quinchard v. Board of Trustees, 113 Cal. 664, 45 Pac. 856. — : 

§ 8454. Return of writ and hearing. If the return to the writ is defective 
the court may order a further return to be made. Any record made by the 
inferior court, officer, board or tribunal may be impeached by the return to 
the writ, or in the cases mentioned in section 8451 by affidavits or other 
written proof. Upon the final hearing the court must hear the parties, or 
such of them as may attend for that purpose, and may thereupon give judg- 
ment either affirming, or annulling, or modifying the proceedings below. 
[R. C. 1905, § 7819; C. Civ. P. 1877, § 692; R. C. 1895, § 6107. ] 

As a similar provision in Cal. Code Civ. Proc., § 1075, see Townsend v. Copeland, 
56 Cal. 612. 

§ 8455. Judgment sent below. A copy of the judgment signed by the 
clerk must be transmitted to the inferior court, tribunal, board or officer 
having custody of the record or proceedings certified up. [R. C. 1905, § 7820 : 
C. Civ. P. 1877, § 693; R. C. 1899, § 6108. ] 

§ 8456. Judgment roll. A copy of the judgment signed by the clerk, en- 
tered upon or attached to the writ and return, constitutes the judgment roll. 
[R. C. 1905, § 7821: C. Civ. P. 1877, § 694; R. C. 1899, § 6109.] 


As to similar provision in Cal. Code Civ. Proc., § 1077, see Reynolds v. County Court, 
47 Cal. 604. 


ARTICLE 3.— Writ or MANDAMUS. 


§ 8457. By and to whom issued. The writ of mandamus may be alee 
by the supreme and district courts to any inferior tribunal, corporation, boar 


Real party in interest should be named as plaintiff. Heintz v. Moulton, 7 S. D. re 
64 N. W. 135; Howard v. City of Huron, 5 8. D. 539, 59 N. W. 833, 26 L.R.A. as 
Smith v. Lawrence, 2 8. D. 185, 49 N. W. 7; Territory v. Cole, 3 D. 301, 19 N. W. al 

Where concerns a large number of persons should be applied for by attorney-genera 
in name of state. State v. Carey, 2 N D. 36, 49 N. W. 164. Ss. D 

Will only issue when right of relator is clear. Bailey v. Lawrence County, 2 S. - 
533, 51 N. W. 331; Howard v. City of Huron, 6 S. D. 180, 60 N. W. 803; State v. 
Getchell, 3 N. D, 243, 55 N. W. 585, te Vv 

Original jurisdiction of Supreme court to issue to lower courts and officers. Sta f 
Nelson County, 1 N. D. 88, 45 N. w. 33, 26 Am. St. Rep. 609, 8 L.R.A. 283; City 
Huron y. Campbell, 3 S. D. 309, 53 N. W. 182; Everitt v. Board of pommusel ener: 
8. D. 365, 47 N. W. 296; State v. Judge, 3 N. D. 43, 53 N. W. 433; Vine v. Jones, 

‘ : 82 


County official ma compel commissioners to provide office. Cleary v. Eddy County, 
2 .N. D. 397, 51 N. W. 586; State v. Porter, 15 S. D. 387, 89 N. W. 1012. ; 
Not issue to compel officer to act in Violation of restraining order. Wilmarth V. 
Ritschlag, 9 S. D, 172, 68 N. W. 319. : 
Final determination is a judgment. Hardy v. Purington, 6 S. D. 382, 61 N. W. 158; 
State v. Young, 6 S. D. 406, 61 N. W. 165. 1 
xo issue to interfere with discretion of officer. Sawyer v. Mahew, 10 S. D. 18, 7 
: - 141, 
Mandamus lies to compel supervisors to enter their findings on their records. State 
ex rel. Andrews y. Boyden, 18 S. p. 388, 100 N. W. 763. -_ 
Order of judge granting peremptory writ not appealahle until decision of case. 
Holden v. Haserodt, 3 S. D. 4, 51 N. W. 340; Territory v. Shearer, 2 D. 332, 8 N. W. 
135; Evans vy. Bradley, 4 S. D. 83, 55 N. W. 721. 
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Prevailing rule of law is title to office will not be tried by mandamus. State 
ex rel. Butler v. Callahan, 4 N. D. 481, 61 N. W. 1025. 

Supreme court may by mandamus direct district courts to settle statement of case. 
Kaeppler v. Pollock, 8 N. D. 59, 76 N. W. 987. 


upreme 
issue writ of mandamus for such purpose where there is no adequate remedy at law. 
State ex rel. Red River Brick Corp. v. District Ct., 24 N. D. 28, 138 N. W. 988. 

Supreme court may, by mandamus, direct county auditor which of two sets of 
nominees to put on ballot. State ex rel. Howells vy. Metcalf, 18 S. D. 393, 67 L.R.A. 
331, 100 N. W. 923. 

Mandamus lies to compel record of transfer of corporate stock on corporation’s 
books by officers, Amidon v. Florence Farmers’ Elevator Co., 28 S. D. 24, 132 N. Ww. 
166. 

Original jurisdiction of court of last resort in mandamus case. 58 L.R.A. 833; 38 
L.R.A.(N.S.) 1000. : 

‘Right of relator in mandamus proceedings to attack constitutionality of statute relied 
upon by respondent. 16 L.R.A.(N.S.) 266. = 

en writ of mandamus could be rendered nugatory by taking new action avoiding 
defects complained of. 31 L.R.A.(NS8.) 512. 

ndamus to compel performance of a public duty. 28 Am. Rep. 448, 
agg PeTformance of what duties may be compelled by mandamus. 125 Am. St. Rep. 

2. 

a ——to compel performance of public duty at instance of private person. 7 Am. St. 

ep. 484, 

———against public officers. 98 Am. St. Rep. 863. 

——to governor. 6 L.R.A.(N.S.) 750; 32 L.R.A.(N.S.) 355; 33 Am. Dec. 361; 31 
Am. St. Rep. 294. 

——to compel acceptance of office. 24 L.R.A. 493. 

——to compel action of medica] board. 20 L.R.A. 355. 

———to compel issuance of diploma. 3 L.R.A.(N.S.) 1115. 

——to compel delivery of copy or to require promulgation of an act passed by the 
legislature. 29 LR.A.(NS.) 1089, 
ie compel officer to dispose of Property as directed by court. 31 L.R.A.( N.S.) 

———to compel performance of continuous acts or control general course of official 
conduct. 39 L.R.A.(N.S.) 810. : 

>, © compel former officer, after the expiration of term, to perform duty pertaining 
to his office. 36 L.R.A.(N.S.) 1084. : 

©, to compel election officers to act after they have met and adjourned. 36 
MRA (NS) 1089. . ‘ihe: da ibpaea.. & 

>, 2 compel payment of gal to public officer whose title isputed. 
L.R.A.(N.S,) 588, ee = : 

——to try question, who is de facto officer. 13 L.R.A.(N.S.) 661. 

———to restore officer unlawfully removed. 12 Am. Dec. 28. 

—to compel surrender of office.- 31 L.R.A. 349. 

———to compel one usurping office to turn over papers. 35 L.R.A.(NS.) 528. 

~——to compel inferior court to execute or enforce its judgment or decree, 24 
LR.A.(N.S.) 886. 

——in exercise of superintending control over inferior courts. 61 L.R.A. 33. 

——to compel judge to sign bills of exception, ete. 36 L.R.A.(N.S.) 1087. 

-——to prevent change of venue from court having exclusive jurisdiction. 2 
L.R.A.(N.S.) 568. oe 

——to compel removal of case to federal court or remanding of case to state court. 
37 LRA(NS) 392, : 
a7 Private corporations to compel performance of their duties. 37 Am. St. Rep. 

~——to compel operation of railroad. 24 L.R.A. 564. 

——to require railroad company to equip its road. 13 L.R.A.(N.S.) 320. 

——to enforce Provision of by-laws of corporation. 32 L.R.A. 575. 

——to enforce right to inspect books of corporation. 45 LsR.A. 457. a 

———to compel restoration to membership of members of voluntary associations. 59 
Am. St. Rep. 200. 

——to compel transfer of stock by private corporation. 51 Am. Rep. 798. 

>——to compel transfer on books of corporation, of stocks purchased in aid of con- 
Spiracy against the corporation. 24 L.R.A.(N.S.) 108. 


——to compel Corporations and their officers to make calls on stockholders. 3 Am. 


St. Rep. 807. 
As to similar Provision in Cal. Code Civ. Proc. § 1085, see Leach v. Aitken, 91 
me 484, 28 Pac, 777; Kennedy v. Board of Education, 82 Cal. 483, 22 Pac. 1042: 
arber vy, Mulford, 117 Cal. 356, 49 Pac. 206; Stanley-Taylor Co. v. Board of Super- 
Visors, 135 Cal. 486, 67 Pac. 783; Howe v. Southrey, 144 Cal. 767, 78 Pac. 259; Cahill 
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v. Superior Court, 145 Cal. 42, 78 Pac. 467; People ex rel. Meminger v. Sexton, 24 
Cal. 78. 


§ 8458. When issued. The writ must be issued in all cases when there is 
not a plain, speedy and adequate remedy in the ordinary course of law. 
It must be issued upon affidavit upon the application of the party beneficially 
interested. [R. C. 1905, § 7823; C. Civ. P. 1877, § 696; R. C. 1899, § 6111.] 


Mandamus will not lie to control official discretion. Oliver v. Wilson, 8 N. D. 590, 
80 N. W. 757; State ex rel. Wiles y. Albright, 11 N. D. 22, 88 N. W. 729 ; Sawyer v. 
Mahew, 10 §S. D. 17, 71 N. W. 141. Board 

Not issue where there is other plain, speedy and adequate remedy. Taubman v. Boar 
of Commissioners, 14 S. D. 206, 84 N. W. 784. . Ph 

When issued to compel inferior officer or court to periorm duty. Territory v. Mc ly. 
son, 6 D. 27, 50 N. W. 351; Kaeppler v. Pollock, 8 N. D. 59, 76 N. W. 987; Driscoll v. 
Jones, 1 S. D. 8, 44 N. W. 726. : 

Writ need not contain recitals of application. Van den Bos v. Board of Commis- 
sioners, 11 S. D. 190, 76 N. W. 935. 44 
ny rene writ; to what extent discretionary. Territory v. Wallace, 1 N. D. 85, 

- W. 1077, 

As to mandamus bein unavailable to compel judge to determine matter where Lo 
lies from his decision. State ex rel. Atty.-Gen. v. District Ct., 13 N. D. 211, 100 N. W. 
248, 


Who are necessary parties to proceedings in mandamus. 105 Am. St. Rep. 122. 
Mandamus by private person to compel removal of obstruction from navigable stream. 
38 L.R.A.(N.S.) 763. 


Who is real party in interest by whom mandamus proceedings must be instituted. 
64 L.R.A. 622. , : 
Character and extent of relief by mandamus against an officer vested with scone 
tion who has rendered a decision upon a ground not within his discretion. 
L.R.A.(N.S.) 525; 98 Am. Dec. 375. 
Mandamus to control the exercise of discretion. 98 Am. Dec. 375. ; 
to control decision of licensing officers as to fitness of applicant for license to 
sell intoxicating liquors. 27 L.R.A.(N.S.) 1195. 
——to compel public officials to enforce the liquor law. 28 L.R.A.(N.S.) 246. 
——to enforce right of lowest bidder on public contract. 26 L.R.A. 711. ei 
to compel award of public contract to lowest bidder. 380 L.R.A.(NS.) 128; 
50 Am. St. Rep. 489. ee 
to compel municipal or other public officer or board to perform duty resting in 
contract alone. 20 L.R.A.(N.S.) 801. 73 
——to compel payment of municipal debt by custodian of funds. 14 L.R.A. ae 
to enforce duty of public service corporation arising wholly from contract. 
L.R.A.(N.S.) 1084. inst 
celine per remedy to make available franchise in street or highway as again 
municipality. 6 L.R.A.(N.S.) 789. 
——to compel delivery of market quotations to bucket shop. 3 L.R.A.(N.S.) 153. 
——to enforce contract to supply city with water. 61 L.R.A. 74. 
7 © compel water company to supply individual applicant with water at reason- 
able rates. 1 L.R.A.(N.S.) 963. 


to enforce the right of a stockholder of a water company to water. 24 
L.R.A.(N.S.) 372. ipal 
Provision for testing election of city officer before city council or other municipa 
Y a8 exclusive of mandamus. 26 L.R.A.(N.S.) 211. 


Right to go behind judgment against county or municipality in mandamus pro- 
ceedings to enforce Same. 9 L.R.A.(N.S.) 1002. 


As to similar Provision in Cal. Code Civ. Proc., § 1086, see Bank of California v. 
plete 55 Cal. 322; Colnon v. Orr, 71 Cal. 43, 11 Pac. 814; People ex rel. Attorney- 
n 

















see’ To, Pas: 240; Stoddard v. Superior Court, 108 Co 303, 41 Pac. 278; Frederick v. 


Cal. 26; Francisco v. Manhattan Ins. Co., 36 Cal. 283; Kimball v. Union W. Co., 44 


§ 8459. Alternative or peremptory. The writ may be either alternative 
or peremptory. The alternative writ must state generally the allegation 
against the party to whom it ig directed and command such party immedi- 
ately upon the receipt of the writ, or at some other specified time, to do the 
act required to be performed or to show cause before the court at a specified 
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the writ is allowed, the peremptory writ may be issued in the first instance. 
The notice of the application, when given, must be at least ten days. The 
writ cannot be granted by default. The case must be heard by the court 
whether the adverse party appears or not. [R. C. 1905, § 7825; C. Civ. P. 
1877, § 698, R. C. 1899, § 6113. ] 


As to similar Provision in Cal. Code Civ. Proc., § 1088, see oe ex rel. Commis- 
sioners v. Central Pac. R. Co., 62 Cal. 506; Pereria vy. Wallace, 129 Cal. 397, 62 Pac. 61. 


} . wer. On the return of the alternative writ, or the day on 
which ‘the application for the writ ig noticed, the party on whom the writ 


§ 7826; C. Civ. P. 1877, § 699; R. C. 1899, § 6114. ] 
oes not preclude respondent from moving to quash writ of mandamus on ground 
that complaint or affidavit does not state facts authorizing judgment thereon. State 
v. W. 109. 


Unconstitutionality of statute as defense against mandamus to compel its enforce 
ment. 47 L.R.A. 512; 24 L.R.A.(N.S.) 1260; 34 L.R.A.(N.S.) 1060. 
As to similar Provision in Cal. Code Civ. Proc., § 1089, see Hewel v. Hogin, 3 Cal. 
2 


As to similar provision in Cal. Code Civ. Proc, § 1091, see McClatchy v. Matthews, 
ac. 134. 

New trial, where motion made. The motion for new trial must 
be made in the court in which the issue of fact is tried. [R. C. 1905, § 7829; 
C. Civ. P. 1877, § 702; B.C. 1895, § 6117.] . 
' § 8465, on of verdict. If no notice of a motion for a new trial 
8 Riven or, if given, the motion is denied, the clerk within five days after 


e - If no answer is made, the case must be heard on the 
Papers of the applicant. If the answer raises only questions of law or puts 
n Issue only immaterial statements not affecting the substantial rights of the 
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parties, the court must proceed to hear or fix a day for hearing the argu- 


ment of the case. [R. C. 1905, § 7831; C. Civ. P. 1877, § 704; R. C. 1899, 
§ 6119.] 


As to similar provision in Cal. Code Civ. Proc., § 1094, see Pereria v. Wallace, 129 
Cal. 397, 62 Pac. 61; Hewel v. Hogin, 3 Cal. App. 248, 84 Pac. 1002. 


§ 8467. Damages. Peremptory writ. If judgment is given for the appli- 
cant, he may recover damages which he has sustained as found by the jury, 
or as may be determined by the court, or referee upon a reference to be 
ordered, together with costs; and for such damages and costs execution may 
issue; and a peremptory mandamus must also be awarded without delay. 


[R. C. 1905, § 7832; C. Civ. P. 1877, § 705; R. C. 1899, § 6120.] 


As to similar provision in Cal. Code Civ. Proc., § 1095, see Power v. May, 123 Cal. 
147, 55 Pac. 796. 


§ 8468. How writ served. The writ must pe served in the same manner 
a8 summons in a civil action except when otherwise expressly directed 
by order of the court. Service upon a majority of the members of any 
board or body is service upon the board or body whether at the time of the 
service the board was in session or not. [R. C. 1905, § 7833; C. Civ. P. 1877, 
§ 706; R. C. 1899, § 6121.] 

§ 8469. Disobedience. Punishment. When a peremptory mandamus has 
been issued and directed to any inferior tribunal, corporation, board or per 
son, if it appears to the court that any member of such tribunal, corporation, 
board or such person upon whom the writ has been personally served has 
without just excuse refused or neglected to obey the same the court may 
upon motion impose a fine not exceeding one thousand dollars. In ease of 
persistence in a refusal of obedience the court may order the party to be 
imprisoned until the writ is obeyed and may make any orders necessary and 
proper for the complete enforcement of the writ. [R. C. 1905, § 7834; C. Civ. 
P. 1877, § 707: R. C. 1899, § 6122.] 

Disobedience of mandamus as a contempt. 16 L.R.A.(N.S.) 1064, 


ARTICLE 4.— Writ or PROHIBITION. 


§ 8470. Definition of. The writ of prohibition is the counterpart of the 
writ of mandamus. It arrests the proceedings of any tribunal, Corpor 
board or person, when such proceedings are without or in excess | of the 
jurisdiction of such tribunal, corporation, board or person. ([R. C. 1909, 
§ 7835 ; C. Civ. P. 1877, § 708; R. C. 1899, § 6123.] 


8 to when writ of prohibition lies in drainage proceedings. State ex rel. Dorgan 
v. Fisk, 15 N. D. 219, 107 N. W. 191. 


Prohibition is not available to arrest proceedings of district court on indictment 


Nw De and jury irregularly impaneled. Zinn v. District Ct., 17 N. D. 128, 114 


_ Prohibition is proper remedy to restrain municipal officers from licensing sale of 
liquor under election void, because of insufficient petition. State ex rel. Cain V. 
Toomey, 27 8S. D. 37, 129 N. W. 563, Ann. Cas. 1913D, 324. 


Ren ch, Writ of prohibition lies. 12 Am. Dec. 604; 18 Am. Dec. 238; 111 Am. St. 
ep. 929. 


As to similar provision in Cal. Code Civ. Proc., § 1102, see People ex rel, Brundage 
v. Supervisors, 47 Cal. 81; People ex rel. Scannell v. Whitney, 47 Cal. 584; Maurer V. 


Vv. Keyser, 58 Cal. 315; Wiggin v. Superior Court, 68 Cal. 398, 9 Pac. 646; Havemeyer 
v. Superior Court, 84 Cal, 327, 10 L/JR.A. 627, 18 Am. St. Rep. 192, 24 Pac. 121; 


ae Superior Court, 92 Cal. 239, 28 Pac. 341; Hevren v. Reed, 126 Cal. 219, 58 
ac. 536, 


_§ 8471. By whom and when issued. It may be issued by the supreme and 
district courts to an inferior tribunal, or to a corporation, board or person 
in all cases, when there is not a plain, speedy and adequate remedy in the 
ordinary course of law. It is issued upon affidavit on the application of the 


Person beneficially interested. [R. C. 1905, § 7836; C. Civ. P. 1877, § 709; 
R. C. 1899, § 6124. ] 


May issue by supreme court to lower court. Gates (State) v. McGee, 15 S. D. 247, 
88 N. W. 115. 
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Writ of prohibition wil] not issue where there is remedy by appeal. Selzer v. Bagley, 
19 N. D. 697, 124 N. W. 426. 

As to similar provision in Cal. Code Civ. Proc., § 1103, see North Bloomfield G. M. 
Co. v. Keyser, 58 Cal. 315; Havemeyer vy. Superior Court, 84 Cal. 327, 24 Pac. 121, 
10 L.R.A. 627, 18 Am. St. Rep. 192; Agassiz v, Superior Court, 90 Cal. 101, 27 Pac. 
49; Bruner vy. Superior Court, 92 Cal. 239, 28 Pac. 341; Santa Monica y. Eckert, 4 


Unrep. 398, 60 Pac. 38; Jacobs v. Superior Court, 133 Cal. 364, 85 Am. St. Rep. 204, 
65 Pac. 826; Gage v. Fritz, 137 Cal. 108, 69 Pac. 854; Cross vy. Superior Court, 2 Cal. 
App. 342, 83 Pac. 815. 
§ 8472. Alternative or peremptory. The writ must be alternative or peremp- 


tory. The alternative writ must state generally the allegations against the 


- § 7887; C. Civ. P. 1877, § 710; B.C. 1899, § 6125.] 
§ 8473. Other laws applicable. The provisions for the proceeding under 
the writ of mandamus, except the first three sections thereof, apply to this 
Proceedings. [R. C. 1905, § 7888; C. Civ. P. 1877, § 711; R. C. 1899, § 6126.] 


8475. Rules of practice. Except as otherwise provided in this chapter, 
‘the provisions of chapters 3 to 35 ofthis code are applicable to and consti- 
tute the rules of practice in the proceedings mentioned in this ehapter. [R. C. 
1905, § 7840; ©. Civ. P. 1877, § 718; R. C. 1899, § 6128.] | 

Statute of limitations applies to mandamus proceedings the same as other actions. 

Coler y, Sterling, 15 S, D. 415, 89 N. W. 1022. 

_§ 8476. New trials and appeals. The provisions of chapters 11 and 15 rela- 
tive to new trials and appeals, except in so far as they are inconsistent here- 
with, apply to the proceedings mentioned in this chapter. [R. C. 1905, § 7841 ; 

Civ. P. 1877, § 714; R. C. 1899, § 6129. ] 


County auditor not “ party aggrieved” by jud ent annulling order of county com- 
missioners State ex rel. Linden: Bo den’ 18 S°D. 379, 100 N. W. 761. ; . 
ersons not nominal] parties but declared against in petition for certiorari, involving 
cancellation of liquor icenses, are adverse parties under section 752 and entitled to 
appeal where they have appeared in certiorari proceedings. State ex rel. Cook v. Tripp 
County, 29 §, D. 358, 137 N. W. 354. 
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CHAPTER 43. 
SUMMARY PROCEEDINGS. 


ARTICLE 1. ConFEssion or JUDGMENT WITHOUT AcTION, §§ 8477-8479. 
2. SUBMITTING a ConTROVERSY WITHOUT ACTION, §§ 8480-8482. 
8. RELIEF OF Persons ConFINED IN JAIL ON Crvit Proorss, §§ 
8483-8495. | 


ARTICLE 1.— CONFESSION OF JUDGMENT WitTHovuT ACTION. 


§ 8477. For what confessed. A judgment by confession may be entered 
without action, either for money due or to become due, or to secure any 
person against contingent liability on behalf of the defendant, or both, in 
the manner prescribed by this chapter. [R. C. 1905, § 7842; C. Civ. P. 1877, 
§ 715; R. C. 1899, § 6130.] 


C rg similar provision in Cal. Code Civ. Proc., § 1132, see Cordier v. Schloss, 18 


§ 8478. Verified statement. Contents. A statement in writing must _be 
sO signed by the defendant and verified by his oath, to the following 
effect : 

1. It must state the amount for which judgment may be entered and av- 
thorize the entry of judgment therefor. 

2. If the judgment to be confessed is for money due or to become due, 
it must state concisely the facts out of which the debt arose, and must show 
that the sum confessed therefor is justly due or to become due. 

3. If the judgment to be confessed is for the purpose of securing the 
plaintiff against a contingent liability, it must state concisely the facts con- 
stituting the liability and must show that the sum confessed therefor does not 
exceed the amount of such liability. [R. C. 1905, § 7848; C. Civ. P. 1877, 
§ 716; R. C. 1899, § 6131.] 


C ae similar provision in Cal. Code Civ. Proc., § 1133, see Cordier v. Schloss, 18 
al. ; 


§ 8479. Procedure in court. Execution. The statement must be presented 
to the district court or a judge thereof and, if the same is found sufficient, 
the court or judge shall make an order that judgment be entered by the 
clerk, whereupon the statement and order may be filed in the office of the 
clerk, who shall enter in the judgment book a judgment for the amount con- 
fessed, with costs. The statement and affidavit with the judgment shall 
thenceforth become the judgment roll. Execution may be issued and enforced 
in the same manner ag upon judgments in other cases in such courts. When 
the debt for which the Judgment is recovered is not all due, or 18 payable 
in installments and the installments are not all due, the execution may issue 
upon such judgment for the collection of such installments as have become 
due, and shall be in the usual form, but shall have indorsed thereon by the 
attorney or person issuing the same a direction to the sheriff to collect the 
amount due on such judgment with interest and costs, which amount shall 
be stated with interest thereon and the costs of said judgment. Notwith- 
standing the issue and collection of such execution, the judgment shall remain 
as security for the installments thereafter to become due, and whenever any 
further Installments become due, execution may in like manner be issued for 
the collection and enforcement of the same. [R. C. 1905, § 7844; C. Civ. P. 
1877, § 717; R. C. 1895, § 6132.) 

a in other states of judgment confessed on warrant of attorney. 3 L.R.A.(N.S.) 


Effect of judgment by confession against dead person, 49 L.R.A. 156. 6 
LRA tha) pir On judgment by confession for fraud not affecting jurisdiction. 3 


‘ ae similar provision in Cal. Code Civ. Proc., § 1134, see Cordier v. Schloss, 18 
al. ; 
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ARTICLE 2.— SUBMITTING 4 CONTROVERSY WITHOUT ACTION. 


§ 8480. Requisites of the case. Parties to a question in difference, which 
might be the subject of a civil action, may without action agree upon a case 
containing the facts upon which the controversy depends, and present a sub- 
mission of the same to any court which would have jurisdiction if an 
action had been brought. But it must appear by affidavit that the controversy 
is real and the proceeding in good faith to determine the rights of the parties. 
The court shall thereupon hear and determine the case and render judgment 
thereon, as if an action were pending. [R. C. 1905, § 7845; C. Civ. P. 1877, 
§ 718; R. C. 1899, § 6133.] - 


cee under this section not an action. Ayers & Co. v. Sundback, 5 8. D. 31, 
. W. 4. 
Agreed statement of facts in ordinary action not within this section. Sweet v. 
Myers, 3 8. D. 324, 53 N. W. 187; Ramedell v. Duxberry, 14 8. D. 222, 85 N. W. 221. 
As to similar provision in Cal. Code Civ. Proc., § 1138, see White v. Clarke, 111 
Cal. 425, 44 Pac. 164; Bailey v. Johnson, 121 Cal. 562, 54 Pac. 80; San Francisco L. 
Co. v. Bibb, 139 Cal. 325, 73 Pac. 864; Matter of De Lucca, 146 Cal. 110, 79 Pac. 853. 


§ 8481. Entry of judgment. Judgment roll. Judgment shall be entered in 
the judgment book as in other cases, but without costs for any proceeding 
prior to trial. The case, the submission and a copy of the judgment shall 
constitute the judgment.roll.. [R. C. 1905, § 7846; C. Civ. P. 1877, § 719; R. C. 
1899, § 6134.] 

§ 8482. Judgment enforceable as other judgments. The judgment may be 
enforced in the same manner as if it had been rendered in an action and 
shall be subject to appeal in like manner. [R. C. 1905, § 7847; C. Civ. P. 1877, 
§ 720; R. C. 1899, § 6135.] 


ARTICLE 3.— RELIEF OF PERSONS CONFINED IN JAIL ON CIVIL PROCESS. 


_ -§ 848s. Discharge authorized. Every person confined in jail on execution 
issued on judgment recovered in a civil action shall be discharged there- 
from at the end of ten days from his first confinement therein upon the con- 
ditions hereinafter specified. [R. C. 1905, § 7848; C. Civ. P. 1877, § 721; 
R. C. 1899, § 6136.] 
As to similar provision in Cal. Code Civ. Proc., § 1143, see In Matter of Wilson, 75 
Cal. 580, 17 Pac. 698. : ; a 

§ 8484. Notice of application. Such person must cause notice in writing 
to be given to the plaintiff or his attorney when and where he will apply 
to the judge of the district court of the county in which he is confined for 
the purpose of obtaining a-discharge from his imprisonment. [R. C. 1905, 
§ 7849; C. Civ. P. 1877, § 722; R. C. 1895, § 6137.] a 

§ - How served. Such notice must be served by delivering to and 
leaving with the plaintiff or his attorney in the action a copy thereof, if 
they, or either of them, reside in this state; otherwise notice may be served 
by mail. The notice shall be served a sufficient time before the time speci- 
fied therein for the hearing of the application to allow the person upon whom 
it 1s served time to attend by the usual route of travel and one day for prepara- 
tion. [R. C. 1905. § 7850; C. Civ. P. 1877. § 723: R. C. 1895, § 6138.] 

As to similar provision in Cal. Code Civ. Proc., § 1209, see Ex parte Smith, 53 Cal. 
204; Ex parte Kellogg, 64 Cal. 343, 30 Pac. 1030; In Matter of Tyler, 64 Cal. 434, 1 
Pac. 884: Golden Gate C. H. M. Co. v. Superior Court, 65 Cal. 187. 3 Pac. 628; In 
Matter of Buckley, 69 Cal. 1, 10 Pac. 69; tn Matter of Gannon, 69 Cal. 541, 11 Pac. 
240: Ex parte Stice, 70 Cal. 51, 11 Pac. 459; Lezinsky v. Superior Court, 72 Cal. 510, 
14 Pac. 104; Ex parte Acock, 84 Cal. 50, 23 Pac. 1029; Ex parte Barry, 85 Cal. 603, 
20 Am. St. Rep. 248, 25 Pac. 256: McClatchy v. Superior Court, 119 Cal. 413, 39 L.R.A. 
691, 51 Pac. 696; Burns v. Supericr Court, 140 Cal. 1, 73 Pac. 579; Crocker v. Conrey, 
140 Cal. 213, 73 Pac. 1006; Hutton v. Superior Court, 147 Cal. 156, 81 Pac. 409. In 
Cal. Code Civ. Proc., § 1210, see Larrabee v. Selby, 52 Cal. 506; Rousset v. Reay, 3 Cal. 
Unrep. 717, 31 Pac, 900. 

§ 8486. Hearing. At the time and place specified in the notice such per- 
80n must be taken under the custody of the sheriff before such district judge 
and examined on oath concerning his property and effects and the disposal 
thereof and his ability to pay the judgment for which he is committed; and 
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such district judge shall also hear any other legal and pertinent evidence 
‘that may be produced by the debtor or creditor; and such examination must 
at the election of the creditor be reduced to writing and subscribed and 
Sworn to by the debtor and other witnesses. [R. C. 1905, § 7851; C. Civ. P. 
1877, § 724; R. C. 1899, § 6139.] ; 
§ 8487. Oath of prisoner. If upon such examination the judge before 
. whom the same is had shall be satisfied that the prisoner is entitled to his 
discharge, he shall administer to him the following oath: 
2S Sere Keener us ,.do solemnly swear (or affirm) that I have not any 
estate, real or personal, to the amount of ten dollars, except such as is by 
law exempt from levy and sale on execution, and that I have not any other 
estate, nor have I conveyed, concealed or in any way disposed of any of my 
property, real or personal, with design to secure the same to my use, to hinder, 
or delay, or defraud my creditors. So help me God. 
(Signed A. B.) 


[R. C. 1905, § 7852; C. Civ. P. 1877, § 725; B.C. 1899, § 6140.] 
Discharge made upon conflicting evidence not disturbed on appeal. Nat. Bank v. 
Rayman, 6 D. 402, 43 N. W. 705. 


§ 8488. Certificate of discharge. After administering the oath the judge 
must make a certificate under his hand as follows: ; 

To the sheriff of the county of ............... : I do hereby certify that 
poinortaeyei arena Sere , confined in your jail upon an execution at the suit of 
santas Guava lade Svacdaleeiger is entitled to be discharged from imprisonment, if he 18 
imprisoned for no other cause. [R. C. 1905, § 7853; C. Civ. P. 1877, § 726; 
R. C. 1895, § 6141.] 

§ 8489. Forever exempt. The jailer upon receiving such certificate must 
forthwith discharge the prisoner, if he is imprisoned for no other cause. 
‘The prisoner after being so discharged shall be forever exempt from arrest or 
imprisonment for the same debt, unless he shall be convicted of having 
sworn falsely upon his examination or in taking the oath herein prescribed. 


[R. C. 1905, § 7854; C. Civ. P. 1877, § 727; R. C. 1895, § 6142.] 


As to similar provision in Cal. Code Civ. Proc., § 1151, see Ex parte Batchelder, 96 
Cal. 233, 31 Pac. 45. 


§ 8490. Judgment remains against estate. The judgment against any pris- 
-oner who is discharged as herein provided for, shall remain in full force 
against the estate which may then or at any time after belong to him. And 
the plaintiff may take out a new execution against the goods and estate of 
‘the debtor in like manner and with like effect as if he had never been com- 
ele ‘a execution. [R. C. 1905, § 7855 ; C. Civ. P. 1877, § 728; R. C. 1899, 

§ 8491. Prison costs. If the debtor shall undertake to satisfy the execu- 
tion, he shall not be entitled to his discharge from imprisonment until he 
has paid all the charges for his commitment and support in prison in addi- 
tion to the sum due on the execution and the costs and charges thereon. 
[R. C. 1905, § 7856 ; C. Civ. P. 1877, § 729; R. C. 1899, § 6144.] : 

§ 8492. Discharge by plaintiff. The prisoner may at any time be dis- 
‘charged upon the order of the plaintiff in the action; and, when so discharged, 
such debtor shall not thereafter be liable to imprisonment again for the same 
cause of action. [R. C. 1905, § 7857: C. Civ. P. 1877, § 730; R. C. 1899, § 6145.] 
§ 8493. Creditor to advance prison costs. Whenever a debtor is committed 
to jail on execution in a civil action, the creditor or some one in his behalf 
must from time to time advance to the sheriff or jailer sufficient money to 
pay for the support of such prisoner ; and in case such creditor shall neglect 
or refuse So to advance the money for such prisoner’s support upon the 
sheriff’s or jailer’s demand, the jailer must, at the expiration of twenty-four 
hours after such deman » discharge such prisoner from custody, and such 
_ discharge shall have the same effect as a discharge by order of the creditor. 

[R. C. 1905, § 7858 ; C. Civ. P. 1877, § 731; R. C. 1899, § 6146. ] 
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§ 8494. May apply every ten days for discharge. If such judge does not 
discharge the prisoner, he may apply for his discharge at the end of every 
succeeding ten days in the same manner as above provided, and the same 
proceedings must thereupon be had. [R. C. 1905, § 7859; C. Civ. P. 1877, 
§ 732; R. C. 1895, § 6147, ] 

§ 8495. Appeal. Either party may appeal to the supreme court from the 


ing, refusing, continuing or modifying a provisional remedy. [R. C. 1905, 
§ 7860; C. Civ. P. 1877, § 733; R. C. 1899, § 6148. | 


CHAPTER 44, 
CHANGE OF NAMES OF PERSONS AND PLACES, | 
§ 8496. Court authorized to change. The district court shall have the 
authority to change the names of persons, towns, villages and cities within 
this state. [R. C. 1905, § 7861; C. Civ. P. 1877, § 734; R. C. 1899, § 6149.] 
Right to change mame. 14 L.R.A. 692. 
Effect upon common-law right to change one’s name ‘by statutes providing for such 
change by judicial Phe fane Se 26 L.R.A.(N.S.) 1167, 
ye 


Concealment of identity hange of name as interrupting statute of limitationa. 
39 L.R.A.(N.S.) 741, 


§ 8497. Petition. Contents. Any person desiring to change his or her 
name may file a petition in the district court of the county or subdivision 
in which such person may be a resident, setting forth: 

1. That the petitioner has been a bona fide citizen’ of such county or 
subdivision for at least six months prior to the filing of the petition. 

2. The cause for which the change of the petitioner’s name is sought. 

3. The name asked for. 

And it shall be the duty of the judge of the district court at any term 
thereof after the filing of such petition, upon being duly satisfied by proof 
in open court of the truth of the allegations set forth in the petition and that 
there exists proper and reasonable cause for changing the name of the pe- 
titioner and that thirty days’ previous notice of the intended application 

as been given in some newspaper printed in such district, to order and 
direct a change of the name of such petitioner and to direct that such order. 
be entered by the clerk in the journal of the court. [R. C. 1905, § 7862; C. Civ. 
P. 1877, § 735; B.C. 1899, § 6150.] . : 

As to similar provision in Cal. Code Civ.-Proc., § 1277, see Matter of La Societe 
Francaise, etc., 123 Cal. 525, 56 Pac. 458. : 

- Town, village or city. Petition. Whenever it may be desirable to 
change the name of any town, village or city in any county of the state, 
& petition for that Purpose may in like manner be filed in the district court 
of the county or subdivision in which such town, village or city is situated, 
setting forth the cause why such change of name is desirable and the name 
asked to be substituted, and the court on being satisfied by proof that the 
prayer of the petitioners is just, proper and reasonable, and that notice 
48 in case of the change of names of persons provided for in the preceding 
section has been given and that two-thirds of the legal voters of such town, 
Village or city desire such change of name and that there is no other town, 
village or city in the state of the name asked for, may order and direct such 
change of name and direct the clerk to enter such order upon the journal 
of the court. [R. C. 1905, § 7863 ; C. Civ. P. 1877, § 736; RB. C. 1899, § 6151.] 

§ 8499. Costs. Not to affect rights or pending actions. All proceedings 
under this chapter shall be at the cost of the petitioner or petitioners and 
judgment may be entered against him or them for costs as in other civil 
Actions ; Provided, always, that any change of name under the provisions 
of this chapter shall in no manner affect or alter any action or legal proceed- 
mg then pending, or any right, title or interest whatsoever. [R. C. 1908, 
§ 7864; C. Civ. P 1877, § 737; R. C. 1899, § 6152.] 
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CHAPTER 45. 
TRESPASS OF ANIMALS, 


§ 8500. Liability of owner for. Any person owning or having in his charge 
or possession any horses, mules, cattle, goats, sheep or swine, which shall 
trespass upon the lands of another, whether fenced or not fenced, shall be 
liable to the party injured for all damages sustained by him by reason of 
such trespassing, to be recovered in a civil action in the county in which 
such damages occurred, and the proceedings shall be the same in all respects 
as in other civil actions except as herein modified; provided, that no prop- 
erty shall be exempt from execution issued upon judgments obtained under 
this chapter except absolute exemptions; and provided, further, that the 
party claiming damages under the provisions of this chapter shall bring an 
action. to recover the same within sixty days after the infliction of such 
damages. [R. C. 1905, § 7865 ; 1899, ch. 162; R. C. 1899, § 6153; 1901, ch. 197.] 


Every man bound to keep his stock on his own premises. Bostwick v. Ry Co., 2 
N. D. 440, 51 N. W. 781. 


Damage by trespassing animals. Tanderup v. Hansen, 5 8. D. 164, 58 N. W. 578. 
Live stock is permitted to run at large tween November ist and April ist ony 


Complaint in action to recover for Gawige done by trespassing animals need not ee 
commencement thereof within sixty davs. Moore v. ersson, 21S. D. 230, 111 N. W. 633. 


Liability for trespass on unfenced land by live stock being driven along the highway. 
12 L.R.A.(N.S.) 912. 


“cienter as condition of liability for damages by trespassing dogs. 25 L.R.A.(N.S.) 
691. 


§ 8501. Owner defined. Any person occupying or cultivating lands shall 
be considered the owner thereof in any action under the provisions of the 
last section. [R. C. 1905, § 7866; C. Civ. P. 1877, § 748; 1899, § 6154. | 


Notice of trespass given to agents of owner in charge of cattle. Moore v. Persson, 
21S. D. 230, 111 N. W. 633. 


§ 8502. Notice of damages. The party sustaining damages from the tres- 


whom such animals belong, notify him or the person having them in charge 
of such damage and the probable amount thereof. [R. C. 1905, § 7867; C. Civ. 
P. 1877, § 749: R. C. 1899, § 6155.) 


§ 8503. Custody until damages paid. Notice to owner where known. The 


entitled thereto. The costs may be charged as part of the costs in the action 
to determine the rights of the parties regarding such stock and whenever 


mals were at the time the trespass was committed, of their seizure. if he 


ane yueh owner or person. [R. C. 1905, § 7868; 1899, ch. 161; R. C. 1899, 


§ 8504. Trial. Judgment lien on animals. Upon the trial of an action 
under the provisions of section 8500 the plaintiff shall prove the amount of 
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damage sustained, and, if he has kept in custody the animals committing 
such damage, the amount of expense incurred therefor. And any judgment 
rendered in the action against the defendant shall be a lien upon the animals 
and they may be sold and the proceeds applied to the satisfaction of the 
judgment as in other cases of sale of personal property on execution; but if 
it shall appear upon the trial that no damage was sustained, judgment shall 
be rendered against the plaintiff for costs and for any damages sustained 
owe [R. C. 1905, § 7869; C. Civ. P. 1877, § 751; R. C. 1895, § 6157.] 
85 


ant whose name is unknown. If at the commencement of the action the 
Plaintiff does not know the name of the owner or keeper of such offending 


in the county, and, if not, by posting copies of the summons and notice in 

three publie places within the county, in either-case not less than ten days 

re to the day of trial. [R. C. 1905, § 7870; C. Civ. P. 1877, § 752; R. C. 
9, § 6158.] 

§ 8506. Sale. Disposition of surplus. After judgment shall have been ren- 
dered against the defendant unknown as aforesaid, the offending animals shall 
be sold, and after the judgment and costs have been satisfied, if there is any 
surplus, it shall be placed in the hands of the county treasurer for the benefit 
of the owner, and if the owner does not appear and claim the same within one 
year from the day of sale, it shall be paid into the school fund of said county. 
(R. C. 1905, § 7871; C. Civ. P. 1877, § 703; R. C. 1895, § 6159.) 
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CHAPTER 1. 
THE CODE AND ITS OPERATION, 


§ 8507. Title. This act shall be known as the probate code of the state 
of North Dakota. [R. C. 1905, § 7872; R. C. 1895, § 6160.] 
i th 


and all Proceedings under it shall be liberally construed, with a view to effect 
its objects and promote justice. [R. C. 1905, § 7873; R. C. 1895, § 6161.] 


§ 7874; R. ©. 1895, § 6162.] : 
§ 8510. Provisions, when in force. When a right is acquired, extinguished 
or barred upon the expiration of a prescribed period of time which has com- 


code as respects the right so affected. [R. C. 1905, § 7875 ; R. C. 1895, § 6163. ] 

§ 8611. Ti e, how computed. Unless otherwise specially provided, every 
Period of time herein prescribed with reference to the commencement of a 
Proceeding or the performance of any other act, shall be computed from the 
date of the event at which such period begins, although such event happened 
before the taking effect of this code. But this section shall not be con- 

ed so as to conflict in any manner with the provisions of the preceding 
fection. [R. C. 1905, § 7876; R. C. 1895, § 6164. ] 

8512. Words and Phrases, how construed. Unless otherwise defined herein, 
Words and phrases used in this code are to be construed according to the 
rules und definitions Tecognized in or prescribed by other statutes applicable 
thereto. [R. C. 1905, § 7877: R. C. 1895, § 6165.] 

§ 8513. Signification of certain words and phrases. The following words 
and phrases have in this code the signification herein prescribed, except 
where a different signification is apparent from the context: 

1. The word “* case ’’ refers to a subject matter which by the provisions of 
this code is cognizable in a county court, and includes every proceeding therein 
Maintained in relation to the same matter or estate. | 

2. The words ‘ County court,’’ ‘‘ county judge ’’ and “ clerk ’’ are to be 
understood ag referring only to the exercise of the jurisdiction and powers 

erein conferred. 

* +26 word “‘ will ’’ includes codicil ’’ and denotes a last will and testa- 
ment, or an instrument purporting to be such, according to the context. 

, “fe phrase ‘‘ person interested,’’ when used in reference to an estate 
or fund, includes every Person entitled either absolutely or conditionally to 
share in the Same or the proceeds thereof, except a creditor. 

5. he word ‘ mandate ’’ includes any process or order issuing from the 
Court directing or Prohibiting the performance of any act. [R. C. 1905, 
§ 7878; B.C. 1895, § 6166.] 
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CHAPTER 2. 
THE COUNTY COURT. 


. ORGANIZATION, PowERS anp Detigs, §§ 8514-8523. 

. JURISDICTION AND POWERS OF THE COUNTY Court, §§ 8524-8534. 
. TRANSFER OF CAsEs IN THE CouNTY Court, §§ 8535-8538. 

. IecorDs or THE County Court, §§ 8539-8544. 


ARTICLE 


He 03 2D we 


ARTICLE 1.— ORGANIZATION, PowERS AND DUTIES. 


§ 8514. County court established. There is established in each organized 
county of this state a county court, which shall be a court of record, held by 


the county judge in the manner hereinafter prescribed. [R. C. 1905, § 787; 
Const. § 110; BR. C. 1895, § 6167.| — 


court held at the county seat in each organized county, commencing at nine 

clock in the forenoon of the first Monday of each calendar month and 
continuing from day to day so long as shall be necessary. [R. C. 1905, § 7580; 
1897, ch. 111, § 2; R. C. 1895, § 6168.] 


§ 8516. Seal. Each county court shall have a seal upon which shall be 


record blanks, stationery and other articles required for the purposes of 
the office. [R. C. 1905, § 7882; R. C. 1895, § 6170. ] 

§ 8518. Office, when open. The judge shall keep his office open at all 
proper times during reasonable hours for the purpose of holding court and 


of the court and all documents and other papers lawfully intrusted to him 
by virtue of hig office, or in the course of any proceeding before him and 

over to the persons entitled thereto or to his successor in 
office; but the records must be open during office hours to access and in- 


spection by persons having any business therewith. [R. C. 1905, § 7883 ; R. C. 
1895, § 6171.] 


§ 8519, Judge not to act as attorney, when. A county judge shall not be 
an attorney in any civil or criminal action or other judicial proceeding, 


» creditor or other person, and he shall not counsel or advise 
as to any such action or 
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provisions of this section shall be deemed willful misconduct in office. [R. C. 
1905, § 7884; R. C. 1899, § 6172; 1901, ch. 56.] 

§ 8520. Clerk, how appointed. A clerk may be appointed for the county 
court by an order duly entered in the journal, and the appointment may 
be in like manner revoked by the judge at his pleasure. A clerk so ap- 


3. He may Postpone for a definite time not exceeding thirty days any 
hearing or other matter when the judge is absent from his office and cannot 
attend court; and in counties where the county courts have civil and crim- 
inal jurisdiction the duties and powers of the clerks of the county courts 
shall be as nearly ag may be, the same as those of the clerks of the district 
courts. [R. C. 1905, § 7886; 1897, ch. 111, § 3; R. C. 1899, § 6174.] 

§ 8522. Sheriff to execute process. The sheriff of the county must in per- 
son or by deputy attend the sittings of the county court whenever the judge 
shall so direct and must execute according to law or the direction of the 
court every process or other mandate issuing from the court. But when he is 
absent or unable to act in the discharge of any duty required of him by 
this section the judge may direct any constable of the county to act in his 
Place. [R. C, 1905, § 7887; R. C. 1895, § 6175.] ; 

8523. Compensation of sheriff. Sheriffs and other officers shall receive 
for their services rendered in the county court or in the execution of its 
mandates the same compensation as for like service in the district court, 
payable by the county or by a party in like manner. [R. C. 1905, § 7685; 
R. C. 1895, § 6176.) 


ARTICLE 2.— JURISDICTION AND Powers oF THE County Court. 

§ 8524, Jurisdiction. The county court has original jurisdiction in pro- 
bate and testamentary matters, the appointment of administrators and guard- 
lang, the settlement of the accounts of executors, administrators and guardians, 

e sale of lands by executors, administrators and guardians, and such other: 
1895, § eerection as may be conferred by law. [R. C. 1905, § 7889; R. C. 

obate court has no jurisdiction to try title to land. Gjerstadengen v. Van Dusen, 
TN. D. 612, 76 N. W. 233; Arnegaard v. Arnegaerd, 7 N. D. 475, 75 N. W. 797. 
25. Powers of the court. In the exercise of its jurisdiction the county 
court has power: 

1. To take the proof of wills, to admit wills to probate and to revoke the 
Probate thereof. 

i To take proof of and determine heirship, and to revoke such determina- 

3. To grant and revoke letters testamentary and letters of administration, 
ae appoint a successor in piace of a person whose letters have been 

ed. 
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4.-To direct and control the conduct and settle the accounts of executors 
and administrators. ; 

5. To direct the disposition of the property of decedents for the payment 
of their debts and funeral expenses and expenses of administration. f 

6. To enforce the payment of legacies and the distribution of estates - 
decedents and the payment or delivery by executors and administrators 0 
money or other property in their possession belonging to the estate. | 

7. To appoint and remove guardians, to direct and control their conduct, 
settle their accounts and compel the payment and delivery by them of money 
or other property belonging to their wards. ; 

8. To administer justice in all matters within its jurisdiction according to 
the provisions of the statutes relating thereto. [R. C. 1905, § 7890; Pro. C. 
1877, § 1; R. C. 1895, § 6178.] 

§ 8526. Jurisdiction in wills and administration. The county court of each 
county has jurisdiction to take the proof of a will and grant letters testa- 


mentary, to grant administration or to determine heirship, as the case re- 
quires: 


2. When there is property of the decedent within that county which re- 
mains unadministered, he not being a resident of the state at the time of his 
death, in whatever place the death happened. eee 

3. When the application was first made in that county, if the jurisdiction 
as defined in the preceding subdivision or in section 8527 is in two or more 
counties. [R. C. 1905, § 7891; Pro. C. 1877, § 7; R. C. 1895, § 6179. ] 

§ 8527. Appointment of a guardian. The jurisdiction to appoint a guardian 
is in the county court of the county in which the ward resides or in a case 


§ 8628. County includes other territory, when. For the purposes of the 
two preceding sections, a county is deemed to extend to all adjoining terri- 
tory situated within the Same judicial district which is not embraced in or 
attached to any organized county. [R. C. 1905, § 7893; R. C. 1895, § 6181.] 

§ 8529. Judge disqualified or absent. Who to act. ‘When the judge of the 
county court having jurisdiction as defined in sections 8525 and 8526 is dis- 
qualified, is necessarily absent from the State, or is ill and unable to act, he 
shall request, in writing, the county judge of an adjoining county to act in his 
lieu and stead, and when acting pursuant to such request the county judge of 
such adjoining county shall possess all the powers and have the jurisdiction 
of the county judge for whom he acts, and the judge so requested shall attend 
for that purpose at such times as may be necessary. [1911, ch. 222; R. C. 


jurisdiction by another court over the same ease, or any of its incidents ; 
and all further Proceedings to be taken in a county court in relation to the. 
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same matter or estate must be taken in the same court. [R. C. 1905, § 7896; 
Pro. C. 1877, § 9; R. C. 1895, § 6184.] 


Court obtains jurisdiction on existence of certain facts. Dobler v. Strobdl, 9 N. D. 
104, 81 N. W. 37, 81 Am. St. Rep. 530. 


§ 8532. Objection to decree. Jurisdiction. Proceedings. How taken. An 
objection to a decree or order of a county court for an erroneous determina- 
tion of any fact necessary to jurisdiction or for a defect or omission in 
such decree or order, or in the pleadings or other papers on which it was 
founded, or the finding or statement of a jurisdictional fact which actually 
existed or for a failure to take any intermediate proceeding prescribed by law 
is available only on direct application to the same court or on appeal. ([R. C. 
1905, § 7897; R. C. 1895, § 6185.] 

§ 8533. Proceedings, how construed. The proceedings of a county court 
in the exercise of its jurisdiction are construed in the same manner and with 
like intendments, as the proceedings of courts of general jurisdiction, and to 
its records, orders and decrees there is accorded like force, effect and legal 
presumptions as to the records, orders, judgments and decrees of courts of 


general jurisdiction. [R. C. 1905, § 7898; Pro. C. 1877, § 2; R. C. 1895, § 6186.] 

Decree of county court entitled to full faith and credit. Phillips v. Phillips, 13 

S. D. 231, 83 N. W. 94; Matson v. Swenson, 5 S. D. 191, 58 N. W. 570; Joy v. Elton, 

9 N. D. 428, 83 N. W. 875; Re Taber, 13 S. D. 62, 82 N. W. 398. oe 

Probate court’s order for sale of property is to be accorded same force as circuit 

court judgments although it does not set forth facts showing sale to be necessary. 
Blackman v. Mulhall, 19 8. D. 534, 104 N. W. 250. 

Order of county court removing administratrix, not appealed from, is conclusively 


pecumed to be made upon sufficient evidence. Howell v. Dinneen, 16 S. D. 618, 94 
- W. 698. 


On word “ decree ” as being used in its common acceptation and as ee A judg- 


ment of court in matter other than action at law. Calhoun v. Bryant, 28 . 266, 
133 N. W. 266. 


_ Decree of distribution of decedent’s estate made by county court is of equal rank with 
judgment entered by courts of record. Sjoli v. Hogenson, 19 N. D. 82, 122 N. W. 1008. 


§ 8534. County courts, authority and power of. The county court has au- 
thority and power in each case: 

1. To issue citations, subpoenaes and other process under the seal of the 
court to any part of the state, and enforce obedience thereto or return thereof 
according to law. 


2. To postpone from time to time for proper cause a hearing or other 
proceeding. ; 


3. To compel the attendance of a party or other person whenever his pres- 
ence 1s lawfully required. 

4. To restrain by order an executor, administrator or guardian to whom 
a citation or other process has been duly issued from acting as such until the 
further order of the court. 

o. To require by order an executor, administrator, guardian or other 
Person subject to the jurisdiction of the court to perform any duty imposed 
on him by statute or by the court under the authority of the statute. 

6. To maintain order and decorum during the sittings of the court; and 
to punish any person for a contempt of court where the district court might 
punish him for a similar contempt and in like manner. 

‘. To open, vacate or modify a decree or order of the court for fraud, 
mistake, newly discovered evidence or other sufficient cause. 

8. To enter as of a former time a decree or order of the court for the 
Purpose of correcting a mistake or supplying an omission. 

f; To complete all unfinished business and certify and sign with the date 
5 80 doing all papers or other records previously left uncompleted or un- 
sik and to make and certify transcripts of all records of the court. 
ae ith respect to any matter not expressly provided for in this code, to 
aye 48 nearly as may be according to the code of civil procedure, and ‘to 
: relse such other incidental powers as are necessary to carry into effect 
© powers expressly conferred. [R. C. 1905, § 7899; R. C. 1895, § 6187.] 
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_ ARTICLE 3.— TRANSFER OF Cases IN THE Country CovuRT. 


§ 8535. When county judge not to act. No will shall be admitted to pro- 
bate, or letters testamentary or of administration granted, before any county 
judge who is interested, is next of kin to the decedent or is a legatee or 
devisee under the will, or when he is named as executor or trustee in the will, 
or is a witness thereto or in any other manner interested or disqualified from 
acting. [R. C. 1905, § 7900; R. C. 1895, § 6188; 1905, ch. 90.] 


Judge disqualitied where his son is prosecuting proceeding before court as attorney 
upon ponunaent fee. Vine v. Jones, 13 8. D, 54, 82 K. W. 82. 
Order made by judge who is disqualified is not void, but voidable. Re Taber, 13 §. D. 
62, 82 N. W. 398. 

§ 8536. County judge disqualified. Proceedings transferred, where. When 
a petition is filed in the county court praying for the admission to probate 
of a will, or for granting letters testamentary or of administration, or when 
proceedings are pending in the county court for the settlement of an estate, 
and the county judge is disqualified to act, an order must be made trans- 
ferring the proceedings to the county court of an adjoining county; and 
the county judge ordering the transfer must transmit to the county court 
to which the proceedings are ordered to be transferred a certified copy of 
the order and all papers on file in his office in the proceedings; and there- 
after the county court to which the proceedings are transferred shall exercise 
the same authority and jurisdiction over the estate, and all matters relating 
to the administration thereof as if it had original jurisdiction of the estate; 
provided, there shall not be any necessity for transferring such proceedings, 
or any of them, when a county judge of some other county qualified to act | 
attends at the request of the county judge of the county where such pro- 
ceedings are pending, to hold court, and conduct and try such proceedings ; 
and such county judge, when so called upon to preside, shall exercise the 
same jurisdiction over any proceedings in the estate as is exercised in other 
cee des like circumstances. [R. C. 1905, § 7901; RB. C. 1895, § 6189; 1905, 
ch. 90.) 

§ 8537. Transfer not to change right to administer. Retransfer. The 
transfer of a proceeding from one county court to another, as provided for 
in the preceding section, does not affect the right of any person for letters 
testamentary or of administration on the estate transferred, but the same 
persons are entitled to letters testamentary or of administration of the estate, 
in the order hereinbefore provided. If, before the administration is closed of 
any estate so transferred as herein provided, another person is elected or 
appointed, and qualified as judge of the county court wherein such proceeding 
was originally commenced, who is not qualified to act in the settlement 0 
the estate, and the cause for which the proceeding was transferred no tonger 
exists, any person interested in the estate may hare the proceeding 
returned to the county court from which it was originally transferred, by 
filing a petition setting forth these facts, and moving the court therefor. 
[R. C. 1905, § 7902; R. C. 1895, § 6190; 1905, ch. 90.] 

§ 8538. When proceeding to be returned to original court. On hearing the 
motion, if the facts required by the preceding section to be set out in the 
petition are satisfactorily shown, and it further appears to the court that 
the convenience of the parties interested would be promoted by such change, 
the county judge must make an order transferring the proceeding back to the 
court where it was originally commenced; and the county judge of the court 
ordering the transfer must transmit to the county court in which the proceed- 
ing was originally commenced a certified copy of the order, and all original 
papers on file in his office in the proceeding; and the county court where the 
proceeding was originally commenced shall thereafter have jurisdiction and 
power to make all necessary orders and decrees to close up the administration 
of the estate. [R. C. 1905, § 7903; R. C. 1895, § 6191; 1905, ch. 90.] 
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ARTICLE 4,— RECORDS OF THE County Covrr. 


§ 8539. Records, what constitute. The records of each county court con- 
sist of the original papers in the cases adjudicated or pending therein, and 
5 ese prescribed in the next section. [R. C. 1905, § 7904; R. C. 1895, 

§ 8540. Records to be kept. There shall be Kept in each county court the 
following books of record: 

1. A journal, in which there shall be entered under the proper dates and in 
the order in which the transactions take Place, respectively, a brief statement 
of the nature and object of each proceeding; a minute or statement of each 


to each Process or mandate issued from the court; and each decision or 
direction given by the court in the process of a proceeding, and such other 


attorney appearing for a party, together with the post office address of each 
and word or words describing his relation to the case, if a party, as for 
rXample, ‘‘ heir,’’ ‘ devisee ”? or ¢é ward,” or his relation to the party as 
‘ attorney ”’ or otherwise, according to the fact. The name of the attorney, 
Guardian or custodian must immediately follow that of the party whom he 


& minute to that effect. On the page following, a chronological index or 
minute of all the Proceedings in that case from the beginning until the final 


- fecord books in which there shall be transcribed in full every order 
altecting a substantial right or directing the performance of a duty and 
bend final order or decree, all wills which are admitted to probate and all 
bonds of executors, administrators, guardians and surviving partners of 
deceased persons, which are accepted and approved; and all letters issued to 
*xecutors, administrators and guardians. 

- There shal] be appended to each docket a numerical index referring 

each cage by number and title, containing the number of each case pro- 
BTessively, its title and the number of the page on which it is docketed ; 
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also an alphabetical index arranged with reference to the first letter of the 
family name in the title of each case and containing, in addition to each 
title, the number of the page on which the docket entries begin. When the 
cases are not docketed in one book, there shall be kept in a separate book 
“@ general index, both numerical and alphabetical, of similar character, 
referring in each instance to the book and page of the docket. The general ° 
index shall include all cases heretofore commenced in the county court or 

appearing on the records of the probate court conforming in relation thereto 
as nearly as may be to the above requirements. [R. C. 1905, § 7905; 1897, 
ch. 111, § 4; R. C. 1899, § 6193.] 


As to recording county court decrees. Lemery v. Lemery, 15 N. D. 312, 107 N. W. 
365. 


§ 8541. Docket, form of. The docket prescribed by the preceding section 
shall be substantially in the following form: 


Estate of Richard Roe. 


| Register. 
Jane Roe, wife, Athens, N. D. 
June 20, | Mary Roe, minor heir, Athens, N. D. Revoked 
1894, John Bates, custodian, Athens, N. D. Aug. 2, 
Aug. 2, Chitty, special guardian, Athens, N.-D. 1894. 
1894. Coke, special guardian, Rome, N. D. 





Estate of Richard Roe. 
Proceedings. 
Proceedings for appointment of administrator. 
June 20, John Chitty, Esq., is appointed special guardian for 
1894, ary Roe, minor, at her request. 
June 21, Mary Roe, by her special guardian, filed petition for J. 185. 
1894, administration of said estate. 


Citation issued returnable Aug. 20, 1894. 
oe 7. 1905, § 7906; R. C. 1895, § 6194. 


€ numbered progressively f 7908; R. C. 
1895, § 6196 prog y trom one upwards. [R. C. 1905, § 

numbered how. For convenience in keeping the 
books of record the cases in each county court shall be numbered in a single 


one ee, ae beginning with one or with a number eden: nm 
e the highest number so employed before this code takes effect. -u 
1905, § 7909; R. C. 1895, § 6197.) 
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CHAPTER 3. 
PARTIES AND PROCESS, 


1. Genrrat RULES oF PROCEDURE, §§ 8545-8550. 

2. SERVICE OF CITATIONS AND OTHER Papers, §§ 8551-8559. 

3. MANNER AND EFFECT oF APPEARANCE, §§ 8560-8565. 

4. COMMENCEMENT OF a SPECIAL PROCEEDING AND THE PLEADINGS 
THEREIN, §§ 8566-8572. 

5. PosTPONEMENT, HEARING AND TRIAL, §§ 8573-8578. 

6. DECREES aND ORDERS, §§ 8579-8589. 

7. MIsTaKEs, OMISSIONS AND AMENDMENTS, §§ 8590-8593. 

8. REHEARINGS, §§ 8594-8598. 

9. APPEALS, §§ 8599-8624. 

0. APPROVAL oF UNDERTAKINGS AND Bonps, §§ 8625-8627, 


ARTICLE 1— GENERAL RULES oF PROCEDURE. 
§ 8545. Parties in a case, who are. The general parties in a ease in the 
county court are the person interested in the estate or other subject matter, 


5 cies pearing or cited for such purpose. [R. C. 1905, § 7910; R. C. 1895, 
§ 8546. Substitution of parties, when. When an heir or devisee dies or 
transfers an interest in the estate, his legal representative or successor in 
interest, grantee or assignee may be made a party in lieu of such heir or 
devisee; and when a party to a special proceeding dies or transfers his 
interest, while the same is pending, his legal representative or successor in 
interest may likewise be substituted at his own suggestion or at the request 
of another party. Such substitution may be made at any time by order of the 
court, and without notice when the facts are shown by the allegations of a 
Pleading or affidavit. [R. C. 1905, § 7911: R. C. 1895, § 6199.] 

47. Persons interested may become parties. Any other person inter- 
ested in securing or preventing the relief sought in a special proceeding 
may, by leave of court, become a party and support or oppose the applica- 
fion or pray for affirmative relief consistent with the facts; but leave must 
not be granted unless his interest sufficiently appears; and this section shall 
not be construed to affect a right or interest of such person unless he so 
becomes a party. [R. 1905, § 7912; R. C. 1895, § 6200.] 

§ 8548. Special proceeding, how to become a party to. When a statute 
Provides that a person may present a petition or otherwise become a party 
ma special proceeding, an allegation of his interest in a pleading or affidavit 
18 sufficient for that purpose although his interest is denied, unless he has 

en excluded from such interest by a decree of the court from which he 
has not taken an appeal. [R. C. 1905, § 7913; R. C. 1895, § 6201.) 

- Citation gives jurisdiction. Form of. The process by which the 
court obtains jurisdiction in each proceeding of the parties, who do not 
‘ppear therein, is a citation addressed to such parties, by name or other 
Sufficient description, informing them of the petition or other application 
Upon which it ig issued and the relief thereby claimed or the grounds of the 
order upon which it is issued and the direction therein given; and the time 
and place at which they are required to appear before the court to answer 
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the same with such further particulars as may be specially prescribed by 
statute. [R. C. 1905, § 7914; Pro. C. 1877, § 302; R. C. 1895, § 6202.] 

§ 8550. Time for appearance. The time for appearance must not be more 
than sixty days from the date of the citation and each citation must be 
addressed by the style of ‘“‘ The State of North Dakota,’’ and contain the 
signature of the judge attested by the seal of the court. [R. C. 1905, § 7915; 
Pro. C. 1877, § 302: R. C. 1895, § 6203.] 


ARTICLE 2.— SERVICE oF CITATIONS AND OTHER PAPERS. a 

§ 8551. Citations and notices, how served. Citations and notices, rar 
for service in any Proceedings in a county court, must be served upon ve 
parties personally or in some other mode as hereinafter prescribed. ([R. C. 
1905, § 7916; Pro. C. 1877, § 303; R. C. 1895, § 6204. | 

§ 8552. Service on attorney or guardian, when. When a party on whom 
Service is required has a guardian or attorney of record in the case, service 
must be made on the guardian or attorney and such service is deemed 
be service on the party so represented ; except that a citation must be oe 
on a party represented by a guardian if more than ten years of age, aS we 
as on the guardian. [R. C. 1905, § 7917; R. C. 1895, § 6205.] F 

§ 8553. Service by mail, when and how made. After a party has appeare 
or has been cited to appear in a case, each citation or notice subsequently 
issued in the same case may be served by mail upon him or upon his ember 
or attorney of record as prescribed by the last section. But service by ma 
is not sufficient when a citation requires a party to appear in person, oF 
issues upon an application to revoke the probate of a will or set aside a 
decree awarding a final settlement or distribution, or when the court directs 
service in some other mode. [R. C. 1905, § 7918; R. C. 1895, § 6206.] 

§ 8554. Service by publication, when. Service by publication may be ha 
stituted for personal service by a direction of the court authorizing suc 
service, in either of the following cases: : sds 

1. When the party who is required to make or procure service or his 
attorney files an affidavit Stating that he cannot obtain personal service on 
@ person to be served, because he is unable to ascertain where such eager 
may be found, he having no known place of residence within the state, 1 
the court is further satisfied upon an examination as prescribed in section 
8542 that the statements of the affidavit are true. 

2. When it is established in like manner or appears upon the records 1n 
the case, that the person to be served is a nonresident of this state. [R. C. 
1905, § 7919; BR. GC. 1895, § 6207; 1905, ch. 92, § 1.] ahs 

§ 8555. Mode of service indorsed on citation or notice. Every direction 


§ 8556. Personal service, how made. Personal service within the state 
or elsewhere may be made and proved in the manner prescribed by the code 
of civil procedure “a the personal service of a summons. [R. C. 1905, § 7921; 


affidavit as provided by section 7913 of the code of civil procedure. [R. C. 
1905, § 7922. R. C. 1895, § 6210, 1905, ch. 92, § 3. 

§ 8558. Service by mail, how made and proved. Service by mail is effected 
by depositing in the post office a true copy of the citation or notice to be 
served, inclosed in a plain sealed envelope with the postage thereon fully 
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paid, directed to the person to be served at his post office address; and is 
proved by the affidavit of any person having knowledge of the facts, or by 
a statement thereof in the journal when the mailing is done by the judge. 
[R. C. 1905, § 7923; 1897, ch. 111, § 5; R. C. 1899, § 6211.] 

§ 8559. Citation, when it must be served. Unless otherwise specially 
prescribed by law, a citation issued upon a petition must be served at least 
twenty days before the time therein specified for appearance; every other 
citation must be served at least five days before the time specified for appear- 
ance; and each notice which refers to a future time must be served at least 
five days before the time so designated. When service is made by publication 
such time must be computed from the date of the last publication, and when 
service is made by mail there must be allowed in every instance an additional 
period of five days computed from the date of mailing. [R. C. 1905, § 7924; 
Pro. C. 1877, § 305; R. C. 1895, § 6212.] 


ARTICLE 3.— MANNER AND EFFECT OF APPEARANCE. 


§ 8560. Appearance, how made. In a county court every party of full 
age, who has not been judicially declared incompetent to manage his affairs, 
may appear and prosecute or defend a proceeding in any case either in person 
or by an attorney regularly admitted to practice in this state, except when 
he is required to appear or otherwise act in person, pursuant to a special 
provision of this code; and is held to appear in each proceeding from the 
5 ous] he has been duly cited to appear. [R. C. 1905, § 7925; R. C. 1895, 

§ 8561. Appearance by a minor, how made. When a minor or a person 
who has been judicially declared to be incompetent to manage his affairs is 
a party, he must appear and act by guardian except when he makes 
application for the appointment of a guardian; but if he is a respondent, the 
guardian cannot appear for him until he has been duly served with a citation 
unless the proceeding relates directly to his estate or he is a minor under 
ten years of age. If he has no guardian appearing for him, a special guardian 
must be appointed, as prescribed in the next section. [R. C. 1905, § 7926; 
R. C. 1895, § 6214.) 

Control of guardian ad litem over action. 16 L.R.A. 507. 

§ 8562. Special guardian. Qualifications. How appointed. A special 
guardian must be some capable and disinterested person appojpted by order 
of the court with the written consent of the person appointed (Buch appoint- 
ment may be made summarily at any time upon the application of the 
Icompetent party or a relative or friend of such party, for the purpose of 
Commencing a proceeding or maintaining his interest in a pending pro- 
ceeding ; or without an application at any time after he has been duly cited 
to appear in any proceeding; or whenever in the course of a proceeding in 
which he is represented by a guardian the court has any reason to suppose 
that his interest requires the appointment of another guardian. A special 
guardian so appointed in any case is authorized to appear in the subsequent 
Proceedings therein to which his ward is a party until the appointment is 
revoked. [R. C. 1905, § 7927; Pro. C. 1877, § 308; R. C. 1895, § 6215.] 

§ 8563. Special guardian to qualify same as general guardian. A special 
tne must not receive any money or property belonging to the ward’s 
A ate, unless he qualifies in the same manner as a general guardian; and 
ee general or special, cannot act in any matter in which his interest 

Scverse to that of the ward. [R. C. 1905, § 7928; R. C. 1895, § 6216.) — 
oe Appearance of guardian, effect of. Subject to the foregoing 
the j ctions and in the absence of fraud, collusion or mistake, prejudicial to 

€ interest of the ward, the appearance in his name of his general or special 
tae by leave or direction of the court in any proceeding is deemed to be 

€ appearance of the ward, and has the same effect in tbat proceeding as if 
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he was competent to appear in person. [R. C. 1905, § 7929; Pro. C. 1877, 
§ 311; R. C. 1895, § 6217.] 
Power of guardian or guardian ad litem to enter appearance of ward. 32 L.R.A. 683. 
§ 8565. Appearance, how effected. Notice of all proceedings. An appear- 
ance in any proceeding is effected by giving notice of the appearance in open 
court either orally or in writing or by pleading, or making application therein 
to the court for an order or direction of any kind. A party who appears, 
or is held to appear, as hereinbefore prescribed, is deemed to have knowledge 
of each postponement, and all other acts done in the course of the proceeding 
from the commencement until the final disposition thereof, without further 
notice, except such as is imparted by the records of the court. A party who 
appears as hereinbefore prescribed, may waive in writing the service of any 
further citation, notice or papers in the proceeding and thereafter no such 
citation, notice or paper need be served on him. [R. C. 1905, § 7930; R. C. 
1895, §§ 6218, 6219; 1901, ch. 60. ] 


ARTICLE 4.— COMMENCEMENT OF A SPECIAL PROCEEDING AND THE PLEADINGS 
THEREIN, 


§ 8566. Special proceedings, how commenced. A special proceeding in 
the county court is commenced by the voluntary appearance and pleading 
of all the parties, or by the presentation of a petition by a competent party 
and the issuance of a citation to the other parties. [R. C. 1905, § 7931; 1897, 
ch. 111, § 6; R. C. 1899, § 6220. ] a 

§ 8567. Proceeding by citation. Time to plead. When the proceeding 18 
commenced by citation the respondents shall plead at the time when they are 
cited to appear unless the court allows further time; but a party in default 
may be allowed to plead at any time before the hearing is concluded on 
such terms as the court deems just. [R. C. 1905, § 7932; R. C. 1895, § 6221.] 

§ 8568. Pleadings in a special proceeding. The pleadings in a special pro- 
ceeding in the county court are the petition and the answer or cross petition 
of a respondent. Several parties may unite in a pleading when, as between 
themselves, their respective interests are not adverse. All pleadings must be 
filed in writing and every pleading except the answer of a special guardian 
must be verified as prescribed in the code of civil procedure. [R. C. 1909, 
§ 7933; R. C. 1895, § 6222. ] : 

§ 8569. Petition, contents of. A petition must set forth the facts which 
authorize the special proceeding, entitle the petitioner to relief therein and 
show the relation of the other parties to the estate or matter in question 
according to the provisions of this code which relate to that proceeding, 
with a prayer for the relief which the petitioner claims therein. [R. C. 1905, 
§ 7934; R. C. 1895, § 6223.] 

§ 8570. Answer, contents of. The answer may admit or deny the allega- 
tions of the petition or any material fact therein stated and allege new matter 
of defense to the whole or any part of the relief claimed. [R. C. 1905, § 7939; 
R. C. 1895, § 6224. ] 


s. he Pleadings, requisites of. The formal requisites of a pleading are 
as follows: 

1. The caption, which shall contain the name of the county and court 
and title of the case, as for example, ‘‘ Estate of A. B., deceased,’’ or 
“* Guardianship of C, D., minor,’’ and the names of the parties to the special 
proceeding, distinguishing them as petitioner and respondent, followed by 
a word or words descriptive of the pleading, as for example, ‘‘ Petition for 
probate of will.’’ 

2. The statement of facts. 

3. The prayer for relief; but no prayer is necessary in an answer except 
for the purpose of claiming affirmative relief. 

4. The signature of the party or his attorney or guardian. 

d. The verification. [R. C. 1905, § 7936; R. GC. 1895, § 6225.1 
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§ 8572. Issue, how raised. An issue arises upon each of the following 
allegations of a pleading: 

1. Upon each averment in the petition of the execution of a will, or of the 
death of any person when necessary to jurisdiction, or of any fact alleged 
as cause for setting aside a decree or order of the court, although not 
controverted by answer. 

2. Upon every other material allegation of a petition which is controverted 
by answer. 

3. Upon every fact alleged in the answer except an admission of a fact 
alleged in the petition. [R. C. 1905, § 7937 ; R. C. 1895, § 6226.) 


he desires time in which to prepare his decision, [R. C. 1905, § 7939; R. C. 
oe § 6228. ] 


8575. P 
out a written application and an adjournment of the court from time to time 
in the progress of a hearing operates as a postponement without a formal hear- 


£ eae olowing Provisions of this article. [R. C. 1905, § 7941; R. C. 1895, 


there ig NO good reason to suppose that he will be able to attend within a rea- 
S0onable time to which the hearing may be postponed, the judge shall proceed 
_to the place where the Witness is and there take his testimony as in open 
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court; but if an interested party so requests, the testimony of such witness 


must be taken in the form of a deposition. [R. C. 1905, § 7943; 1897, ch. 11], 
§ 8; R. C. 1899, § 6232. ] 


ARTICLE 6.— DECREES AND ORDERS. 


§ 8579. Decision in a special proceeding contains what. A decision of the 
county court upon the pleadings and proofs in a special proceeding shall state 
the material facts found by the court and award relief consistent therewith 
and with such directions ag may be necessary or proper to give effect to the 
same and is a final determination of the rights of the parties so adjudicated, 
styled indifferently a decree or final order. [R. C. 1905, § 7944; Pro. C. 1877, 
§ 299; R. C. 1895, § 6233. ] 


Probate court’s order for sale of property is to be accorded same force as circuit 
court judgments, although it does not set forth facts showing sale to be necessary. 
Blackman vy, Mulhall, 19 S. D. 534, 104 N. W. 250. 


Findings of fact, conclusions of law and statement of relief awarded embodied in 
single document constitute county court decree. Lemery v. Lemery, 15 N. D. 312, 107 


N. W. 365. 

§ 8580. Decree, to contain what. A decree which settles an account must 
intelligibly refer to a statement of the account on file and contain a summary 
thereof as settled. [R. C. 1905, § 7945; R. C. 1895, § 6234.] 

§ 8581. Order, how obtained. Every direction entered of record or given 
in writing by a county court and not included in a decree is styled an order. 
Each order must be founded on a written application, unless the court is 
expressly authorized to make the same at its discretion or otherwise on its 
own motion. Each application for an order is styled a motion, but when the 
facts relied on as ground of a motion do not appear of record they must be 
set forth by affidavit. [R.C. 1905, § 7946; R. C. 1895, § 6235.] 

§ 8582. Order, contents of. An order based upon facts within the knowl- 
edge of the judge, or upon facts proven by the testimony of a witness, must 
contain a statement or recital of the existence or proof of the facts which 
authorize the order. But when an order is made upon matter of record, 4 
reference to an affidavit, pleading or other record upon which such facts 


appear is sufficient. [R. C. 1905, § 7947; R. C. 1895, § 6236. ] 
§ 8583. Order, may be 


Serving a citation or appointing a special administrator or appraiser, a restrain- 
ing order, an order requiring a return to be made, or an account to be rendered, 
or any peremptory or other order which the court is expressly authorized to 
make without a previo 
for such order is made or presented. ([R.C. 1905, § 7948; R. C. 1895, § 6237. ] 

§ 8584. Order, persons affected to be cited. Before an order can be given 
upon a motion which does not come within the provisions of the last section, 
all persons who will be affected by the order must be cited to appear and 


be given an opportunity to defend against the same, but when a motion is 
presented in the course of a pe 
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; § 8586. Costs, when awarded. Costs may be awarded in a decree or order as 
ollows : 

1. When there is no contest, the petitioner if successful is entitled to costs 
payable out of the estate. 

2. When there is a contest, the successful party is entitled to costs payable 
by the adverse party or out of the estate as justice requires; but if the opposing 
parties are each in part successful, the award of costs is in all respects in the 
sound discretion of the court with the limitations hereinafter prescribed. 

3. Costs cannot be awarded against an executor, administrator or guardian, 
personally, unless incurred by his neglect or misconduct. 

4, Costs payable out of the estate may be awarded in favor of an executor, 
administrator or guardian, acting in good faith, although unsuccessful. 

5. A reasonable sum payable out of the estate must be awarded in favor of 
a party appearing by a special guardian as compensation for his services; 
but for the benefit of the estate the court may include a like sum m the amount 
awarded against an adverse party, or direct the same to be deducted in the 
final distribution from the share of the party so appearing. 

6. Except as provided in the preceding subdivision, the sum awarded as 
costs in favor of a party must not exceed the amount of his expenses actually 
and necessarily incurred in procuring the service of process and the attendance 
of his witnesses or their depositions, and must be determined by the court 
upon an itemized statement of the expenses so incurred, verified by the affidavit 
of the party or his attorney and presented at or before the announcement of 
the decision. [R. C. 1905, § 7951; R. C. 1895, § 6240.] 

§ 8587. Decree or order for money, how enforced. A decree or final order, 
which directs the payment of a sum of money by a party personally, may be 
enforced by an execution against his property, issued by the judge and made 
returnable to the county court, and must require the officer to apply the money 
thereupon collected in accordance with the order or decree. In other respects 
the process and mode of collection shall conform to the provisions of the code 
of civil procedure relating thereto, a decree being for that purpose regarded 
asa judgment. ([R. C. 1905, § 7952; R. C. 1895, § 6241.] 

§ 8588. Decree or order to perform any act, how enforced. A decree or 
order, which requires or prohibits the performance of any act other than the 
payment of money by a party or other person, may be enforced by serving a 
certified copy of such order or decree personally on the party or person who 
18 required thereby or by law to obey it and by punishing him for a contempt 
of court if he refuses or willfully neglects to obey it. A decree or order, 
which directs the payment or delivery of money to an executor, administrator 
or guardian entitled to receive it or directs the payment or delivery by an 
executor, administrator or guardian of money by him received by virtue of 
G eoann may be enforced in like manner. [R. C. 1905, § 7953; R. C. 1895, 
_ § 8589. Punishment for contempt does not bar action on bond. The pun- 
ishment of a delinquent for a contempt or the levy of an execution upon his 
Property as prescribed in the last two sections does not bar or suspend an 
action against him or the sureties on his bond in relation to the same matter, 
or otherwise affect such action as respects any sum remaining unpaid. [R. C. 
1905, § 7954; R. C. 1895, § 6243.] 


ARTICLE 7.— MISTAKES, OMISSIONS AND AMENDMENTS. 


§ 8590. Court may amend process, when. A county court may at any time 
n motion of a party amend its process by correcting a mistake or supplying 
an omission in any respect, when the defect has not prejudiced and the amend- 
ment will not injure the party to or against whom such process was issued ; 
and may in like manner permit a return or other intermediate proceeding to 
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be amended in accordance with the facts. [R. C. 1905, § 7955; R. C. 1895, 

6245. 
; § S501. Amendments to pleadings for mistakes allowed. A county court 
may also on motion of a party and in furtherance of Justice at any time permit 
such party to amend any pleading or motion by adding or striking out the 
name of a party or by correcting a mistake in the name of a party or a mistake 
in any other respect or by inserting other allegations material to the case or 
by conforming the allegations to the facts proved. And no decree or order 
shall be vacated, revoked or reversed for an omission in the findings of any 
material fact which actually existed or for the nonaverment of any fact in a 
pleading or other paper if the existence of such fact is established when the 
objection is taken; but the court shal] amend the defect or direct an amend- 
ment as the circumstances require. [R. C. 1905, § 7956; Pro. C. 1877, § 299; 
R. C. 1895, § 6246.] : 
__ § 8592. Amendment, costs allowed when. Every amendment authorized by 
this article may be made without prejudice to any act previously done to take 
effect as of the date of the original proceeding, but when an amendment is 
made in any proceeding after a decision is rendered costs may be awarded 
against a party in whose favor the amendment operates as the court shall 
. deem just and proper. [R. C. 1905, § 7957; R. C. 1895, § 6247.] hee 

§ 8593. Hour intended. Whenever a future day is specified in a citation, 
notice or order for any purpose, and no particular hour is specified the time 
intended shall be taken to be the hour of ten o’clock in the forenoon of the 
day named. ([R. C. 1905, § 7958; R. C. 1895, § 6248.] 


ARTICLE 8.— REHEARINGS. 


§ 8594, Rehearing is what. A rehearing is a re-examination of the facts 
involved in a decree or order upon the grounds set forth in a motion or petition 
to open and vacate or modify the same or some part thereof. [R. C. 1905, 
§ 7959 ; R. C. 1895, § 6249. ] 

§ 8595. Rehearing, for what causes granted. A rehearing may be granted 
for either of the following causes: 

1. Mistake, inadvertence, surprise or excusable neglect of the party making 
the application. 

2. Any irregularity in the service of process or any fraud or misconduct 
of the prevailing party or his attorney or agent, or any abuse of discretion 
on the part of the court, which prevented the applicant from appearing oF 
maintaining a material issue on his part at the former hearing. 

3. Newly discovered evidence material to the issue which could not with 
reasonable diligence have been produced at the former hearing by the party 
making the application. 

- The nonexistence of any fact necessary to jurisdiction. [R. C. 1905, 
§ 7960 ; R. C. 1895, § 6250. ] 

§ 8596. Rehearing, application for. An application for a rehearing may be 
made by motion or petition according to the mode in which the original appli- 
cation was made, and the parties interested must be cited accordingly. But 
every application upon any ground specified in the first subdivision of the pre- 
ceding section must be made within thirty days from the date of the order 
or decree, and every application made upon grounds specified in the second 
and third subdivisions must be made within one year from the date of the 
decree or order to which it relates. [R. C. 1905, § 7961; R. C. 1895, § 6251.] 

§ 8597. Application for a rehearing, must show what. In addition to one 
or more of the foregoing causes every application for a rehearing must set 
forth each material issue which the applicant expects to maintain or desig- 
nate the same by reference to his former pleading and no other issue can be 
tried. The causes so alleged and the issues go presented may be controverted 
as in other cases; and after hearing the allegations and proofs of the parties 
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the court shall grant or deny the application as justice and equity require. 
[R. C. 1905, § 7962; R. C. 1895, § 6252.] 
§ 8598. Application granted. Duty of court. If the application is granted 


ARTICLE 9,— APPEALS. 


§ 8599. Appeals, who may take and from what. Any party or other person 
specified in the next section who deems himself aggrieved may appeal, as 


stantial right made by a county court to the district court of the same county. 
[R. C. 1905, § 7964; Pro. C. 1877, § 312; R. C. 1895, § 6254.] 


Guardian of incompetent may appeal from revocation of appointment. Re Olson, 10 
8. D. 648, 75 N. W. 203. 
oad to appeal from county court decree. Lemery v. Lemery, 15 N. D. 312, 107 N. W. 
Executor entitled to appeal from probate or refusal to probate will. Halde v. Schultz, 
17 8. D. 465, 97 N. W. 369, 
Right of administrator to appeal from default judgment. Re Carvers’s Estate, 10 
8. D. 609, 74 N. W. 1056. 
_ § 8600. Appeal, parties to. Each person who was a party to the proceeding 
in the county court and each other person who has or claims in the subject 


- Appeal not effected, when. An appeal from an order which directs 


istrator or guardian may appeal without filing an undertaking from a decree 
or order made in any proceeding in a case in which he has given an official 
bond ; and when he appeals in that manner the bond stands in place of such 


although he has not given bond, but the appeal will not operate as a stay 
unless taken from an order which grants or refuses a transfer of the case. 
[R. C. 1905, § 7968 ; Pro. C. 1877, § 331; R. C. 1895, § 6258. ] 


Inapplicable to appeal by administrator from decision of county court revoking pro- 
a and letters issued. Ransier y, Hyndman, 18 N. D. 197, 119 N. W. 544. 

Applies only to appeals from county court; must give cost bond on appeal from 
Justice court. Richardson v. Campbell, 9 N. D. 100, 81 N. W. 31. 
en aa Ne exempt special administrator from giving appeal bond. Re Tabor, 13 S. D. 

’ - W. 898. 


§ 8604. Appeal, extension of time. When the appellant seasonably and in 
800d faith serves a notice of appeal on some of the parties, but through mistake 
DF excusable neglect fails to obtain service on all, or in like manner omits 
to do any other act necessary to perfect the appeal or effect a stay, the county 
rourt upon proof of the facts by affidavit may, in its discretion, extend the 
time for Perfecting the service or other act and permit an amendment accord- 
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ingly upon such terms as justice requires. [R. C. 1905, § 7969; Pro. C. 1877, 
§ 328; R. C. 1895, § 6259.] 

§ 8605. Parties to an appeal, how brought in. A party specified in section 
8600, who was not served with notice by reason of the fact that his interest 
or claim did not appear upon the records of the county court at the time when 
the appeal was taken, is deemed to have been duly served from the time when 
he appears in the district court for any purpose connected with the appeal, 
or he may be brought in by order of the district court on such notice as the 
court shall prescribe. [R. C. 1905, § 7970; R. C. 1895, § 6260.] 

§ 8606. Appeal on question of law, how perfected. For the purpose of 
taking an appeal on questions of law alone, the notice must contain a state- 
ment to that effect, and specify the errors in law which the appellant intends 
to rely on as grounds of the appeal and the time and place at which the appeal 
will be brought on for trial. Every other notice of appeal is sufficient which 
designates the party who appeals and the order or decree from which the 
appeal is taken and the intermediate orders if any upon which the appellant 
desires a review. And every appeal must be held to have been taken upon 
the facts and matter in law generally, unless the notice clearly indicates an 
intention to appeal on questions of law alone, but the appellant may by his 
notice restrict the appeal to any specific direction or award contained in a 
decree, if the issue upon which the same depends can be separately tried and 
determined without prejudice to any other part of the decree. [R. C. 1905, 
§ 7971; Pro. C. 1877, § 316: R. C. 1895. § 6261.1 

Notice of appeal to be filed with judge of county court. Starkweather v. Bell, 12 
8. D. 146, 80 N. W. 183. 

§ 8607. Specification of errors on appeal. A specification of errors must 
contain a reference to each particular error appearing of record in the decree 
or order in the Proceedings on which it is founded to which the appellant 
objects. [R. C. 1905, § 7972; 1897, ch. 111, § 10; R. C. 1899, § 6262.] 

§ 8608. Undertaking on appeal. Stay. An undertaking on appeal must be 
executed in favor of the appellees in such sum as the county court shall pre- 
scribe by the appellant or his agent or attorney in his name and sufficient 
sureties approved by the judge, to the effect that the subscribers will pay to 
the parties entitled thereto all costs of the appeal that shall be awarded against 
the appellant by direction of the district court not exceeding the sum therein 
stated. But the execution or enforcement of the decree or order appealed 
from shall not be stayed, unless the instrument contains a further undertaking 
to the effect that the subscribers will also pay all damages which the appellees 
or any of them shall sustain by reason of the appeal or a separate undertaking 
to that effect is executed and filed in like manner. [R. C. 1905, § 7973; Pro. 
C. 1877, § 317; R. C. 1895, § 6263.] 


co of appeal bond. Skinner v, Holt, 9 8. D. 427, 69 N. W. 595, 62 Am. St. 
ep. : 


§ 8609. Undertaking, amount of. The sum prescribed in an undertaking 
for costs must not be less than one hundred dollars. The sum prescribed 1n 
an undertaking for damages shall be such further sum as the judge deems 
sufficient, and to aid him in determining the same or the sufficiency of the 
sureties, the judge may examine the sureties and other witnesses under oath. 
After an appeal is perfected the district court may by order require the appel- 
lant to give a new undertaking in a larger sum or with other sureties when the 
sum specified in the original undertaking is deemed insufficient or a surety is 
found to be insolvent, has removed from the state or is of doubtful financial 
responsibility, and unless the order is complied with the appeal may be dis- 
missed or the stay dissolved as the case requires. [R.C. 1905, § 7974; Pro. C. 
1877, § 320; R. C. 1895, § 6264. ] 

§ 8610. Undertaking, obligations of. The prescribed undertaking for the 
payment of damages creates an obligation on the part of the principal and 
sureties executing the same to compensate each of the appellees for all pecun)- 


2042 


Parties and Process. PROBATE CODE. | §§ 8610-8614 


ary loss and injury which he shall sustain in consequence of the appeal respect- 
ing each and every right or claim which was determined or enforced in his 
favor by the decree or order from which the appeal is taken so far as the 
same shall be affirmed or otherwise sustained by the appellate court. When 
the decree or order directs the appellant or another party to pay or deliver 
money or other property, or to perform any other act to which the stay applied, 


all loss and injury sustained by an appellee in consequence of its detention 


the case likewise stays all further proceedings in that case. In other respects 
the decree or order of the county court remains unaffected until reversed or 
§ 6266 by direction of the appellate court. [R. C. 1905, § 7976; R. C. 1895, 

§ 8612. Appeal does not stay probate of will or letters of administration, 
when. An appeal from a decree or order admitting a will to probate or grant- 


§ 8613. Appeal does not stay order for special administrator or revoke pro- 
bate of will. An appeal does not Stay the execution or enforcement of a 
decree or order which appoints a special administrator or revokes the probate 
of a will or Suspends or removes an executor, administrator or guardian, or 


§ 6266) his appointment. [R. C. 1905, § 7978. Pro. C. 1877, § 323; R. C. 1895, 


much thereof as may be material, together with the notice of appeal and proof 
Of service. the undertaking and other matters of record relating to the appeal ; 
and unless such transcript is delivered to the clerk within ten days, the dis- 
trict court may on motion of any party interested require and compel him to 
make and certify the same and may in like manner require him to amend the 
transcript as often as may be necessary or to certify and send up a will or 
other written instrument in itg original form. When all the proofs upon which 
‘le court acted appear in the transcript the certificate shall so state. (R. C. 


t 
1905, § 7979 ; Pro. C, 1877, §§ 324, 327; R. C. 1895, § 6269.] 
rial de novo in appellate court. Green v. Sabin, 12 S. D. 496, 81 N. W. 904; Engle 
¥- Yorks, 7 §. D. 254, 64 N. W. 132, 
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Separate appeals by different claimants from appointment of administrator will be 
considered as one case. Re McClellan, 20 8. D. 498, 107 N. W. 681. 


Circuit court on appeal can tr only questions presented by record in county court. 
Re Skelly, 21 8. D. 424, 113 N. W. 91. 


§ 8615. Appeal docketed in district court, when. Upon the delivery of such 
transcript and payment of the clerk’s fee, the appeal must be docketed in the 
district court and placed on the calendar of causes for trial according to 
the date on which it was perfected and without a notice of trial or note of 
issue at the next term convening, not less than ten days after the taking of the 
appeal, and must be disposed of accordingly during the term, unless sooner 
disposed of in pursuance of the provisions of the next section. [R. C. 1905, 


and place of hearing may be, given as often as may be necessary, and the 
appeal may, notwithstanding any such notice, be brought to a hearing at any 
time by an appellee upon a like notice served on the appellant or his attorney 
of record in the county court. [R. C. 1905, § 7981; R. C. 1895, § 6271.] 

§ 8617. Appeal to be dismissed, when. If the transcript is not certified to 
the district court on or before the second day of the term designated in section 
8615 and the appellant does not make application for an order requiring the 
same to be certified forthwith 
of and the appellant fails to do any act necessary in order to have the same 
docketed and brought upon the calendar on or before the second day of such 
term, any appellee may have the same so entered by order of the court upon 
the production of a certified copy of the decree or order appealed from and 
the notice of appeal, and thereupon the appeal shall be summarily dismissed 
with ten dollars costs to such appellee, unless the appellant satisfactorily 


excuses his default and forthwith pays such costs. [R. C. 1905, § 7982; R. C. 
1895, § 6272.] 


in effect an affirmance of the decree or order appealed from. [R. C. 1905, 
§ 7983 ; Pro. C. 1877, § 328; R. C. 1895, § 6273.] 


§ 8619. Powers of district court on appeal. At a hearing of the district 


decision accordingly, affirming or reversing the decree or order appealed fr om 
or reversing in part and affirming as to the remainder, with such directions 
as may be necessary or Proper respecting the decree or order to be entered in 
the county court. ‘[R. C. 1905, § 7984; Pro. C. 1877, § 325; R. C. 1895, § 6274.] 
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trying issues to a jury if a-jury is demanded. When the appeal Is taken 


mitted in the form of affidavits or otherwise appear of record, the appeal must 
be determined upon the certified transcript. [R. C. 1905, § 7985; Pro. C. 1877, 


Trial de novo in appellate court. Green v. Sabin, 12 8. D. 496, 81 N. W. 904 ; Engle 
v. Yorks, 7 8. D. 254, 65 N. W. 139. 
not limit manner of trial de novo to review of record of lower court. Re 
Peterson, 22 N. D. 480, 134 N. W. 751. Sedous 
Jury trial cannot be demanded as matter of a on appeal from probate to circuit 
court in will contest case. Shaw v. Shaw, 28 8. D. 221, 133 N. W. 292. 
Separate appeals by different claimants from appointment of administrator will be 
considered as one case. Re McClellan, 20 8S. D. 498, 107 N. W. 681. ; 
Circuit court on appeal can try only questions presented by record in county court. 
Re Skelly, 21 8. D. 424, 113 N. W. 91. _ a 
§ 8621. District court findings on appeal. A decision of the district court 


upon the facts must designate the issues tried and contain the material facts 


623. Costs, payable how. The costs of an appeal shall be settled and 
determined by the district court agreeably to the provisions of section 8586 


the party in whose favor and the party against whom the same shall be awarded 
y the county court. I the appellant is required to pay costs, the amount 


sureties on his undertaking as prescribed in the next section without an 
1895 § e276 to that effect. [R. C. 1905, § 7988; Pro. C. 1877, § 329; R. C. 
» § 6278, 

: Decision on appeal. Enforcement of the decree. Each order or . 
decision of the district court which dismisses or determines an appeal and each 
Preliminary order which affects the merits must be given in writing and filed 
with the clerk and by him entered of record, after which the clerk shall attach 
thereto the original of each paper filed by the parties in the district court, each 
Proper certificate to that court in the original form and certify and transmit 

€ same without delay to the county court there to become part of the record; 
but when a stay is granted or effected in the district court, they shall not be 
transmitted until the Stay has expired. Each order or decision so trans- 
mitted shall be immediately entered in the journal and a decree or order as 
© Case requires shall likewige be entered by the county court in conformity 
to the directions of the appellate court and be enforced in the same manner 
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as other decrees or orders of the county court. [R. C. 1905, § 7989; Pro. C. 
1877, § 330; R. C. 1895, § 6279. ] ) 


After appeal to district court has been perfected, except that undertaking is defective, 
district court gains jurisdiction to order record to be remanded to county court that 
cufficient bond may be filed and retransmitted. Re Peterson, 22 N. D. 480, 134 N. W. 
751, 


ARTICLE 10.— APPROVAL OF UNDERTAKINGS AND BonpDs. 


§ 8625. Bonds, justification and approval of. Every surety in a bond or 
undertaking prescribed by this code must make affidavit in connection with 
the instrument to the effect that he is a resident and freeholder of this state, 
and is worth the sum specified in the instrument in property within the state 
over and above all his debts and liabilities and property exempt by law from 
execution. But when there are more than two sureties each may state in his 
affidavit a sum less than that so specified, if the total amount stated in their 
affidavits is double the amount of the bond or undertaking, and before approv- 
ing such sureties, the court must also be satisfied of the truth of their affidavits 
and may require them to appear before him and examine them under oath 
and hear the testimony of other witnesses respecting the matters therein 
stated or any other fact affecting their financial responsibility. [R. C. 1905, 
§ 7990 ; Pro. C. 1877, § 81; R. C. 1895, § 6280.] 

§ 8626. Money deposit in lieu of sureties, In lieu of the sureties required 
in an undertaking for costs prescribed in this code, the party giving the same 
may deposit with the county judge a sum of money equal to the amount of his 
undertaking to be applied by the court agreeably to the provisions of the 
instrument in payment of any costs thereafter awarded against him, or restored 
to him after he is exonerated from such payment as the event shall determine. 
[R. C. 1905, § 7991; R. C. 1895, § 6281.] fay A 

§ 8627. Bond, approval to be indorsed. When a bond or undertaking is 
approved, the judge shall indorse his approval thereon and file and preserve 
the instrument in his office. Except when otherwise specially provided, all 
bonds and undertakings in anywise required by the provisions of this code 
shall run to the state of North Dakota as nominal payee, and an action may 
be brought and maintained on any such bond or undertaking by and in the 


name of any person injured by any violation of the provisions thereof. [R. C. 
1905, § 7992; R. C. 1895, § 6282. ] 


CHAPTER 4. 
SPECIAL PROCEEDINGS FOR THE PROBATE OF WILLS AND OTHER 
PURPOSES. 


ARTICLE PRODUCTION AND CusToDY oF WILL, §§ 8628-8633. 


1. 

2. SPECIAL PROCEEDINGS FOR THE PROBATE OF A WILL, §§ 8634-8655. 

3. SPECIAL PRocEEpIngs FOR THE APPOINTMENT OF ADMINISTRATORS, 
§§ 8656-8666. 

4. APPOINTMENT oF SPECIAL ADMINISTRATORS, §§ 8667-8671. 

5. ForEIan WILLs anp LETTERS OF ADMINISTRATION, §§ 8672-8674. 

6. SPECIAL PRocEEDINGS FOR PROBATE OF HErRsHIP, §§ 8675-8681. 


ARTICLE 1,— PRODUCTION AND CustTopy oF WILL. 


§ 8628. County judge Opens will and gives notice. Every county judge, 
having the custody of a will or to whom a will is delivered, must after the 
death of the testator publicly open and examine such will and file the same 
in his office and give notice thereof to the persons interested in its provisions 
or deliver such will to the county judge having jurisdiction of the case. 
[R. C. 1905, § 7993; Civ. 6. 1877, § 700; R. C. 1895, § 6283.] 
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§ 8629. Custodian to deliver will. Liability for failure, Every other per- 
son having the custody of a will must immediately after receiving knowledge 


g 
form that duty he ghall be liable to each and every person interested in the 
will for all amages caused by such neglect. [R. C, 1905, § 7994; Pro. C. 1877, 
] 


with the order. [R. C. 1905, § 7995 ; Pro. C, 1877, §14;R.6. 1895, § 6285.] 

§ 8631. Probate of nuncupative wills, Nuncupative wills may at any time 
Within six months after the testamentary words are spoken by the decedent, 
be admitted to probate on petition and notice as provided for the probate of 


must accompany the petition and be duly verified. The county court. must 
not receive or entertain a petition for the probate of a nunecupative will until 


Viving husband or wife, if any, and all other persons resident in the county 
and state interested in the estate, are notified, as provided for the prebate 
of wills, Contests of the probate of nuncupative wills and appointments of 


thereby must be had, conducted and made as provided in cases of the pro- 
bate of written wills; provided, that double the period allowed for the peti- 
tion of revocation of the probate of a written will shall be allowed in which ~ 
petition for the revocation and annulling of a nuncupative will, [R. C. 
1905, § 7996, 1897, ch. 111, § 16; R. C. 1899, § 6286. ] 
§ 8632, ed 


: unexecuted until probated, A will, foreign or domestic, shall 
not be carried into effect unti] admitted to probate as hereinafter prescribed. 
[R. 6 1905, § 7998; R. C. 1895, § 6228. ] 


ARTICLE 2._ SPECIAL PROCEEDINGS FOR THE PROBATE oF a WILL. 


Wills, originals and nuncupative, when probated. A special _pro- 
ceeding for the Probate of a wil] may be commenced at any time within 
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claim is made, at any time. [R. C. 1905, § 7999; BR. C. 1895, § 6289; 1903, 
ch. 208. 
Pihdeney of probate proceedings in both state and federal courts. 42 L.R.A. 460. 
Right to dismiss or withdraw proceedings to probate a will or issues thereunder. 
19 L.R.A.(N.S.) 121. 
Effect of delay in probating will. 57 L.R.A. 253. 
Probate of joint or mutual wills. 38 L.R.A. 289. 

§ 8635. Petition to probate, contents of. A petition for the probate of a 
will shall, in addition to the facts prescribed in section 8569 of this code, give 
a brief description of the will referring to the same as filed or allege that 
it has been lost or destroyed and set forth its provisions in full, and must 
set forth the state and county in which the property is situated and allege 
its probable value distinguishing between personal and real property and the 
probable yearly value of the rents, profits and income of the real property, 
and may pray for the appointment of the executor named in the will or 
allege his disability or refusal to act and pray for the appointment of a tes- 
tamentary administrator. Such petition may be presented by any party 
designated in the next section or by a creditor of the testator. [R. C. 1909, 
§ 8000; Pro. C. 1877, §§ 11, 12, 38, 47: R. C. 1895, § 6290.] 

Probate of part of will. 34 L.R.A.(N.S.) 971. 
Contents of will as affecting right to probate. 34 L.R.A.(N.S.) 965. 

§ 8636. Citation issues to all interested. The parties who must be cited 
upon the petition for the probate of a will include the surviving husband or 
wife, if any, all the heirs of the testator, the devisees and legatees name 
therein, all persons in being who would take an interest in any portion of the 
property under the provisions of the will and the executor or executors, trustee 
. oe named therein. [R. C. 1905, § 8001; Pro. C. 1877, § 32; R. C. 1899, 

Right to probate will on service of notice by publication. 35 L.R.A.(N.8.) 1058. 

§ 8637. Service of notice to persons interested when another will exists. 
When there is reason to suppose that there may be another will of the testator 
in existence or persons interested in the estate who are not named in the 
petition, the court shall annex to the names of the respondents to whom the 
citation is addressed the words “ and all other persons interested ’’ and direct 
service thereof by. publication in addition to the service otherwise prescribed 
by this code. [R. C. 1905, § 8002; Pro. C. 1877, §§ 15, 16; RB. C. 1895, § 6292.] 

§ 8638. Proceedings when probate of will is contested. A respondent may 
by his answer deny the execution of the will or the competency of the 
decedent to make the same or allege any facts showing that it has been 
revoked, or was procured by duress, menace, fraud, undue influence or other 
cause affecting its validity, and may at his election pray for the appointment 
of an administrator; or he may allege any ground of objection there may 
be to the appointment of the proposed executor or testamentary administrator 
and pray the appointment of some other person. He may also make his 
Lover & cross petition and thereby allege the execution of another will by 
the decedent of earlier or later date, and pray that the same be admitted 
to probate instead of that proposed by the petition. A cross petition may be 
answered in the same manner as a petition; but if there are new parties 
interested in the will thereby proposed, who do not appear, they must before 
the trial be cited to appear as in other cases. [R. C. 1905, § 8008; Pro. ©. 
1877, §§ 22, 47; R. C. 1895, § 6293.] 

8639. Executor to accept trust. Each person named in a will as executor 
shall state in his pleading whether or not he is willing to accept the trust. 
[R. C. 1905, § 8004; Pro. ¢. 1877, § 18; R. C. 1895, § 6294.] : 

§ 8640. Probate admitted if no contest, how. The court may in its discre- 
tion grant the probate of a written will, unless the same is contested on the 
testimony of one only of the subscribing witnesses, if he testifies that the 
instrument was subscribed by the testator or was acknowledged and declared 
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by him to be his will as prescribed by law, and that he believes that the 
testator was at the time of sound mind. [R. C. 1905, § 8005; Pro. C. 1877, 


§ 20; R. C. 1895, § 6295.] | 
Proof of will by one witness only. 15 Am. Dec. 127. 


§ 8641. Contesting probate of will. If any one appears to contest the 
will, he must file written grounds of opposition to the probate thereof. and 
serve a copy on the petitioner and other residents of the county interested 
in the estate, any one or more of whom may demur thereto upon any of the 
grounds of demurrer allowed by law in civil actions. If the demurrer be 
sustained, the court must allow the contestant a reasonable time, not exceeding 
ten days, within which to amend his written opposition. If the demurrer 
is overruled, the petitioner and others interested may jointly or separately 
answer the contestant’s grounds, traversing or otherwise obviating or avoid- 
ing the objections. Any issues of facts thus raised involving: 

1, The competency of the decedent to make a last will and testament. 

2. The freedom of the decedent at the time of the execution of the will 
from duress, menace, fraud or undue infiuenee. 

3. The due execution and attestation of the will by the decedent or sub- 
scribing witness; or, 

4. Any other questions substantially affecting the validity of the will 
must be tried and determined by the court. 

On the trial the contestant is plaintiff, and the petitioner is defendant. 
The court, after hearing the case, must give in writing the findings of fact 
and conclusions of law upon the issues submitted, and upon these the court 
must render judgment, either admitting the will to probate or rejecting it. 
In either case the proofs of the subscribing witnesses must be reduced to 
writing. If the will be admitted to probate, the judgment, will and proofs 
must be recorded. If the will is contested, all the subscribing witnesses who 
are present in the county, and who are of sound mind, must be produced and 
examined; and the death, absence or insanity of any of them must be satis- 
factorily shown to the court. If none of the subscribing witnesses resides in 
the county, and is present at the time appointed for proving the will, 
the court may admit the testimony of other witnesses to prove the sanity of 
the testator and the execution of the will; and as evidence of the execution, 
it may admit proof of the handwriting of the testator and the subscribing 
witnesses or any of them. The testimony of each witness, reduced to writing 
and signed by him, shall be taken, kept-and filed by the judge, and shall 
be good evidence in any subsequent contests or trials concerning the validity 
of the will, or of the sufficiency of the proof thereof, if the witness be dead, 
or has permanently removed from this state. If the court be satisfied upon 
the proof taken that the will was duly executed, and that the testator was 
at the time of the execution thereof of sound and disposing mind, and not 
acting under duress, menace, fraud or undue influence, a certificate of the 
Proof and the facts so found, signed by the judge and attested by the seal 
of the court, must be attached to the will. The will and the certificate of 
the proof thereof, together with all the evidence taken, must be filed by the 


Judge and recorded by him. [R. C. 1905, § 8006; 1897, ch. 111, § 13; R. C. 
1899, § 6296,] ! 8 : 


_ Findings of fact, conclusions of law and statement of relief awarded, embodied in 
nae ee constitute county court decree. Lemery v. Lemery, 15 N. D. 312, 107 


Certified transcript of record below must be used on appeal where proofs on which 
county court acted were in form of affidavits. Re Peterson, 22 N. D. 480, 134 N. W. 751. 
Tho may oppose probate of will. 68 Am. Dec. 447; 130 Am. St. Rep. 186. 
Right of duty of pretermitted heira to contest probate. 37 L.R.A.(NS.) 1144. 
pare of state to contest probate so as to escheat the property. 2 L.R.A.(N.S.) 643. 
alidity of agreement to defeat probate. 16 L.R.A.(NS.) 236. 
alidity of contract not to contest probate. 13 L.R.A.(N.S.) 484. 


10 ha mins oF withdraw proceedings to contest a will or issues thereunder. 
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, tate. 
Validity of agreement that costs of contesting a will shall be paid out of the es 
B. R. a 633. 


Right of executor to allowance for attorneys’ fees for services rendered in attempt 

to establish or resist attack upon will. 26 Cee) a8 ined. Before the 

§ 8642. Absence of subscribing witness to be explaine aretha pre- 

presence of a witness whose examination is required by oe dacit ov Gthis 

ceding sections can be dispensed with, it must be shown A <-dead or dis. 

competent evidence to the satisfaction of the court that fs en Sita anit 

qualified or that he cannot after due diligence be found within ‘esence eannot 
within the. state that he is so aged, sick or infirm that his prese 


; t 
Same manner as upon wills produced and duly proved; the testimony mus 
be reduced to write, signee certified and filed as in other cases, a aa 
have the same effect as evidence as provided in the proof of other thee od 
before or during the pendency of an application to prove a lost or a eh a 
will, letters of administration are granted on the estate of the testa 3 i 
letters testamentary of any previous will of the testator are ste pee 
court may restrain the administrators or executors so appointed pees 
acts or proceedings which would be injurious to the legatees, oF h 111 
claiming under the lost or destroyed will. [R. C. 1905, § 8008; 1897, ch. 111, 
§ 15; R. C. 1899, § 6298. ] 


‘ 5. 
Probate of lost or destroyed will. 84 Am. Dec..628; 110 Am. St. Rep. 445. _ ‘5 
May the part of a lost Or destroyed will which can be established, TS) 684. 
probate where there are other portions that cannot be established. 26 L.R.A.(N.S. 
Evidence to establish lost or destroyed will. 38 L.R.A. 433. 


admissible in courts of Justice 
Similar cases, The court shal] also in 


Comparigon of marks and Spelling of disputed will. 65 L.K.A. 95. 
Competency of subscribin 


Witnesses and the effect of their testimony opposing or 
supporting a will. 77 Am. St 


- Rep. 459, 
Is competency of attestin 


witness to a will to be determined as of time of attestation 
or of probate. 35 L.R.A.(N,S.) 686. 
Admissibility 
948. 


in probate courts of copies of records of other state. 6 L.R.A.(NS.) 
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Probate of the will thereby proposed or grant administration as the case 
requires. [R. C. 1905, § 8010; Pro. C. 1877, § 283; R. C. 1895, § 6300. ] 
Court, in probate contest, to render judgment either admitting the will to probate, 
or rejecting it. Irwin v. Lattin, 29 8S. D. 1, 135 N. W. 759. 
rest part of a will be set aside for lack of testamentary capacity or undue influence 
and the remainder upheld. 41 L.R.A.(N.S.) 1126. 
O may sue or take other proceedings to set aside decree of probate. 54 L.R.A. 761. 
Revocation of probate as termination of appointment of administrator c, t. a. 21 
L.R.A.(N.S.) ‘975. 

§ 8646. Certificate of probate. Upon granting the probate of a will the 
court must indorse on or attach to the instrument a certificate of the probate 
signed by the judge and attested by the seal of the court. If the will is 
nuncupative, such certificate shal] be indorsed on or appended to the statement 
of the substance thereof on file. [R. C. 1905, § 8011 ; Pro. C. 1877, § 26; R. C. 


§ 8648. Will or certified statement to be recorded. The will or the certified 
statement of the substance or provisions thereof as the case may be and the 
certificate of proof must be entered at length in the record of wills. [R. C. 
1905, § oe ; Pro. C. 1877, § 27; R. C. 1895, § 6303.] 


to probate, any person interested therein may at any time, within one year 
after such probate, contest the same or the validity of the will. For that 
purpose he must file in the court in which the will was proved, a sworn 
petition in writing containing his allegations, that evidence discovered since 
the probate of the will, the material] facts of which must be set forth, shows: 


2. That some jurisdictional fact wag wanting in the former probate ; or, 
3. That the testator was not competent, free from duress, menace, fraud, 
or undue influence when the will allowed was made; or, 


case of a petition for the probate of a will, and like notices must be served 
im the same manner, and upon all the parties as required before the hearing 
of proof of any will originally ; provided, that such notices need not be 
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to try the issues joined in the same manner as in an original contest of a 
will, Tf upon hearing the proofs of the parties the court shall decide aa a 
will is, for any of the reasons alleged, invalid, or that it is not prove 
be the last will of the testator, the probate must be revoked and annulled; 
and if the court shall decide that the new will is valid, it may admit the sop 
to probate in the same manner as originally upon the probate of a contes e 
will. Upon the revocation being made, the powers of the executor sane ner i 
istrator with the will annexed must cease; but such executor or administra or 
shall not be liable for any act done in good faith previous to the revocation. 
The fees and expenses must be paid by the party contesting the validity he 
probate of the will, if the will in probate be confirmed. If the probate a 
annulled and revoked, the costs must be paid by the party who Sinaia o 
revocation, or out of the property of the decedent, as the court directs. [R. C. 
1905, § 8014: 1897, ch. 111, § 14; R. C. 1899, § 6304.] ae 
Divorced husband whose interest in wife’s estate is contingent on death of their mino 
child cannot contest her will. Halde v. Schultz, 17 S. D. 465, 97 N. W. 369. ; ; 
Mere probating of will is not final and conclusive as to validity and construction o 


instrument. Lowery v. Hawker, 22 N. D. 318, 37 L.R.A.(N.S.) 1143, 133 N. W. 918. 


Power of courts of probate to revoke the probate of a will or to probate additional 
wills and codicils. 90 Am. Dec. 136. 


Relief in equity from probate of will. 106 Am. St, Rep. 643. f 
§ 8650. Probate conclusive, when. A decree which grants the probate : 
a will is conclusive if the court had jurisdiction, unless reversed on appea 
or vacated on a rehearing applied for within one year saving to minors and 
persons of unsound mind or otherwise incompetent a like period of one year 
after their respective disabilities are removed. [R. C. 1905, § 8015; Pro. C. 
1877, § 87; R. C. 1895, § 6305.] 
Conclusiveness of probate as res judicata. 21 L.R.A. 680. ; 353. 
What persons are bound by probate or refusal of probate of will. 60 Am. Dec. 


Effect of probate of will in another state. 20 L.R.A. 673; 48 L.R.A. 131; 6 L.R.A.(N.S.) 
617; 73 Am. Dec. 53; 115 Am. St. Rep. 518. 


When probate is void for want of jurisdiction. 33 Am. Dec. 239. 


Collateral attack on probate where the decree or the will affirmatively shows that 
the will is invalid. 42 L.R.A.(N.S.) 454. 


Collateral attack on probate for fraud not affecting the jurisdiction. 36 L.R.A.(N.S.) 
986. 


§ 8651. Letters testamentary and of administration with the will annexed, 
how and to whom issued. The court admitting the will to probate after the 
Same is proved and allowe » Must issue letters thereon to the persons named 
therein as executors, who are competent to discharge the trust, who may 
appear and qualify unless objection be made as provided hereinafter. No 


person is competent to serve as executor who at the time the will is admitted 
to probate is: 


1. Under the age of majority. 

2. Convicted of infamous crime. 

3. Adjudged by the court incompetent to execute the duties of the trust 
by reason of drunkenness, improvidence, or want of understanding or integrity. 

If the sole executor or all of the executors are incompetent, or renounce 
or fail to apply for letters, or to appear and qualify, or if there is no executor 
named in the will, letters of administration with the will annexed must be 
issued. Any person interested in a will may file objections in writing, to 
granting letters testamentary to persons named as executors, or to any of 
them; and the objections must be heard and determined by the court. A 
petition may, at the same time, be filed for letters of administration, with the 
will annexed. When an unmarried woman, appointed executrix, marries, 
her authority is extinguished. When a married woman is named as executrix 
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both; and when there are more than two executors or administrators, the 
act of a majority of them is valid. [R. C. 1905, § 8016; 1897, ch. 111, § 17; 
] 


oreign corporation as executor. 24 L.R.A. 291. 2 
Jurisdiction and power of consuls to administer on estates. 45 L.R.A. 496; 37 
L.R.A.(N.S.) 549. 


§ 8652. Administrator appointed when executor dies or resigns. When 
an executor dies, resigns or is removed after entering upon his duties and 
there is no executor competent to complete the execution of the trust or 
When no appointment is made at the time of the probate, a testamentary 
administrator may be appointed in a special proceeding for that purpose. 
[R. C. 1905, § 8017: Pro, C. 1877, §§ 49, 104: R. GC. 1895, § 6308. ] 


removal of an executor such authority devolves upon the surviving executor 
or executors, or if there is no surviving executor upon the succeeding testa- 
mentary administrator. [R. C. 1905, § 8018; R. C. 1895, § 6310.] 
ommon-law powers of executors. 78 Am. St. Rep. 171. 
Right of administrator with the will annexed to carry on business under testamentary 
power, 40 L.R.A.(N.S.) 208. 
Authority of one of several executors. 127 Am. St. Rep. 381. 
elease of debt by one of several executors. 14 Am. Dec. 157, ; 
- Restraint of former administrator, when. While a proceeding for 


will which is contested in the application for a rehearing, as the case may be. 
[R. oe § 8019; Pro. C. 1877, § 41; R. C. 1895, § 6311.] 


#020; Pro. C. 1877, § 101; R. C. 1895, § 6312. ] PR res cute. ae 
NS inati i or c. t. a. 
LRA. (N.8.) mee &s termination of appointment of administra 


The ee i lid. 21 L.R.A. 147: 
43 LRA CN. See under letters afterward revoked or held invali 
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ARTICLE 3.— SPECIAL PROCEEDINGS FOR THE APPOINTMENT OF ADMINISTRATORS. 


§ 8656. Administration, when granted. When a person dies leaving 
property within this state which he has not disposed of by will, administration 
of the estate may be granted as hereinafter prescribed. [R. C. 1905, § 8021; 
Pro. C. 1877, § 56; R. C. 1895, § 6313.] 


Jurisdiction of estate of inmate of federal home or institution. 39 L.R.A.(N.S.) 586. 

What assets will give jurisdiction to appoint administrator. 24 L.R.A. 684. 

Appointment of adinialetrator for sole purpose of bringing action under federal em- 
ployers’ liability act. 47 L.R.A.(NS.) 78. 


§ 8657. Letters of administration, who entitled to. Administration of the 
estate of a person dying intestate must be granted to some one or more of the 
persons hereinafter mentioned, and they are respectively entitled thereto in 
the following order: 

1. The surviving husband or wife, or some competent person whom he or 
she may request to have appointed. 

2. The children. 

. The father or mother. 

. The brothers. 

. The sisters. 

. The grandchildren. 

. The next of kin entitled to share in the distribution of the estate. 
. The creditors. 

. Any person legally competent. 

10. The public administrator of the county wherein there is property of the 
ere which remains unadministered, as general or special administrator 

ereof, 

If the decedent was a member of a partnership at the time of his decease, 
the surviving partner must in no case be appointed administrator of his estate. 
If any person entitled to administration is a minor letters must be granted 
to his or her guardian, or any other person entitled to letters of administration, 
in the discretion of the court. No person is competent to serve as admuin- 
istrator or administratrix, who, when appointed, is: 

1. Under the age of majority. 

2. Convicted of an infamous crime. 

3. Adjudged by the court incompetent to execute the duties of the trust by 
reason of drunkenness, improvidence or want of understanding or integrity. 

A married woman must not be appointed administratrix. When an un- 
married woman, appointed administratrix, marries, her authority is extin- 
eras] [1907, ch. 116; R. C. 1905, § 8022; 1897, ch. 111, § 18; R. C. 1899, 


Acts of administratrix are not invalidated because administrator, acting with her, 
was not regularly appointed. Blackman v. Mulhall, 19 S. D. 534, 104 N. W. 250. ; 

Foreign corporation is incompetent to receive letters of administration upon estate 0 
deceased person. Greenow vy. Simonitsch, 21 N. D. 277, 130 N. W. 835. 


a and how granting of letters of administration may be prevented. 46 Am. Dec. 


Validity of grants of administration. 79 Am. Dec. 65; 81 Am. St. Rep. 535. 

Widow's right to administer on estate of her deceased husband. 93 Am. Dec. 685. 

Foreign corporation as executor. 24 L.R.A. 291. f 

Payment or tender of debt due from estate as affecting creditor’s right to letters ° 
administration. 45 L.R.A.(N.S.) 237. 

§ 8658. Time to apply for administration, when statute of limitations runs 
against claims against decedents. After each of the above classes in succes: 
sion, a period of ten days, commencing with the death of the decedent, 18 
allowed within which to apply for administration before a petition can be 
presented by any person of a subsequent class, provided, however, that 4 
failure of a creditor to apply for letters of administration within sixty days 


Co 0 1 SO Om © 
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ch. 111, §19;R.¢. 1899, § 6317 

§ 8660. Petition, who may contest. Any person interested may answer 
the petition and allege any ground of objection that may exist to the granting 
of administration or to the appointment of the proposed administrator ; or 


accordingly. [R. C. 1905, § 8025; Pro. C. 1877, § 65; R. C. 1895, § 6318.] 


Separate appeals by different claimants from appointment of administrator will be 
considered as one case, Re McClellan, 20 S. D. 498, 107 N. W. 681. ; 

ntervention by state to protect right of escheat, where application for administration 
a8 been made must be based on alleged incompetency of applicant and upon claim of 
saat to administration. Re McClellan, 27 S. D, 109, 129 N. W. 1037, Ann. Cas. 1913C, 


§ 8661. Person entitled to administration may waive right. <A party 
entitled to the administration whether Personally competent to receive the 
appointment or not may by his pleading nominate some other person for 
appointment in his place. [R. C. 1905, § 8026: Pro. C. 1877, §§ 59, 70; B.C. 
1895, § 6319. ] 

Right of one first entitled to administration to nominate a third person, to exclusion 
of those next entitled thereto, 29 L.R.A.(N.S.) 1161. 


_ § 8662. Proof of intestacy and value of _Property requisite. Before grant- 


equal or a better right who fails to assert his claim; and when there are 


Ausband or wife or two or more applicants of the same class may be united 
in the administration or the court may in its discretion appoint some suitable 


- Decree to fix amount of bond. A decree granting administration 
shall Prescribe the sum in which bond shall be given and may limit the time 
‘0 Which the person receiving the appointment shall qualify or the time 
within which each of several applicants may successively qualify upon the 
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failure of those having precedence, to qualify and enter on the discharge of 
their duties. [R. C. 1905, § 8029; R. C. 1895, § 6322.) 

§ 8665. Rehearing for revocation of administration. After administration 
has been granted to any person other than the surviving husband or wife, 
any party having a better right to the Same, which he failed to allege in 
the original proceeding may for that cause alone obtain a rehearing at any 
time within one year for the purpose of asserting such right and if his right 
is established he shall receive the appointment and the former letters shall 


be revoked. [R. C. 1905, § 8030; Pro. C. 1877, §§ 71, 72, 73, 74; RB. C. 1895, 
323.] 


_ Collateral impeachability of findings as to jurisdictional facts on which administra- 
tion of a decedent’s estate is based. 18 L.R.A. 242, 


§ 8666. Authority of administrator. An administrator has only the 
authority prescribed by statute or conferred on him according to law by a 
decree or order of the county court. [R. C. 1905, § 8031; R. C. 1895, § 6324.] 


ARTICLE 4.— APPOINTMENT OF SPECIAL ADMINISTRATORS. 


§ 8667. Special administrators appointed, when. A special administrator 
shall be appointed when necessary or proper for the protection of the property 
or the rights of creditors or other persons interested in the estate, in either 
of the following cases: 

_1. On the motion of a party or a creditor of the decedent and without 
citation or notice while a proceeding for probate or administration is pending, 
or after a decree granting the probate or administration when there is delay 
in issuing letters in consequence of the temporary absence from the state of 
the executor or administrator entitled to the Same or for any other CAUSE ; 
or after letters have issued when the executor or administrator dies or is 


suspended, or his letters are revoked and there is delay in issuing letters to 
& successor. 


has been secreted, confined or otherwise unlawfully made away with.] 

_ 3. On the application of a state’s attorney or a creditor of the decedent 
in & special proceeding for that purpose when a person of whose estate the 
court has jurisdiction dies intestate and after diligent inquiry no person 
can be found who is entitled to succeed to his property. [R. C. 1905, § 8032; 
Pro. C. 1877, § 94; R. C. 1895, § 6325.] 


2. Unconstitutional] as deprivin 'rson of property without due ‘process of law when 
Teese to living person. ci : a D. 0 ; er 


interested in the estate of the deceased and published as prescribed for 

service in that mode. At the hearing the fact of intestacy shall be presumed 

unless the contrary appears. [R. C. 1905, § 8033; R. C. 1895, § 6326. ] ; 

_ § 8669. Special administrator, who may be appointed. A special admin- 

+ istrator may be any person Competent to serve as administrator approved or 
selected by the court with due regard to the rights of parties claiming letters 

or otherwise eo in the estate. [R. ©. 1905, § 8034; Pro. C. 1877, § 96; 


_ § 8670. Special administrator, authority and duties of. A special admin- 

istrator has the same authority as a general administrator to take into his 

Possession personal property, to secure and preserve it, to collect debts due 
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er injury and receive the rents, profits and income thereof, and for 
either of those purposes he may maintain any action or special proceeding. 
He must also make an inventory and render an account and may sell perish- 


the settlement of the estate. [R. C. 1905, § 8035; Pro. C. 1877, §§ 98, 100; 
R. C. 1895, § 6328. ] 

§ 8671. Special administration ceases, when. When letters testamentary 
or of general administration on the estate are granted the powers of the 
special administrator cease and he must forthwith deliver to the executor 
or administrator all the property and effects of the decedent remaining in 
his hands. [R. C. 1905, § 8036; Pro. C. 1877, § 99; R. C. 1895, § 6331.] 


_ § 8672, Probate of foreign wills. Every will duly proved and allowed 


hearing; notice whereof must be given as provided for an original petition 
for the probate of a will. If, on the hearing, it appears upon the face of 


effect as a will first admitted to probate in this state, and letters testamentary 
or of administration with the will annexed issued thereon. [R. C. 1905, 


Bein to admit to probate will not probated at testator’s domicile, 33 
8 


Brie probate of will at testator’s domicile after probate in other jurisdiction. 1 
-R.A.(N.S.) 996, 
Right of domiciliary executors and administrators, or their nominees, to ancillary 


letters, 48 L.R.A.(N.S.) 858. 


© Powers, duties and obligations respecting the property of the decedent 
Within this state. [R. C. 1905, § 8038; R. C. 1895, § 6339. ] 


Foreign Corporation is incom etent to receive letters of administration upon estate of 
eceased Person. Greenow vy, Simonitsch, 21 N. D. 277, 130 N. W. 835. 


State shall before entering upon the duties of his trust, in writing, appoint 
an agent residing in the county where he is appointed and shall by such 


WTiting stipulate and agree that the service of any legal process against him 
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and the notice to creditors shall state the name and address of such agent. 
[R. C. 1905, § 8039 ; 1883, ch. 106, § 1; R. C. 1895, § 6340.] 


ARTIOLE 6.— Sprorat PRocEEDINGS FOR PROBATE OF HEIRSHIP. 


R. C. 1905, §§ 8040-8045, were expressly repealed by section 8 of the act of 1911, 
constituting this article 6. 

§ 8675. Petition to establish heirship. Citation. When a person dies leaving 
real property within the state, which he has not disposed of by will, and 
there are no debts of the decedent which are payable to residents of this 
state, after the expiration of six months from the date of his death, if no 
county court of this state has acquired jurisdiction of his estate for the pur- 
pose of administration, any heir or other person deriving title from or through 
any heir or heirs of such decedent may present to the county court of the 
county in which he last resided, or if he was not a resident of this state at 
the time of his death, to the county court of the county in which the real prop- 
erty, or some part thereof was situated, a petition alleging the facts which 
authorize the special proceeding according to the foregoing provisions with 
& particular description of the real property and stating the interest of the 
petitioner and the interest or share of each heir according to his relationship 
to the deceased and praying for a decree determining the right of succession 
to the property. Such petition shall also allege and set forth the value of the 
entire estate, both real and personal, of which said decedents died seized, so 
that the court may be able to pass upon the right of succession to the property 
involved in such proceeding ; and said petition must also allege the value of 
the property described in the petition ; and the allegation in such petition shall 
be deemed true unless the same are denied by answer filed by any person 
interested. Upon the presentation of such petition, citation shall be issued to 


all of the heirs of the decedent and all other persons interested, and such | 


citation shall state the name of the decedent and contain a description of 
the land to which said proceeding relates. [1911, ch. 220, § 1; R. C. 1905, 
§ 8040; 1893, ch. 51, § 1; R. C. 1895, § 6341.] ; 

§ 8676, Appearance and answer to petition. Allegations to be established. 
At the hearing any person interested may appear and answer the petition; 
and this section applies to all creditors of said decedent, and any and all 
heirs, devisees or legatees claiming by or under said decedent whether such 
parties appear and answer, or permit decree by default to be taken against 
them. The answer of the respondents may allege any valid defense to the 
petition, any part of the same or any right or interest which the respondents 
claim in the property ; the allegations of the petition must be established to the 
satisfaction of the court by competent testimony before the decree may be 
entered although no issue is joined by answer. [1911, ch. 220, § 2; R. C. 1905, 
§ 8041; 1893, ch. 51, § 2; R. C. 1895, § 6342. | 

§ 8677. Joinder of parties respondent. Unknown persons, how joined. In 
all such proceedings all persons appearing of record to have any estate or 
interest im or lien or incumbrance upon the property, and all persons 10 
possession may be joined as respondents and all others may be joined by 
inserting in the title of the proceedings the following: ‘‘And all other 
persons unknown claiming any estate or interest in or lien or incumbrance 
upon the property described in the petition or against the estate of said 
deceased.’’ [1911, ch. 220, § 3. 

_ § 8678. Who may be proceeded against as persons unknown. Service of cita- 
tion thereon. All persons having or claiming any estate or interest in or lien 
or incumbrance upon the property described in the petition, whether as heirs, 
devisees or legatees or personal representatives or creditors of the deceased 
person, or under any other title or interest and not in possession, or not 
appearing of record in the office of the register of deeds, clerk of the district 
court or the county auditor of the county in which the land is situated, to 
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have such claim, title or interest therein may be proceeded against as persons 
unknown, and the decree entered in such proceedings shall be valid against 
all persons affected thereby. Service of the citation in such proceeding may 
be had upon all such unknown persons respondents, by publication in the 
manner provided by law for service by publication of citation in the county 
courts in other probate proceedings; provided, that as to such unknown 
persons, respondents, the affidavit for publication shall be required to state 
in substance the following facts: that the interests of such unknown persons 
respondent, in the land described in the petition are not shown of record in 
the office of the register of deeds, clerk of the district court, or the county 
auditor of the county in which the land lies, and the affiant does not know 
and is unable to ascertain the names, residences and post office addresses of 
any of the persons who are proceeded against as unknown persons respond- 
ents; unknown corporations claiming interests are included within the word 
“‘ persons ’’ as used in this article. (1911, ch. 220, § 4.] 

§ 8679. Form and conclusiveness of decree for petitioner. When the facts 
are established to the satisfaction of the court a decree shall be given speci- 
fying the service of citation on the respondents, and that the decedent died 
leaving the real property involved in the proceeding within this state which 
he had not disposed of by will, and that there are no debts of the decedent 
which are payable to residents of this state; and further specifying who are 
the heirs of the decedent entitled to succeed and inherit the land under the 
laws of succession in such cases made and provided, and what are the interest 
or shares of the parties to the property and declare the right of succession 
accordingly. Such decree shall also determine the value of the property. 
Such decree is conclusive upon all creditors of the decedent and upon all 
parties and their successors having any interest in said property, and such 
decree shall be final and conclusive upon all parties and their successors 
having any interest in said property, and such decree shall be final and 
conclusive upon all parties to the proceedings, including all unknown persons 
affected thereby and that no proceedings shall be entertained by the county 
court or by any court in this state for a reversal or modification or vacation 
of such decree or for the probate of a will or grant of administration affecting 
the property described in such decree unless such proceedings are commenced 
Within six months after the date of the rendition of said decree; provided, 
however, that an appeal may be taken from such decree in the same manner 
now provided by law for appeal from a decree of the county court in other 
probate proceedings. [1911, ch. 220, § 5; R. C. 1905, §§ 8042, 8043; 1893, 
ch. 51, § 3; R. C. 1895, § 6343.] 

§ 8680. Record of the decree. A certified copy of such decree may be 
recorded in the office of the register of deeds of each county in which the 
property is situated in the manner prescribed by law for recording a deed. 
(1911, ch. 220, § 6; R. C. 1905, § 8044; 1893, ch. 51, § 4; R. C. 1895, § 6344. | 

§ 8681. Costs and county court fees. The costs of such proceedings shall 
be paid by such petitioner or petitioners, and the county court fees shall be 
determined by the court on the oath of the petitioner or petitioners, and shall 
be dependent on the value of the property which value shall be stated in 
the decree. The county court fees shall be as follows: Five dollars where 
the value of the estate does not exceed one thousand dollars; ten dollars 
Where the value of the estate exceeds one thousand dollars and does not 
exceed three thousand dollars; fifteen dollars where the value of the prop- 
erty exceeds three thousand dollars. [1911, ch. 220, § 7; R. C. 1905, § 8045; 
1897, ch. 111, § 20; R. C. 1899, § 6345.] 
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CHAPTER 5. 
REQUISITES FOR QUALIFICATION. 


ARTICLE 1. QUALIFICATIONS, REMOVAL AND DiscHaRGE OF ExEcuTOoRS, ADMINIS- 
TRATORS AND GUARDIANS, §§ 8682-8688. 
2. Form or Letters, §§ 8689-8692. 
3. NEw Bonps anp SuRETIEs, §§ 8693-8696. 
4. RemovaL, SUSPENSION AND DISCHARGE OF ExEcuTORS, ADMINISTRA- 
TORS AND GuaRDIANs, §§ 8697-8706. 


ARTICLE 1.— QUALIFICATIONS, REMOVAL AND DiscHARGE oF ExecuToRS, ADMIN- 
ISTRATORS AND GUARDIANS. 


§ 8682. Executor, administrator, guardian. Who competent for. No 
person under twenty-one years of age or other person who is incapable by 
law of making a contract, or has been convicted of a felony, is competent to 
Serve as executor, administrator or guardian; and no person shall be appointed 
as such, who was_a partner of the decedent at the time of his death, or is 
by the court found unfit to discharge the duties of the trust by reason of 
drunkenness, improvidence, mental or physical infirmity or lack of integrity. 
A married woman must not be appointed administratrix or guardian, nor 
shall the husband of the widow of a deceased man be appointed guardian of 
such deceased man’s children; provided, however, that the court may in 
its discretion, upon the probate of a foreign will, issue letters testamentary 
to the executor named in the will. [R. C. 1905, § 8046; 1897, ch. 111, § 21; 
R. C. 1899, § 6346; 1901, ch. 78. | 

Who may be executor or administrator. 54 Am. Dec. 518. 


Requisite moral qualifications of executors. 16 L.R.A. 538. 
ao oe as executors or administrators. 1 L.R.A.(N.S.) 341; 113 Am. St. Rep. 


§ 8683. Oath and bond of executor. Before letters are issued to an 
executor, administrator or guardian he must qualify by taking an oath and 
giving bond as prescribed in this article; and before letters are issued to 
any person who has in his possession or under his control any money or 
property belonging to the estate he may be required to exhibit an inventory 
or otherwise render a satisfactory account of his doings with such property. 
A failure to comply with the foregoing requirements within such time as 
the court allows is a relinquishment of the appointment. [R. C. 1905, § 8047; 
Pro. C. 1877, § 75; R. C. 1895, § 6347.] 

§ 8684. Oath, form of. Where filed. Every executor, administrator or 
guardian must take and subscribe an oath administered by some competent 
officer and file the same with the county judge to the effect that he will 
faithfully and according to law to the best of his ability perform all the 
duties of his trust. [R. C. 1905, § 8048 ; Pro. C. 1877, § 75; R. C. 1895, § 6348. ] 

§ 8685. Bond. Justification. Every executor, administrator or guardian 
must give bond to the state of North Dakota for the benefit of all persons 
interested in the estate in such sum as the court prescribes, with sufficient 
sureties to be approved by the Judge; and conditioned for the faithful dis- 
charge of all the duties of the trust imposed on him by law or by order of 
the court according to law. Except as otherwise specially prescribed by law 
the required sum must not be less than twice the aggregate value, as ascer- 
tained by the court, of the personal property and the rents, profits and 
imcome for one year of the real property belonging to the estate. Every 
bond must be held to be the joint and several contract of the principal and 
sureties executing the same, notwithstanding any express provisions therein 
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to the contrary; provided, however, that whenever, by partial distribution 
or otherwise, the assets in the hands of any executor, administrator or 
guardian are reduced, and it is necessary to continue the trust for a period 
longer than one year from the time of the appointment of such executor, 


ge. 

[1909, ch. 79; R. Cc. 1905, § 8049; Pro. C. 1877, §§ 76, 78; R. C. 1895, § 6349. ] 

Bond gr place of appeal bond when appeal is taken. Re Seydells Estate, 14 S. D. 
397 


ee — sureties on failure of administrator to account. Joy v. Elton, 9 N. D. 
- 875. 


Power of Surety company to act as guardian without bond. 48 L.R.A. 589. 
Necessity of bond to minke guardian’s acts valid. 33 L.R.A. 759. 
Penalty as limit of liability on bond of guardian or administrator. 55 L.R.A. 392. 
Effect on surety of judgment against principal. 52 L.R.A. 187; 40 L.R.A.(N.S.) 417, 
Contingency of claim against sureties on guardian’s bond. 58 L.R.A. 86. : 
€cree directing transfer of fund of guardian to himself in another fiduciary capacity 
as_ affecting liability of his sureties, 40 L.R.A.(N.S.) 1136. 
Liability of sureties on guardian’s bond for defalcation Prior to the execution thereot, 
39 L.R.A.(N.S.) 961. 


Execution of bond of executor or administrator on condition that others shall sign. 
0. 


45 L.R.A. 34 
Effect of delivery of bond unsigned by principal obligor. 12 L.R.A.(N.S.) 1118, 


Right to sue executor or administrator, on his bond, in a state other than that of his 
appointment. 35 L.R.A.(N.S.) 334, 
Remedy of pretermitted heirs b action on executor’s bond. 37 L.R.A.(N.S.) 1147. 
Decree directing transfer of fund by executor or administrator to himself in another 
fiduciary capacity as affecting liability of his sureties. 40 L.R.A.(N.S.) 1136, 

§ 8686. Bond for sale of real estate. Whenever an executor, administrator 
or guardian is authorized to sell or mortgage any real estate, he must in like 
manner be required to give an additional bond in & sum equal to twice the 
Probable amount to be realized upon such gale or mortgage. But such addi- 
tional bond may be dispensed with by the decree authorizing such sale or 


increased liability and is in all other respects sufficient. [R. C. 1905, § 8050; 
Pro. C. 1877, § 77; R. C. 1895, § 6350. ] 


Necessity of bond by guardian on gale of infant’s land. 33 L.R.A. 761. 
Validity of sale to surety on executor’s bond. 4 L.R.A.(N.S.) 820. 


unless the court for good cause requires one to be executed; but the executor 
may at any time afterwards if it appears from any cause necessary or proper 
1s7h ered to file a bond as in other cases. [R. C. 1905, § 8051; Pro. C. 


Separa nd. When two or more persons are appointed as 


€xecutors, administrators or guardians, the court may require and take a 
§ 6359) bond from each. [R. C. 1905, § 8052; Pro. C. 1877, § 79; R. C. 1895, 
a2, 
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ARTICLE 2.— Form or LETTERS. 


§ 8689. Letters testamentary, form of. Letters testamentary may be sub- 
stantially in the following form: 
State of North Dakota, 
County of ............ aS: 


Whereas, the last will of A. B., deceased, a copy of which is hereto annexed, 
has been duly proved and recorded in the county court of said county, and 
C. D. has been appointed executor thereof and has duly qualified pursuant 
to the order of said court, of date ............. ccc cee eee 

Now, therefore, know ye, that he, the said C. D., is authorized to enter 
upon the discharge of his duties as such executor and continue therein 
until the revocation of these letters. 

Given with the seal of said court hereto affixed the........cccceccccceess 
day of ...... .19 
(Seal. ) 


i ee ee oe e eoeeve06040e 


(Official signature of the judge.) 
[R. C. 1905, § 8053; Pro. C. 1877, § 53; R. C. 1895, § 6354. ] 
§ 8690. Letters of testamentary administration, form of. Letters issued to 
a testamentary administrator may be substantially in the following form: 
State of North Dakota,) 
County of ............ si 


Whereas, the last will of A. B., deceased, a copy of which is hereto annexed, 
has been duly proved and recorded in the county court of said county, and 
C. D. has been duly appointed testamentary administrator to execute the 
Same, and has duly qualified pursuant to the order of said court of date 


ei a oe Pe Sr ee 


Now, therefore, know ye, that he, the said C. D., is authorized to enter 
upon the discharge of his duties as such testamentary administrator and con- 
tinue therein until the revocation of these letters. (Conclude as above.) 
[R. C. 1905, § 8054; Pro. C. 1877, § 54; R. C. 1895, § 6355. ] a2 

§ 8691. Letters of administration, form of. Letters of administration, 
either general or Special, may be substantially in the following form: 

State of North Dakota, 
County of 88. 


Whereas, A. B. was appointed administrator (or special administrator) of 
the estate of C. D., deceased, by order of the county court of said county 
OD ORC pcre iis ion ct. and has duly qualified accordingly ; 


clude as above.) [R. C. 1905, § 8055; Pro. C. 1877, § 55; R. C. 1895, § 6356.] 

§ 8692. Letters of guardianship, form of. Letters of guardianship may 
be in the form prescribed in the last section with such variations as the facts 
require. [R. C. 1905, § 8056; R. C. 1895, § 6357.] 


§ 8693. Bond becoming insufficient. Proceedings. Any creditor or other 


i present to the county court an affidavit 
alleging that a surety in any bond taken as prescribed in this chapter is 


or new or additional sureties as the case requires, or in default thereof that 
he may be removed from his office and thereupon, if there is reason to 
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believe that the statements of the affidavit are true, such executor, adminis- 
trator or guardian may be cited to appear and show cause why the demand 
should not be granted. [R. C. 1905, § 8507; Pro. C. 1877, §§ 84, 85; R. C. 
1895, § 6358.] 


§ 8695. Hearing and order. If it satisfactorily appears at the hearing 
that the security is inadequate or insufficient, the court must make an order 
requiring the executor to give new or additional sureties or a new bond 


If he fails to give such security, the court must make a supplemental order 
removing him and revoking his letters accordingly. [R. C. 1905, § 8059; 
Pro. C. 1877, §§ 86, 87; R. C. 1895, § 6360. ] ae 
§ 8696. Release of sureties on application. Any or all of the sureties in 
a bond taken as prescribed in this chapter may present to the county court 
& petition praying to be released from responsibility on account of any 


ARTICLE 4,— REMovaL, SUSPENSION AND DISCHARGE OF Exrcutors, ADMINISTRA- 
TORS AND GUARDIANS. 


§ 8697, Decree granting or revoking probate of will revokes former letters. 


ecree granting or Tevoking probate shall revoke the former letters. [R. C. 
1905, § 8061: R. C. 1895, § 6362. ] 


evocation of robate ag termination of a intment of administrator c. t. a. 29 
L.R.A,(N.S.) ora re 


Validity of acts done under letters afterwards revoked or held invalid. 21 L.R.A. 147; 
43 L.R.A.(N.S.) 636. 


- Causes for revocation of letters. An executor, administrator or 
guardian may also be removed by a decree of the county court revoking 
his letters upon satisfactory proof of the existence of either of the following 
Causes: 

1. Any legal disability which renders him incompetent or unfit to act 
a8 such executor or administrator when the same has been incurred since 
his letters were issued, or was not alleged in the proceeding in which he was 
appointed, 

- Any Wrongful act or omission on his part conducive to waste or mis- 
*Ppropriation of the estate or affording opportunity therefor. 

-, Willfully refusing or neglecting without sufficient cause to Obey any 
lawful direction of the county court or any provision of law relating to the 
charge of his duties, 
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4. In the case of an executor, when by the terms of the will his office 
ceases upon a contingency which has happened. 

d. In the case of a special administrator appointed upon the estate of 
an absentee, when it is shown that the absentee is living and. capable of 
resuming the management of his affairs or that an executor or administrator 
has been appointed upon the estate by another court having jurisdiction 
thereof. [R. C. 1905, § 8062; Pro. C. 1877, § 108; R. C. 1895, § 6363.] 

Grounds for removal of executors or administrators. 138 Am. St. Rep. 525. _. 

§ 8699. Removal of executor, administrator or guardian, how. A petition 
alleging the facts and praying for the removal of an executor, administrator 
or guardian pursuant to the provisions of the preceding section may be 
presented by a creditor or other person interested in the estate and may 
contain a prayer for the appointment of a successor and if the court deems 
the allegations sufficient a citation shall issue to the executor, administrator 
or guardian and all other persons who by the terms of a will or by law 
are entitled to any portion of the estate. [R. C. 1905, § 8068; Pro. C. 1877, 
§ 109; R. C. 1895, § 6364.] 

§ 8700. Court may remove, when. When the facts which authorize a 
removal come to the knowledge of the court and no application is made as 
above provided, the court may make an order requiring the executor, admin- 
istrator or guardian to show cause why he should not be removed, upon which 
he shall be cited to appear; and at the hearing the court may revoke his 
letters as upon a petition, and upon the removal of any such executor, admin- 
istrator or guardian the court shall appoint a successor. [R. C. 1905, § 8064; 
R. C. 1895, § 6365; 1903, ch. 20. | 


Order of county court removing administratrix, not appealed from, is conclusively 


ea be made upon sufficient evidence. Howell v. Dinneen, 16 S. D. 618, 94 


Power to permit executor who has qualified to resign. 13 L.R.A.(N.S.) 438. 

§ 8701. Court may compel attendance. At any hearing contemplated by 
the two preceding sections the court may require and compel the attendance 
of the executor, administrator or guardian in person and examine him under 
oath respecting the alleged cause for his removal. [R. C. 1905, § 8065; 
Pro. C. 1877, § 112; R. C. 1895, § 6366.] | ' 

§ 8702. Court may enjoin and suspend powers, when. Upon issuing 4 
citation in a proceeding for the removal of an executor, administrator oF 
guardian or in a proceeding to require him to give new security, if he 1s 
wasting or misappropriating or alleged to be wasting or misappropriating the 
estate, the court may by order Summarily suspend his powers or enjoin 
him from doing any specific act in the exercise thereof as the case requires 
until its final determination. [R. C. 1905, § 8066; Pro. C. 1877, § 88; 1883, 
ch. 106, § 2; R. C. 1895, § 6367. ] Biase 

§ 8703. Final settlement of account. Discharge. An executor, adminis- 
trator or guardian may at any time present to the county court a petition 
praying that his account may be settled and that a decree may thereupon 
be made revoking his letters and discharging him accordingly. The peti- 
tion must set forth the facts upon which the application is founded; but 
the application shall not be entertained while a proceeding is pending for | 
the removal of the executor, administrator or guardian or if in the opinion 
of the judge there is. good cause for his removal or other sufficient cause 


for refusing to entertain the same. [R. C. 1905. § 8067: Pro. C. 1877, § 105; 
R. C. 1895, § 6368.] ret vag semen) sean | 


Decree of distribution of decedent’s estate, made by county court, is of equal rank 


wi : judgments entered by courts of record. Sjoli v. Hogenson, 19 N. D. 82, 122 N. W. 


t 
100 
§ 8704. Proceedings pending discharge. If the court entertains such appli- 
cation, a citation must issue to al] parties interested in the estate. At the 
hearing any creditor or other person interested may allege cause for deny- 
' Ing the application or allege cause for his removal and pray relief accord- 
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§ 6871,] 


CHAPTER 6, 
SETTLEMENT OF THE ESTATES OF DECEDENTS, 


ARTICLE 1. CoLiEcTIon, INVENTORY AND APPRAISEMENT OF THRE Estate, 
§§ 8707-8713. 
INVENTORY AND APPRAISEMENT OF THE Estate, §§ 8714-8729. 
- Possession oF THE HoMEsT#aD AND ALLOTMENT OF Exempt Prop- 
ERTY, §§ 8723-8799, 
PROPERTY CHARGEABLE WITH THE PAYMENT OF Dents, §§ 8730-8733, 
- Clams, PRESENTATION, PROOF AND ALLOWANCE, §§ 8734-8754, 
PaYMENT oF Depts AND CHarcEs, §§ 8755-8763. 
SALES BY EXEcurors AND ADMINISTRATORS, §§ 8764-8791. 
. SPECIFIC PERFORMANCE, §§ 8792-8796. 
- ACTIONS By AND AGAINST ExeEcurTors AND ADMINISTRATORS, 
§§ 8797-8814. 
10. LiaBinity anp COMPENSATION oF EXECUTORS AND ADMINISTRATORS, 
§§ 8815-8820. 
11. Accdunting AND SETTLEMENT BY EXECUTORS AND ADMINISTRATORS, 
§§ 8823-8840, 
12. Partiar DISTRIBUTION BEFORE Fina SETTLEMENT, §§ 8841-8845. 
13. Distripurion OF THE EstaTE Upon Finan SETTLEMENT, §§ 8846- 
8853. 


SCO -Z2 Mor w ew 


14. Procerpinas FOR PaRTITION, §§ 8854-8860. 
15. Distrisutioy oF Estates or Deceasep N ONRESIDENTS, §§ 8861~ 
8866. 


16. Disposrrion OF UNcLAIMED SHARES, §§ 8867-8873, 


ARTICLE 1. CoLLEction, INVENTORY AND APPRAISEMENT OF THE Estate. 


§§ 8707-8711 PROBATE CODE. Settlement of the 


profits thereof until ordered to surrender the same, and collect the goods, 
chattels and other effects of the decedent and the debts and demands of 
every description due to the decedent or accruing to the estate in his right, 
and safely keep and dispose of the same according to law. [R. C. 1905, § 8071; 
Pro. C. 1877, §§ 122, 210; R. C. 1895, § 6372.] 

Possession of realty by administrator for administration. Kelsey v. Welch, 8 S. D. 


255, 66 N. W. 390; Elder v. Mining & Milling Co., 9 S. D. 636, 70 N. W. 1060, 62 Am. 
St. Rep. 895. 


Authorizes executor to maintain action to determine adverse claims against property. 
Blakemore v. ‘Roberts, 12 N. D. 394, 96 N. W. 1029. re “on involvi 
Executor or administrator, and not heirs, is proper Be to institute action involving 
personal property. Mears v. Smith, 19 S. D. 79, 102 N. W. 295. Se toons d 
Executor of plaintiff may continue action to cancel deed without joining residuary 
legatees. Subera v. Jones, 20 S. D. 628, 108 N. W. 26. ve 
Executor entitled to possession of all real and personal property of testator that de 


cedent would have been entitled to if alive. Blakemore v. Roberts, 12 N. D. 394, 96 
N. W. 1029. 


On right of executor to maintain action for possession of property in same courts as 
testator. Blakemore vy. Roberts, 12 N. D. 394, 96 N. W. 1029. te 3 
When personal representative not entitled to possession of personal assets of estate. 

L.R.A.(N.S.) 704. 


Widow’s right to proceeds of insurance on deceased husband’s life payable to himself 
or his executors or administrators. 35 L.R.A.(N.S.) 964. 

What assets pass to administrator de bonis non. 40 L.R.A, 33. 

Liquor license as asset. 4 L.R.A.(N.S.) 626. 


Administration based on right of action for negligent killing of a person as an asset. 
1 L.R.A.(N.S.) 885. 


Is surplus realized on foreclosure sale of real estate after mortgagor’s death to be 
deemed real or personal property. 19 LIR.A.(N.S.) 723. d 
Right of estate of one entitled by will or statute to an allowance for support an 


maintenance to accumulations undrawn and unexpended at the time of her death. 9 
L.R.A.(N.S.) 997. 


Validity of provision that money shall be payable to obligee only and not to his estate. 
17 L.R.A.(N.S.) 1239. 


Powers and duties of executor or administrator respecting property outside of the 
state. 45 Am. St. Rep. 664. 

§ 8708. Unauthorized person having property of decedent. Every person 
having or obtaining property of a decedent without authority from the 
executor or administrator is liable to account for the same at its full value 
and shall not be allowed to retain or deduct therefrom any debt due from 
such decedent. [R. C. 1905, § 8072; R. C. 1895, § 6373. | 

§ 8709. Embezzlement of decedent’s property. Any person who embezzles, 
conceals or alienates any moneys, goods, chattels or effects of a decedent 
is liable in a civil action for double the value of such property or for the 
return of the property with damages to the extent of its value to be recovere 
by the executor or administrator for the benefit of the estate. [R. C. 1905, 
§ 8073; Pro. C. 1877, § 124; RK. C. 1895, § 6374.] e 

§ 8710. Lease of real estate. An executor or administrator may lease the 
real property under his control until ordered to surrender the same and may 
keep in suitable repair all houses, buildings and fixtures thereon. [R. C. 1908, 
§ 8074; R. C. 1895, § 6376.] 

§ 8711. Inventory by surviving partners. In case of the death of one 
partner the surviving partner or partners must make a full, true and com- 
plete inventory of the property of the copartnership with a list of all the 
liabilities thereof at the time of the death of the deceased partner and 
deliver the same to the executor or administrator of such deceased partner, 
or to the county court, and must give a good and sufficient bond to such 
executor or administrator to be approved by the county court. Such surviv- 
ing partner or partners have the right to continue in possession of the effects 
of the partnership, pay its debts out of the same and settle its business; but 
must proceed thereto without delay and account with the executor or admin- 
istrator and pay over such balance as may from time to time be payable to 
him in the right of the decedent. Upon the application of the administrator 
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or executor the county court may, whenever it appears necessary after 
citation, order such surviving partner to deliver an inventory or render an 
account, and may enforce the order as in other cases, [R. C. 1905, § 8075 ; 
1897, ch. 111, § 23; R. C. 1899, § 6377. ] 

§ 8712. Possession from third persons, how. An executor or administrator 
may present to the county court an affidavit setting forth facts which tend 
to show that money, goods, chattels, conveyances, bonds, contracts or other 


any time before the hearing. [R. C. 1905, § 8076; Pro. C. 1877, §§ 125, 127; 
R. C. 91895, § 6378.] 


given in evidence against him in a criminal prosecution. If his testimony 
tends to show that other persons have knowledge or information that will 
aid the executor or administrator in the discovery of property to be inven- 
toried or appraised, they may be subpoenaed and examined in like manner. 
After the examination the court may hear the testimony of other witnesses, 

ind when it appears that a person so examined has in his possession or under 
18 control any money, goods, chattels, conveyances, contracts or other 
Writings belonging to the estate he may be ordered and compelled to deliver 
the same to the executor or administrator or to produce the same for inven- 
tory and appraisement as the case requires, unless he interposes a written 


tue of a lien under which he obtained possession in the life time of the testator. 
(R. C. 1905, § 8077 ; Pro. C. 1877, § 126: R. C. 1895, § 6379.) 


Order requiring delivery of pro erty prima facie evidence of administrator’s right to 
New Bright is Ecker? 9 sD 198, BB N. W. 326; Bright v. Ecker, 9 S. D. 449, 69 
- W. 824, 


ARTICLE 2,— INVENTORY AND APPRAISEMENT OF THE ESTATE. 
§ 8714. Inventory of executor or administrator, contents of. Every execu- 
tor or administrator must within thirty days after his appointment make and 
return to the county court a true inventory and appraisement of all the real 


be unsettled with a statement of the sums credited thereon if any. If no 
money has come to the hands of the executor or administrator, that fact must 
Stated in the inventory. The property inventoried shall be classed under 
Separate heads ag follows: ; 
1. All the real estate with a statement showing what portion thereof, if any, 
18 Occupied or claimed ag a homestead. 
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i ich i to be 
2. All the personal property, money included, which is supposed 
exempt distinguishing between such as is deemed absolutely exempt and other 
property. 
3. All other property not above specified. [R. C. 1905, § 8078; Pro. C. 1877, 
§§ 113, 116; R. C. 1895, § 6380.] - 
Executor entitled to possession of all real and personal property of testator tha 


decedent would have been entitled to if alive. Blakemore v. oberts, 12 N. D. 394, 96 
N. W. 1029. 


itioned among heirs, while occupied as homestead by sur- 
duce ae ee i Lae ohild. Wells v. Sweeney, 16 Ss. D. 489, 102 Am. St. Rep. 
813, 94 N. W. 394. 

§ 8715. Inventory, how made. The inventory must be signed by the executor 
or administrator, who must take and subscribe thereon an oath before an 
officer authorized to administer oaths that the inventory contains a true state- 
ment of all the estate of the decedent which has come to his knowledge and 
possession and particularly of all money belonging to the decedent and of all 
just claims of the decedent against the affiant. [R. C. 1905, § 8079; Pro. C. 
1877, § 119; R. C. 1895, § 6381. ] 

§ 8716. Executor’s personal debt. A person named in a will as executor 
is not thereby discharged from any just claim which the testator has against 
him but the claim must be included in the inventory and collected or accounted 
for in the same manner as other claims. ([R. C. 1905, § 8080; Pro. C. 1877, 
§ 117; R. C. 1895, § 6382. ] 


Liability for debts due from executor or administrator to decedent. 112 Am. St. Rep. 
406. 


§ 8717. Inventory to contain partnership interest. The interest of the 
decedent in an unsettled partnership must be included in the inventory and 
appraised upon the statement rendered by the surviving partner or otherwise, 
like other property. [R. C. 1905, § 8081; R. C. 1895, § 6383. ] 

§ 8718. Bequest to executor. A discharge or bequest in a will of a debt or 
demand of the testator against an executor or other person is not valid against 
creditors of the testator but must be treated as a specific bequest of the amount 
of the debt or demand. Such demand must be included in the inventory and 
be collected and applied so far as necessary in payment of the creditors after 
which the surplus if any shall be paid as other legacies. [R. C. 1905, § 8082; 
Pro. C. 1877, § 118; R. C. 1895, § 6384. ] ‘ 

§ 8719. Decedent’s life insurance. The avails of a life insurance policy or 
of a contract payable by any mutual aid or benevolent society, when made 
payable to the personal representatives of a deceased, his heirs or estate upon 
the death of a member of such society or of such insured shall not be subject 
to the debts of the decedent except by special contract, but shall be inven- 


toried and distributed to the heirs or the heirs at law of such decedent. [R. C. 
1905, § 8083 . 1897, ch. 111, § 24; R. C. 1899, § 6385. ] 


‘ onstitutionality of statute. Shinner v. Holt, 9 S. D. 427, 63 N. W. 595, 62 Am. St. 
ep. ; 


Exemption of life insurance policy. Skinner v. Holt, 9 S. D. 427, 69 N. W. 595, 62 
Am. St. Rep. 878. 


Statute does not make proceeds 
enlarge power of county court. Finn v. Walsh, 19 N. D. 61, 121 N. W. 766. 


§ 8720. Appraisers to be appointed. Oath, Compensation. To make the 
appraisement the judge must appoint three competent and disinterested per- 
Sons any two of whom may act. The appointment may be made by order at 
any time. A notice of the appointment must be issued upon which before 
entering upon their duties the appraisers must each subscribe an oath admin- 
istered by a competent officer to the effect that he will truly and impartially 
according to the best of his ability appraise the property of the decedent and 
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discharge all other duties required of him as such appraiser. If any portion 
of the property is in another county the same appraisers may serve or others 


§ 8721. Appraisers, duties of. The appraisers must estimate and appraise 
at its actual value according to their best judgment all the property described 
in the inventory submitted by the executor or administrator except money and 
must set down in figures opposite each item the value thereof as agreed upon 
in dollars and cents and after completing the appraisement they must subscribe 
and annex thereto an affidavit to the effect that the value appearing opposite 
each item was entered by them or by their direction and is the true value 
agreed upon as their appraisement, and deliver the same to the executor or 
administrator or to the court. [R. C. 1905, § 8085; Pro. C. 1877, § 115; R. C. 
1895, § 6387.] 

§ 8722. Supplementary inventory, when made. Whenever property, which 
is not included in an inventory previously made in the same case, comes to 
the knowledge or possession of an executor or administrator, he must within 
one month thereafter or within such time as the court orders make a supple- 
mentary inventory and cause an appraisement thereof to be made and returned 
in like manner. [R. C. 1905, § 8086; Pro. C. 1877, § 121; R. C. 1895, § 6388.] 


ARTICLE 3,— POSSESSION OF THE HOMESTEAD AND ALLOTMENT oF EXEMPT 
PROPERTY. 


§ 8723. Homestead exempt from debt or liability. Delivery of. Upon the 
death of either husband or wife the survivor, so long as he or she do not again 
marry, may continue to possess and occupy the whole homestead, and upon 
the death of both husband and wife the children may continue to possess and 
Occupy the same until otherwise disposed of according to lew. Such home- 
Stead, as defined in section 5605 of the civil code, must be ascertained and set 
apart as hereinafter prescribed upon the selection of the person or persons 
entitled to possession thereof, and shall not be subject to the payment of any 
debt or iiability contracted by or existing against the husband or wife or 
either of them previous to or at the time of the death of such husband or wife. 
[R. C. 1905, § 8087 ; 1899, ch. 111, § 26; R. C. 1899, § 6389.] 

Homestead to be set apart. Hesnard v. Plunkett, 6 S. D. 73, 60 N. W. 159; Morgan 
4 eee S. D. 650, 75 N. W. 204, 65 Am. St. Rep. 733; Fore v. Fore, 2 N. D. 260, 

As to “homestead estate” attaching only to such property as constituted decedent’s 
homestead at time of death. Calmer v. Calmer, 15 N. D. 120, 106'N. W. 684. 

§ 8724. Appraisers to value homestead. The appraisers must procure from 
such person or persons a description of the property claimed as a homestead 
and appraise the same at its value at the time of the death of the testator 
or intestate and shall if necessary cause the boundaries thereof to be ascer-: 
tained and marked in their presence by a competent surveyor. If they find 
that it has been selected in such form as will materially diminish the value of 
any remaining part of the property, they may modify its boundaries so as to 
avoid such injury if it ean be done without material injury to the homestead 
Property. If they find that the property selected as a homestead exceeds in 
Value the sum of five thousand dollars, they shall in like manner set off the 

Omestead in such form ag to exclude the excess unless they further find that 

© property cannot be divided without material injury. They shall make a 
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fall report of all their Proceedings and findings in relation to the homestead 


and annex the same to the inventory. [R. C. 1905, § 8088 ; R. C. 1895, § 6390.] 

Homestead should be set apart. Hesnard v. Plunkett, 6 &. D. 73, 60 N. W. 159; 

Morgan v. Beuthein, 10 8. D. 650, 75 N. W. 204; Fore y. Fore, 2 N. D. 260, 50 N. W. 
712, 


§ 8725. Exempt personal property, disposition of. There shall also be n 
apart absolutely to the surviving wife or husband or minor children all the 
personal property of the testator or intestate which would be exempt ne 
execution, if he were living, including all property absolutely exempt an ‘ 
other property selected by the person or persons entitled thereto to the eine 
in value of fifteen hundred dollars according to the appraisement and ve 
property shall not be liable for any prior debt of the decedent except the 
necessary charges of his last sickness and funeral and expenses of the risa 
istration when there are no other assets available for the payment of suc 
charges, [R.C. 1905, § 8089 ; Pro. C. 1877, § 185; R. C. 1895, § 6391.] = 

Personal property set apart becomes absolute property of surviving widow and chil- 
dren. Fore v. Fore, 2 N.,D. 260, 50 N. W. 712. 

Funeral expenses and expense of administration are not payable from statutory allow- 
ance, if there is other available property. Meyer v. Meyer, 25 8S. D. 596, 127 N. W. 595. 
e Widow’s right to year’s support or allowance out of insurance money. 46 L.R.A.(N.S.) 

8. 


§ 8726. Return of inventory and appraisement. Objections. Hearing. 
Upon the return of the inventory and appraisement the court must fix a day 
for hearing objections thereto concerning the homestead and other exempt 


proceedings as to the inventory and appraisement or modify the same or 
set them aside and order a new appraisement as justice requires. If the 


dollars and further finds that the property cannot be divided without material 

injury, the order setting it apart must determine the amount of such excess 

and the property may thereafter be subjected to the payment of debts in 

the same manner as other property to the extent of the excess so determined 

mo oe He available property has been exhausted. [R. C. 1905, § 8090; 
eC, » § 6392, 

ete’ of <a homestead estate in decedent’s property. Calmer v. Calmer, 15 

N. D. 120, 106 N. W. 684. ; 

§ 8727. Allowance for the family. If the amount so set apart is insufficient 

for the support of the widow and children or either and there is other estate 

of the decedent, the court may in its discretion order such reasonable allow- 


_ § 8728. Allowance is a preferred claim. Any allowance made by the court 
in accordance with the preceding section must be paid in preference to all 
other charges except funeral charges or expenses of administration and any 
such allowance whenever made may in the discretion of the court take effect 
from ee of the decedent. [R. C. 1905, § 8092: Pro. C. 1877, § 133; R. C. 
_ § 8729. Disposition of estates of small value. If, upon the return of the 
inventory of the estate of an intestate, it shall appear therefrom that the 
value of the whole estate does not exceed the sum of one thousand five hun- 
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vided in section 8726. If, upon the hearing, the court finds that the value 
of the estate does not exceed the sum of one thousand five hundred dollars, 
it shall by a decree for that purpose, assign to the surviving husband or wife 
of the intestate, if there be a surviving husband or wife, if no surviving hus- 
band or wife, then to the minor children of the deceased, if there be minor 
children, the whole of the estate, subject to whatever mortgages, liens or in- 
cumbrances there may be upon said estate at the time of the death of the 
intestate, after the payment of the expenses of the last illness of the intestate, 
funeral expenses and expenses of administration, and the title thereof shall 
vest absolutely in such surviving husband or wife or minor children, sub- 
ject to whatever mortgages, liens or incumbrances there may be upon said 
estate at the time of the death of the intestate and there must be no further 
proceedings in the administration unless further estate be discovered; and 
when it so appears that the value of the whole estate does not exceed the sum 
of three thousand dollars, it is in the discretion of the court to dispense with 
the regular proceedings or any part thereof, prescribed in chapter 6 of the 
probate code, and there may be had a summary administration of the estate 
and an order of distribution thereof at the end of six months after issuing the 
letters. The notice to creditors must be given to present their claims within 
four months after the first publication of such notice and those not so pre- 
sented are barred as in other cases. [1907, ch. 115.] 


ARTICLE 4.— PROPERTY CHARGEABLE WITH THE PAYMENT OF DEBTS. 

§ 8730. Property of decedent chargeable with. All the property of the 
decedent except as otherwise provided for the homestead and personal prop- 
erty set apart for the surviving wife or husband and minor child or children 
shall be chargeable with the payment of the debts of the deceased, the ex- 
penses of administration and the allowance to the family, and the prop-' 
erty, personal and real, may be sold as the court may direct in the manner 
hereinafter prescribed. There shall be no priority as between personal and 
real property for the above purposes. [R. C. 1905, § 8093; Pro. C. 1877, 
§ 162; 1897, ch. 111, § 27; R. C. 1899, §§ 6395, 6428.] 

8731. Provisions of the will must be followed. If the testator makes 
provision by his will or designates the estate to be appropriated for the pay- 
ment of his debts, the expenses of administration or allowance to the family, 
they must be paid according to such provision or designation out of the 
estate thus appropriated so far as the same is sufficient. [R. C. 1905, § 8094; 
Pro. C. 1877, § 193; 1897, ch. 111, § 27; R. C. 1899, §§ 6396, 6443.] 

§ 8732. Provisions insufficient. Proceedin If the provision made by 
the will or the estate appropriated therefor is insufficient to pay the debts, 
expenses of administration and the allowance to the family, that portion of 
the estate not devised or disposed of by will, if any, must be appropriated 
and disposed of for that purpose according to the provisions of article 6 of 
this chapter. [R. C. 1905, § 8095; Pro. C. 1877, § 195; 1897, ch. 111, § 27; 
R. C. 1899, §§ 6397, 6445.] ; 

8783. Property liable for debts. The estate real and personal given 
by will to legatees or devisees is liable for the debts, expenses of administra- 
tion and allowance to the family in proportion to the value or amount of 
the several devises or legacies, but specific devises or legacies are exempt 
from such liability if it appears to the court necessary to carry into effect 
the intention of the testator and there is other sufficient estate. [R. C. 1905, 
§ 8096 ; Pro. C. 1877, § 196; 1897, ch. 111, § 27; R. C. 1899, §§ 6398, 6446.] 


ARTICLE 5.— CLaIms, PRESENTATION, ProoF AND ALLOWANCE. 
§ 8734. Notice to creditors. Every executor or administrator must, 1m- 
Mmediately after his appointment, cause to be published in some newspaper 
of the county, if there be one, if not, then in such newspaper as may be 
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designated by the court, a notice to the creditors of the decedent, requiring 
all persons having claims against him to exhibit them, with the necessary 
vouchers, to the executor or administrator, at the place of his residence or 
business, to be specified in the notice. Such notice must be published as 
often as the judge shall direct, but not less than once a week for four weeks. 
The judge may also direct additional notice by publication or posting. In 
ease such executor or administrator resigns, or is removed, before the time 
expressed in the notice, his successor must give notice only for the expired 
time allowed for such presentation. The time expressed in the notice must 
be six months after its first publication, when the estate exceeds in value the 
sum of five thousand dollars and four months when it does not. [R. C. 1908, 
§ 8097 ; 1897, ch. 111, § 26; R. C. 1899, § 6399. ] 
Liability of estate for broker’s commiasions. 64 L.R.A. 554. 


Liability of estate to attorney employed by personal representative. 25 L.R.A.(N.S.) 
72 


Liability of estate for debts contracted and expenses incurred by personal representa- 
tive in carrying on business. 40 L.R.A.(N.S.) 224. 
Liability of estate for funeral expenses. 33 L.R.A. 660. 

§ 8735. Court to make decree. After the notice is given, as required by 
the preceding section, a copy thereof, with the affidavit of due publication 
or of publication and posting, must be filed and upon such affidavits or other 
testimony to the satisfaction of the court, an order or decree showing that 
due notice to creditors has been given, must be made by the court and entered 
in the minutes and recorded. [R. C. 1905, § 8098; 1897, ch. 111, § 26; R. ©. 
1899, § 6400.] 

§ 8736. Claim barred, when. Exemption. If a claim arising upon & CcoD- 
tract heretofore made be not presented within the time limited in the notice, 
it is barred forever, except as follows: If it be not then due, or if it be 
contingent, it may be presented within one month after it becomes due or 
absolute; if it be made to appear by the affidavit of the claimant, to the 
satisfaction of the executor or administrator and the judge of the county 
court, that the claimant had no notice as provided in this chapter by reason 
of being out of the state, it may be presented at any time before a decree 
of distribution is entered; a claim for a deficiency remaining unpaid after 
a sale of property of the estate mortgaged or pledged must be presented 
within one month after such deficiency is ascertained. All claims arising 
upon contract hereafter made, whether the same be due, not due or contingent, 
must be presented within the time limited in the notice; and any claim not 
so presented is barred forever; provided, however, that when it 18 made to 
appear by the affidavit of the claimant as above provided, that he had no 
notice by reason of being out of the state, it may be presented as therein 
provided; provided, further, that nothing in this section nor in this article 
contained shall be construed to prohibit the right or limit the time of fore- 
closure of mortgages upon real property of decedents, whether heretofore 
or hereafter executed, but every such mortgage may be foreclosed within the 
time and in the mode prescribed by the code of civil procedure, except that 
no balance of the debts secured by such mortgage remaining unpaid after 
foreclosure shall be a claim against the estate, unless such debts were pre- 
sented as required by this code. [R. C. 1905, § 8099; 1897, ch. 111, § 26: 
R. C. 1899, § 6401.] 


Claim secured by mortgage or mechanic’s lien need not be presented. Purdin Vv. arene’ 
4 S. D. 4, 54 N. W. 1043; Fish v. DeLaray, 8 S. D. 320, 66 N. W. 465, 59 Am. Yh 
ep. : 
Deficiency found after foreclosure sale must be presented. Kelsey v. Welch, 8 S. B. 
255, 66 N. W. 390; Thurber v. Miller, 11 S. D. 124, 75 N. W. 900. k- 
When limitations begin to run in action against representatives of deceased stoc 
holder in insolvent corporations for unpaid stock subscription. 1 L.R.A.(N.S.)_ 913. 

Effect of failure to present claim within the time allowed by the administration 
statute of the domicile as a bar to its allowance in the atate of the ancillary admin's 
tration, or vice versa. 19 L.R.A.(N.S.) 553. 
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Contingency of claim ag affecting time for resentation. 58 L.R.A. 82. 
Right of ward to file claim against estate of guardian after termination of guardian- 
ship, but before settlement of account. 26 L.R.A.(N.S.) 793, 

Effect’ on running of limitations of appointment of temporary administrator. 38 
L.R.A.(N.S.) 824. 


§ 8737. Proof of claim, how made, Every claim which is due when pre- 


urer. F. A. Patrick & Co. v. Austin, 20 N. D, 261, 127 N. W. 109. 
Statement of claims against estates of decedents. 130 Am. St. Rep. 311. 

‘ a ae of bank to set off unmatured claim against deposit of deceased debtor. 27 
-R.A.(N.S.) 819. 


§ 8738. Court may allow just claims paid without affidavits. When it 
shall appear, upon the settlement of the accounts of any executor or admin- 
at debts against the deceased have been paid without the affidavit 

and allowance prescribed by the preceding section, and shall be proven by 
Competent evidence to the satisfaction of the county court, that such debts 
were justly due, were paid in good faith, that the amount paid was a true 
amount of such indebtedness over and above all payments and set-offs, and 
that the estate is solvent, it shall be the duty of the said court to allow the 
8aid sums so paid in the settlement of said account. [R. C. 1905, § 8101; 1897, 

] 


may present a claim against the estate of a decedent for allowance to the 
executor or administrator thereof; and if the executor or administrator 
allows or rejects the claim, he must, in writing, present the same to the judge 
of an adjoining county who shall thereupon be substituted in the allowance 
and settlement of such claim ag provided by article 3 of chapter 2 of 


to whom the same has been transferred, has the same right to sue in & proper 
court for its recovery as other persons have when their claims against an 
gent rejected. [R. C. 1905, § 8102; 1897, ch. 111, § 26; R. C. 1899, § 6404.] 


a istrator before the expiration of the time limited for the presentation of 
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claims, the same is presented in time, though acted upon by the executor or 
administrator, and by the judge, after the expiration of such time. When a 
claim, stating the post office address of the claimant has been rejected, either 
by executor or administrator or county Judge, whether by indorsement or by 
nonaction, the person to whom the claim was presented must serve notice of 
such rejection, said notice to be by personal service or registered mail upon 
the claimant. [1911, ch. 215; R. C. 1905, § 8103; 1897, ch. 111, § 26; R. C. 
1899, § 6405.] 


The rejection of a claim by the executor, administrator or “gece 6 judge is a on 
dition precedent to the right to sue it. In re Smith’s Estate, 13 N. D. 513, 100 N. W. 
890; Farwell v. Richardson, 10 N. D. 34, 84 N. W. 558. 


Claim may be allowed by county judge after rejection by nonaction or indorsement 


before barred by statute of limitations. In re Smith’s Estate, 13 N. D. 513, 100 
N. W. 890, 


Allowance or rejection of claims, how made; action on, when brought. Bright = 
Ecker, 9 S, D. 192, 68 N. W. 326; Farwell y. Richardson, 10 N. D. 34, 34 N. W. 558; 
oe v. VonNeida, 9 N. D. 337, 83 N. W. 329. : y ed 
* Claim presented to administrator prior to giving notice to creditors will- be deem 
rejected at end of ten days after presentment where administrator neglects to allow or 
reject it. Singer v. Austin, 19 N. D. 546, 125 N. W. 560. wee as 

Rejected claim against estate is not record of probate court so as to entitle it - 
admission in action on claim ag proof of its presentation and rejection, and it is inad- 
missible without verification of signature of administrator indorsed to rejection. 
Murray v. Johnson, 28 S. D. 571, 134 N. W. 206. 


Retention of account by executor or administrator as rendering it an account stated. 
29 L.R.A.(N.S.) 340. 

§ 8741. Claims allowed entered in register, how. Every claim allowed by 
the executor or administrator, and approved by the judge, or a copy thereof, 
as hereinafter provided, must, within thirty days thereafter, be filed in the 
county court and be ranked among the acknowledged debts of the estate, 
to be paid in due course of administration. If the claim is founded on a 
bond, bill, note, or any other instrument, a copy of such instrument must 
accompany the claim, and the original instrument must be exhibited if de- 
manded, unless it is lost or destroyed, in which case the claimant must ac- 
company his claim by his affidavit, containing a copy or particular descrip- 
tion of such instrument, and stating its loss or destruction. If the claim 
or any part thereof is secured by a mortgage or other lien which has been 
recorded or filed according to law in the office of the register of deeds of 
the county in which the land affected by it lies, it is sufficient to describe 
the mortgage or lien, and refer to the date of its filing and volume, and page 


claim filed must be entered by the judge in a register provided for that 
purpose, showing the name of the claimant, the amount and character of 
the claim, rate of interest, and date of allowance. [R. C. 1905, § 8104; 1897, 
ch. 111, § 26; R. C. 1899, § 6406.] : 

_§ 8742. Claims rejected. Suit instituted. How. When a claim is rejected © 
either by the executor or administrator, or the county judge, the holder — 
must bring suit in the Proper court, to wit: before a justice of the peace, or 


trator, within four months after notice of rejection of claim having been 
made by registered mail, if it be then due, or within three months after it 


becomes due, otherwise the claim is barred forever. (1911, ch. 216; R. C. 
1905, § 8105; 1897, ch. 111, § 26; R. C. 1899, § 6407.] 


Claims rejected by administrator need not be filed in county court. Saxton v. Mus- 
selman, 17 §. D. 35, 95 N. W. 291. 


Claim rejected is barred if suit is not brought within three months after its rejection, 
even though no notice to present claims had ever been published. Singer v. Austin, 19 
N. D. 546, 125 N. w. 560. 
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Failure to sue within time limited cannot be waived by administrator demurring to 
complaint. Mann vy. Redmon, 23 N. D. 508, 137 N. W. 478, 


§ 8743. Statute of limitation does not run, when. No claim must be al- 
lowed by the executor or administrator, or by the judge, which is barred by 
the statute of limitations. When a claim ig presented to the judge for his 
allowance, he may, in his discretion, examine the claimant and others, on 
oath, and hear any legal evidence touching the validity of the claim. No 
holder of any claim against an estate shall maintain any action thereon, 
unless the claim is first presented to the executor or administrator. The 
time during which there shall be a vacancy in the administration, or in the 
Office of the county judge, must not be included in any limitation herein 
prescribed. _[B. C. 1905, § 8106 ; 1897, ch. 111, § 26; R. C. 1899, § 6408. ] 


No action on claim against estate may be commenced until rejection of claim by 
administrator either by operation of statute or by written rejection indorsed thereon. 
Murray y. Johnson, 28 S. D, 571, 134 N. W. 206. 


Demand for rescission of sale of stallion and return of purchase notes is a “claim ” 
within meaning of this section. Kline v. Gingery, 25 8. D. 


the executor or administrator, and the Judge of the county court, and the 
Judgment must be that the executor or administrator pay, in due course of 
administration, the amount ascertained to be due. A certified transcript of 
the judgment must be filed in the county court. No execution must issue 
upon such judgment, nor shal] it create any lien upon the property of the 
estate, or give to the judgment creditor any priority of payment. [R. C. 
1905, § 8108. 1897, ch. 111, § 26; R. C. 1899, § 6410.] sof 
As to claim against decedent’s estate being allowed by county judge after rejection 
by nonaction. Re Smith, 13 N. D. 513, 101 N. W. 890. 
Injunction against judgment entered against executors or administrators on con- 
fession. 30 L.R.A. 241. ; 
ya a executor or administrator to have judgment against decedent set aside. 84 


Effect’ of foreign judgments against executor or administrator. 27 L.R.A. 101. 

§ 8746, Execution, when may be issued. When any judgment has been 
rendered for or against the testator or intestate in his lifetime, no execution 
shall issue thereon after his death except: oe 

1. In case of the death of the judgment creditor, upon the application 
of his executor or administrator, or successor in interests. 

2. In case of the death of the judgment debtor, if the judgment be for 
nh recovery of real or personal property, or the enforcement of a lien 

ereon. 

A judgment against the decedent for the recovery of money must be pre- 
Sented to the executor or administrator like any other claim. If the execution 
8 actually levied upon any property of the decedent before his death, the 
same may be sold for the satisfaction thereof, and the officer making the 
sale must account to the executor or administrator for any surplus in his 
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hands. A judgment rendered against a decedent, dying after verdict or 
decision on an issue of fact, but before judgment is rendered thereon, is not 
a lien on the real property of the decedent, but is payable in due course of 
administration. [R. C. 1905, § 8109; 1897, ch. 111, § 26; R. C. 1899, § 6411.] 


Power of federal court to enforce its own judgment against a decedent’s estate. 12 
L.R.A.(N.S.) 154. 


Remedy for enforcement against decedent’s estate of alimony which had accrued 
prior to his death. 18 L.R.A.(N.S.) 257. 


Injunction in favor of, or against, executor or administrator to prevent execution 
sales. 30 L.R.A, 120. 


§ 8747. Claims not allowed may be referred, how. If the executor or ad- 
ministrator doubts the correctness of any claim presented to him, he may 
enter into an agreement, in writing, with the claimant to refer the matter 
in controversy to some disinterested person, to be approved by the judge 
of the county court. Upon filing the agreement and approval of the judge 
of the county court in the office of the clerk of the district court for the 
county or judicial subdivision in which the letters testamentary or of admin- 
istration were granted, the clerk must, either in vacation or in term, enter 
a minute of the order referring the matter in controversy to the person 80 
selected or, if the parties consent, a reference may be had in the county 
court, and the report of the referee, if confirmed, establishes or rejects the 
claim, the same as if it had been allowed or rejected by the executor or 


administrator and the county judge. [R. C. 1905, § 8110; 1897, ch. 111, § 26; 
R. C. 1899, § 6412.] 
Submission of disputed claims to arbitration. Unterrainer v. Seelig, 13 S. D. 148, 
82 N. W. 394, 

§ 8748. Referee, duty of. The referee must hear and determine the matter, 
and make his report thereon to the court in which his appointment is eapekee 
The same proceedings shall be had in all respects, and the referee sha 
have the same powers, be entitled to the same compensation, and subject to 
the same control as in other eases of reference. The court may saa 
the referee, appoint another in his place, set aside or eonfirm his report, an 
adjudge costs, as in actions against executors or administrators and the 
Judgment of the court thereon shall be as valid and effectual in all respects as 
if the same had been rendered in a suit commenced by ordinary process. 
[R. C. 1905, § 8111; 1897, ch. 111, § 26; B.C. 1899, § 6413.] 

§ 8749. Costs allowed, how. When a judgment is recovered, with costs, 
against any executor or administrator, he shall be individually liable for 
such costs, but they must be allowed him in ‘his administration eneaeee 
unless it appears that the suit or proceeding in which the costs were era 
was prosecuted or defended without just cause. [R. C. 1905, § 8112; 1897, 
eh. 111, § 26; R. ©. 1899, § 6414.] 


Executor is personally liable for costs when the judgment does not charge the estate 
therewith. McCarthy v. Speed, 16 S. D. 584, 94 N. W. 411. 


§ 8750. Executor’s or administrator’s claims allowed, how. If the exec- 
utor or administrator is a creditor of the decedent, his claim, duly authentl- 
cated by affidavits, must be presented for allowance or rejection to the 
judge of the county court, and its allowance by the judge is sufficient ie 
dence of its correctness, and it must be paid as other claims, in due course 0 
administration. If, however, the judge rejects the claim, action thereon may 
be had against the estate by the claimants, and summons must be served upon | 
the judge of the county court, who may appoint an attorney at the ex- 
pense of the estate to defend the action. If the claimant recover no judg- 
ment he must pay all costs, including defendant’s attorney’s fees. [R. C. 
1905, § 8113; 1897, ch. 111, § 26; R. C. 1899, § 6415.] 

§ 8751. Notice to creditors must be given. Penalty. If an executor oF 
administrator neglects for two months after his appointment to give notice 
to creditors as prescribed by this chapter, the court must revoke his ae 
and appoint some other person in his stead, equally or next in order, entitle 
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to the appointment. [R. C. 1905, § 8114; 1897, ch. 111, § 26; R. ©. 1899, 
§ 6416.] 


presented to him, if go required by the court; and from term to term there- 

after he must present a statement of claims subsequently presented to him. 

In all such statements he must designate the nameg of the creditors, the 

nature of each claim, when it became due or will become due, and whether 

it was allowed or rejected by him. [R. C. 1905, § 8115; 1897, ch. 111, § 26; 
7.] 


§ 8753. Interest on mortgage claims, when paid. If there be any debt 
of the decedent bearing interest, whether presented or not, the executor or 
administrator may, by order of the county court, pay the amount then ac- 
cumulated and unpaid, or any part thereof, at any time when there are 
sufficient funds properly applicable thereto, whether said claim be then due 
or not; and interest shal] thereupon cease to accrue upon the amount so paid. 
This applies only to claims the payment of which is secured by a mortgage 
or lien upon some parts of the estate. [R. C. 1905, § 8116 ; 1897, ch. 111, § 26; 
R. C. 1899, § 6418. | 


ARTICLE 6.— PAYMENT OF DEBTS AND CHARGES. 


§ 8755. Debts, order of payment. The acknowledged debts and charges 
must be paid in the following order: 

1. The necessary expenses of the administration. 

2. The expenseg of the last sickness and funeral. 

> A‘owances made to the family in excess of the exempt property. 

4. Debts having preference by the laws of the United States. 

o. Debts which are liens upon specific property whether by judgment, 
Mortgage or otherwise in the order of their priority. 
. 3] other demands against the estate. [R. C. 1905, § 8118; R. C. 1899, 


Commercial Paper given by representative as payment of debt. 35 L.R.A.(N.S.) 63. 
3. Right of nonresident widow ts statutory allowance 21 L.R.A. 241. 
Widow’s right to exemption or allowance for support out of personal assets of estate 
of deceased husband, who was & nonresident. 11 L.R.A.(N.S.) 361. 
alver of right to widow's allowance by antenuptial agreement. 25 L.R.A.(N ‘S.) 751. 


§ 875 - Limitation ag to mortgages. The preference given in the preceding 
Section to a mortgage or other lien only extends to the proceeds of the 
Property subject to such lien. If the proceeds of such property are insuffi-_ 

_ clent to pay the demands, the part remaining unsatisfied must be classed with 
other demands against the estate. [R. C. 1905, § 8119; Pro, C. 1877, § 259; 

C. 1899, § 6420,] 

§ f. Liens on realty to be paid. When any sale is made by an executor 
or administrator pursuant to the provisions of thig chapter of land or other 
Property that is subject to any mortgage or other lien, which is a valid 
claim against the estate of the decedent and has been presented and allowed, 

© purchase money must be applied after paying the necessary expenses of 
the sale, first to the payment and satisfaction of the mortgage or lien and 
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the residue if any in due course of administration. The application of the 
purchase money to the satisfaction of the mortgage or lien must be made 
without delay, and the property is subject to such mortgage or lien until the 
purchase money has been actually so applied. The purchase money or 80 
much thereof as may be sufficient to pay such mortgage or lien with interest 
and any lawful costs and charges thereon may be paid into the county court, 
and thereupon the lien must cease and the purchase money must be paid 
over by the judge without.delay in payment of the expenses of the sale and 
in satisfaction of the debt to secure which the mortgage or other lien was 
taken and the surplus, if any, must be returned to the executor or admin- 
istrator. [R. C. 1905, § 8120; Pro. C. 1877 » § 202; R. C. 1899, § 6421.] 

§ 8758. Creditors equal within classes. If the estate is insufficient to pay 
all the debts of any one class, each creditor must be paid a dividend in 
proportion to his claim; and no creditor of any class shall receive any payment 
until all those of the preceding class are fully paid and no preference shall 
be given in the payment of a debt over other debts of the same class except 
those specified in the fifth class. [R. C. 1905, § 8121; Pro. C. 1877, § 260; 
R. C. 1899, § 6422.] 

§ 8759. Certain expenses, taxes and liens, paid when. The executor or 
administrator, as soon as he has sufficient funds in his hands, must pay the 
funeral expenses and the expenses of the last sickness and the allowance 
made to the family of the decedent. He may pay or retain in his hands the 
necessary expenses of administration but he is not obliged to pay any other 
debt or any legacy until as prescribed in this article the payment has been 
ordered by the court. If satisfied that it will be for the benefit of the estate, 
the county court may by order authorize or direct the executor or adminis- 
trator on the application of any person interested, to pay taxes and demands 
maturing upon any debt secured by a mortgage, pledge or other lien existing 
on the property of the decedent or upon a contract for the purchase of real 
property whenever there are sufficient funds properly applicable thereto, al- 
though such demand has not been presented and allowed. But the pro- 
visions of this section shall not relieve the executor or administrator from 
responsibility for all injury or loss resulting from any misapplication of 
He one in his hands. [R. C. 1905, § 8122; Pro. C. 1877, § 261; R. C. 1899, 

§ 8760. Decree for payment of debts. Upon the settlement of the account 
of an executor or administrator at the expiration of the time allowed for 
presenting claims if there are debts or charges remaining unpaid, the court 
must make such decree for the payment thereof as the circumstances of the 
estate require, unless it appears that there are no more assets available for 
that purpose. If the assets are ready for distribution to the creditors the 
court shall make a peremptory decree for payment after declaring a dividend 
if necessary. If there are other assets available which are not ready for 
such distribution, the executor or administrator must be directed to take the 
necessary steps to convert them into money for that purpose, as speedily a8 
possible without material injury to the estate, and if the estate is solvent, & 
partial dividend may be declared. The court must proceed in like manner at 
each subsequent settlement until the debts are paid. [R. C. 1905, § 8123; Pro. 
C. 1877, § 262; R. C. 1899, § 6424. ] 

§ 8761. Contingent claim pending. Proceedings. At the time of such . 
settlement, each person having a contingent claim pending which cannot 
be proved as a debt must be required to produce proof of the liability of 
the decedent by a previous notice given as prescribed in this chapter. _ 
it appears upon such proof that there is reason to believe that the liability 
will become absolute, the court may order the executor or administrator to 
retain In his hands sufficient assets to pay the same in that event or, if the 
estate 1s insolvent, sufficient to pay a proportion equal to the dividends of other 
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creditors, or if a fina] distribution is made, the court may require the persons 
to whom the estate is distributed to give bond with sufficient sureties tor 
the payment of such sum as may be found due by the county court in case 
the liability shall thereafter become absolute and upon proof of such amount 
the claimant may be authorized to bring an action on the bond for its 
recovery. [R. C. 1905, § 8124; Pro. C. 1877, § 263; R. C. 1899, § 6425.] 

.§ 8762. Legacies and distribution of estate. If the whole of the debts 
have been paid by the first distribution, the court must direct the payment 
of legacies and the distribution of the estate among the heirs, legatees or other 
persons entitled as provided in article 11 of this chapter, but if there are 
debts remaining unpaid, or, if for other reasons the estate is not in a proper 
condition to be closed, the court must give such extension of time as may be 
reasonable for a final settlement of the estate. [R. C. 1905, § 8125; Pro. C. 
1877, § 266; R. C. 1895, § 6426.] 

§ 8763. Liability of executor or administrator on failure to give notice to 
creditors. When the accounts of the administrator or executor have been 
settled and an order made for the payment of the debts and distribution of 
the estate, no creditor whose claim was not included in the order for pay- 
ment has any right to call upon the creditors, who have been paid or 
upon the heirs, devisees or legatees to contribute to the payment of his claim ; 
but if the executor or administrator has failed to give the notice to creditors 
as required by this chapter such creditor may recover on the bond of the 
executor or administrator the amount of his claim, or such part thereof as 
he would have been entitled to had it been allowed. [R. C. 1905, § 8126; 
Pro. C. 1877, § 265; R. C. 1895, § 6427.] 


ARTICLE 7.— SALES BY EXECUTORS AND ADMINISTRATORS. 


§ 8764. Sale of property of decedent, how made. No sale of any property 
of an estate of a decedent is valid unless made under order of the county court, 
except as otherwise hereinafter provided. All sales must be reported under 
oath, and confirmed by the county court, before the title to the property sold 
passes. All petitions for orders of sale must be in writing, setting forth the 
facts showing the sale to be necessary, and upon the hearing, any person inter- 
ested in the estate may file his written objections, which must be heard and 
determined. A failure to set forth the facts showing the sale to be necessary 
will not invalidate the subsequent proceedings, if the defect be supplied by 
the proofs at the hearing, and the general facts showing the necessity be 
stated in the order directing the sale. [R. C. 1905, § 8127; 1897, ch. 111, § 27; 
R. C. 1899, § 6428.] 


Sale by executor or administrator as violation of covenant in lease against assignment 
or sale. 14 L.R.A.(NS.) 1204. 


§ 8765. Sale of property, insolvent estate. When it appears to the court 
that the estate is insolvent, or that it will require a sale of all property of 
the estate, of every character, chargeable therewith, to pay the family 
allowance, expenses of administration, and debts, there need be but one 
petition filed, but one order of sale made, and but one sale had, except in 
cases of perishable property, which may be sold as provided in the next 
section. The county court, when a petition for the sale of any property, for 
any of the purposes herein named, is presented, must inquire fully into the 
Probable amount required to make all such payments, and if there be no 
more estate chargeable therewith than sufficient to pay the same, may require 
but one proceeding for the sale of the entire available estate. In such case 
the petition must set forth all the facts hereinafter required. [R. C. 1905, 
§ 8128 ; 1897, ch. 111, § 27; R. C. 1899, § 6429.] _ 

§ 8766. Perishable property, sold when. At any time after receiving let- 
ters, the executor, administrator or special administrator may apply to the 
county judge and obtain an order to sell perishable and other personal prop- 
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erty likely to depreciate in value, .or which will incur loss or expense by 
being kept, and so much other personal property as may be neceessary to 
pay the allowance made to the family of the decedent. The order for 
the sale may be made without notice; but the executor, administrator or 
special administrator is responsible for the property, unless, alter making 
a sworn return, and on a proper showing, the court shall approve thie sale. 
[R. C. 1905, § 8129; 1897, ch. 111, § 27; R. C. 1899, § 6430. ] 

§ 8767. Sale of personal property, how made. If claims against the estate 
have been allowed, and a sale of property is necessary for their payment, 
or the expenses of administration, or for the payment of legacies, the executor 
or administrator may apply for an order to sell so much of the personal 
property as may be necessary therefor. Upon filing his petition, notice of 
at least five days must be given of the hearing of the application. He may 
also make a similar application, either in vacation or in term, from time 
to time, sc long as any personal property remains in his hands, and sale 
thereof is necessary. If it appear for the best interests of the estate, he 
may at any time after filing the inventory, in like manner and after giving 
like notice apply for and obtain an order to sell the whole of the personal 
property belonging to the estate, remaining and not set apart whether 
necessary to pay debts or not. [R. C. 1905, § 8130; 1897, ch. 111, § 27; RB. C. 
1899, § 6431.] 

§ 8768. Partnership property sold, how. Partnership interest or interests 
belonging to any estate by virtue of any partnership formerly existing, 
interest in personal property pledged, and choses in action, may be sold in 
the same manner as other personal property, when it appears to be for the 
best interests of the estate. Before confirming the sale of any partnership 
interest, whether made to the surviving partner or to any other person, 
the judge must carefully inquire into the condition of the partnership affairs 
and must examine the surviving partner, if in the county and able to be 
present in court. [R. C. 1905, § 8131; 1897, ch. 111. § 27; R. C. 1899, § 6432.] 

§ 8769. Sales of personal property for best interests of estate, how made. 
If it appears that a sale is necessary for the payment of debts or the family 
allowance, or for the best interests of the estate and the persons interested 
In the property to be sold, whether it is or is not necessary to pay the 
debts or family allowance, the court must order it to be made. In making 
orders and sales for the payment of debts or family allowance, such articles 
as are not necessary for the support and sustenance of the family of the 
decedent, or are not specially bequeathed, must be first sold, and the court 
must so direct. [R. C. 1905, § 8182; 1897, ch. 111, § 27; R. C. 1899, § 6433.] 

§ 8770. Notice of sale of personal property. The sale of personal property 
must be made at public auction, and after public notice given for at least 
fifteen days, by notices posted in three public places in the county, or by 
publication in a newspaper, or both, containing the time and place of sale, 
and a brief description of the property to be sold, unless for good reasons 
shown, the court orders a private sale or a shorter notice. Public sales of 
such property must be made at the court house door, or at the residence 0 
the decedent or at some other public place, but no sale shall be made of any 
personal property which is not present at the time of sale, unless the court 
otherwise orders. [R. C. 1905, § 8133; 1897, ch. 111, § 27; R. C. 1899, § 6434.] 

§ 8771. Real estate sold, when and how. When a sale of property of the 
estate 1s necessary to pay the allowance of the family or the debts outstanding 
against a decedent, or the debts, expenses or charges of administration oF 
legacies, or when Such sale is for the best interests of the estate and the 
persons interested in the property to be sold, whether it is or is not necessary 
to pay the debts or family allowance, the executor or administrator may 
also sell any real estate as well as personal property of the estate in his hands 
and chargeable for that purpose upon the order of the county court; and 
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an application for the sale of real property may also embrace the sale of 
personal property. To obtain an order for the sale of rea] property the 
executor or administrator must present a verified petition to the county 
court, setting forth the amount of personal property that has come into his 

ands as assets, and how much thereof, if any, remains undisposed of; the 
debts outstanding against the decedent, as far as can be ascertained or de- 


the decedent died seized, or in which he had any interest, or in which the 
estate has acquired any interest, and the condition and value thereof; the 
names of the legatees and devisees, and the heirs of the decedent, so far as 
known to the petitioner. If any of the matters herein enumerated cannot 
be ascertained, it must be so stated in the petition; but a failure to set forth 
the facts showing the sale to be necessary will not invalidate the subsequent 


granted to the executor or administrator to sell so much of the real estate 
of the decedent as ig necessary, or for the best interests of the estate. [R. C. 


1905, § 8134, 1897, ch. 111, § 27; B.C. 1899, § 6435; 1901, ch. 79.] 
Sufficiency of order to show cause why sale should not be ordered. Blackman v. Mul- 
hall, 19 S. D. 534, 104 N. W. 250. ; 
Probate court’s order for sale of property is to be accorded same force as circuit court 
judgments although it does not set forth facts showing sale to be necessary. Blackman 
v. Mulhall, 19 §. ». 534, 104 N. W. 250. 

2. Proceedings when necessary to sell only part of real estate. A 
copy of the order to show cause must be personally served on all persons 
interested in the estate, any general or special guardian of & minor, insane 
or incompetent person so interested, and any legatee or devisee, or heir of 
the decedent, provided they are residents of the county, at least ten days 
before the time appointed for hearing the petition, or be published four 
successive weeks in such newspaper of the county as the court or Judge may 
direct. If all persons interested in the estate join in the petition for the sale, 
or signify in writing their assent thereto the notice may be dispensed with 
and the hearing may be had at any time. The county court, at the time 
and place appointed in such order, or at such other time to which the hear- 
img may be postponed, upon satisfactory proof of personal service or pub- 
lication of a copy of the order, by affidavit or otherwise if the consent in writ- 
ing to such sale by all parties interested is not filed, must proceed to hear the 
petition and hear and examine the allegations and proof of the petitioners, 
and of persons interested in the estate who may oppose the application. All 
claims against the decedent not before presented, if the period of presenta- 
tion has not elapsed, may be presented and passed upon after hearing. _The 
€xecutor, administrator and witnesses may be examined on oath by either 
Party, and process to compel them to attend and testify may be issued by 
the Judge of the county court in the same manner and with like effect as 
in other cases. If it appears necessary to sell part of the real estate and that 
by a sale thereof the residue of the estate, real or personal, or some specific 
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part thereof, would be greatly injured or diminished in value, or subjected 
to expense, or rendered unprofitable, or that after such sale the residue 
would be so small in quantity or value, or would be of such a character with 
reference to its future disposition among the heirs or devisees, as clearly 
to render it for the best interests of all concerned that the same should a 
sold, the court may authorize the sale of the whole estate, or any part thereo 
necessary for the best interests of all concerned. If the court be a 
after a full hearing upon the petition and an examination of the proofs an 
allegations of the parties interested, that a sale of the whole or some por- 
tion of the real estate is necessary, for any of the causes mentioned In this 
article, or if such sale be assented to by all the persons interested, an order 
must be made to sell the whole or so much and such parts of the real Fig 
described in the petition as the court shall judge necessary or agers 
The order of sale must describe the lands to be sold and the terms of sale, 
which may be for cash, or may be for one-third cash and the balance a a 
credit not exceeding two years, payable in gross or in installments within that 
time, with interest, as the court may direct. The land may be sold in er 
parcel or in subdivisions, as the executor or administrator shall judge ee 
beneficial to the estate, unless the court otherwise specially directs. If . 
appears that any part of such real estate has been devised and not charge 
in such devise with the payment of debts or legacies, the court must order 
the remainder to be sold before that so devised. Every such sale must 
ordered to be made at public auction, unless in the opinion of the court i 
would benefit the estate to sell the whole or some part of such real estate 
at private sale; the court may if the same is asked for in the petition order 
or direct such real estate or any part thereof, to be sold at either public or 
private sale, as the executor or administrator sltall deem to be most bene- 
ficial for the estate. If the executor or administrator neglects or ee 
to make a sale under the order and as directed therein, he may be compelle 
to sell, by the order of the court, made on motion, after due notice, by any 
party interested. [R. C. 1905, § 8135; 1897, ch. 111. § 27; R. C. 1899, § 6436. ] 
Failure to publish notice for twenty-eight days will not render proceedings void. 
Blackman v. Mulhall, 19 S. D. 534, 104 N. W. 250. 

§ 8773. On failure of administrator to apply for sale, other interested eae 
may. If the executor or administrator neglects to apply for any Oe 
sale when it is necessary, any person may make application therefor in be 
Same manner as the executor or administrator, and notice thereof must ‘ 
given to the executor or administrator, before the hearing. The petition 0 
such applicant must contain as many of the matters required for the aap 
of the executor or administrator as he can ascertain, and the decree of sale 
must fix the period of time Within which the executor or administrator must 
make the sale. [R. C. 1905, § 8136; 1897, ch. 111, § 27; R. C. 1899, § 6437.] 

§ 8774. Sale when ordered, how advertised and made. When a sale 
ordered and is to be made at public auction notice of the time and A pea 
sale must be posted in three of the most public places in the county in whic 
the land is situated and . 
in the same county, but if none, then in such paper as the court may direct, 
four times, once each week successively, next before the sale. The lands 
and tenements to be sold must be described with common certainty in the 
notice. Sales at public auction must be made in the county where the land 
is situated ; but when the land is situated in two or more counties, it may be 
sold in either. The sale must be made between the hours of nine o’clock in 


zor the best interests of the estate that the sale be postponed he may post- 
pone it from time to time not exceeding in all three months. In case of @ 
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referred to must be at least twenty-two days from the first publication of 
notice, and the sale must not be made before that day, but must be made 
within six months thereafter. The bids or offers must be in writing, and may 
be left at the place designated in the notice, or delivered to the executor or 
administrator personally, or may be filed with the judge of the county court, 
to whom the return of gale must be made. If it is shown that it will be for 


of notice, which shall not, however, be less than one week, and may provide 
that the sale may be made on or after a day less than twenty-one but not 
less than eight days from the first publication of the notice, in which case 


‘TR. C. 1905, § 8137; 1897, ch. 111, § 27; R. C. 1899, § 6438.] 
§ 8775. Private sale, confirmation, duty of administrator as to. No sale of 


ment of an estate. This may be done at any time before the sale or the con- 
firmation thereof. The executor or administrator must when a sale is made 
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exclusive of the expenses of a new sale, may be obtained, the court may 
vacate the sale and direct another to be had, of which notice must be given, 
and the sale in all respects conducted as if no previous sale had taken place; 
if an offer of ten per cent more than the amount named in the return be made 
to the court in writing by a responsible person, it is in the discretion of the 
court to accept such offer and confirm the sale to such person or to order a 
new sale. [R. C. 1905, § 8138; 1897, ch. 111, § 27; R. C. 1899, § 6439.] 

§ 8776. Objections to confirmation of sale, how made. When a return of 
the sale is made and filed, any person interested in the estate may file written 
objections to the confirmation thereof, and may be heard thereon when the 
return is heard by the court or judge and may produce witnesses in support 
of his objection. [R. C. 1905, § 8139; 1897, ch. 111, § 27; R. C. 1899, § 6440.] 


When sales void because in excess of order of sale. 37 Am. Dec. 65. 


§ 8777. Court orders sale confirmed, when. If it appears to the court that 
the sale was legally made and fairly conducted, and that the sum bid was 
not disproportionate to the value of the property sold, and that a greater 
sum, as above specified, cannot be obtained, or if the increased bid mentioned 
heretofore be made and accepted by the court, the court must make an order 
confirming the sale and directing conveyances to be executed. The sale from 
that time is confirmed and valid, and a certified copy of the order confirming 
it and directing conveyances to be executed must be recorded in the office 
of the register of deeds of the county within which the land sold is situated. 
[R. C. 1905, § 8140; 1897, ch. 111, § 27; R. C. 1899, § 6441.] 

§ 8778. Resale, when. If, after the confirmation, the purchaser neglects or 
refuses to comply with the terms of sale, the court may on motion of the 
executor or administrator, and after notice to the purchaser, order a resale to 
be made of the property. If the amount realized on such resale does not cover 
the bid and the expenses of the previous sale, such purchaser is liable for the 
saan to the estate. [R. C. 1905, § 8141; 1897, ch. 111, § 27; R. C. 1899, 

§ 8779. Conveyance of land sold, how made; when. Conveyances must 
thereupon be executed to the purchaser by the executor or administrator, 
and they must refer to the orders of the county court authorizing and con- 
firming the sale of the property of the estate, and directing conveyances 
thereof to be executed, and to the record of the order of confirmation in the 
office of the, register of deeds, by the date, volume and page of the record, 
and such reference shall have the same effect as if the orders were at large 
inserted in the conveyance. Conveyances so made convey all the right, title, 
interest and estate of the decedent, in the premises, at the time of his death : 
if prior to the sale, by operation of law or otherwise, the estate has acquired 
any right, title or interest in the premises other than, or in addition to, that 
of the decedent at the time of his death, such right, title or interest also 
passes by such conveyance. [R. C. 1905, § 8142; 1897, ch. 111, § 27; BR. C. 
1899, § 6442.] 

§ 8780. Order of confirmation, to show what. Before any order is entered 
confirming the sale, it must be proved to the satisfaction of the court that 
notice was given of the sale as prescribed, and the order of confirmation must 
show that such proof was made. [R. C. 1905, § 8143; 1897, ch. 111, § 27; 
R. C. 1899, § 6442. ] 

_ § 8781. When will provides for sale, order not necessary. When property 
is directed by the will to be sold, or authority is given in the will to sell prop- 
erty, the executor may sell any property of the estate without the order of 
the county court, and at either public or private sale, and with or without 
notice, as the executor may determine, but the executor must make return 
of such sales as in other cases; and if directions are given in the will as to 
the mode of selling, or the particular property to be sold, such directions 


2084 


Estates of Decedents, PROBATE CODE. . §§ 8781-8786 


by the court. [R. C. 1905, § 8144: 1897, ch. 111, § 27; R. C. 1899, § 6444.) 
Executing power of sale under will after discharge of executor. 2 L.R.A.(N.S.) 623, 


at the time of his death, was possessed of a contract for the purchase of land, 
‘his interests in such land and under such contracts may be sold on the appli- 


seized, except as hereinafter provided. [R. C. 1905, § 8146; 1897, ch. 111, 
§ 27; RK. C. 1899, § 6447,] 

§ 8784. Sale of contract, how made. The sale must be made subject to all 
Payments that may hereafter become due on such contracts, and if there 


of any covenant or agreement contained in such contract, [R. C. 1905, § 8147; 
gre 111, § 27; R. C. 1899, § 6448 


nds as the decedent would have had if he were living. [R. C. 1905, § 8148; 
aH ch. 111, § 27; B. C. 1899, § 6449,] 


Purchase money has been actually so applied. No claim against any estate 
which has been presented and allowed is affected by the statute of limitations, 
pending the Proceedings of the settlement of the estate. The purchase money, 
or 80 much thereof as may be sufficient to pay such mortgage or lien, with 
interest and any lawful costs and charges thereon, may be paid into the 
County court, to be received by the judge thereof, whereupon the mortgage 
or lien upon the land must cease, and the purchase money must be paid over 
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by the judge without delay, in payment of the expenses of the sale and in 
satisfaction of the debt, to secure which the mortgage or other lien was taken, 
and the surplus, if any, at once returned to the executor, administrator or 
guardian, unless for good cause shown after notice to the executor or adminis- 
trator, the judge otherwise directs; provided, nevertheless, that land upon 
which there is an existing and valid mortgage or other lien may be sold sub- 
ject to such mortgage or lien without the payment of the amount of such 
mortgage or lien whenever in the discretion of the county court it shall appear 
to be to the best interest of the estate to sell such land subject to such existing 
mortgage or lien. [1907, ch. 114; R. C. 1905, § 8149; 1897, ch. 111, § 27; R. C. 
1899, § 6450.] 

§ 8787. Who may purchase incumbered real estate. Penalty for miscon- 
duct. At any sale under order of the county court of lands upon which there 
is @ mortgage or lien the holder thereof may become the purchaser, and 
his receipt for the amount due him from the proceeds of the sale is a payment 
pro tanto. If the amount for which he purchased the property is sufficient 
to defray the expenses and discharge his mortgage or lien, he must pay to 
the judge a sufficient sum to pay such expenses. If there is any neglect or 
misconduct in the proceedings of the executor or administrator in relation 
to any sale by which any person interested in the estate suffer damage, the 
party aggrieved may recover the same in an action upon the bond of the 
executor or administrator or otherwise. Any executor or administrator who 
fraudulently sells any real estate of a decedent, contrary to or otherwise 
than under the provisions of this article, is liable in double the value of the 
land sold, as liquidated damages, to be recovered in an action by the person 
having an estate of inheritance therein. [R. C. 1905, § 8150; 1897, ch. 111, 
§ 27; R. C. 1899, § 6451. ] 

§ 8788. Actions for recovery of estate, commenced when. No action for 
the recovery of any estate sold by an executor or administrator, under the 
provisions of this chapter, can be maintained by any heir or other person 
claiming under the decedent, unless it be commenced within three years next 
after the sale. An action to set aside the sale may be instituted and main- 
tained at any time within three years from the discovery of the fraud or 
other grounds upon which the action is based. This shall not apply to minors, 
or others under any legal disability to sue at the time when the right of 
action first accrues; but all such persons may commence an action at any 
time within three years after the removal of the disability. [R. C. 1905, 
§ 8151; 1897, ch. 111, § 27; R. C. 1899, § 6452.) 

§ 8789. Administrator to account for property sold, when. May not pur- 
chase. When a sale has been made by an executor or administrator, of any 


, the county court may direct an executor 


, administrator or guardian 
to mortgage any real estate of a decedent or of 


& minor or incompetent 
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authorize him to make a renewal of an existing mortgage, but the homestead 
Shall not be mortgaged without the consent of the person entitled thereto. 
[R. C. 1905, § 8153 ; 1899, ch. 110, §1; B.C. 1899, § 6454.) 

§ 8791. Petition must specify. A petition for the purpose specified in the 


80 secured to be paid from time to time out of the income of the mortgaged 
property. The mortgage or other contract executed by the executor, admin- 
istrator or guardian in pursuance thereof may be approved upon his report 
in the same manner as a sale made at public auction, [1913, ch. 130; R. C. 
1905, § 8154; 1899, ch. 110,§2;R.¢4 1899, § 6455.] 


ARTICLE 8,— SPEcIFIC PERFORMANCE. 


§ 8792. Legal representative to convey real estate of decedent. When a 
person who is bound by contract in writing to convey any real estate dies 
before making the Conveyance, the county court may make a decree author- 
izing and directing his executor or administrator to convey such real estate 
to the person entitled thereto in all cases when the decedent, if living, might 
be compelled to make such conveyance ; and when such real estate or the inter- 


such conveyance. [R. C. 1905, § 8155; R. C. 1895, § 6456; 1905, ch. 116.] 
14 ioreement against estate of decedent of contract to pay money or give property. 
R.A. 862. 

Specific performance of contract to leave property in consideration of services or 
support. 44 L.R.A.(N.S.) 743. pease . 
.. of contract to leave property to child in consideration of his living with prom- 
lsor. 44 L.R.A.(N.8.) 756. 

Enforceability of contract to give child share of estate in consideration of the sur- 
render of the child to Promisor, as affected by noncompliance with the statute prescrib- 
ing mode of adoption. 46 L.R.A.(N.S.) 1134, 


tracting party himself wag sti]] living and executed the conveyance. [R. C. 
1905, § 8157; Pro. G. 1877, § 227; R. C. 1899, § 6458.] 

8795. Certain sales under this article validated. That all sales of real 

estate made by any administrator or executor, where his testator or intestate 

ad contracted in Writing for the sale thereof in his lifetime, and conveyance 

of Which has been made pursuant to a decree of any county court of this state 

a8 provided by article 8 of chapter 6 of the Probate Code of North Dakota, 
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in estates which are closed and such administrator or executor has es 
discharged, and which conveyances have been otherwise legally made but ave 
not been approved by the judges of the county courts wherein such oe 
ances were had, pursuant to section 8157 of the Revised Codes o i. F 
Dakota, of the revision of 1905 [section 8794 herein], are hereby dec a 
valid and of the same effect as if an order or judgment of approval had she 
made by the county judge of the court in which such proceedings were had. 
[1911, ch. 214.] a ponte 

§ 8796. Dismissal and appeal. If upon the hearing in the county . " 
the right of the petitioner to have a specific performance of the con fe 
is found to be doubtful the court must dismiss the petition without ae - 
to the rights of the petitioner, who may thereafter proceed in the = a 
court to enforce:a specific performance thereof. [R. C. 1905, § 8158; Pro. C. 
1877, § 226; R. C. 1899, § 6459. ] 


ARTICLE 9.—AcTions By AND AGAINST EXECUTORS AND ADMINISTRATORS. 


§ 8797. Action for possession of real estate maintained, by whom. 4 iia 
heirs or devisees may themselves or jointly with the executor or a ie 
istrator maintain an action for the possession of the real estate or for ea 
purpose of quieting title to the Same against any one except the sintered 
or administrator. For the purpose of bringing suits to quiet title or ie 
partition of such estate the possession of the executor or administrator is : 
possession of the heirs or devisees. Such possession by the heirs or yale 
is subject, however, to the possession of the executor or pra aeee 
the purposes of administration as provided in this code. [R. C. 1905, § ’ 
Pro. C. 1877, § 210; R. C. 1899, § 6460.] 


Executors and administrators ad maintain actions to quiet title. Blakemore & 
Kidney vy. Roberts, 12 N. D. 394, 96 N. W. 1029. : 


Executor or administrator as real party in interest by whom action must be brought. 
64 L.R.A. 611. 


Who may sue or take other proceedings to set aside judgment affecting decedent’s 
estate. 54 L.R.A. 761. 

§ 8798. Actions by and against executors and administrators. Except sey 
otherwise prescribed in the next section, actions for the recovery of any Pied 
erty, real or personal, or for the possession thereof, and all actions foun a 
upon contracts may be maintained by and against executors and var 
trators in all cases and in the same courts in which the same might » 

een maintained by or against their respective testators or intestates. [R. C. 
1905, § 8160; Pro. C. 1877, § 211; R. C. 1899, § 6461.] 


Is an administrator or executor in such privity with a legatee, distributee or cred- 


itor, that he may assert a personal defense of the latter to a claim against the estate. 
8 LRA(NS.) 219, 


Right of domestic representative to maintain action for death of decedent under a 


statute of another state which provides that the action shall be brought by the per- 
sonal representative. 18 L.R.A.(N.S.) 1252, 


Right of execu inistra 1 as part ieved. 13 L.R.A. 745. 
a Tnvanction costae ane againet oe iz ‘othe juriedicticn, 21 L.R.A,. 73. f 
§ 8799. Action for the recovery of money. No action for the recovery 0 
money only shall be brought in any of the courts of this state against 7 
executor, administrator or guardian upon any claim or demand which may 05. 
presented to the county court except as provided in this chapter. [R. C. 1905, 
§ 8161; R. C. 1899, § 6462. ] 


xecutor of plaintiff may continue action to cancel deed without joining residuary 
legatees. Subera v. Jones, 20 §. D. 628, 108 N. W. 26. that 
Executor entitled to possession of all real and personal property of testator ne 
decedent would have been entitled to if alive. Blakemore v. Roberts, 12 N. D. , 
96 N. W. 1029. } -s 
On right of executor to maintain action for possession of property in same courts 
testator. Blakemore y. Roberts, 12 N. D. 394, 96 N. W. 1029. D 
Action for tort dies with tort-feasor as at common law. Willard v. Mohn, 24 N. D. 
386, 139 N. W. 981; Willard y. Mohn, 24 N. D. 390, 139 N. W. 979. 
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§ 8800. Action for waste, trespass and conversion. Executors and admin- 
istrators may maintain actions against any person who has wasted, destroyed, 
_ taken, carried away or converted to his own use the goods of their testator 

or intestate in his lifetime. They may also maintain actions for trespass 


tor of the estate, for double the value of the property so embezzled or 
alienated, to be recovered for the benefit of the estate. If any executor, 
administrator or other person interested in the estate of a decedent,.com- 


concealed, embezzled, smuggled, conveyed away or disposed of moneys, goods 
or chattels of the decedent, or has in his possession or knowledge any deeds 
conveyances, bonds, contracts or other writings which contain evidences of, 
or tend to disclose the right, title, interest or claim, of the decedent to any 


and any judgment recovered therein must be for double the value of the 
Property as assessed by the district court or jury, or for return of the 


render such account, the court may proceed against him as provided herein. 
C. 1905, § 8169 ; 1897, ch. 111, § 29; R. 6. 1899, § 6463.] 
so 1a”, a on bebalf of estate for in jury from damming back water of stream. 


§ 8801, Executor or administrator may maintain necessary action. An 
executor or administrator may under the direction of the county court main- 
any action which may be necessary to enforce his right to the possession 

of the Property and effects of the decedent, collect all demands due the 
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estate and secure an accounting or settlement of any partnership existing 
between the decedent at or prior to his death and any other person. He may 
also prosecute to final judgment any action commenced by the decedent, 
or by a special administrator, or other administrator previously appointed 
in the same case. [R. C. 1905, § 8163; R. C. 1899, § 6464. ] 

Right of next of kin to maintain action in interest of estate. 22 L.R.A.(N.S.) 454. 

§ 8802. Action against predecessor. An executor or administrator may, 
in his own name for the use and benefit of all parties interested in the estate, 
maintain actions on the bond of an executor, or of any former administrator 
eo estate. [R. C. 1905, § 8164; Pro. C. 1877, § 215; R. C. 1899, 

6465. , 

§ 8803, Successive recoveries on the bond. The bond shall not be void 
upon the first recovery but may be sued and recovered upon from time to 
time by any person aggrieved in his own name until the whole penalty 1s 
exhausted. [R.C. 1905, § 8165; Pro. C. 1877, § 80; R. C. 1899, § 6466.] _ 

§ 8804. Fraudulent sale. Liability of executor. Any executor or admin- 
istrator who fraudulently sells any real estate of a decedent, contrary to or 
otherwise than under the provisions of this chapter, is liable in double the 
value of the land sold, as liquidated damages, to be recovered in an action 
by the person having an estate of inheritance therein. [R. C. 1905, § 8166; 
Pro. C. 1877, § 205; R. C. 1899, § 6467.] ; 

§ 8805. Order required before action on bond. Before an action can be 
maintained on the bond of an executor whose letters have not been revoked, 
the party aggrieved must first obtain an order of the county court, authorizing 
him to bring the action, and before authority is given to bring an action 
upon the bond of a deceased executor or administrator whose account is 
unsettled, his sureties must be cited and have an opportunity to apply for 
eel ae a settlement of such account. [R. C. 1905, § 8167; R. C. 1899, 

§ 8806. Action pending at death of decedent, If an action pending against 
the decedent at the time of his death is prosecuted to judgment against his 
representatives or successors in interest, the Judgment does not become a 
len but is payable in the course of administration. [R. C. 1905, § 8168; 
Pro. C. 1877, § 150; R. C. 1899, § 6469.] 

§ 8807. Judgments before death, how collected. When any judgment has 
been rendered for or against the testator or intestate in his lifetime or against 
his representative or successor in interest, no execution shall issue thereon 
after his death, except: ee 

_1. In ease of the death of the Judgment creditor, upon the application of 
his executor or administrator or successor in interest. : 

2. In case of the death of.the judgment debtor, if the judgment is for 
the recovery of real or personal property or the enforcement of a lien thereon. 

f the execution is actually levied upon any property of the decedent before 
his death, the same may be sold for the satisfaction thereof and the officer 
making the Sale must account to the executor or administrator for any 
cc his hands. [R. C. 1905, § 8169; Pro. C. 1877, § 153; R. C. 1899, 

Before amendment of this section, no execution could issue after death of judgment 
debtor. Yankton Sav. Bank v. Gutterson, 15 S. D. 486, 90 N. W. 144. 

§ 8808. Death after verdict. Judgment not a lien. A judgment rendered 
against a decedent, dying after verdict or decision on an issue of fact but 
before Judgment is rendered thereon, is not a lien on the real property of the 
decedent but is payable in due course of administration. [R. C. 1905, § 8170; 
Pro. C. 1877, § 154; R. C. 1899, § 6471.] 

§ 8809. Actions to recover real estate or set aside decree, when begun. 
No action for the recovery of any estate, sold by an executor or administrator 
or otherwise disposed of under the provisions of this chapter, can be main- 
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tained by any heir or other person claiming under the decedent unless it 
is commenced within three years next after the sale. Au action to set aside 
a decree directing or confirming a sale or otherwise disposing of such property 
may be instituted and maintained at any time within three years from the 
discovery of the fraud or other ground upon which the action is based. 
[R. C. 1905, § 8171; Pro. C. 1877, § 206; R. C. 1899, § 6472.] 

§ 8810. Minors may begin such action, when. The preceding section shall 
not apply to minors or others under any legal disability to sue at the time 
when the right of action first accrues; but all such persons may commence 
an action at any time within three years after the removal of the disability. 
[R. C. 1905, § 8172; Pro. C. 1877, § 207; R. C. 1899, § 6473.] 

§ 8811. Recovery of fraudulent conveyances. When there is a deficiency 
of assets in the hands of an executor or administrator and when the decedent 
in his lifetime has conveyed any real estate or any rights or interests therein, 
with intent to defraud his creditors or to avoid any right, debt or duty of 
any person or has so conveyed such estate that by law the deeds or con- 
veyances are void as against creditors, the executor or administrator must 
commence and prosecute to final judgment any proper action for the recovery 
of the same, and may recover for the benefit of the creditors all such real 
estate so fraudulently conveyed, and may also for the benefit of the creditor 
sue and recover all goods, chattels, rights or credits which have been so con- 
veyed by the decedent in his lifetime whatever may have been the manner 
of such fraudulent conveyance. [R. C. 1905, § 8173; Pro. C. 1877, § 218; 
R. C. 1899, § 6474.] ; 

§ 8812. Creditors to require action to recover. No executor or adminis- 
trator is bound to sue for such estate as mentioned in the preceding section 
for the benefit of the creditors, unless on application of creditors, who must 
pay such part of the costs and expenses of the suit or give such security 
therefor to the executor or administrator as the judge shall direct. [R. C. 
1905, § 8174; Pro. C. 1877, § 219; R. C. 1899, § 6475.] 

§ 8813. Sale of such real estate after recovery. All real estate so recovered 
must be sold for the payment of debts in the same manner as if the decedent 
had died seized thereof, upon obtaining an order therefor from the county 
court, and the proceeds of all goods, chattels, rights and credits so recovered 
must be appropriated in payment of the debts of the decedent in the same 
manner as other property in the hands of the executor or administrator. 
[R. C. 1905, § 8175; Pro. C. 1877, § 220; R. C. 1899, § 6476.] 

§ 8814. Compounding debts. Whenever a debtor of a decedent is unable 
to pay all his debts, the executor or administrator with the approbation of 
the county judge may compound with him and give him a discharge upon 
recelving a fair and just dividend of his effects. A compromise may also 
be authorized when it appears to be just and for the interest of the estate. 
[R. C. 1905, § 8176; Pro. C. 1877, § 217; R. C. 1899, § 6477.] 


ARTICLE 10.— LIABILITY AND COMPENSATION OF EXECUTORS AND ADMINISTRATORS. 


§ 8815. Executor or administrator not liable for debts of decedent. Ex- . 
ception. No executor or administrator is chargeable upon any special promise 
to answer damages or to pay the debts of the testator or intestate out of his 
Own estate, unless the agreement for that purpose or some memorandum 
or note thereof is in writing and signed by such executor or administrator or 

¥ Some other person by him thereunto specially authorized. [R. C. 190s, 
§ 8177; Pro. C. 1877, § 232; R. C. 1899, § 6478.] 

§ 8816. Executor or administrator chargeable with whole estate. Every 
executor and administrator is chargeable in his account with the whole of 
the estate of the decedent, which may come into his possession, at the value 
of the appraisement contained in the inventory except as provided in the 
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following sections, and with all the interest, profit and income of such estate. 
[R. C. 1905, § 8178; Pro. C. 1877, § 233; R. C. 1899, § 6479.) 
Administrator cannot evade accounting upon ground of nullity of appointment. Dob- 
ler v. Strobel, 9 N. D. 104, 81 N. W. 37, 81 Am. St. Rep. 530. 


§ 8817. Make neither profit nor loss. He shall not make profit by the 
increase nor suffer loss by the decrease or destruction without his fault of 
any part of the estate. He must account for the excess when he sells any 
part of the estate for more than the appraisement and if any part is sold 
for less than the appraisement, he is not responsible for the loss if the sale 
has been justly made. [R. C. 1905, § 8179; Pro. C. 1877, § 234; R. C. 1899, 

. § 6480. ] _ 

) § 8818. Uncollected debts, not chargeable with. No executor or adminis- 
trator is accountable for any debts due to the decedent if it appears that 
they remain uncollected without his fault. [R. C. 1905, § 8180; Pro. C. 1877, 
§ 235; R. C. 1899, § 6481.] 

§ 8819. Not to purchase claims against estate. No administrator or executor 
shall purchase any claim against the estate he represents; and if he pays any 
claim for less than its nominal value, he is only entitled to charge in his 
account the amount he actually paid. [R. C. 1905, § 8181; Pro. C. 1877, 
§ 237; R. C. 1899, § 6482. 


Surety on administrator's bond may purchase claims against estate. Luther v. Hunter, 
7 N. D. 544, 75 N. W. 916. 


§ 8820. Liable for money received before administration. An executor 
or administrator is liable on his bond for money or other personal property 
of the estate which was in his hands or under his control when his letters 
were issued in whatever capacity it was received by him or came under his 
control. [R. C. 1905, § 8182; R. C. 1899, § 6483.] 

§ 8821. Expenses and necessary fees allowed. Commissions. He shall be 
allowed all necessary expenses in the care, management and settlement of 
the estate, and for his services such fees as are provided in this chapter; but 
when the decedent by his will makes some other provision for the compensa- 
tion of his executor that shall be full compensation for his services unless by 
a written instrument filed in the county court, he renounces all claims for 


compensation provided by the will. [R. C. 1905, § 8183; Pro. C. 1877, § 236; 
R. C. 1899, § 6485.] 


Agreement of executor or administrator to relinquish compensation, whether and when 
enforceable. 48 Am. Rep. 332. 


§ 8822. When no provision in will, commissions allowed. When no com- 
pensation is provided by the will or the executor renounces all claim thereto, 
he must be allowed commissions on the amount of the whole estate accounted 
for by him, excluding all property not ranked as assets, as follows: For the 
first one thousand dollars, at the rate of five per cent; for all above that sum 
and not exceeding five thousand dollars, at the rate of two per cent; for all 
above that sum at the rate of one per cent; and the same commissions shall be 
allowed administrators. In all cases such further allowance may be made as 
the county court may deem just and reasonable for any extraordinary service. 
The total amount of such allowance must not exceed the amount of commis- 


sions allowed by this section. [1909, ch. 118; R. C. 1905, § 8184; Pro. C. 1877, 
§§ 236, 238; R. C. 1899, § 6485.] 


Allowance, to assignee for benefit of creditors, of commission and extra compensation 
to the same amount, is permissible. Woodcock v. Reilly, 16 S. D. 198, 92 N. W. 10. 


ARTICLE 11.—ACCOUNTING AND SETTLEMENT BY EXECUTORS AND ADMINISTRATORS. 


§ 8823. Must account after six months. At the expiration of six months 
after letters testamentary or of administration are issued, and thereafter 
at any time when required by the court, either upon its own motion or 
upon the application of any person interested in the estate, the executor oF 
administrator must tender for the information of the court, an exhibit under 
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oath, showing the amount of money received and expended by him, the 
amount of all claims against the estate and the names of the claimants, and 
all other matters necessary to show the condition of its affairs. [R. C. 1905, 
§ 8185 ; 1897, ch. 111, § 28; R. C. 1899, § 6486.] 

§ 8824. Citation issued in case of failure. If the executor or administrator 
fail to render an exhibit at the expiration of six months after letters are 
issued, the judge of the county court must issue a citation requiring him 
. co and render it. [R. C. 1905, § 8186; 1897, ch. 111, § 28; R. C. 1899, 

§ 8825. May require exhibit. Any person interested in the estate may 
at any time before the final settlement of accounts, present his petition to 
the county judge, praying that the executor or administrator be required 
to appear and render such exhibit, setting forth the facts showing that it 
is necessary and proper that such an exhibit should be made. [R. C. 1905, 
§ 8187 ; 1897, ch. 111, § 28; R. C. 1899, § 6488.] 

§ 8826. Judge requires administrator to appear, when. If the judge be 
satisfied, either from the oath of the applicant or from any other testimony 
offered, that the facts alleged are true, and considers the showing of the 
applicant sufficient, he must issue a citation to the executor or administrator, 
requiring him to appear at some day named in the citation, which must be 
during a term of the court, and render an exhibit as prayed for. [R. C. 1905, 
§ 8188 ; 1897, ch. 111, § 28; R. C. 1899, § 6489.] 

§ 8827. Judge may revoke letters, when. When an exhibit is rendered 
by an executor or administrator, any person interested may appear and, 
by objections in writing, contest any account or statement therein contained. 
The court may examine the executor or administrator, and if he has been 
guilty of neglect, or has wasted, embezzled or mismanaged the estate, his 
S Ginn ae be revoked. [R. C. 1905, § 8189; 1897, ch. 111, § 28; R. C. 1899, 

§ 8828. Penalty for refusal to report. If any executor or administrator 
neglects or refuses to appear and render an exhibit, after having been duly 
cited, an attachment may be issued against him and such exhibit enforced, 
or his letters may be revoked in the discretion of the court. ([R. C. 1905, 
§ 8190; 1897, ch. 111, § 28; R. C. 1899, § 6491.] _ 

§ 8829. Report at expiration of year. Every executor or administrator 
must render a full account and a report of his administration at the expiration 
of one year from the time of his appointment. If he fails to present his 
account, the court must compel the rendering of the account by attachment, 
and any person interested in the estate may apply for and obtain an attach- 
ment, but no attachment must issue unless a citation has been first issued, 
served and returned requiring the executor or administrator to appear and 
show cause why an attachment should not issue. Every account rendered 
must exhibit not only the debts which have been paid, but also a statement 
of all the debts which have been duly presented and allowed during the 
period embraced in the account. When the authority of an executor or ad- 
ministrator ceases or is revoked for any reason, he may be cited to account 
before the county court at the instance of the person succeeding to the 
administration of the same estate, in like manner as he might have been 
cited by any person interested in the estate during the time he was executor 
or administrator. [R. C. 1905, § 8191; 1897, ch. 111, § 28; R. C. 1899, § 6492.] 


bee of annual settlements of executor or administrator as res judicata. 86 Am. 
ec. 143, 


Right of administrator de bonis non to require predecessor to account. 40 L.R.A. 73. 
R ra eg of compelling accounting by deceased executor or administrator. 8 Am. St. 

ep. 684, 
§ 8830. Letters must be revoked, when. If the executor or administrator 
resides out of the county, or absconds, or conceals himself, so that the citations 
cannot be personally served, and neglects to render an account within thirty 
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days after the time prescribed in this article, or if he neglects to render an 
account within thirty days after being committed where the attachment has 
been executed, his letters must be revoked. [R. C. 1905, § 8192; 1897, ch. 111, 
§ 28; R. C. 1899, § 6493.] ' 
§ 8831. Files and vouchers accompany account. In rendering an accoun 
the executor or administrator must produce and file vouchers for all are 
debts, claims and expenses which he has paid, which must remain in e 
court; and he may be examined on oath touching such payments, and a 3 
touching such property and effects of the decedent, and the disposition thereot. 
én any voucher is required for other purposes it may be withdrawn on 
leaving a certified copy on file; if a voucher is lost, or for other good doa tn 
cannot be produced on the settlement, the payment may be proved oe C. 
oath of any competent witness. [R. C. 1905, § 8193; 1897, ch. 111, § 28; R. C. 
1899, § 6494.) the 
§ 8832. Account not accompanied by vouchers allowed, when. On d 
settlement of his account he may be allowed any item of expenditure “ 
exceeding fifteen dollars, for which no voucher is produced, if such more i 
Supported by his own uncontradicted oath reduced to writing and certilie J 
by the judge, positive to the fact of payment, specifying when, where an Ff 
to whom it was made; but such allowances in the whole must not praia 
three hundred dollars against any one estate, nor over ten per cent i , 
inventory appraised value of any estate under three thousand dollars. [R. ©. 
1905. § 8194; 1897, ch. 111, § 28; R. C. 1899, § 6495.] ; roe 
§ 8833. Judge appoint day for settlement. When any account is see nh : 
for settlement the judge must appoint a day for the settlement thereot ; ted 
judge must thereupon give notice thereof by citation to all persons interes a 
in said estate residing within the county to be served at least ten sah 
to the day of hearing, and by causing notices to be posted ten days oe ch 
the day of hearing in at least three public places in the county, setting a F 
the name of the estate, the executor or administrator and the day appointe f 
for the settlement of the account, which must be on some day of a term i 
the court. The court may ordér such further notice to be given as may be 
proper. [R. C. 1905, § 8195; 1897, ch. 111, § 28; R. C. 1899, § 6496.] be 
§ 8834. Notice of final settlement, what to contain. If such cea . 
for a final settlement, and the estate be ready for distribution, the = ee 
of the settlement must state these facts, and must be served, publishe 
Waived in the same manner as provided for hearing petitions for sales of net 
property and interests therein; and on confirmation of the final pear : 
distribution and partition of the estate to all entitled thereto, may : 
immediately had without further notice or proceedings. If from any eae 
the hearing of the account, or the partition and distribution be postponed, 
the order postponing the same to a day certain is notice to all persons inter- 
ested therein. [R. C. 1905, § 8196 ; 1897, ch. 111, § 28; R. C. 1899, § 6497. ] 


Decree of distribution of decedent’s estate made by county court is of ea a 
with judgments entered by courts of record, Sjoli v. Hogenson, 19 N. D. 82, 122 4. 
1008. 


Remedy of distributee as to accounting of which he had no notice and on which 
he did not appear. 63 L.R.A. 95. 

§ 8835. Who may appear at final settlement. On the day appointed, ni 
any subsequent day to which the hearing may be postponed by the court, 
any person interested in the estate may appear and file his exceptions h. 
writing to the account, and contest the same. [R. C. 1905, § 8197; 1897, ch. 
111, § 28; RK. C. 1899, § 6498. ] f 

Right of executor or administrator or his representatives to object to account 0 
coexecutor or coadministrator. 22 L.R.A.(N.S.) 1119. . 
Right of court to surcharge account of executor, administrator, guardian or receiver 


in the absence of any objection to the account, or upon an objection by amicus curie. 
18 L.R.A.(N.S.) 284, 
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§ 8836. Postponement had, when. All matters, including allowed claims 
not passed upon on the settlement of any former account, or on rendering 
an exhibit, or on making a decree of sale may be contested by the heirs for 
cause shown. The hearing and allegations of the respective parties may be 
postponed from time to time, when necessary, and the court may appoint 
one or more referees to examine the accounts and make report thereon, subject 
to confirmation; and may allow a reasonable compensation to the referees, 
to be paid out of the estate of the decedent. [R. C. 1905, § 8198; 1897, ch. 111, 
§ 28; R. C. 1899, § 6499.] | 

§ 8837. Settlement of account on appeal conclusive. The settlement of 
the account and the allowance thereof by the court, or upon appeal, is con- 
clusive evidence against all persons in any way interested in the estate, 
saving, however, to all persons laboring under any legal disability, their 
right to move for cause to reopen and examine the account, or to proceed 
by action against the executor or administrator, either individually or upon 
his bond, at any time before final settlement; and in any action brought 
by any such person, the allowance and settlement of such account is prima 
facie evidence of its correctness. [R. C. 1905, § 8199; 1897, ch. 111, § 28; 
R. C. 1899, § 6500.] 

Decree of distribution of decedent’s estate made by county court is of equal rank 


with judgments entered by courts of record. Sjoli v. Hogenson, 19 N. D. 82, 122 N. W. 
1008. 

Decree allowing final report of executor is conclusive, except where right of appeal 
is allowed or rclief in another court permitted, or where persons to whom decree is 
made are under legal disability. Re Nelson, 26 S. D. 615, 129 N. W. 113. 


§ 8838. Must not be allowed until proved. The account must not be allowed 
by the court until it is first proved that notice has been given as required by 
this article, and the decree must show that such proof was made to the satis- 
faction of the court, and is conclusive evidence of the fact. [R. C. 1905, 
§ 8200; 1897, ch. 111, § 28; R. C. 1899, § 6501.] 

§ 8839. Court directs manner of sale, when. Whenever it appears to the 
court on any hearing of an application for the sale of real property, that it 
would be for the interest of the estate that personal property of the estate, 
or some part of such property, should be first sold, the court may decree the 
sale of such personal property, or any part of it, and the sale thereof shall 
be conducted in the same manner as if the application had been made for 
the sale of such personal property in the first instance. [R. C. 1905, § 8201; 
1897, ch. 111, § 28; R. C. 1899, § 6502.] 

§ 8840. Moneys invested for benefit of estate, when. Pending the settle- 
ment of any estate on the petition of any party interested therein, the county 
court may order any moneys in the hands of the executor or administrator 
to be invested for the benefit of the estate. Such order can only be made 
after publication of notice of the petition in some newspaper to be designated 
by the judge. [R. C. 1905, § 8202; 1897, ch. 111, § 28; R. C. 1899, § 6503.] 


ARTICLE 12.— ParTIaAL DisTrRiBUTION BEFORE FINAL SETTLEMENT. 


_§ 8841. Petition for legacy or share. At any time after the lapse of the 
time limited for filing claims, any heir, devisee or legatee may present his 
Petition to the court for the legacy or share of the estate to which he is 
entitled, to be given to him upon his giving bond for the payment of his 
Proportion of the debts of the estate. [R. C. 1905, § 8203; Pro. C. 1877, § 269; 
R. C. 1899, § 6504. ] 

§ 8842. Notice to parties interested. All parties interested in the estate 
prey * Soe as in other cases. [R. C. 1905, § 8204; Pro. C. 1877, § 270; R. C. 

§ 8843. Petition, who may resist. The executor or administrator, or any 
creditor or other person interested in the estate, may appear at the time 
named and resist the application, or any other heir, devisee or legatee may 
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make a similar application for himself. [R. C. 1905, § 8205; Pro. C. 1877, § 271; 
R. C. 1899, § 6506.] 

§ 8844. Petition may be allowed, when. If at the hearing it appears that 
the share of the party applying may be allowed to him without loss to the 
creditors of the estate, the court must make an order in conformity with the 
prayer of the applicant, requiring: _. ; 

1. Each heir, legatee or devisee obtaining such order before. receiving his 
share or any portion thereof, to execute and deliver to the executor or admin- 
istrator a bond in such sum as shall be designated by the county judge with 
sureties to be approved by the judge, payable to the executor or administrator, 
and conditioned for the payment whenever required of his proportion of the 
debts due from the estate not exceeding the value or amount of the legacy or 
portion of the estate to which he is entitled. ; 

2. The executor or administrator to deliver to the heir, legatee or devisec 
the whole portion of the estate to which he may be entitled, or only a part 
thereof designating it. If in the execution of the order, a partition 18 
necessary between two or more of the parties interested, it must be made in 
the manner hereinafter prescribed, the costs of these proceedings to be paid 
by the applicant, or if there is more than one, to be apportioned equally 
among them. [R. C. 1905, § 8206; Pro. C. 1877, § 272; R. C. 1899, § 6507.] 

§ 8845. Assessment against legatee or devisee. When any bond has been 
executed and delivered under the provisions of the preceding section, and 
it is necessary for the settlement of the estate to require the payment of 
any part of the money thereby secured, the executor or administrator must 
apply to the court for an order requiring the payment, and have a citation 
issued and served on the party bound, requiring him to appear and show . 
cause why the order should not be made. At the hearing the court if satisfied 
of the necessity of such payment must make an order designating the amount 
and giving a time within which it must be paid. If the money is not paid 
within the time allowed, an action may be maintained by the executor or 
administrator on the bond. [R. C. 1905, § 8207; Pro. C. 1877, § 273; R. C. 
1899, § 6508. ] 


ARTICLE 13.— DISTRIBUTION OF THE ESTATE UPON FINAL SETTLEMENT. 


§ 8846. Court distributes estate. Deceased heir. Upon the final settle- 
ment of the accounts of the executor or administrator or at any subsequent 
time, upon the petition of the executor or administrator, or of any heir, 
legatee or devisee, the court must proceed to distribute the residue of the 
estate in the hands of the executor or administrator among the persons who 
by law are entitled thereto; and if the decedent has left a surviving child 
and the issue of other children, and any of them before the close of admin- 
istration have died while under aye and not having been married, no admin- 
istration on such deceased child’s estate is necessary, but all the estate which 
such deceased child was entitled to by inheritance, must without administra- 
tion be distributed to the other heirs at law. A statement of any receipts 
and disbursements of the executor or administrator since the rendition of 
his final accounts must be reported and filed at the time of making such 
distribution and a settlement thereof together with an estimate of the expenses 
of closing the estate must be made by the court and included in the order 
or decree; or the court or judge may order notice of the settlement of such 
supplementary account and refer the same as in other cases of the settlement 
of accounts. [R. C. 1905, § 8208; Pro. C. 1877, § 274: R. C. 1899, § 6509.] 

§ 8847. Petition for distribution may be controverted. Any respondent 
may by his answer controvert the allegations of the petition and claim any 
share or interest which he believes himself entitled to receive and pray for 
partition. The issues so joined shall be tried and determined by the court 
as in other cases. [R. C. 1905, § 8209; R. C. 1895, § 6510.) 


2096 


Estates of Decedents. PROBATE CODE. §§ 8848-8854 


§ 8848. Taxes paid before decree. Before any decree of distribution of 
an estate is made, the county court must be satisfied by the oath of the 
executor or administrator, or otherwise, that all state, county, school and 
riunicipal taxes legally levied upon personal property of the estate have been 
fully paid. [R. C. 1905, § 8210; Pro. C. 1877, § 278; R. C. 1899, § 6511.] 

§ 8849. Decree of distribution, to show what. In the decree the court 
must name the persons and the proportions or parts to which each shall be 
entitled, and such persons may demand, sue for and recover their respective 
shares from the executor or administrator or any person having the same 
In possession. Or the court may order a partition and after such further 
proceedings as may be necessary under the following sections shall make a 
further decree assigning to each party his separate share and confirming the 


cot accordingly. [R. C. 1905, § 8211; Pro. C. 1877, § 275; R. C. 1895, 


Decree of distribution of decedent’s estate made by county court is of equal rank 
ve judgments entered by courts of record. Sjoli v. Hogenson, 19 N. D. 82, 122 N. W. 
8. 


Decree of final distribution in probate court can be given only such force and effect 
as is defined and limited by its express terms. Re McClellan, 27 S. D. 109, 129 N. W. 
1037, Ann. Cas. 1913C, 1029. 

§ 8850. Advancements made. Final decree binding on all. All questions 
as to advancements made or alleged to have been made by the decedent to 
his heirs may be heard and determined by the county court, and must be 
specified in the decree assigning and distributing the estate; and the final 
Judgment or decree of the court or in case of an appeal, of the district court 
or supreme court, is binding on all parties interested in the estate. [R. C. 
1905, § 8212; Pro. C. 1877, § 290; R. C. 1895, § 6513.) 

§ 8851. Residue of estate assigned. Partition not required. When the 
county court makes a decree assigning the residue of any estate to two or 
more persons entitled to the same, it is not necessary to make partition or 
distribution thereof, unless the parties to whom the assignment is decreed 
or some of them request that such partition be made. [R. C. 1905, § 8213; Pro. . 
C. 1877, § 289; R. C. 1899, § 6514.] 

§ 8852. Partition may be made. Partition or distribution of the real estate 
may be made as provided in this chapter although some of the original heirs, 
legatees or devisees may have conveyed their share to other persons, and 
such shares must be assigned to the persons holding the same in the same 
manner as they otherwise would have been to such heirs, legatees or devisees. 
[R. C. 1905, § 8214; Pro. C. 1877, § 282; R. C. 1899, § 6515. ] 

§ 8853. Shares set apart, how. When both distribution and partition are 
made, the several shares in the real and personal estate must be set out 
to each individual in proportion to his right by metes and bounds or 
description, so that the same ean be easily distinguished, unless two or more 
of the parties interested consent to have their shares set out so as to be held 


by them in common and undivided. [R. C. 1905, § 8215; Pro. C. 1877, § 283; 
R. C. 1899, § 6516.] ! 


ARTICLE 14.— PROCEEDINGS FOR PARTITION. 


§ 8854. Partition made by three commissioners. To make the partition 
the court must appoint three commissioners, who must be disinterested persons 
and must be sworn to the faithful discharge of their duties and shall receive 
the same compensation as appraisers. A certified copy of their appointment 
and of the order or decree assigning and distributing the estate must be 
issued to them as their warrant and their oaths must be indorsed thereon. 
. Pon consent of the parties or when the court deems it proper and just, it 
18 sufficient to appoint one commissioner only, who has the same authority, 
and is governed by the same rules as if three were appointed. [R. C. 1905, 
§ 8216; Pro. C. 1877, § 279; R. C. 1895, § 6517.] 
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§ 8855. Real estate in different counties, division when. If the real estate 
is in different counties, the county court raay if deemed proper appoint 
commissioners for all, or different commissioners for each county. The whole 
estate whether in one or more counties shall be divided among the heirs, 
devisees or legatees as if it was all in one county, and the commissioners must, 
unless otherwise directed by the court, make division of such real estate 
wherever situated within this state. [Rt. C. 1905, § 8217; Pro. C. 1877, § 281; 
R. C. 1899, § 6518.] ees 

§ 8856. Notice to all parties before partition. Before any partition is 
made or any estate is divided as provided in this chapter, notice must be given 
to all persons interested in the partition, their guardians, agents or attorneys, 
by the commissioners, of the time and place when and where they shall 
proceed to make partition. The commissioners may take testimony, order 
surveys and take such other steps as may be necessary to enable them to form 
a judgment upon the matters before them, [R. C. 1905, § 8218; Pro. C. 1877, 
§ 287: R. C. 1899, § 6519.] 

§ 8857. Court may assign the whole estate, when. Conditions. When 
the real estate cannot be divided without prejudice or inconvenience to the 
owners, the county court may assign the whole to one or more of the parties 
entitled to shares therein, who will accept it, always preferring the males 
to the female, and among children preferring the elder to the younger. The 
parties accepting the whole must pay to the other parties interested their 
just proportion of the true value thereof or secure the same to their satis- 
faction; or in case of the minority of such party, then to the satisfaction of 
his guardian, and the true value of the estate must be ascertained and 
reported by the commissioners. When the commissioners appointed to make 
partition are of the opinion that the real estate cannot be divided without 
prejudice or inconvenience to the owners, they must so report to the court 
and recommend that the whole be assigned as herein provided and must 
find and report the true value of such real estate. On filing the report of the 
commissioners and on making or securing the payment as before provided, 
the court, if it appears just and proper, must confirm the report and thereupon 
the assignment is complete and the title to the whole of such real estate 
vests in the person to whom the Same is so assigned. [R. C. 1905, § 8219; 
Pro. C. 1877, § 284; R. C. 1899, § 6520. ] 

§ 8858. Whole to one person. Others to be paid. When any tract of land 
or tenement is of greater value than any one’s share in the estate to be 
divided and cannot be divided without injury to the same, it may be set off 
by the commissioners appointed to make partition to any of the parties who 
will accept it, giving preference as prescribed in the preceding section. 
The party accepting must pay or secure to the others such sum as the com- 
missioners shall award to make the partition equal, and the commissioners 
must make their award accordingly ; but such partition must not be confirmed 
by the court until the sums awarded are paid to the parties entitled to the 
Same or secured to their satisfaction. [R. C. 1905, § 8220; Pro. C. 1877, § 285; 
R. C. 1899, § 6521. ] : 

§ 8859. Report by commissioners. The commissioners must report their 
proceedings and the partition agreed upon by them to the county court in 
writing, and the court may for sufficient reasons set aside the report and 
commit the same to the same commissioners or appoint others. [R. C. 1905, 
. § 8221; Pro. C. 1877, § 288: R. C. 1899, § 6522.) 

§ 8860. Sale of whole estate. When it appears to the court from the 
Commissioners’ report, that it cannot be otherwise fairly divided and should 
be sold, the court may order the sale of the whole or any part of the estate, 
real or personal, by the executor or administrator, or by a commission 
appointed for that purpose and the proceeds distributed. The sale must be 
conducted, reported and confirmed in the same manner and under the same 
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requirements as provided in article 7 of this chapter. [R. C. 1905, § 8222, 
Pro, C. 1877, § 286; R. C. 1899, § 6523. ] 


copy thereof has been admitted to probate in this state, and it is necessary 
in order that the estate or any part thereof may be distributed according 
to the will, that the estate in this state should be delivered to the executor 
or administrator in the state or place of his residence, the court may order 
such delivery to be made and if necessary order a sale of the real estate and 
a like delivery of the proceeds. The delivery in accordance with the order 
of the court is a full discharge of the executor or administrator with the 


§ 8862. Testamentary disposition regulated by law. The validity and effect 
of a testamentary disposition of real property situated within the state, or 


of such estate and after the payment of all debts for which the same is 
able in this State, the residue of the personal estate may be distributed and 
disposed of in manner aforesaid by the county court; or in the discretion 


_ § 8864. Estate insolvent, creditors to share equally. If such person dies 
msolvent, his estate found in this state shall, as far as practicable, be so 
disposed of that all his creditors here and elsewhere may receive each an 
equal share in proportion to their respective debts. [R. C. 1905, § 8226; 
eae § 6527.] 


received their Just proportions as provided in the preceding section. [R. C. 
1905, § 8297; R. Co 1895, § 6528.] 

8866. Residue may be transmitted, when. If there is any residue after 
such payment to the citizens of this state, it may be paid to any other creditors 
who have duly proved their debts here, in proportion to the amount due 
to each of them, but no one shall receive more than would be due to him 
if the whole estate was divided ratably among all the creditors as before 
Provided. The balance may be transmitted to the foreign executor or admin- 
istrator, or if there ig none, it shall after the expiration of one year from 
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the appointment of the administrator be distributed ratably among all cred- 
itors both citizens and others, who have proved their debts in this state. 
[R. C. 1905, § 8228; R. C. 1895, § 6529.) 


ARTICLE 16.— Disposition oF UNCLAIMED SHARES. 


§ 8867. Agent to take care of property for nonresidents. When any estate 
is assigned or distributed by a decree of the court to any person residing out 
of and having no agent in this state and it is necessary that some person 
should be authorized to take possession and charge of the same for the 
benefit of such absent person, the court may appoint an agent for that pur- 
pose and authorize him to take charge of such estate as well as to act for such 
absent person in the distribution. [R. C. 1905, § 8229; Pro. C. 1877, § 291; 
R. C. 1899, § 6530.] 

§ 8868. Agent to give bond. The agent must first give a bond to be ap- 
proved by the county Judge, conditioned that he shall faithfully manage 
and account for the estate. The court appointing such agent may allow 
@ reasonable sum out of the profits of the estate for his services and expenses. 
[R. C. 1905, § 8230; Pro. C. 1877, § 292; R. C. 1899, § 6531.] 

§ 8869. Sale of property, when unclaimed for a year. When personal prop- 
erty remains in the hands of the agent unclaimed for a year, and it appears 
to the court that it is for the benefit of those interested, it shall be sold 
under the order of the court, and the proceeds, after deducting the expenses 
of the sale allowed by the court, must be paid into the state treasury. When 
the payment is made, the agent must take from the treasurer duplicate 
receipts, one of which he must file in the office of the state auditor and the 
other in the county court; provided, however, that if such unclaimed share 
or shares in any estate heretofore or hereafter pending in such county court 
shall consist exclusively of money, in that event it shall be unnecessary to 
appoint any agent for the person or persons entitled to such share or shares 

r to order any sale thereof, but the administrator, executor or other repre- 
sentative of such estate may, if such money has remained in his hands 
unclaimed for one year, pay such money into the state treasury in the same 
manner as hereinbefore provided, and the receipt of the state treasurer shall 
entitle such administrator, executor or other representative of such estate to 
his final discharge, so far as such share or shares are concerned. [1911, 
ch. 224; R. C. 1905, § 8231; Pro. C. 1877, § 293; R. C. 1899, § 6532.] 

§ 8870. Agent to render an annual account. The agent must render to the 
county court appointing him, annually, an account showing: ; 
1. The value and character of the property received by him, what portion 
thereof is still on hand, what sold and for what. 

2. The income derived therefrom. 


3. oe and assessments imposed thereon, for what, and whether paid 
or unpaid. 

4, Expenses incurred in the care, protection and management thereof, and 
whether paid or unpaid. When filed, the county court may examine witnesses 
and take proofs in regard to the account; and if satisfied from such accounts 
and proofs that it will be for the benefit and advantage of the persons inter- 
ested therein, the court may by order direct a sale to be made of the whole 
or such parts of the real or personal property as shall appear to be proper 
and the purchase money to be deposited in the state treasury to be receipted 
for and the receipts filed as in like cases before provided. [R. C. 1905, 
§ 8232. Pro. C. 1877, § 294: R. C. 1899, § 6533.] 

§ 8871. Liability of agent on bond. The agent is liable on his bond for 
the care and preservation of the estate while in his hands and for the payment 
of the proceeds of the sale as required in the preceding sections, and may be 


sued thereon by any person interested. R. C. 1905, § 8233; Pro. C. 1877, 
§ 295; R. C. 1899, § 6534.] » § 8233; 
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§ 8872. Claimant for property. When any person appears and claims the 
money paid into the treasury, the county court making the distribution must 
inquire into such claim, and being first satisfied of his right thereto, must 
grant him a certificate to that effect under its seal: and upon the presentation 
of the certificate to him, the state auditor must draw a warrant on the 
treasury for the amount. [R. C. 1905, § 8234; Pro. C. 1877, § 296; R. C. 
1899, § 6535. ] . 

§ 8873. Property discovered after final settlement. The final settlement of 
an estate as hereinbefore provided, shall not prevent a subsequent issue of 
letters testamentary or of administration or of administration with the will 
annexed if other property of the estate is discovered, or if it becomes neces- 
sary or proper for any cause that letters should be again issued. [R. C. 1905, 
§ 8235; Pro. C. 1877, § 298; R. C. 1899, § 6536. ] 


CHAPTER 7. 
OF GUARDIAN AND WARD. 


ARTICLE 1. GUARDIANS AND Minors, §§ 8874-8885. 
&. GUARDIANS OF INSANE AND INCOMPETENT, §§ 8886-8890, 
. 3. THE Powers anp DuttEs oF GuaRpians, §§ 8891-8898. 
4. SALES OF PRorperty anp DIsPosItion OF PRocEEDs, §§ 8899-8912. 
5. GUARDIANS FoR NONRESIDENT Warps, §§ 8913-8918. 
6. 


GENELAL AND MISCELLANEOUS Provisions, §§ 8919-8925. 


ARTICLE 1.— GUARDIANS AND MINors. 


§ 8874. Guardians of persons and estates. The county court of each county, 
when it appears necessary or convenient, may appoint guardians for the 
Persons and estates of either or both of them, of minors who have no guardian 
legally appointed by the will or deed, and who are inhabitants or residents 
of the county, or who reside without the state and have estate within the 


cited to appear. [R. C. 1905, § 8236; Pro. C. 1877, § 3383; R. C. 1899, § 6537.] 

§ 8875. Minor may nominate, when. If the minor is under the age of 
fourteen years, the judge may nominate and appoint his guardian. If he 
18 above the age of fourteen years, he may nominate his own guardian, who, 
if approved by the judge, must be appointed accordingly. [R. C. 1905, 
§ 8237; Pro. C. 1877, § 334; R. C. 1899, § 6538. ] 

§ 8876. Judge may appoint, when. If the guardian nominated by the 
minor is not approved by the judge, or if the minor resides out of the state, 
or if, after being duly cited by the judge, he neglects for ten days to nomi- 
nate a suitable person, the judge may nominate and appoint the guardian 
im the same manner as if the minor was under the age of fourteen years. 
[R. C. 1905, § 8238; Pro. C. 1877, § 335; R. C. 1899, § 6539.] 

§ 8877. Minor may appoint, when. When a guardian has been appointed 
by the court for a minor under the age of fourteen years, the minor, at any 
time after he has attained that age, may appoint his own guardian subject 
1899. ¢ peroval of the judge. [R. C. 1905, § 8239; Pro. C. 1877, § 336; R. C. 

; 40.] ‘ 
., &, 8878. Father or mother entitled to guardianship. The father of a minor 
if living, and in ease of his decease, the mother while she remains unmarried, 
being themselves respectively competent to transact their own business and 
not otherwise unsuitable, are entitled to the guardianship of the minor. [R. C. 


1905, § 8240; Pro. C. 1877, § 337; R. C. 1899°& 6541. 
goright of mother or ae father to Bede of illegitimate child. 65 L.R.A. 
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§ 8879. Guardian has custody of minor. If the minor has no father or 
mother living competent to have the custody and care of his education the 
guardian appointed shall have the same. [R. C. 1905, § 8241; Pro. C. 1877, 
§ 338; R. C. 1899, § 6542.) 

Right of mother or reputed father to custody or control of illegitimate child as 
against its guardian. 65 L.R.A. 689. 
Right of guardian to remove infant from the state. 58 L.R.A. 931, 

§ 8880. Guardian retains custody until majority. Every guardian so 
appointed shall have the custody and care of the education of the minor and 
the care and management of his estate until such minor arrives at the age 
of majority, or marries, or until the guardian is legally discharged. [R. C. 
1905, § 8242; Pro. C. 1877, § 339; R. C. 1899, § 6543.] 

§ 8881. Guardian to give bond. Before the order appointing any person 
guardian under this chapter takes effect and before letters issue, the judge 
must require such person to give bond with sufficient sureties, and otherwise 
qualify as prescribed in chapter 5 of this code. [R. C. 1905, § 8243; Pro. C. 
1877, § 340; R. C. 1899, § 6544.) 

Guardian’s bond stands in lieu of original estate until fully accounted for. Shepard 
v. Hanson, 9 N. D. 249, 83 N. W. 20. 

Necessity of bond by testamentary guardian to make his acts valid. 33 L.R.A. 760. 

Power of surety company to act as guardian without bond. 48 L.R.A. 589. 

§ 8882. Conditions inserted as to care, treatment and education. When any 
person is appointed guardian of a minor, the county judge may, with the 
consent of such person, insert in the order of appointment conditions not 
otherwise obligatory, providing for the care, treatment, education and welfare 
of the minor. The performance of such condition is a part of the duties of 
the guardian, for the faithfu] performance of which he and the sureties on 
his eee responsible. [R. C. 1905, § 8244; Pro. C. 1877, § 341; R. C. 

? bd . 

§ 8883. Extra expenses of minor, how paid. If any minor, having a father 
living, has property, the income of which is sufficient for his maintenance 
and education in a manner more expensive than his father can reasonably 
afford, regard being had to the situation of the father’s family and to all 
the circumstances of the case, the expenses of the education and maintenance 
of such minor may be defrayed out of the income of his own property in 
whole or in part, as judged reasonable, and must be directed by the county 
court; and the charges therefor may be allowed accordingly in the settlement 
of the accounts of his guardian. [R. C. 1905, § 8245; Pro. C. 1877, § 343; 
R. C. 1899, § 6546. ] 

§ 8884. Testamentary guardians, duties of. Every testamentary guardian 
must give bond and qualify, and has the same powers and must perform 
the same duties with regard to the person and estate of his ward, as guardians 
appointed by the county court, except so far as their powers and duties 
are legally modified, enlarged or changed by the will by which such guardian 
was appointed. [R. C. 1905, § 8246; Pro. C. 1877, § 344; R. C. 1899, § 6547.] 

Testamentary guardians and their powers. 29 Am. Dec. 712. 
_ § 8885. Guardian ad litem. Nothing contained in this chapter affects or 
impairs the power of any court to appoint a guardian to defend the interests 
of any minor interested in any suit or matter pending therein. [R. C. 1905, 
§ 8247; Pro. C, 1877, § 315; R. ©. 1899, § 6548. ] 

Rights, powers and duties of guardians ad litem. 97 Am. St. Rep. 995. 

Power of guardian ad litem to enter appearance. 32 L.R.A. 683. 

Control of guardian ad litem or next friend over action. 16 L.R.A. 507. 


ight of parent, guardian or next friend to compromise infant’s cause of action for 
personal injuries. 21 L.R.A.(N.S.) 338. 


Right of next friend to receive pa t of fy. iud t recovered in behalf 
of infant. 11 L.R.A.(N.S.) 913. ee ean nae agement s 


Effect of fact that guardian ad litem appointed in proceedings for sale of infant’s 
land was interested in the purchase. 26 L.R.A.(N.S.) 558, 
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ARTICLE 2.— GUARDIANS OF INSANE AND INCOMPETENT. 


§ 8886. Petition for guardian for insane. When it is represented to the 
county court upon verified petition of any relative or friend, that any person 
is of unsound mind or from any cause mentally incompetent to manage his 
property, the judge must cause such person to be cited as in other cases, 
except that the time of service may be the same as upon a motion. [R. C. 
1905, § 8248; Pro. C. 1877, § 346; R. C. 1899, § 6549.] 


Notice issued by clerk under seal of court is sufficient. Matson v. Swenson, 5 S. D. 
191, 58 N, W. 570. 


§ 8887. Guardian appointed, when. If after a full hearing and examination 
upon such petition, it appears to the court that the person in question is 
incapable of taking care of himself and managing his property, he must 
appoint a guardian of his person and estate with the powers and duties in 
ee oe specified. [R. C. 1905, § 8249; Pro. C. 1877, § 347; R. C. 1899, 

50. 

§ 8888. Powers of guardian and bond. Every guardian appointed as pro- 
vided in the preceding section has the care and custody of the person of his 
ward and the management of all his estate until such guardian is legally 
discharged; and he must give bond in like manner and with like conditions 
as before prescribed with respect to the guardian of a minor. [R. C. 1905, 
§ 8250; Pro. C. 1877, § 348; R. C. 1899, § 6551.] 

Common-law powers of guardians. 89 Am. St. Rep. 257. 

§ 8889. Proceedings to declare restoration of insane. Any person who has 
been declared to be of unsound mind or the guardian of any relative of such 
person within the third degree, or any friend may apply by petition to the 
county court of the county, in which he was so declared, to have the fact 
of his restoration to capacity judicially determined. The petition shall be 
verified and shall state that such person is then sane. Upon receiving the 
petition the judge must appoint a day for the hearing and cause a citation 
to be issued to the guardian of the petitioner, if there is a guardian, and to 
his or her husband or wife, if there is one, and to his or her father or mother 
if living in the county. On the trial the guardian or relative of the petitioner 
and in the discretion of the judge, any other person, may contest the right 
of the petitioner to the relief demanded. Witnesses may be required to 
appear and testify, as in other cases, and may be called and examined by 
the judge on his own motion. If it is found that the petitioner is of sound 
mind and capable of taking care of himself and property, his restoration to 
capacity shall be adjudged and the guardianship of such person if such person 
i 09, § eae, shall cease. [R. C. 1905, § 8251; Pro. C. 1877, § 349; R. C. 

, 2. 

§ 8890. Habitual drunkards. When it is represented to the county court 
upon verified petition of any relative or friend that any person is an habitual 
drunkard or spendthrift or from any cause mentally or otherwise incompe- 
tent to manage his property, the judge must cause such person to be cited 
a8 in other cases, except that the time of service may be the same as upon 
& motion, and all the provisions of this chapter where applicable shall apply 
2n the appointment of said conservator and to his powers and duties. [R. C. 
1905, § 8252; 1899, ch. 65; R. C. 1899, § 6552a.] 


ARTICLE 3.— THE PowERS AND DUTIES OF GUARDIANS. 


§ 8891. Payment of debts. Every guardian appointed under the provisions 
of this chapter, whether for a minor or any other person, must pay all Just 
debts due from the ward out of his personal estate and income of his real 
estate if sufficient ; if not, then out of his real estate, upon obtaining an order 
for the sale thereof and disposing of the same in the. manner provided by law 
for the sale of real estate of decedents. [R. C. 1905, § 8253; Pro. C. 1877, 
§ 350; R. C. 1899, § 6553.] 
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§ 8892. Collect accounts and appear in legal proceedings. Every guardian 
must settle all accounts of the ward and demand, sue for and receive all 
debts due to him, or may with the approbation of the county court com- 
pound the same and give discharges to the debtors on receiving a fair and 
just dividend of his estate and effects; and he must appear for and represent 
his ward in all legal suits and proceedings unless a special guardian is 
ie tes a that purpose. [R. C. 1905, § 8254; Pro. C. 1877, § 351; R. C. 

» § 6554. 

§ 8893. Rules for management of estate of ward. Every guardian must 
manage the estate of his ward frugally and without waste and apply the 
income and profits thereof as far as may be necessary for the comfortable 
and suitable maintenance and support of the ward and his family if there 
is any; and if such income and profits are insufficient for that purpose, the 
guardian may sell the real estate upon obtaining a decree of the county 
court therefor and must apply the proceeds of such sale as far as may a 
necessary to the maintenance and support of the ward and his family i 
there is any. [R. C. 1905, § 8255; Pro. C. 1877, § 352; R. C. 1899, § 6555.) 

§ 8894. Maintenance and support of ward. When a guardian has advanced, 
for the necessary maintenance, support and education of his ward, an amount 
not disproportionate to the value of his estate or his condition of life, and 
the same is made to appear to the satisfaction of the court by proper vouchers 
and proofs, the guardian must be allowed credit therefor in his settlement. 
Whenever a guardian fails, neglects or refuses to furnish suitable and neces- 
sary maintenance, support or education for his ward, the court may order him 
to do so and enforce such order by proper process. Whenever any third per- 
son at his request supplies a ward with suitable and necessary maintenance, 
Support or education, and it is shown to have been done after refusal or 
neglect of the guardian to supply the same, the court may direct the guardian 
to pay therefor out of the estate and enforce such payment by due process. 
[R. C. 1905, § 8256; Pro. C. 1877, § 353; R. C. 1899, § 6556.] 

§ 8895. Inventory and account of ward’s estate. Every guardian must 
return to the county court an inventory of the estate of his ward within 
three months after his appointment, and annually thereafter; when the value 
of the estate exceeds the sum of twenty thousand dollars, semi-annual returns 
must be made to the court. The court may upon application made for that 
purpose by any person compel. the guardian to render an account of the 
estate. The inventories and accounts so to be returned or rendered must be 
Sworn to by the guardian. All the estate of the ward described in the first 
inventory must be appraised by appraisers appointed, sworn and acting in 
the manner provided for regulating the settlement of the estates of decedents. 
Whenever any other property of the estate of any ward is discovered not 
included in the inventory of the estate already returned and whenever any 
other property has been succeeded to or acquired by any ward or for his 
benefit, the like proceedings must be had for the return and appraisement 
thereof that are herein provided in relation to the first inventory and return. 
[R. C. 1905, § 8257; Pro. C. 1877, § 355; R. C. 1899, § 6557.] a 

§ 8896. Settlement at end of year. The guardian must upon the expiration 
of a year from the time of his appointment and as often thereafter as he 
may be required, present his accounts to the county court for settlement and 
allowance. [R. C. 1905, § 8208; Pro. C. 1877, § 356; R. C. 1899, § 6558.) 

P oe of compelling settlement of accounts by deceased guardian. 8 Am. St. Rep. 

§ 8897. Account by one of joint guardians. When an account is rendered 
by two or more joint guardians, the court may in its discretion allow the 
same upon oath of any of them. [R. C. 1905, § 8259; Pro. C. 1877, § 357; R. ©. 
1899, § 6559.) 
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§ 8898. Expenses and pay of guardians. Every guardian must be allowed 
the amount of his reasonable expenses incurred in the execution of his trust 


Allowance, to assignee for benefit of creditors, of commission and extra compensation 
to the same amount is permissible. Woodcock v. Reilly, 16 8. D. 198, 92 N. W. 10. 


ARTICLE 4.— SaLrs OF PROPERTY AND DISPOSITION OF PROCEEDS. 


§ 8899. Sale of property may be made, when. When the income of an 
estate under guardianship is not sufficient to maintain the ward and his family, 
or to maintain and educate the ward when a minor, his guardian may sell 
his real or personal estate for that purpose upon obtaining a decree therefor. 
[R. C. 1905, § 8261; Pro. C. 1877, § 359; R. C. 1899, § 6561.] 

A guardian cannot sell ward’s realty unless authorized. Washabaugh v. Hall, 4 8. D. 
168, 56 N. W. 82. 
Guardian contracting without authority binds himself only. Shepard v. Hanson, 9 
N. D. 249, 83 N. W. 20. 
_§ 8900. Sale of property for investment. When it appears to the satisfac- 
tion of the court upon the petition of the guardian, that for the benefit of his 
ward his real estate or some part thereof should be sold, and the proceeds 
put out at interest, or invested in some productive stock, or in the improve- 
ment or security of any other real estate of the ward, his guardian may 
sell the same for such purpose upon obtaining a decree therefor. [R. C. 1905, 
§ 8262; Pro. C. 1877, § 360; R. C. 1899, § 6562. ] 

§ 8901. Proceeds of sale, how applied. If the estate is sold for the pur- 
poses mentioned in this article, the guardian must apply the proceeds of the 
sale to such purposes as far as necessary, and put out the residue, if any, on 
interest or invest it in the best manner in his power until the capital is wanted 
for the maintenance of the ward and his family, or the education of his 
children, or for the education of the ward when a minor, in which case the 
capital may be used for that purpose as far as may be necessary in like 
manner as if it had been personal estate of the ward. [R. C. 1905, § 8263; 
Pro. C. 1877, § 361; R. C. 1899, § 6563.) 

§ 8902. Investment, how made. If the estate is sold for the purpose of 
putting out or investing the proceeds, the guardian must make the invest- 
ment according to his best judgment or in pursuance of any order that may 
be made by the county court. [R. C. 1905, § 8264; Pro. C. 1877, § 362; R. C. 
1899, § 6564.] re 

Personal liability of guardian for losses from investment. 44 L.R.A.(N.S.) 873. 

§ 8903. Petition for sale. To obtain a decree for such sale, the guardian 
must present to the county court of the county, in which he was appointed, 
'& petition therefor setting forth the condition of the estate of his ward and 
the facts and circumstances on which the petition is founded tending to 
show the necessity or expediency of a sale. [R. C. 1905, § 8265; Pro. C. 1877, 
§ 363; R. C. 1899, § 6565.] 

§ 8904. Hearing and order of sale. If it appears to the court from the 
petition that it is necessary or would be beneficial to the ward that the real 
estate or some part of it should be sold or that the real and personal estate 
Should be sold, the court or judge must thereupon issue a citation to the 
next of kin of the ward and all persons interested in the estate to appear — 
before the court and answer thereto. [R. C. 1905, § 8266; Pro. C. 1877, § 364; 
R. C. 1895, § 6566. ] 

§ 8905. Court to hear proofs. The county court, at the time and place 
appointed or such other time to which the hearing is postponed upon proof 
of the service of the citation, must hear and examine the proofs and allega- 


2105 


§§ 8905-8913 PROBATE CODE. Guardian and Ward. 


tions of the petitioner and of the next of kin and all other persons interested 
in the estate who oppose the application. [R. C. 1905, § 8267; Pro. C. 1877, 
§ 366; R. C. 1899, § 6567.] 

§ 8906. Guardian and witnesses. On the hearing the guardian may be 
examined on oath and witnesses may be produced and examined by either 
party. [R. C. 1905, § 8268; Pro. C. 1877, § 367; R. C. 1899, § 6568. ] 

§ 8907. Order of sale, to state what. If after a full examination it appears 
necessary or for the benefit of the ward that his real estate or some part thereof 
should be sold, the court may make a decree directing such sale, specifying 
therein the causes or reasons why the sale is necessary or beneficial and may, 
if the same has been prayed for in the petition, order such sale to be made 
either at public or private sale. [R. C. 1905, § 8269; Pro. C. 1877, § 369; 
R. C. 1899, § 6569.] : 

§ 8908. Bond to be given before sale. Every guardian authorized to sell 
real estate must before the sale give bond with sufficient sureties, to be 
approved by the judge, with condition to sell the same in the manner and to 
account for the proceeds of the sale as provided for in this chapter and 
e eeray D of this code. [R. C. 1905, § 8270; Pro. C. 1877, § 370; R. C. 1895, 

6570. 

§ 8909. Law of estates governs guardians unless otherwise declared. All 
Proceedings under petitions of guardians for sales of property of their wards, 
giving notice and the hearing of such petitions, granting and refusing an 
order of sale, directing the sale to be made at public or private sale, reselling 
the same property, return of sale and application for confirmation thereof, 
notice and hearing of such application, making orders, rejecting or confirming 
sales and reports of sales, ordering and making conveyances of property sold, 
accounting and the settlement of accounts, must be had and made as provided 
and required by the provisions of law concerning the estates of decedents 
unless otherwise specially provided in this chapter. [R. C. 1905, § 8271; 
Pro. C. 1877, § 371: R. C. 1899, § 6571.] : 

§ 8910. Order in force one year. No decree granted in pursuance of this 
article continues in force more than one year after granting the same without 
sale being had. [R. C. 1905, § 8272; Pro. C. 1877, § 372; R. C. 1899, § 6572.] 

§ 8911. Terms of sale. Security. All sales of real estate of wards must 
be for cash or for part cash and part deferred payments not to exceed three 
years, bearing date from date of sale as in the discretion of the judge is most 
beneficial to the ward. Guardians making sales must demand and receive 
from the purchaser a bond and mortgage on the real estate sold with such 
additional security as the judge deems necessary and sufficient to secure the 
faithful payment of ‘the deferred payments and the interest thereon. [R. C. 
1905, § 8273; Pro. C. 1877, § 373; R. C. 1899, § 6573. ] 

§ 8912. Order to invest proceeds. The county court, on the application of 
& guardian or any person interested in the estate of any ward after such 
notice to persons interested therein as the judge shall direct, may authorize 
and require the guardian to invest the proceeds of sales and any other of 
his ward’s money in his hands in real estate or in any other manner most to 
the interest of all concerned therein; and the court may make such other 
orders and give such directions as are needful for the management, investment 
and disposition of the estate and effects as the circumstances require. [R. C. 
1905, § 8274; Pro. C. 1877, § 374: B.C. 1899, § 6574.] 


ARTICLE 5.— QuaRDIANS FOR NONRESIDENT WARDS. 

§ 8913. Guardian for nonresident ward. When a person liable to be put 
under guardianship according to the provisions of this chapter resides without 
this state and has estate therein, any friend of such person or any one inter- 
ested in his estate in expectancy or otherwise may present a petition to 
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the county judge of any county in which there is any estate of such absent 
person for the appointment of a guardian, and if after a citation to all inter- 
ested and a full hearing and examination it appears proper, a guardian for 
such absent person may be appointed. [R. C. 1905, § 8275; Pro. C. 1877, 
§ 375; R. C. 1895, § 6575.) 

§ 8914. Power same as in other cases. Every guardian appointed under 
the preceding section has the same powers and performs the same duties 
with respect to the estate of the ward found within the state and with 
respect to the person of the ward, if he shall cease to reside therein, as are 
prescribed with respect to any other guardian appointed under this chapter. 
[R. C. 1905, § 8276; Pro. C. 1877, § 376; R. C. 1899, § 6576.] 

§ 8915. Guardian must give bond. Every such guardian must give bond in 
the like manner and with the like conditions as hereinbefore provided for other 
guardians except that the provisions respecting the inventory, the disposal 
of the estate and effects and accounts to be rendered by the guardian must be 
confined to such estate and effects as come to his hands in this state. [R. C. 
1905, § 8277; Pro. C. 1877, § 877; R. C. 1899, § 6577.] 

§ 8916. Removal of property. When the guardian and ward are both non- 
residents and the ward is entitled to property in this state, which may be 
removed to another territory, state or foreign country without conflict with 
any restriction or limitation thereupon or impairing the right of the ward 
thereto, such property may be removed to the territory, state or foreign 
country of the residence of the ward upon the application of the guardian 
to the judge of the county court in which the estate of the ward or the prin- 
cipal part thereof is situated. [R. C. 1905, § 8278; Pro. C. 1877, § 379; R. C. 
1899, § 6578.] ee 

§ 8917. Application for removal, contents. The application must be made 
by petition and citation must issue to the resident executor, administrator or 
guardian if there is such, and upon such application the nonresident guardian 
must produce and file a certificate under the hand of the clerk, judge, surro- 
gate or other authorized officer and the seal of the court from which his 
appointment was derived, showing: 

1. A transcript of the record of his appointment. _ 

2. That he has entered upon the discharge of his duties. : 

3. That he is entitled by the laws of the territory, state or country of his 
appointment to the possession of the estate of the ward; or must produce and 
file a certificate under the hand and seal of the clerk, judge, surrogate or 
other authorized officer of the court having jurisdiction in the country of 
his residence of the estates of persons under guardianship or of the highest 
court of such territory, state or country, that by the laws of such country the 
applicant is entitled to the custody of the estate of his ward without the 
appointment of any court. Upon such application unless good cause to the 
contrary is shown, the county court must make an order granting to such 
guardian leave to take and remove the property of his ward to the terri- 
tory, state or place of his residence, which is authority to him to sue for 
and receive the same in his own name for the use and benefit of his ward. 
[R. C. 1905, § 8279; Pro. C. 1877, § 380; R. C. 1899, § 6579.) _ 

§ 8918. Effect of order for removal. Such order is a discharge of the 
executor, administrator, local guardian or other person in whose possession 
the property may be at the time the order is made on filing with the county 
court the receipt therefor of the foreign guardian of such absent ward. 
[R. C. 1905, § 8280; Pro. C. 1877, § 381; R. C. 1899, § 6580.) 


ARTICLE 6.— GENERAL AND MISCELLANEOUS PROVISIONS. 


§ 8919. Concealment or embezzlement of ward’s property. Upon a com- 
plaint made to him by any guardian, ward, creditor or other person inter- 
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ested in the estate or having a prospective interest therein as heir or other- 
wise against any one suspected of having concealed or conveyed away any 
of the money, goods, effects or any instrument in writing belonging to the 
ward or to his estate, the county court may cite such suspected person to 
appear before it and may examine and proceed with him on such charge in 
the manner provided by law with respect to persons suspected of and charged 
with concealing or embezzling the effects of a decedent. [R. C. 1905, § 8281; 
Pro. C. 1877, § 382; R. C. 1899, § 6581.] 

§ 8920. Marriage of minor terminates guardianship. The marriage of a 
minor ward terminates the guardianship; and the guardian of an insane or 
other person may be discharged by the judge of the county court when it 
appears to him on the application of the ward or otherwise that the guardian- 
ship is no longer necessary. [R. C. 1905, § 8282; Pro. C. 1877, § 384; R. C. 
1899, § 6582.] 

§ 8921. Bonds must be preserved, Every bond given by a guardian must 
be filed and preserved in the office of the county judge; and in case of a breach 
of a condition thereof, may be prosecuted for the use and benefit of the ward 
or of any person interested in the estate. [R. C. 1905, § 8283; Pro. C. 1877, 
§ 386; R. C. 1899, § 6583. | 

§ 8922. Action against sureties. Three years’ limitation. No action can be 
maintained against the sureties on any bond given by a guardian unless 
commenced within three years from the discharge or removal of the guardian ; 
but if at the time of such discharge the person entitled to bring such action 
is under any legal disability to sue, the action may be commenced at any time 
within three years after such disability is removed. [R. C. 1905, § 8284; 
Pro. C. 1877, § 387; R. C. 1899, § 6584.] 

Liability of sureties on general bond of guardian, executor or administrator, 28 
affected by a Special bond. 43 L.R.A.(N.S.) 308, : 

Limitation of actions or suits to compel guardian to account or to recover on his 
bond. 47 L.R.A.(N.S.) 451, 

§ 8923. Action for recovery of an estate. Limitation. No action for the 
recovery of any estate sold by a guardian can be maintained by the ward 
or by any person claiming under him, unless it is commenced within three 
years next after the termination of the guardianship or when a legal dis- 
ability to sue exists by reason of minority or otherwise at the time when the 
cause of action accrues within three years next after the removal thereof. 
[R. C. 1905, § 8285 ; Pro. C. 1877, § 388; R. C. 1899, § 6585.] 


Right of ward to maintain action at law against guardian for guardianship funds, 
a termination of guardianship, but before settlement of account. 26 L.R.A.(N.S.) 


89, 

§ 8924. More than one guardian, when. The court in its discretion may 
appoint more than one guardian of any person subject to guardianship, who 
must give bond and be governed and be liable in all respects as a sole 
guardian. [R. C. 1905, § 8286; Pro. C. 1877, § 389; R. C. 1899, § 6586.] ; 

§ 8925. Bonds run to the state. Except when otherwise specially provided 
by this code all bonds and undertakings in anywise required by the pro- 
visions of this code shall run to the state of North Dakota as nominal payee 
and an action may be brought and maintained on any such bond or under- 
taking by and in the name of any person injured by any violation of the 
Provisions thereof. [R. C. 1905, § 8287; R. C. 1895, § 6587.]} 
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CHAPTER 8. 
INCREASED JURISDICTION OF COUNTY COURT. 
§ 88926. May have increased jurisdiction, how. Whenever the board of 


county commissioners of any county shall be presented with a petition signed 
by at least twenty per cent of the qualified voters and taxpayers of said 


_eounty, praying for the submission to the voters of the county of the ques- 


tion whether the county court of said county shall have increased jurisdiction, 
and in counties having such increased jurisdiction whether the same shall be 
abolished, it shall be the duty of said board to cause the same to be sub- 
mitted to the voters of the county at the next general election; provided, 
that said board may in its discretion call a special election to determine said 
question. Notice of said special election shall be given by publishing a notice 
of the same, stating the object of said election, in three newspapers in the 
county once each week for three successive weeks; provided, that the last 
publication shall be at least ten days, and not more than fifteen days, immedi- 
ately preceding said election. In case there are not three newspapers pub- 
lished in the county, then said notice shall be published in such newspapers 
as are situated in said county and in not more than the three nearest news- 
papers published in adjoining counties. The petition presented to the board 
of county commissioners, as provided in this chapter, must show the popula- 
tion of said county to be at least two thousand, that the petitioners are 
qualified voters and taxpayers of said county and must be verified by at least 
three of the petitioners showing these facts; provided, further, that a majority 
of the highest number of votes cast at such election on any proposition what- 
ever, shall be necessary to carry such question of increased jurisdiction or 
abolishing same; and provided, further, that an election for the purpose of 
abolishing such increased jurisdiction of the county court shall not be held 
oftener than once in six years. [1909, ch. 78, § 1; R. C. 1905, § 8288; Const. 
§ 111; 1903, ch. 60.] 

§ 8927. When decreased jurisdiction becomes operative. Whenever an 
election shall have been held under section 8926, and the result thereof shall 
be that said county courts of increased jurisdiction shall be reduced to that 
of courts of probate procedure as specified in section 8524, then said reduc- 
tion shall take place at the expiration of the term for which the then pre- 
siding judge is elected. [1909, ch. 78, § 2.] 

8 8928. Duty of district court. Whenever there shall have been a reduc- 
tion in the powers of the county court of increased jurisdiction, any cases 
left untried or any unfinished business upon the calendar of the court and 
not properly triable in the probate court shall be continued over and placed 
upon the calendar of the district court of the judicial district in which said 
county is situated, without prejudice thereto, and such transfer shall in all 
things Operate the same as if said causes had been originally filed in said 
strict court, and the court on its own motion shall direct and authorize 
Said actions to be entitled in the district court. 
any county wherein there shall have been such reduction in the powers 
of the county court of increased jurisdiction, the clerk of the district court 
of such county shall have the care and custody of all the records of the said 
county court which relates to actions and proceedings within its civil and 
Criminal jurisdiction. And any judgment of which has been rendered in 
sald county court shall, on demand of a party in whose favor it has been 
rendered, and upon the payment of one dollar, be by the clerk of the dis- 
trict court of the said county entered in the judgment book and upon the 
Judgment docket, and from the time of docketing thereof it becomes a judg- 
ment in the district court for the purpose of execution, and a lien upon 
real property owned by the debtor to the same extent as judgments origi- 
nally entered in the district courts. (1913, ch. 125; 1909, ch. 78, § 3.] 
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CHAPTER 9. 
PRACTICE IN COUNTY COURTS WITH INCREASED JURISDICTION. 


Section 47 of the act of 1909, which, with amendments thereof, constitutes this chap- 
ter, expressly repeals R. C. 1905, §§ 8289-8319, and Laws 1907, ch. 68, the latter 
chapter consisting of amendments of R. C. 1905, §§ 8289, 8292, 8304, 8311, 8316 and 8318. 

§ 8929. Jurisdiction. The county court shall have concurrent jurisdiction 
with the district court in all civil actions where the amount in Cone 
does not exceed one thousand dollars and in all criminal actions below the 
grade of felony. [1909, ch. 80, § 1.] 


Section 111 of state constitution does not invest county courts of increased jurisdic- 
tion with equity powers. Mead v. First Nat. Bank, 24 N. D. 12, 138 N. W. 365. 


§ 8930. General provisions to apply. The general provisions of law which 
may at any time be in force relating to the district courts and to civil and 
criminal proceedings therein shall also relate to the county courts having 
increased jurisdiction, and the rules of practice of district courts shall be 
in force in said county courts unless inapplicable and except as herein other- 
wise provided. [1909, ch. 80, § 2; 1907, ch. 68, § 1; R. C. 1905, § 8289; 1895, 
ch. 43, § 1; R. C. 1899, § 6588.] : 

Provisions of statute applicable in district courts also relate to county courts having 
increased jurisdiction, Gales otherwise provided by statute. State v. Fleming, 20 N. D. 
105, 126 N. W. 565. : 

§ 8931. Provisional remedies to be granted. In all actions in county oe 5 
having increased jurisdiction in this state the proper parties shall be entit 
to the benefit of the provisional remedies of arrest and bail, claim nid 
delivery of personal property, attachment, garnishment and deposit, and, 
except as otherwise provided in this act, the procedure in such remedies 
Shall be the same as provided for in chapter nine of the code of civil pro- 
cedure of the revised codes of 1905 [sections 7487-7596 herein], the powers 
therein given and duties imposed on sheriffs being hereby extenaed to con- 
stables, and the powers hereby given and the duties imposed on clerks of ae 
district court are hereby extended to clerks of the county court, and the 
powers therein given and the duties imposed on a judge of the district court 
are hereby extended to a judge of a county court having increased juris- 
diction. [1909, ch. 80, § 3; 1907, ch. 68, § 1.] ts teas 

Section 111 of state constitution does not invest county courts of increased iurisdic- 
tion with equity powers. Mead v. First Nat. Bank, 24 N. D. 12, 138 N. W. 365. 

§ 8932. Concurrent jurisdiction on appeal. Such county courts shall nak 
concurrent jurisdiction with the district courts in appeals from all 
judgments of justices of the peace, police, city or township justices, hae 
the proceedings on such appeals shall be the same as now or may herea ‘ot 
be provided for appeals from judgments of justices of the peace to cure 
§ 6598) [1909, ch. 80, § 4; R. C. 1905, § 8293; 1895, ch. 43, § 5; RB. C. 189%, 

§ 8933-8934. Power of county judge. The county judge also aig 
the same power and authority in any action or proceeding which can | : 
lawfully instituted before him, out of court, which a judge of the mere 
court possesses in a like action or proceeding, instituted before him in like 
manner. In all civil actions tried to the court without a jury or haa 
a trial by jury is waived, the judge of such county court, upon eonsent : 
all parties to the action, may hear testimony and take evidence in any par 
of his county. [1909, ch. 80, § 5.] 

§ 8935. Calendar. The county judge shall, on the first day of each term, 
Or as soon thereafter as may be, prepare a calendar of the causes standing 
for trial at such term, placing the causes upon such calendar in the order 
in which the same are numbered on the docket and setting the causes pa 
trial upon convenient days during such term; provided, that no case sha 
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be set for trial upon the first day of said term without the consent of all 
parties thereto. {1909, ch. 80, § 6; R. C. 1905, § 8291; 1895, ch. 43, § 3; 
ary 1899, § 6590. ] 


at nine o’clock a. m. of the following day, and if such judge shall not attend 
at that time, the cause shall stand continued until the first day of the next 
regular term. [1909, ch. 80, § 7; R. C. 1905, § 8299; 1895, ch. 43, § 11; 
R. C. 1899, § 6598. ] 


without the consent of the other. In criminal actions, if the defendant has 
been committed to jail, he must be tried at the first jury term of such court 
held after such commitment. If the defendant in &@ criminal action has 
given bail for his appearance his trial must not be postponed longer than 
until the third term after such bail is given. [1909, ch. 80, § 8; R. C. 1905, 
§ 8300; 1895, ch. 43, § 12; R. C. 1899, § 6599.] 


, Person not committed to jail cannot demand dismissal of action for want of prosecu- 
pag lL third term after he is bound over. State v. Fleming, 20 N. D. 105, 126 
- W. 565. 


§ 8938. Terms of court. The regular term of the county court shall be 
held at the county seat, commencing on the first Tuesday of each calendar 


and demands a trial ten days before the opening of such term of five or 
more civil cases in which a jury trial is so demanded for trial. [1913, ch. 138; 
1909, ch. 80, § 9; R. C. 1905, § 8290; 1895, ch. 32, § 2; R. C. 1899, § 6589. ] 
; Manner of selecting jury. Jurors in the county court having in- 
creased jurisdiction shall be selected in the same manner and by the same 


challenges as are now or may hereafter be allowed in the district court in 
like actions. [1909, ch. 80, § 10; 1907, ch. 68, § 3: R. C. 1905, § 8295; 1895, 
ch. 43, § 7; R. C. 1899, § 6594.] 


ury need not be summoned upon return of justice, on preliminary examination, 
where defendant is out on bail. State v. Fleming, 20 N. D. 105, 126 N. W. 565. 


: Jury may be required to attend subsequent terms. Any jury so 
Summoned may at the discretion of the Judge of such county court be required 
to attend at any subsequent adjourned or regular term of such court not 
€xceeding in all one calendar year. Jurors shall attend without service of 
venire or summons upon receipt of a notice from the clerk of such court 
Stating the date on which his appearance is required, which notice may be 
served by registered mail. [1909, ch. 80, § 11.] 

§ 8941. Bailisy The judge of the county court may appoint one or more 
Competent persons as bailiffs of the court, who shall hold such office at the 
Pleasure of the judge. Such bailiff shall have the same powers as a con- 
stable, and shall receive for his services the same fees as are prescribed for 


1899, § ero 490% cbs 7 , . 43, § 13; B.C. 
1899, § 6600) 9% ch: 80, § 12; R. C. 1905, § 8301; 1895, ch. 43, § 
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§ 8942. Process, by whom served and compensation. All writs and 
processes in county courts may be served by a constable as well as a sheriff, 
and when served by a constable he shall be entitled to the same fees as the 
sheriff receives for like service. [1909, ch. 80, § 13; 1907, ch. 68, § 7; R. C. 
1905, § 8318; 1895, ch. 43, § 29; R. C. 1899, § 6616.] 

§ 8943. Judgment lien. Abstract. The clerk of the county court, on the 
demand of a party in whose favor a judgment shall have been rendered in 
that court, must give a certified abstract thereof, in substantially the form 
prescribed by section 9109 of the justice’s code, which abstract may be filed 
in the office of the clerk of the district court of the county or subdivision in 
which the judgment was rendered, and the clerk of such district court must 
thereupon enter judgment in the judgment book and upon the judgment 
docket ; and from the time of the docketing thereof, it becomes a judgment 
of such district court for the purposes of execution and a lien upon real 
property owned by the debtor; and a certified transcript of the docket of 
such judgment may be filed and the judgment docketed accordingly in any 
other county or subdivision with the same effect in every respect as if the 
judgment had been rendered in the district court where such judgment 1s 
filed. No execution shall issue out of the county court upon any judgment 
upon which an abstract has been issued and filed in the district court of 
that county. [1909, ch. 80, § 14; R. C. 1905, § 8313; 1895, ch. 43, § 25; 
R. C. 1899, § 6612.] ; 

§ 8944. Requisites of summons. The summons must contain the title of 
the action, specifying the court in which the action is brought, the name of 
the parties to the action, and shall be subscribed by the plaintiff or his 
attorney, who must add to his signature his address, specifying a place within 
the state where there is a post office. The summons shall be substantially in 
the following form, the blanks being properly filled: 


State of North iia e 


County of ............ 
. In County Court. 
AG Jes Gat eases siete g Pica k ead ib caeegt ot ta Plaintiff. 
vs. 
OOO aii de thas i sa eters eS on aetna deta: Defendant. 
Summons. 


The state of North Dakota to the above named defendant: ; 

You are hereby summoned to answer the complaint in this action, and 
to serve a copy of your answer upon the subscriber within ten days after 
the Service of this summons upon you, exclusive of the day of service, and 
in case of your failure to appear or answer, judgment will be taken against 
you by default for the relief demanded in the complaint. 

MBLC ie icscetisiniebargue gated toc. * [1909, ch. 80, § 15; R. C. 1908, 
§ 8309 ; 1895, ch. 43, § 21; R. C. 1899, § 6608; 1905, ch. 94.] 

§ . Filing and service of pleadings. A copy of the complaint need not 
be served with the Summons. In such case the summons must state that 
the complaint is or will be filed with the clerk of the county court in the 


county in which action is commenced, and if the defendant within ten days 
thereafter causes n 


has ten days to answer, but only one copy need be served on the same 
attorney. Where the summons States that the complaint is or will be filed with 


Same is not so filed within ten days after the 
date of such summons the action will be deemed discontinued. [1911, ch. 219, 


2112 


with Increased Jurisdiction. PROBATE CODE. §§ 8945-8951 


§ 1; 1907, ch. 68, § 5; B.C. 1905, §§ 8310, 8311; 1895, ch. 43, §§ 22, 293; R. ©. 
1899, §§ 6609, 6610.] 
§ 8946. Service by publication. The summons in a civil action may be 


summons by publication, except as provided in the next succeeding section 


§ 8948. Service outside of the state. After the filing of the affidavit for 
publication and the complaint in any civil action personal service of the 


and have the same force and effect as the publication and mailing thereof 
hereinbefore provided for. [1909, ch. 80, § 19.] . 

§ 8949. When service complete. Service by publication is complete upon 
the expiration of twenty-one days after the first publication of the summons, 
or in case of personal service of the summons and complaint upon the de- 
fendant outside of the state, upon the expiration of ten days after the date 
of such service. [1909, ch. 80, § 20.] 

§ 8950. Process may be served in any county. A county court having 
Increased jurisdiction has power in any civil action within its jurisdiction 
to send its process into any county of the state for service or execution, and 
to enforce obedience thereto with like power and authority as the district 
court; and all writs, summons and other process may be executed and served 
In any county of this state, except that no execution upon any judgment in 
& Civil action shal] Issue out of any county court after an abstract of such 
judgment has been filed in the district court of the county where the judg- 
ment was rendered. [1909, ch. 80, § 21; RB. GC 1905, § 8298; 1895, ch. 43, 
§ 10; R. C. 1899, § 6597. ] 

§ 8951. Time of trial notice. At any time after issue joined, and at least 
ten days prior to the first day of a term, either party may give notice of 
trial. The party giving notice shall furnish the clerk, at least eight days 
before the court, with a note of the issue containing the title of the action, 
the names of the attorneys, and the time when the last pleading was served, 
and the clerk shal] thereupon enter the cause upon the calendar according 
to the date of the issue. The party upon whom notice of trial is served may 
also file the note of issue and cause the action to be placed on calendar 
without further notice on his part. There need be but one notice of trial 
and one note of issue and the action must then remain on the calendar until 
disposed of. Either party after the notice of trial— whether given by the 
adverse party—may bring the issue to trial. [1911, ch. 219, § 2; 1909, 
ch. 80, § 22; R. C. 1905, § 8312 ; 1895, ch. 43, § 24; R. C. 1899, § 6611.] 
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§ 8952. Garnishment summons. In all garnishment proceedings the plain- 
tiff shall attach to his affidavit for garnishment a garnishment summons, 
which shall be substantially in the following form: 


State of North Dakota, hss 


County of ............ 
In County Court. 
Ded & aes eee ee Plaintiff. 
V8. 
OD 3 ws eetbniutehasea ee ethers o+ee....-Defendant, and 
a aan eee Se eee sO Garnishee. 


The state of North Dakota to said garnishee : 

You are hereby summoned, pursuant to the annexed affidavit, as a gar- 
nishee of the defendant, C. D., and required within ten days after the service 
of this summons upon you, exclusive of the day of service, to answer accord- 
ing to law, whether you are indebted to or have in your possession or under 
your control any property, real or personal, belonging to such defendant, 
and to serve a copy of your answer on the undersigned at..........-.see08: 
in the county of .................... ; and in case of your failure so to do, 
you will be liable to further proceedings according to law; of which the said 
defendant will also take notice. 

Dated pisos cisiGe wie Rowden Gatadadec. 

L. M., Plaintiff’s Attorney. 

P. O. address.................... County, N. D. [1909, ch. 80, § 23.] 

§ 8953. Answer of garnishee. The affidavit or answer of the garnishee 
must be served upon the attorney for the plaintiff within ten days after 
service of the garnishment summons, and such answer must be filed in the 
office of the clerk of the county court the same as other pleadings in a civil 
action. [1909, ch. 80, § 24.] 

§ 8954. Place of trial of civil action. The place of trial of all civil actions 
shall be governed by chapter six of the code of civil procedure of the 1905 
revised codes of the state of North Dakota [sections 7415-7419 herein], and 
an action may be commenced in the county court of any county in the state, 
subject to removal for cause. If the county designated for that purpose i 
the summons and complaint is not the proper county, the action may, not- 
withstanding, be tried therein unless the defendant before the time for 
answering expires demands in writing that the trial be had in the proper 
county, and the place of trial be thereupon changed by consent of the parties, 
or by order of the court as provided in this section. The court may change 
the place of trial in the following cases: 

1. When the county designated for that purpose in the complaint is not the 
proper county. 

Re When there is reason to believe that an impartial trial cannot be had 
erein. 

3. When convenience of witnesses and the ends of justice would be pro- 
moted by the change; provided, however, that if the county to which a 
change of venue is demanded or ordered as hereinabove provided, does not 
have a county court with increased jurisdiction, in that event a change of 
venue shall be granted and had to the district court of the proper county, 
and said action shall be tried and determined in such district court as if the 
same had originally been commenced in such district court, but costs shall 
be taxed and allowed as in & county court having increased jurisdiction. 
[1909, ch. 80, § 25.] 

§ 8955. Prejudice of judge. Affidavit. Procedure. Whenever the de- 
fendant in a criminal action shall, before the opening of any term in which 
the case appears upon the calendar for trial, file his affidavit stating that 
he has good reason to believe and does believe that he cannot have a fair 
and impartial trial of such action on account of the bias or prejudice of 
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the judge of the county court in which said action is pending, the court shall 
thereafter proceed in said action, as follows: 

1. The court may request, arrange and procure the judge of another 
county having a county court with increased jurisdiction, to preside at said 
trial in the county in which the action is pending. A change upon the 
ground in this section provided for must be asked at the time hereinafter 
provided and not more than one change can be granted therefor; but if a 
trial has been had without a verdict, a change for the cause provided for 
in this section may be had if asked for at the term at which said trial was 
had and before another trial of the action is begun; provided, that the 
county judge before whom said affidavit is filed may in his discretion in 
lieu thereof certify all proceedings to the district court. 

2. The actual] expenses of a county judge, procured under the provisions 
of this section, while traveling to and from the county to which he has been 
called and during the trial of the cause shall be paid by the county in which 
the action was pending. 

3. When either party to a civil action pending in any of the county courts 
having increased jurisdiction in this state shall after issue is joined and 
before the opening of any term at which the cause is to be tried file an 
affidavit, corroborated by the affidavit of his attorney in such cause and 
that of at least one reputable person, stating that there is good reason to 
believe that such party cannot have a fair and impartial trial of said action 
by reason of the prejudice, bias or interest of the judge of the county (court) 
in which the action is pending, the court shall proceed no further in the 
action, but shall forthwith request, arrange for and procure the county judge 
of some other county of the state having a county court of increased juris- 
‘diction to preside at such trial in the county in which the action is pending. 
The actual expenses of such judge while in attendance upon the trial of the 
cause for which the change was had and the extra expense of the court and 
jury, meurred by reason of said change, shall be paid by the person asking 
for the change, in advance, or a bond, to be approved by the clerk of the 
county court, given therefor, the amount of said bond being fixed by the 
presiding judge; provided, that not more than one such change shall be 
granted on the application of either party; and provided, that the county 
Judge before whom said affidavit is filed may in his discretion in lieu thereof 
certify all proceedings to the district court. A failure to file the affidavit 
of prejudice hereinbefore mentioned within the time before specified in any 
criminal or civil action shall constitute a waiver of all objections to the 


trial of such action by the presiding judge of such county court. (1909, 
ch. 80, § 26.] | 


Affidavit for certification of case to district court on ground of prejudice of judge 


must state facts and not merely conclusions. Waterloo Gasoline Engine Co. v. O'Neill, 
19 N. D. 784, 124 N. W. 951. 


§ 8956. Jury trial to be demanded. In all civil actions wherein there 
are issues of fact triable to a jury, either party may demand a jury trial, but 
such demand must be made in writing and filed in the office of the clerk of the 
county court, on or before the first day of the term at which said cause may 
be tried. <A failure to file such demand shall be deemed an express waiver 
of the right to a jury trial in such action. [1909, ch. 80, § 27; R. C. 1905, 
§ 8304; 1895, ch. 43, § 16; R. C. 1899, § 6603.] 

§ 8967. Costs. When the prevailing party in a civil action has appeared 
therein by an attorney duly authorized to practice in the courts of this state, 
there shall be allowed for his reimbursement and taxed as a part of the costs, 
the same sums as provided by section 8445 of the revised codes of 1905 [sec- 
tion 9108 herein] in like cases; and in all cases there shall be allowed such 
other costs as are provided in the code of civil procedure. [1909, ch. 80, § 28.] 

8 - Fees of clerks. Clerks of county courts having increased jurisdic- 
tion shall collect for their services in all civil and criminal proceedings the 
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same fees as provided for in the fee bill for the clerk of the district court, 
except as follows: Clerks of county courts shall collect for all default judg- 
ments in civil actions, including all fees prior to execution, the sum of one 
dollar and fifty cents and no more, and for a certified abstract or transcript 
of any judgment in any civil action, the sum of fifty cents and no more. The 
clerk of the county court shall require a deposit of three dollars at the time of 
the filing in this court of any civil action and may thereafter require from time 
to time additional deposits to cover his fees as they may accumulate, and upon 
the entry of judgment in any such action, the clerk of such court shall 
refund to the proper party, the amount of all such deposits in excess of his 
legal fees accrued in said action. [1909, ch. 80, § 29; R. C. 1905, § 8314; 189%, 
ch. 42; R. C. 1899, § 6613.] 

§ 8959. New trials. The county court shall have authority to grant new 
trials, judgments notwithstanding the verdict, to vacate and set aside 
verdicts, affirm, modify or set aside judgments in actions tried in such 
court in the same manner and pursuant to the same statutes, rules and regu- 
lations now prescribed by law for the district courts, and a statement of the 
case may be prepared and settled in the manner prescribed in the code of 
civil procedure. [1909, ch. 80, § 30; R. C. 1905, § 8296; 1895, ch. 43, § 8; 
R. C. 1899, § 6595.] 

§ 8960. Appeals from county court. In all actions brought under the pro- 
visions of this chapter an appeal may be taken to the supreme court of the 
state in the same manner and pursuant to the same rules as appeals from the 
district court. [1909, ch. 80, § 31; R. C. 1905, § 8292; 1895, ch. 43, § 4; B.C. 
1899, § 6591.] 


: ; . ‘ 
Appeal from judgment of county court; entry of judgment. Field v. Elevator Co., 
a - 400, 67 N. W. 147; Field v. Elevator Go. 6 N. D. 424, 71 N. W. 135, 66 Am.-: 
t. Rep. 611. , 
Amendatory act of 1907 does not operate to oust district court of jurisdiction seguir 
y as appeals previously taken and perfected. Jenson v. Frazer, 21 N. D. 267, 13 
: . 832. 


§ 8961. Defendant bound over to. In any criminal action or proceeding for 
any criminal offense of which the county court has jurisdiction, any justice 
of the peace or other examining magistrate having jurisdiction must admit to 
bail, bind over or commit for trial the accused to the county court of such 
county and the information shall be filed in such county court. If any per ee 
accused of a criminal offense is so bailed, bound over or committed for trial 
to the county court for a crime of which such court has not jurisdiction, such 
proceedings shall not abate and such county court shall not lose jurisdiction 
of such person and proceedings, but shall certify the same to the district court 
of such county and such proceedings shall thereupon be tried in the district 
court with the same force and effect as if such action or proceeding had been 
originally commenced therein. If an examining magistrate shall at any time 
bind over a defendant to the district court for an offense of which the county 
court has jurisdiction or if it shall appear by evidence or otherwise at any 
time to the judge of the district court that the offense with which the 
defendant is or should be charged is triable in the county court, the judge 
of the district court may certify such cause and all proceedings relative to any 
person accused of such offense to the county court of such county for trial, 
determination and adjudication, and thereupon the same and all the papers 
and files therein shall be transferred by the clerk of the district court to 
the county court without any further order or certificate and such shall 
thereupon be tried in the county court with the same force and effect as if said 
cause had originally been commenced therein. [1909, ch. 80, § 32; R. C. 
1905, § 8303 ; 1895, ch. 43, § 15; R. C. 1899, § 6602. ] 

_ § 8962. Warrant of arrest. ‘The county court in term time or the judge 
in vacation may issue warrants of arrest for persons against whom an 
information has been filed, shall fix the amount of bail to be required of the 
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Criminal complaint alleging facts set forth in information, sworn to positively, filed 
before issuing of warrant, was, together with information, sufficient to show probable 
cause for issuing of warrant. State v. Gottlieb, 21 N. D. 179, 129 N. W. 460. 


1895, ch. 43, § 18; R. C. 1899, § 6605. ] | 
964. Prelimin examination. No preliminary examination shall be 
necessary before trial in criminal actions in the county court. The judge 
of a county court having increased jurisdiction may act as a committing 
magistrate, and hold preliminary examinations in any part of his county. 


[1909, ch. 80, § 35; KR. C. 1905, § 8307; 1895, ch. 43, § 19; R. C. 1899, § 6606.] 
grease confers no right to preliminary examination. State v. Gottlieb, 21 N. D. 
179, 129 N. W. 460. 


§ 8965. Assignment of counsel. In all criminal cases triable in the county 
ourt when it is satisfactorily shown to the court that the defendant has no 


that such compensation shall not exceed twenty-five dollars in any one case. 
[1909, ch. 80, § 36; R. C. 1905, § 8308; 1895, ch. 43, § 20; R. C. 1899, § 6607.] 

§ 8966. Jury trial. In all criminal actions the defendant shall be entitled 
to a trial by jury, and when the defendant is arraigned he shall be informed 


defendant shall be tried to the court. [1909, ch. 80, § 37; R. C. 1905, § 8304; 
1895, ch. 43, § 16; R. C. 1899, § 6603.] 


20 N. D. 105, 126 N. W. 565, ; _ 

§ 8967, Jury in criminal] action, how composed. The jury in all criminal 
Cases shall be composed of twelve residents of the county having the quali- 
fications of jurors, and the jurors above mentioned shall be selected, summoned 
and impaneled as hereinabove specified ; provided, that each party shall be 
entitled to the same number of challenges as is now or may hereafter be 
allowed in the district court in like actions. [1909, ch. 80, § 38; 1907, ch. 68, 
§3;R.¢ 1905, § 8295. 1895, ch. 43, § 7; R. C. 1899, § 6094. ] 

§ - New trials in criminal actions. In all criminal actions or proceed- 
ings brought in the county court having increased jurisdiction, the county 
court shall have authority to grant new trials, vacate and set aside verdicts 
and entertain motions in arrest of judgments in the same manner and pur- 
Suant to the same Statutes, rules and regulations now prescribed by law for 
the district courts, and a statement of the case may be prepared and settled 
in the same manner prescribed in the code of criminal procedure. [1909, 
ch. 80, § 39: R. ¢. 1905, § 8302; 1895, ch. 43, § 14; R. C. 1899, § 6601.) 

9. Appeals from county court in criminal actions. In all criminal 
actions brought in a County court having increased jurisdiction, an appeal 
may be taken to the Supreme court in the same manner and pursuant to the 
Same rules as appeals from the district court to the supreme court. [1909, 
ch. 80, § 40; R.C. 1905, § 8292; 1895, ch. 43, § 4; R. C. 1899, § 6591.] 

§ 8970. Clerk of district court ex-officio clerk of county court. In all 
Counties having county courts with increased jurisdiction the clerk of the 
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district court shall be the clerk of the county court in the same county. Such 
clerks of the district court and their deputies shall perform all the duties 
of clerks of such courts, in all actions and proceedings commenced in the 
county court by virtue of its increased jurisdiction, in the same manner 
as they are required to perform the duties of clerks of the district court, 
so far as the provisions of the law relating to that subject are applicable, 
and may demand, receive and retain the fees provided for clerks of district 
courts, except as herein otherwise provided, and the fees so paid shall be 
retained by the clerk of the district court as and for compensation for the 
services rendered by him as the clerk of such county court; provided, how- 
ever, that they shall be entitled to receive no per diem for attendance on court, 
nor salary from the county on account of services performed in said court. 
The judge of the county court having increased jurisdiction in counties having 
& population of not less than fifteen thousand, shall have power to appoint a 
clerk of such court, whose duties and powers shall be as nearly as may be 
the same as those of the clerks of the district courts. Such clerk shall hold 
his office during the pleasure of the judge appointing him; and in counties 
having a population of less than eighteen thousand, the salary of such clerk 
shall be twelve hundred dollars per year, and in counties having a population 
of more than eighteen thousand such elerk shall receive a salary of fifteen 
hundred dollars per year, such salary to be paid by the county monthly in 
the same manner as the salaries of other county officers are paid. He shall 
charge and receive for acts performed by him the same fees and commissions 
as are now allowed by law to clerks of district courts, except as modified by 
the provisions of this act. He shall keep a true account of all commissions 
and fees received by him in a book of record, to be kept for that purpose, and 
on the first day of each calendar month, shall pay all such fees and commis- 
sions to the treasurer of the county. [1909, ch. 80, § 41; R. C. 1905, § 8314; 
1897, ch. 42; R. C. 1899, § 6613.] 

§ 8971. Custody of records. The judge of the county court shall have the 
care and custody of all records of the court which relate to actions or pro- 
ceedings within its civil and criminal jurisdiction and shall be responsible 
for all acts of any clerk of such court who may be appointed by such judge, 
and for all fees collected by such appointee ; and the judge of such court may 
require such clerk to give him a bond conditioned for the faithful perform- 
ance of all his duties as such clerk, and for the accounting and for payment 
to the county treasurer of all fees and other moneys collected by him by 
virtue of his office. [1909, ch. 80, § 42.] —_ 

§ 8972. Population, how determined. For the purpose of ascertaining the 
amount of compensation to be paid to the judges and clerks of the county 
courts, the county auditor shal] determine the population of his county from 
the latest census of such population taken either by state or federal authority. 
[1909. ch. 80, § 48; R. C. 1905, § 8315; 1895, ch. 43, § 27; R. C. 1899, § 6614.] 

§ 8973. Salary of judge. As compensation for their services under this 
chapter, there shall be allowed and paid to the judges of county courts hav- 
ing civil and criminal jurisdiction in addition to the salary provided for such 
Judges of county courts, in counties not having increased jurisdiction, the 
sum of one hundred dollars for each one thousand inhabitants or fraction 
thereof ; provided, that in no ease Shall the compensation for all services 
of the county judge exceed the sum of two thousand five hundred dollars, and 
Said sum shall cover all] Services under the prohibition law. (1909, ch. 80, § 44; 
1907, ch. 68, § 6; R. C. 1905, § 8316; 1899, ch. 62; R. C. 1899, § 6615; 1903, 
ch. 76; 1905, ch. 76.] 


Maximum salary of county judges in counties having increased jurisdiction is limited 
to two thousand five hundred dollars. 


s State ex rel. Davis v. Fabrick, 18 N. D. 402, 
121 N. W. 65 


§ 8974. Judge shall not act as attorney. It shall be unlawful for any judge 
of a county court in counties in which said courts have been or shall or may 
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be given increased jurisdiction, to act as attorney or counsellor at law during 
the period of his incumbency in this office. Any such judge who shall willfully 
violate the provisions of this section shall be subject to removal from office. 
[1909, ch. 80, § 45; R. C. 1905, § 8317; 1897, ch. 60; R. C. 1899, § 6615a.] 

§ 8975. Court stenographer. The judge of any county court having civil 
or criminal jurisdiction is authorized in his discretion to appoint a court 
stenographer of such court. Such stenographer shall qualify in the same 
manner and his duties and compensation shall be the same as the court 
stenographer of a district court. Such compensation shall be paid in the 
same manner as that of the court stenographer of the district court; provided, 
that such court stenographer shall not be appointed in any county having 
less than eight thousand inhabitants, unless the board of county commissioners 
shall first authorize such appointment. [1909, ch. 80, § 46; R. C. 1905, § 8319; 
1895, ch. 43, § 30; R. C. 1899, § 6617.] 


CHAPTER 10. 
TAXATION OF INHERITANCES, DEVISES, BEQUESTS, LEGACIES AND GIFTS. 


§ 8976. Tax transfers, exceptions. A tax shall be and is hereby imposed 
upon the transfer of any property or any interest therein or income therefrom 
in trust or otherwise, to any person, association or corporation not herein- 
after exempt, in the following cases: 

1. When the transfer is by will or by the interstate [intestate] laws of this 
state from any person dying possessed of the property while a resident of 
the state. 

2. When the transfer is by will or interstate [intestate] law, of property 
within this state or within its jurisdiction whether the ownership of or 
interest in such property be evidenced by certificate of stock or bonds of 
foreign or of domestic corporations and the decedent was a nonresident of 
the state at the time of his death. 

3. When the transfer is of property made by a resident or by a nonresident 
when such nonresident’s property is within this state or within its juris- 
diction by deed, grant, bargain, sale or gift made in contemplation of the 
death of the grantor, vendor or donor, or intended to take effect in possession 
or enjoyment at or after such death. 

Provided, however, that no tax shall be imposed upon any tangible personal 
property of a resident decedent when such property is located without this 
state, and when the transfer of such property is subject to inheritance or 
transfer tax in the state where located and which tax has actually been paid ; 
provided, further, that such property is not without this state temporarily 
nor for the sole purpose of deposit or safe keeping ; and providing the laws 
of the state where such property is located allow a like exemption in relation 
to such property left by a resident of that state and located in this state. 
[19138, ch. 185, § 1.] 


Nature of inheritance tax. 33 L.R.A.(N.S.) 606. . 

Is the right to take property by will or inheritance a natural or statutory right. 
9 L.R.A.(N.S.) 121. . 

Retrospective operation of succession tax. 44 L.R.A.(N.S.) 420. 

Power to impose succession tax retrospectively. 8 L.R.A.(N.S.) 1180. ec- 
1. Is money set aside under will, or otherwise, for purposes of caring for grave, er 
tion of tomb or monument, subject to inheritance tax. 23 L.R.A.(N.S.) 474. lost 
Inheritance or succession tax on money or property of estate, which has been !os 
or misappropriated since decedent’s death. 32 L.R.A.(N.S.) 1167. N.S.) 236 

Succession tax on property covered by power of appointment. 33 L.R.A. le -) tate 
%. Physical presence or absence of personal property, or evidence thereof, within 6 
as affecting lability to tax. 46 L.R.A.(N.S.) 1167. . ‘fo of @ non- 
Liability of insurance policy issued by a domestic corporation upon the life of & 
resident to a local transfer tax. 10 L.R.A.(N.S.) 1089. 
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8. Succession tax on conveyance to take effect after grantor’s death. 38 L.R.A.(N.S.) 
1141. 


~——on gift in contemplation of death. 18 L.R.A.(N.S.) 458. a: 
Applicability of succession tax to property conveyed, or agreed to be conveyed, in 
consideration of support of grantor during his life. 18 L.R.A.(N.S.) 226. 

§ 8977. Rates and exemptions. Upon the transfer of property in any 
manner hereinbefore described of the value of one hundred thousand dollars 
($100,000.00) or less the rate of tax on all sums above the first twenty thou- 
sand dollars ($20,000.00) where the same shall pass to or for the use of the 
husband or wife and on all sums above the first ten thousand dollars 
($10,000.00) where the same shall pass to or for the use of the father, mother, 
ineal descendant, adopted child, or lineal descendant of an adopted child 
shall be one per centum; and on all sums above the value of one hundred 
thousand dollars up to two hundred and fifty thousand dollars ($250,000.00) 
so transferred to any such person, the rate shall be two per centum and on 
all sums above two hundred and fifty thousand dollars ($250,000.00) up to 
five hundred thousand dollars ($500,000.00) the rate shall be two and one-half 
per centum, and on all sums above five hundred thousand dollars ($500,000.00) 
‘the rate shall be three per centum. ~ 

Upon the transfer of property in any manner hereinbefore described of the 
value of twenty-five thousand dollars ($25,000.00) or less on all sums above 
the first five hundred dollars ($500.00) where the same shall pass to or for 
the use of a brother or a sister of the decedent, a wife or widow of a son or 
the husband of a daughter of the decedent, the rate of taxation shall be one 
and one-half per centum; and on all sums above twenty-five thousand dollars 
($25,000.00) up to fifty thousand dollars ($50,000.00), where the same shall 
pass to any such person the rate shall be two and one-fourth per centum 
and on all sums above fifty thousand dollars ($50,000.00) up to one hundred 
thousand dollars ($100,000.00) three per centum; and on all sums above one 
hundred thousand dollars ($100,000.00) up to five hundred thousand dollars 
($500,000.00), three and three-fourths per centum and all sums above five 
hundred thousand dollars ($500,000.00), four and one-half per centum. 

Upon the transfer of property in any manner hereinbefore described of the 
value of twenty-five thousand dollars ($25,000.00) or less where the same 
shall pass to or for the use of any person who shall be the brother or sister 
of the father or mother or a descendant of the brother or sister of the father 
or mother or the descendant the rate of taxation shall be three per centum ; 
and on all sums above twenty-five thousand dollars ($25,000.00) up to fifty 
thousand dollars ($50,000.00), passing to any such person the rate shall be 
four and one-half per centum and on all sums above fifty thousand dollars 
($50,000.00) up to one hundred thousand dollars ($100,000.00), six per centum 
and on all sums above one hundred thousand dollars ($100,000.00), seven and 
one-half per centum, and on all sums above five hundred thousand ‘dollars 
($500,000.00), nine per centum. 

Upon the transfer of property in any manner hereinbefore described of 
the value of twenty-five thousand dollars ($25,000.00) or less, where the same 
shall be for the use of any person in any other degree of collateral con- 
Sanguinity than is hereinbefore stated, or to a transfer in blood of the de- 
cedent, or to a body politic or corporate, the rate of taxation shall be five 
per centum; and on all sums above twenty-five thousand dollars ($25,000.00) 
up to fifty thousand dollars ($50,000.00), to any such person the rate: shall 
be six per centum, and on all sums above fifty thousand dollars ($50,000.00) 
up to one hundred thousand dollars ($100,000.00) nine per centum, and on all 
sums above one hundred thousand dollars ($100,000.00) up to five hundred 
thousand dollars ($500,000.00) twelve per centum, and on all sums above five 
hundred thousand dollars ($500,000.00) fifteen per centum. 

Upon the transfer of Property in any manner hereinbefore described to or 
for the use of collateral relations or strangers in blood who are aliens not 
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residing in the United States, or to or for the use of any corporation which 
is not chartered by the authority of the government of the United States 
or of any state, a tax of twenty-five per centum shall be levied and collected. 
{1913, ch. 185, § 2.] 

Effect on transfer tax of apportioning property of nonresident decedent within the 


state to payment of debts or legacies which are exempt or subject to a reduced rate. 
18 L.R.A.(N.S.) 946. 


§ 8978. Time of taking effect. All taxes imposed by this chapter shall take 
effect at and upon the death of the decedent or donor and shall be due and 
payable at the expiration of one (1) year from such death except as otherwise 
provided in this chapter; provided, however, that taxes on any devise, bequest, 
legacy or gift limited, conditioned, dependent or determinable upon the 
happening of any contingency or future event by reason of which the full and 
true value thereof cannot be ascertained at or before the time when the taxes 
become due and payable when the person or corporation beneficially entitled 
ae shall come into actual possession or enjoyment thereof. [1913, ch. 185, 
§ 8979. Duty of officers. Any administrator, executor or trustee having in 
charge or in trust any property for distribution embraced in or belonging to 
any inheritance, devise, bequest, legacy or gift, subject to the tax thereon 
as imposed by this chapter, shall deduct the tax therefrom, and within thirty 
(30) days thereafter he shall pay over the same to the county treasurer as 
herein provided. 

If such property be not in money he shall collect the tax in such inheritance, 
devise, bequest, legacy or gift upon the appraised value thereof from the 
person entitled thereto. 

He shall not deliver or be compelled to deliver any property embraced in 
any inheritance, devise, bequest, legacy or gift, subject to tax under this 
ee any person until he shall have collected the tax thereon. [1913, 
ch. 185, § 4.] 

§ 8980. To whom paid. The tax imposed by this chapter upon inheritances, 
devises, bequests, legacies or gifts shall be paid to the treasurer of the county 
in which the court having jurisdiction, as herein provided, is located; and 
the tax so imposed shall be payable to the state treasurer as hereinafter pro- 
vided, and the treasurer to whom the tax is paid shall give the executor, 
administrator, trustee or person paying such tax duplicate receipts therefor, 
one of which shall be immediately transmitted to the state auditor, whose 
duty it shall be to charge the treasurer so receiving the tax with the amount 
thereof; and when such tax is paid to the county treasurer he shall seal said 
receipt with the seal of his office and countersign the same and return it to the 
executor, administrator or trustee, whereupon it shall be a proper voucher in 
the settlement of his accounts. 

No executor, administrator or trustee shall be entitled to a final accounting 

of an estate, in the settlement of which a tax may become due under the pro- 
visions of this chapter, until he shall produce a receipt so sealed and counter- 
Signed or a certified copy of the same. All taxes paid into the county treas- 
ury under the provisions of this chapter shall immediately be paid into the 
State treasury upon the warrant of the state auditor and shall belong to and 
be a part of the revenue fund of the state. Provided, however, that the county 
treasurer of each county shall retain two (2) per cent of the amount of all 
taxes paid and accounted for by him under this chapter and pay the same 
ito the general fund of such county. [1913, ch. 185, § 5.] 
_§ 8881. Lien on property. Every tax imposed by this chapter shall be a 
lien upon the property embraced in any inheritance, devise, bequest, legacy 
or gift until paid, and the person to whom such property is transferred, and 
the administrators, executors and trustees of every estate embracing such 
Property shall be personally liable for such tax until its payment to the extent 
of the value of such property. [1913, ch. 185, § 6.] 
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§ 8982. Rate of interest. If such tax is not paid within one year from the 
accruing thereof, interest shall be charged and collected thereon at the rate 
of seven (7) per centum per annum from the time the tax is due, unless by 
reasons of claims upon the estate, necessary litigation or other unavoidable 
cause of delay, such tax cannot be determined as herein provided; in such 
case interest at the rate of six per centum per annum shall be charged upon 
such tax from the accrual thereof until the cause of such delay is removed, 
after which seven (7) per centum shall be charged. [1913, ch. 185, § 7.] 

§ 8983. Enforcement. Every administrator, executor or trustee shall have 
full power to sell so much of the property embraced in any inheritance, devise, 
bequest, legacy or gift as will enable him to pay the tax imposed by this © 
chapter, in the same manner as he might be entitled by law to do for the 
payment of the debts of a testator or intestate. [1913, ch. 185, § 8.] 

§ 8984. Duty of heirs. If any bequest or legacy shall be charged upon or 
payable out of any property, the heir or devisee shall deduct such tax there- 
from and pay such tax to the administrator, executor or trustee, and the tax 
shall remain a lien or charge on such property until paid; and the payment 
thereof shall be enforced by the executor, administrator or trustee in the 
Same manner that payment of the bequest or legacy might be enforced, or by 
the state’s attorney or attorney-general, under section 8996. If any bequest 
or legacy shall be given in money to any person for a limited period the 
administrator, executor or trustee shall retain the tax upon the whole amount, 
but if it be not in money, he shall make application to the court having juris- 
diction of an accounting by him to make an apportionment, if the case 
requires, of the sum to be paid into his hands by such legatee or beneficiary, 
ana eon further order relative thereto as the case may require. [1913, 
ch. : ; 

§ 8985. Errors, how corrected. When any tax imposed by this chapter shall 
have been erroneously paid, wholly or in part, the person paying the same 
shall be entitled to a refundment of the amount so erroneously paid, and 
the auditor of state shall, upon satisfactory proofs presented to him of the 
facts relating thereto, draw his warrant upon the state treasurer for the 
amount thereof, in favor of the person entitled thereto; provided, however, 
that all applications for such refunding of erroneous taxes shall be made 
within three (3) years from the payment thereof, and be approved by the 
court having original jurisdiction of the matter. [1913, ch. 185, § 10.] 

§ 8986. Foreign estates. If a foreign executor, administrator or trustee 
shall assign or transfer any stock or obligations in this state, standing in the 
name of the decedent or in trust for the decedent, liable to any such tax, the 
tax shall be paid to the treasurer of the proper county on the transfer thereof 
and no such assignment or transfer shall be valid until such tax is paid. 
[1913, ch. 185, § 11.] 

§ 8987. Duties of holders of assets, etc. No safety deposit company, bank 
or other institution, person or persons holding securities or assets of a dece- 
dent, shall deliver or transfer the same to the executors, administrators or 
legal representatives of said decedent, or upon their order or request, unless 
notice of the time and place of such intended transfer be served upon the 
county treasurer, personally or by representative, and state tax commission, 
to examine said securities at the time of such delivery or transfer. If upon 
such examination the county treasurer and state tax commission or their 
representatives shall for any cause deem it advisable that such securities or 
assets should not be immediately delivered or transferred, they may forth- 
with notify in writing such company, bank, institution or person to defer 
delivery or transfer thereof for & period not to exceed ten (10) days from 
the date of such notice, and thereupon it shall be the duty of the party 
notified to defer such delivery or transfer until the time stated in such notice 
or until the revocation thereof within such ten (10) days. Failure to serve 
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he county treasurer Shall have the same rights to apply for letters of 
administration as are conferred upon creditors by law. [1913, ch. 185, § 13.] 
§ 8989. Appraisers. The county court shall, in any matter mentioned in 
the preceding section, either upon its own motion or upon the application 
of any interested party, including county treasurers, and as often as and 
when occasion requires, appoint one or more persons as appraisers to ap- 
praise the true and full value of the property embraced in any inheritance, 
devise, bequest, legacy or gift subject to the payment of any tax imposed 
by this chapter. [1913, ch. 185, § 14.] 
§ - How appraised. Every inheritance, devise, bequest, legacy or gift 
upon which a tax ig imposed under this chapter, shall be appraised at its 
full and true value immediately upon the death of decedent, or as soon there- 
after as may be practicable. 
Provided, however, that when such devise, bequest, legacy or gift shall 
e of such a nature that its full and true value cannot be ascertained at such 


ascertainable. [1913, ch. 185, § 15.] 
Basis and method of computing value of life estate or annuity for purposes of suc- 
cession tax. 46 L.R.A.(N.S.) 714. 


§ 8991. Duties of appraisers, fees and compensation. The appraiser ap- 
pointed under the Provisions of this chapter shall forthwith give notice by 
mail to all persons known to have a claim or interest in the inheritance, 


them, and to take evidence of such witnesses, under oath, concerning such 
Property and the value thereof, and they shall make report thereof, and of 
such value, in writing, to said court, together with the testimony of the wit- 
nesses examined and such other facts in relation thereto and to the said 


shall be approved by the judge of county court, who shall certify the amount 
thereof, to the auditor of state, who shall examine the same, and, if found 
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correct, he shall draw his warrant upon the state treasury for the amount 
thereof in favor of the person entitled thereto. [1913, ch. 185, § 16.] 

§ 8992. Report of appraisers. The report of the appraisers shall be filed 
in duplicate with the county court, and from such report and other proof 
relating to any such estate before the county court, the court shall, forthwith, 
as of course, determine the true and full value of all such estate and the 
amount of tax to which same are liable; or the county court may so determine 
the full and true value of all such estates and the amount of tax to which 
the same are liable without appointing appraisers; provided, however, & 
duplicate of such report and appraisement shall be forthwith forwarded by 
the court to the state tax commission. (1913, ch. 185, § 17.] 

§ 8993. Penalty. Any appraisers appointed under this chapter who shall 
take any fee or reward from any person, representative, firm or corporation 
liable to pay said tax or any portion thereof, shall be guilty of a misdemeanor, 
and shall be forthwith dismissed by the county judge from such services. 
[1913, ch. 185, § 18.] ; 

§ 8994. Notice of tax. The county court shall immediately give notice, 
upon the determination of the value of any inheritance, devise, bequest, legacy 
or gift which is taxable under this chapter, and of the tax to which it 1s 
liable, to all parties known to be interested therein, including the state tax 
commission and county treasurer. [1913, ch. 185, § 19.] 

§ 8995. Reassessment. Within thirty (30) days after the assessment and de- 
termination by the county court of any tax imposed by this chapter, the state 
tax commission, county treasurer or any person interested therein may file 
with said court objections thereto, in writing, and praying for a reassessment 
and redetermination of such tax. Upon any objection being so filed, the 
court shall appoint a time for the hearing thereof and cause notice of such 
hearing to be given the state tax commissioner, county treasurer and all 
persons interested at least ten (10) days before the hearing thereof. At the 
time appointed in such notice the court shall proceed to hear such objections, 
and any evidence which may be offered in support thereof or opposition 
thereto; and, if, after such hearing, said court shall be of the opinion that a 
reassessment or redetermination of such tax should be made it shall, by order, 
set aside the assessment and determination theretofore made, and order a re- 
assessment in the same manner as if no assessment had been made. [1913, 
ch. 185, § 20.] 

§ 8996. Duty of state’s attorney. If the treasurer of any county shall have 
reason to believe that any tax is due and unpaid under this chapter after the 
refusal or neglect of the persons liable therefor to pay the same he shall notify 
in writing the state’s attorney of his county of said failure or neglect, and 
such state’s attorney, if he have probable cause to believe that such tax 1s 
due and unpaid, shall apply to the county court for a citation, citing the per- 
sons liable to pay such tax to appear before the court on a day specified not 
more than three (3) months from the day of such citation, and show cause 
why the tax should not be paid. The judge of the county court, upon such 
application and whenever it shal] appear to him that any such tax accruing 
under this chapter has not been paid, as required by law, shall issue such 
citation and the service of such citation, and the time, manner and proof 
thereof, and the hearing and determination thereof shall conform as near - 
as may be to the provisions of the probate code of this state; and whenever 
it shall appear that any such tax is due and payable and the payment thereof 
cannot be enforced under the provisions of this chapter in said county court 
the person or corporation from whom the same is due is hereby made liable 
to the state for the amount of such tax, and it shall be the duty of the state’s 
attorney of the proper county, and the attorney-general of the state, to sue 
for in the name of the state, and enforce the collection of such tax, and all 
the taxes so collected shall be forthwith paid into the county treasury. It 
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shall be the duty of the state’s attorney to appear for and represent the county 
treasurer on the hearing of such citation. [1913, ch. 185, § 21.] 

§ 8997. Records, how kept. The auditor of state shall furnish to each 
county court a book which shall be a public record and in which shall be 
entered by the judge or clerk of said court the name of every decedent upon 
whose estate an application has been made for the issue of letters of admin- 
istration, or letters testamentary or ancillary letters, the date and place of 
death of such decedent, names and places of residence and relationship to 
decedent of the heirs at law of such decedent, the estimated value of the prop- 
erty of such decedent, names and places of residence and relationship 
to decedent of the heirs at law of such decedent, the names and places of 
residence of the legatees, devisees and other beneficiaries in any will of any 
such decedent, the amount of the legacy, and the estimated value of any 
property devised therein and to whom devised. 

These entries shall be made from data contained in the papers filed on such 
application or in any proceeding relating to the estate of the decedent. 

The judge or clerk shall also enter in such book the amount of property 
of any such decedent, as shown by the inventory thereof, when made and 
filed in his office, and the returns made by any appraisers appointed by him 
under this chapter, and the value of all inheritances, devises, bequests, legacies 
and gifts inherited from such decedent, or given by such decedent in his will 
or otherwise as fixed by the court, and the tax assessed thereon, and the 
amount of any receipts for payment thereof filed with him. 

The state auditor shall also furnish forms for the reports to be made by 
ag aa which shall correspond with the entries in such book. (1913, ch. 

» § 22.) 

§ 8998. Reports of officers. Each judge of the county court shall on the 
first day of January, April, July and October of each year, make a report in 
duplicate upon the forms furnished by the state auditor containing all data 
and matters required to be entered in such book, one of which shall be imme- 
diately delivered to the county treasurer and the other transmitted to the 
state tax commission. 

The register of deeds of each county shall, at the same time, make reports 
in duplicate to the auditor of state, containing a statement of any conveyance 
filed or recorded in his office of any property which appears to have been made 
or intended to take effect in possession or enjoyment after the death of the 
grantor or vendor or vendee, and the description of the property transferred, 
as shown by such instrument, one of which duplicates shall be immediately 
delivered to the county treasurer and the other transmitted to the state tax 
commission. [1913, ch. 185, § 23.] Ae 

§ 8999. Exemption. All bequests and devises of property within this state 
when the same is for one of the following charitable purposes, namely, the 
relief of aged, indigent and poor, maintenance of sick or maimed or for the 
support or education of orphans or indigent children, shall be exempt from the 
payment of any tax under this law. [1913, ch. 185, § 24.] 

Is not void because making exemptions other than allowed by constitution. Re 
McKennan, 25 S. D. 369, 33 L.R.A.(N.S.) 606, 126 N. W. 611. 

Ap blica bility of general tax exemptions to succession taxes. 23 L.R.A.(N.S.) 1208; 
48 L.R.A.(N.S.) 373; 1 B. R. C. 877. 

Exemption of bequest to government from succession tax. 23 L.R.A.(N.S.) 1209. 
oe gr ay rd of state be included in fixing exemptions under inheritance tax. 

Effect on transfer tax of apportioning property of nonresident decedent within the 
state to payment of debts or legacies which are exempt or subject to a reduced rate. 
18 L.R.A.(N.S.) 946. f North 

§ 9000. Repeal. Chapter 10 of the probate code of the state of No 
Dakota, Sora sections ‘8320, 8321, 3329, 8323, 8324, 8325, 8326, 8327, 8328, 
8329, 8330, 8331, 8332, 8333, 8334, 8335, 8336, 8337, 8338 and 8339 of the 
Revised Codes of the state of North Dakota for the year 1905, and all acts 
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and parts of acts of this state, relating to the taxation of inheritances, devises, 
legacies, bequests and gifts, so far as the same are inconsistent or in conflict 
with the provisions of this chapter, are hereby repealed. Provided, however, 
that such repeal shall in no wise affect any suit, prosecution or court pro- 
ceeding pending at the time this chapter shall take effect, or any right which 
the state of North Dakota may have at the time of the taking effect of this 
chapter, to claim a tax upon any property under any existing act or acts 
hereby repealed for which no proceedings have been commenced, and all 
appeals, rights of appeals in all suits pending or appeals from assessments of 
taxes made by appraisers’ report, or orders fixing the tax or otherwise exist- 
a this state at the time of taking effect of this chapter. [1913, ch. 185, 


Chapter 10 of the probate code, repealed in the foregoing section, consisted of Laws 
1903, ch. 171, 
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CHAPTER 1. 


§ 9001. Title. This act shall be known as the justices’ code of the state 
of North Dakota. [R. C. 1905, § 8340; R. Cc. 1895, § 6618.] 

- Application of code. The provisions of this code are applicable 
throughout the state to all justices of the peace now in office or hereafter 
chosen, and to every police magistrate acting ex-officio as justice of the peace. 
[R. C. ; § 8341, 1881, ch. 129, § 1; 1887, ch. 73, art. 10, § 6; R. CG. 1895, 


CHAPTER 2. 
GENERAL POWERS OF JUSTICES OF THE PEACE, 


Judicial acts to be performed within town or city where elected. Re Dance, 2 N. D. 
184, 49 N. W. 733, 33 Am. St. Rep. 768. 
Place at which justice of the peace may act. 33 L.R.A. 90. 
Right of woman to be justice of the peace. 38 L.R.A. 209. ; 
Court always open. Clerk. A justice’s court is deemed to be 
always open and every judicial act of a justice is deemed to be the act of the 
court. A justice is his own clerk, but when required by law to reduce 


testimony to writing, he may employ a clerk for that purpose. [R. C. 1905,. 


§ 8343 ; Jus. C. 1877, § 1; R. ©. 1895, § 6621.] 

_ 3 8005. Powers of. Subject to the provisions hereinafter contained, each 
Justice of the peace has power and authority to hold a court, maintain order 
and decorum and take cognizance therein according to law of all actions 
or other judicial] Proceedings within his jurisdiction and hear, try and 
determine the Same or make such orders therein as may be prescribed by 
law and to issue in such action or Proceeding all lawful process which may 
€ necessary or Proper, and require and enforce obedience thereto. [R. C. 
1905, § 8344; Jus. C. 1877, § 97; R. C. 1895, § 6629. 


Right of justice of the ace to hold other judicia Osition at same time. 8 
L.R.A.(N.8.) 1107, S : oe 


.8 WG. Jurisdiction, Justices of ‘the peace and their courts have juris- 
diction in al] civil acti 
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3. An action given by statute to foreclose or enforce a lien upon sara 
or trespassing animals, when the amount of the lien or damages claimed does 
not exceed two hundred dollars. ; ; £ value 

4. An action for forcible detainer of real property irrespective of va at 
when the amount demanded therein for rents and profits or damages does n 
exceed two hundred dollars. ; t not 

d. The entry of judgment by confession without action for an Soe ie 
exceeding two hundred dollars upon the statement of a defendant au 5 oa 
judgment in a justice’s court. [R. C. 1905, § 8345; Jus. C. 1877, Syetes 
1891, ch. 80, § 1; R. C. 1895, § 6623. | ee ere 

Interposing answer raising title or boundary of propery requires ee of Lead, 9 
case to higher court. Murry v. Burris, 6 D. 170, 4@ N. W. 25; Grosso v. City 
= eet Gaaea in eCacanis to be added to principal in determining on choy 
v. Evans, 2 S. D. 434, 50 N. W. 961; Warder, Bushnell & Glessner Co. v. Raymond, 
7 
Oe heeeer: with Violation of city ordinance is entitled to change of yenue on 
of prejudice of police justice. Sioux Falls v. Neeb, 20 S. D. 244, 105 N. L.R.A. 138; 
ersonal liabifity of justice of the peace for exceeding jurisdiction. 14 L.NN.A. ’ 
mM Vointars credits to bring claim within jurisdiction of justice of the peace. 28 L.R.A. 
21. 


A « . e ge . ° ° H howed prop- 
2. Justice of peace had jurisdiction in replevin action, where pleadings 8 

erty to be worth not exceeding one hundred dollars although jury found property es 

worth over one hundred dollars. People’s Security Bank v. Sanderson, 24 S. D. , 

N. W. 873. 


§ 9007. Criminal jurisdiction. The jurisdiction and authority of ane 
of the peace to prevent the commission of public offenses, to institute ne 7 
and seizures, to require the arrest and detention of persons charge bien 
crime, to require and accept bail and otherwise act as magistrates in ma ie 
of crime is prescribed by the code of criminal procedure. Each justice's et 
has also jurisdiction and authority coextensive with the county or baiagrrse 
subdivision to hear, try and determine every criminal action in yet ze 
offense charged is punishable by a fine not exceeding one hundred saa 
by imprisonment in the county jail for a period not to exceed thirty mee “a 
by both such fine and imprisonment, and every other criminal Ms ee i 
which jurisdiction is specially conferred by law. [R. C. 1905, § 8346; Jus. v. 
1877, § 3; R. C. 1895, § 6624.] _ ee, 

§ 9008. Jurisdiction extended. The civil and criminal jurisdictio ee 
justices of the peace in organized counties in any judicial ee a 
taining one or more unorganized counties, shall extend over the ee 
unorganized counties in said subdivision; and all summonses, warrants, ea a 
or other process issued by such justices of the organized counties 8 exer 
served or executed by the sheriff or any constabie of the said eee 
county, and the costs in all criminal prosecutions in the district or jus ee d 
courts for offenses charged to have been committed in said anal emer 
counties, shall be audited and paid out of the state treasury ; but a ake 
costs shall be audited or paid unless a duplicate itemized account sr ra 
_ same shall be certified to as correct by the judge of the district cour ren 
said district, one of which accounts shall be preserved as a public ieee 
the office of the clerk of the district court of said subdivision, and the ¢ ee 
shall have full authority to disallow any or all such costs and fees atte 
it deems the same illegally or unnecessarily incurred. [R. C. 1905, § ; 
1903, ch. 65.] 


: e n- 
Provision for payment by state of costs of criminal] prosecutions in ane arene REN 
ties, not abrogated by constitution. Morgan v. State, 11 S. D. 396, 78 N. W. 19; 
County v. State, 11 S. D. 391, 78 N. W. 17. ; vy. State, 
Applies to unorganized counties which were in Sioux reservation. Morgan Vv. 
9 S. D. 230, 68 N. W. 538. 


te, 
Immaterial that county was organized after case arose. Lyman County Vv. Sta 
9S. D. 413, 69 N. W. 601. 
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§ 9009. Code of civil procedure, how far applicable. The provisions of 
the code of civi] procedure shall govern the proceedings in justices’ courts 
as far as applicable when the mode of procedure is not prescribed by this 
code, but the powers of justices’ courts are only as herein prescribed. [R. C. 
1905, § 8348; Jus, C. 1877, § 103; B.C. 1895, § 6625.] 


Taapplicable to appeal from justice’s court. Richmire v. Andrews & G. Elevator Co., 
11 N. D. 453, 92 N, Wy. 819. ae 
Service of notice of time and place of trial on defendant’s attorney in justice’s court 
action is sufficient. McFarland vy. Cruickshank, 22 S. D. 189, 116 N. W. 71. 
to N. D. Rev. C.,, § 7482, being applicable to justice court, Morgridge v. Stoeffer, 
14.N. D. 430, 104 N. W. 1112, 
§ 9010. Process wi out blanks. Every summons, execution or other 
Process issued by a justice of the peace except a subpoena must be issued 
without a blank left to be filled by another, otherwise it is yoid. [R. C. 1905, 


§ 9011. Docket, entries in. Every justice of the peace shall keep a docket 
in which shall be entered in continuous order with the proper date and at 
the time when each act is done: 

1. The title of each action or proceeding. 

2. The object of the action or proceeding. 

3. The issuance of process, stating the particular process issued, when 
returnable, and the return of the officer. 

© @ppearance of the parties either with or without process, the 
manner in which they appear or their nonappearance according to the facts. 

5. A brief minute referring to every pleading or other paper, motion filed 
in writing, and a concise statement of each pleading or motion made orally. 
. 6 Every ruling or decision of the court upon the pleadings or upon the 
motion or application of a party. 

7. Every postponement stating upon whose application and to what time. 

8. The demand for trial by jury, by whom made, the agreement of the 
parties if any respecting the jury, the order for the jury, the issuance of a 
Venire, to whom delivered and the time appointed for the return of the 
Jurors and for trial. 

9. The return of the venire and the names of the jurors who are impaneled 
and sworn. 

10. The names of all witnesses sworn and at whose request. 

ll. The verdict of the jury when received, or if they are discharged for 
failure to agree, the fact of such discharge. 

12. The judgment of the court, separately stating the amount taxed and 
allowed as costs. 

13. The stay of execution if a stay is taken. 

he giving of an abstract to be filed in the district court. 

15. The issuing of execution, when and to whom issued, the renewal 

thereof if any and the return of the officer. 


18. Every other matter or proceeding required to be entered by a special 
6627)" of statute. [R. C. 1905, § 8350; Jus. C. 1877, § 83; R. C. 1895, 


Requisite docket entries, Jewett v. Sundback, 5 S. D. 111, 58 N. W. 20; Williams v. 
Rice, 6 S. D. 9, 60 N. W. 153; Froelich v. Aylward, 11 S. D. 635, 80 N. W. 131. 
Docketing of judgment by justices of the peace. 40 Am. Dec. 386. 
§ 9012. Docket, evidence of. A justice’s docket is deemed true and correct 
8 to all matters appearing therein as required by law and cannot be disputed 
In @ collateral] Proceeding. The docket or a duly certified transcript thereof 
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. close or enforce a lien upon chattels or 
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is competent evidence of the matters to which it relates. [R. C. 1905, § 8351; 
R. C. 1895, § 6628.] 


Docket entries prima facie evidence of facts stated. State v. Wright, 15 S. D. 628, 
91 N. W. 311. 


Parol evidence is not admissible to show that summons was in fact issued simulta- 
neously with writ of attachment, where justice’s docket was not offered in evidence or 
its absence accounted for. Taugher v. Northern P. R. Co., 21 N. D. 111, 129 N. W. 747. 

§ 9013. Docket to be indexed. A justice must keep an alphabetical index 
to his docket, in which must be entered the names of the parties to vrs 
judgment with a reference to the page of entry. The names of the plainti : 
must be entered in the index in the alphabetical order of the first letter o 
the family name. [R. C. 1905, § 8352; R. C. 1895, § 6629. ] 

§ 9014. Docket to be deposited with successor. Every justice of the peace 
upon the expiration of his term of office must deposit with his successor 
his official dockets and all papers filed in his office, as well his own as those 
of his predecessors or any other which may be in his custody to be kept as 
public records. [R. C. 1905, § 8353; R. C. 1895, § 6630.] 

§ 9015. Docket, where deposited when vacancy occurs. If the office of a 
justice becomes vacant by his death, removal or otherwise before his successor 
is elected and qualified, the docket and papers in possession of such justice 
must be deposited in the office of some other justice in the township or 
county to be by him delivered to the successor of such justice. [R. C. 1905, 
§ 8354; R. C. 1895, § 6631.] 

§ 9016. Jurisdiction of successor. Any justice with whom the docket of 
his predecessor or of any other justice is deposited as hereinbefore provided 
has the same jurisdiction of all actions and proceedings entered in such 
docket and may exercise the same powers therein as if originally commenced 
before him. [R. C. 1905, § 8355; Jus. C. 1877, § 88; R. C. 1895, § 6632.] 


CHAPTER 3. 
PROCEDURE IN CIVIL ACTIONS. 


1. COMMENCEMENT OF AN ACTION, §§ 9017-9027. 

2. APPEARANCE AND PosTPONEMENT AND CHANGE OF VENUE, §§ 9028- 
9038. 

3. PLEADINGS AND Issues, §§ 9039-9057. 

4. PROVISIONAL REMEDIES, §§ 9058-9062. 

5. GARNISHMENT AND MODE OF PROCEDURE, §§ 9063-9068. 

6. Forcrste DetTainer, §§ 9069-9072. 

7. TRIAL oF IssvuEs oF Fact, §§ 9073-9092. 

8. JUDGMENT aND Costs, §§ 9093-9109. 

9. Stay or Execution, §§ 9110-9114. 

0. Execution, §§ 9115-9125. 


ARTICLE 1.— CoMMENCEMENT OF AN ACTION. 


§ 9017. Actions, where commenced and tried. The county in which & 
civil action in justice’s court must be commenced and tried is as follows: 

1. An action of forcible detainer or for trespass or any other injury to 
real property, or an action to recover specific personal property, or to fore- 
trespassing animals, must be brought 
in the county in which the subject of the action or property upon which the 
lien is claimed is situated. — 

2. An action to recover a penalty or forfeiture prescribed by statute, oF 
to recover of a public officer, or his deputy, agent or surety for a violation of 


official duty, or any act done by color of his office, must be brought in the 
county in which the cause of action arose, 
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defendant, or one of the several defendants, resides, or 18 served with sum- 


Service must be had, and action tried im county where B eg resides. Benedict v. 
Johngon, 4 S. D. 387, 57 N. W. 66; Searl vy. Shanks, 9 N. D. 204, 82 N. W. 734. ; 
en summons is returnable on election day it is void and no jurisdiction is acquired. 
Leonosio v, Bartilino, 7 8S. D. 93, 63 N. W. 543. ; +. . 
§ 9018. Minor’s appearance, how made. The parties to a civil action are 


the same as in the district court, but when a minor is a party he must 


be made by a relative or friend or by the court. [R. C. 1905, § 8357; Jus. CG, 
1877, § 13; R. C, 1895, § 6634. ] ; . an Rite sh ; 

19. Action, how commenced. An action in a justice’s court is com- 
menced by the issuance of a summons or by the voluntary appearance and 
pleading of the parties. An appearance for any purpose except to interpose 
or maintain an objection to the jurisdiction assumed under the process ee A 
Voluntary appearance. [R. C. 1905, § 8358; Jus. C. 1877, § 11; R. C. 1895, 
§ 6635.] Jewctee 

Summons not required for jurisdiction when defendant appears and pleads. We oan 
Sundback, 5 8. D. 111, 58 N. W. 20; Deering & Co. v. Venne, 7 N. D. 576, 75 N. ‘lino. 7 
ummons returnable on election day confers no jurisdiction. Leonosio v. Bartilino, 

8. D. 93, 63 N. Ww. 543. : o. f plai tiff’s 
Jurisdiction not lost by summons and papers being temporarily in hands o piainti 
attorney. Cowan y, Farrell, 7 N. D. 397, 75 N. W. 771, | . ; N. D 
Submitted to jurisdiction of court by invoking its aid. Benoit v. Revoir, 8 N. D. 
226, 77 N. W. 605. Rust 
Justice court has jurisdiction where defendant appears and pleads. Jerome v. Rust, 
19 S. D. 263, 103 N. W. 26. 


Preacribes what shall constitute voluntary appearance. Heard v. Holbrook, 21 N. D, 
348, 131 N. W. 251. es lca anes 1 a ; 

Benefit of Special appearance for purpose of objecting to jurisdiction of justice 2 
eace is waived b moving for change of venue, and appearing to defend on meri 8 
before justice to whoni case is transferred. Heard v. Holbrook, 21 N. D. 348, 131 N. W, 
251. 


§ 9020. Surety for costs, how given. Nonresidents. The justice shall in 


Y simply indorsing the Summons or signing his name on the complaint as 
Security for costs. In all other cases the justice may in his discretion require 


in Hennes oY consent of parties a nonresident plaintiff deposited an agr eed sum of prancail 
in lieu of security for costs, defendant not entitled to demand other secur ity upon change 
of venue. Benoit v. Revoir, 8 N. D. 226, 77 N. W. 605. em ie nee 

Fili security for costs by nonresident plaintiff not condition precedent to jurisdic- 
tion. Carter Pub. Co. v. Dennett, 11 8. D. 486, 78 N. W. 956. 


1. Summons, what to contain, The style of the summons shall be 
““ The State of North Dakota.’’ It must be addressed to the defendant and 
be signed by the justice and shall contain: 
; © name of the county and the title of the court in which the action 
18 Commenced and the names of the parties thereto. 
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2. A direction that the defendant appear and answer the seen ys . 
the plaintiff before the justice at his office at a time and place therein epaaid t 

3. A sufficient statement of the cause of action to apprise the defendan 
of the nature thereof. the 

4. A notice that unless the defendant shall so appear and ernie lief 
plaintiff will take judgment against him for a sum stated or eve = re 
specified in the summons. [R. C. 1905, § 8360; Jus. C. 1877, § 14; KB. ©. 
1895, § 6637.] 


Summons sufficient which contains general statement of cause. Berry bf Bingaman, 1 
S. D. 525, 47 N. W. 825; Sinkling v. Ry. Co., 10 8. D, 560, 74 N. W. 102 & Southard, 3 
Return day must be named; must not be a holiday. Miner v. Francis ’ 
N. D. 549, 88 N. W. 343 ; Leonosio v. Bartilino, 7 8. D. 93, 63 N. W. ae Warder 

Amount claimed, including interest, must not be over one hundred dollars. Evans 3 
Bushnell & Glessner Co. v. Raymond, 7 S. D. 451, 64 N. W. 525; Plunket v. : 
8. D. 434, 50 N. W. 961. ‘ 

Tort action will not be dismissed because summons fails to state that oo grave ets 
appear plaintiff will apply to court for relief. Bradley v. Mueller, 22 S. D. 534, 

. W. 1035. see 

Omission in summons by justice to state location of his office is not jurisdictional. 
Howard v. Dawson, 23 N. D. 165, 135 N. W. 783. ; ate in atated 

Summons sufficient which stated that defendant was indebted_to plaintiff, ae os 
sum for threshing grain, and that in default of answer plaintiff would take judgme 
for amount apecified: Brown v. Smith, 24 S. D. 231, 123 N. W. 689. 


§ 9022. Attorney’s name on summons. If the plaintiff appears by oy 
the name of the attorney must be indorsed on the summons. ([R. C. 1905, 
§ 8361; Jus. C. 1877, § 14; R. C. 1895, § 6638.] ; ; 

§ 9023. Time for defendant’s appearance. The time specified in the sum- 
mons for the appearance of the defendant shall be not less than three a 
more than fifteen days from the date on which it is issued. [R. C. 1905, § 8362; 
Jus. C. 1877, §§ 15, 38; 1885, ch. 139, § 1; R. C. 1895, § 6639.] 8D 

Judgment on two-day service of summons is irregular. Kerr v. Murphy, 19 8. D. 
184, 69 L.R.A, 499, 102 N. W. 687, 8 A. & E. Ann. Cas. 1138. : 

Copy of summons in justices’ court which is defective in giving date of return a 
year 1906 instead of 1907 when date of issue is 1907, is not fatally defective. Whitmore 
v. Behm, 22 N. D. 280, 133 N. W. 300. 

Time for appearance in courts of justice of peace. 40 Am. Dec. 177. 

§ 9024. Summons, how served. Fees for service. The summons may be 
served any place within the county, by a sheriff, chief of police, policeman, 
town marshal, village marshal or constable, or any other person not a party 
to the action, and must be served and returned with proof of service, In the 
manner prescribed for personal service of summons by the code of eivil pro- 
cedure, unless service is made by publication, as provided in the code. And 
such officials as are hereinbefore named in this section are entitled to recelve 
the same fees and mileage as are allowed by law ‘to sheriffs for such service, 
and may he charged as costs in the action. [1913, ch. 195; R. C. 1905, § 8363; 
Jus. C. 1877, § 17; 1883, Sp. ch. 34, § 1; 1885, ch. 138, § 2; R. C. 1895, § 6640. ] 

§ 9025. Summons in other counties, how served. In every action alongs 
in the county, as prescribed by the first, second and fourth subdivisions 0 
section 8356 [section 9017 herein], the summons may be served in any county 
of the state. In other actions the summons cannot be served on a defendant out 
of the county of the justice by whom it was issued except: ‘ 

1. When the action is upon the contract or obligation of two or more parties, 
one of whom resides in the county and is served therein. h 

2. When an attachment issued in the action is levied on property of the 


defendant within the county. [R. C. 1905, § 8364; Jus. C. 1877, § 16; R. C. 
1895, § 6641,] 


This is R. C. § 8364 without change, except by the insertion of section 9017 in bee a 
It is to be observed, however, that when the section appeared in R. C. 1895 and ti = 
1899 (section 6641 in both compilations) there was a fourth subdivision in the sectio 
to which reference is made, viz., R. C. 1893 and R. C. 1899, § 6633: but the latter < 
amended in Laws of 1903, ch. 4, and again in Laws 1905, ch. 91, has only the three sud- 
divisions now constituting section 9017 in this compilation. The fourth subdivision 12 
R. C. 1895 and R. C. 1899, § 6633, read as follows: “An action upon a contract stipu- 
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construed to mean the original debtor or debtors.” By the amendments of 1903 and 
1905, above cited, the fourt subdivision was omitted. 


or personal service in any other mode must be made at least seven days before 
the time fixed for the appearance of the defendant. [R. C. 1905, § 8365; 
Jus. C. 1877, § 16; R. C. 1895, § 6642.] 
Service o summons must be within county; the same in garnishment cases, Searl v. 
Shanks, 9 N. D. 204, 82 N. W. 734. 


Service on guarantor of note within county not authorize service se maker in an- 
other county. Austin, Tomlinson & Webster Mfg. Co. v. Heiser, 6 S. D. 429, 61 N. W. 
445. 


Service upon joint defendant without owt Brown v. Brown, 12 8, D. 21, 80 N. W. 
139; Benedict vy, Johnson, 4 8. D. 387, 57 N. W. 66, 


§ - Service by publication, In an action to foreclose or enforce a lien 
upon chattels or trespassing animals, or an action in which an attachment has 
been levied upon personal property of the defendant within the county, or an 
action in which a garnishment summons hag been issued and served within 
the county and the garnishee therein has disclosed property or money in his 
Possession or under his control due or belonging to defendant, if the summons 


State of North Dakota, In Justice Court, 
County of ......,... fee: Before......... 0.0.00. amass 


Justice of the Peace, 
C. D., Plaintiff 
vs, 
E. F., Defendant. 
The State of N orth Dakota to said Defendant: 

y this second Summons herein you are directed to appear before me at my 
ie ay (designating the place) at .............. o’clock 
77-M@, of the .............. day of ........... fe! Boe t . there to answer 
the complaint of C. D. against you, alleging (here give a sufficient statement 


in Some newspaper elsewhere in the state if none is published in the county. 
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to appear, and by forthwith mailing a copy of the summons postage paid and 
directed to the defendant at his post office address, unless it is stated in the 
affidavit that his address is unknown. But personal service of the summons 
on the defendant at any place in or out of the state, if made at least ten days 
before the time at which he is directed to answer, is equivalent to service by 
publication and mailing. The proof of service must be made by affidavit of 
some person having knowledge of the facts. (1909, ch. 2; R. C. 1905, § 8366; 
Jus. C. 1877, § 17; 1883, Sp. ch. 34, § 1; 1885, ch. 138, § 2; R. C. 1895, § 6643.] 


ARTICLE 2.—APPEARANCE, PosTPONEMENT AND CHANGE OF VENUE. 


§ 9028. Appearance, in person or by attorney. In a justice’s court the 
parties may appear and act in person or by attorney and any person may act 
as attorney except a practicing attorney, or other person occupying the same 
room in which the justice has his office, or a person employed in serving the 
Summons or venire. [R. C. 1905, § 8367; Jus. C. 1877, § 12; R. C. 1895, § 6644.] 

, Continuance of case granted without compliance with above sections ousts justice of 
jurisdiction. Morrissey v., Blasky, 22 N. D. 430, 134 N. W. 319. , 

§ 9029. One hour for appearance. The parties are entitled to one hour in 
which to appear after the time stated in the summons or any time fixed for 
further proceedings in the action and neither party is bound to wait longer 
for the other. [R. C. 1905, § 8368; Jus. C. 1877, § 18; R. C. 1899, § 6645. | 

Unless parties appear within hour, case should be dismissed. Justice cannot adjourn 
case on his own motion. Plano Mfg. Co. v. Stokke, 9 N. D. 40, 81 N. W. 70. 


§ 9030. Trial, when commenced. If neither party appears within the time 
limited by the preceding section the action shall be deemed discontinued and 
there shall be no further proceedings therein unless by the consent of both 
parties; if both parties appear, the case may be called when they appear, but 
if only one or more of the parties appear, the case shall not be called until the 
expiration of the hour and in either ease shall be disposed of as hereinafter 
prescribed. [R. C. 1905, § 8369; Jus. C. 1877, § 44; R. C. 1895, § 6646.) 

§ 9031. Other justice called, when. In case of the sickness or other dis- 
ability or necessary absence of a justice, on a return of a summons or at the 
time appointed for a trial, another justice of the same township or county may 
at his request attend in his behalf, and thereupon is vested with the power 
for the time being of the justice before whom the summons was returnable. 
In that case the proper entry of the proceedings before the attending justice 
subseribed by him must be made in the docket of the justice before whom the 
summons was returnable. If the case is adjourned, the justice before whom 
the summons was returnable may resume Jurisdiction. [R. C. 1905, § 8370; 
Jus. C. 1877, § 100; R. C. 1895, § 6647.] ee 

§ 9082. Postponements. The court may of its own motion or on application 
of a party postpone the hearing or trial: 

For not exceeding one day if at the time specified in the summons or 
order of the court, the justice is sick or engaged in the trial of another action. 

2. For not exceeding two days, if by amendment of a pleading or allowance 
of time to plead or amend, a postponement is rendered necessary. 

3. For not exceeding three days, when a jury is required for the trial of an 
issue of fact. 

4. For not exceeding thirty days, when a second summons is issued as 
rote te by section 9027. [R.C. 1905, § 8371; Jus. C. 1877, § 45; R. C. 1899, 

‘§ 9033. Postponement by consent. The court may, by consent of the parties 
given in writing or in open court, postpone the trial to a time agreed upon by 
the parties. [R. C. 1905, § 8872; Jus. C. 1877, § 46; R. C. 1899, § 6649.] 

§ 9034. Postponement by application. The trial may be postponed upon 
the application of either party for a period not exceeding sixty days: 

1. The party making the application must prove by his own oath or other- 
wise, that he cannot for want of material testimony, which he expects to pro- 
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such evidence would be given and agrees that it be considered as actually 


of civil procedure; and such depositions shall, when completed, be directed 
to the justice and be published by the justice in the same manner as deposi- 
tions are published by the clerk of the district court. [R. C. 1905, § 8373; 


Jus. C, 1877, § 47; 1885. ch. 86, § 1; R. C. 1895, § 6650.] 
arty submits to jurisdiction by invoking aid, if jurisdiction has been lost by reason 


en summons is returnable on election day, jurisdiction cannot be acquired by ad- 

journing case to subsequent day. Leonosio v. Bartilino, 7 8. D. 93, 63 N. W. 543. 

Justice may hold case open for twenty-four hours, to consider questions submitted. 
Benoit v. Revoir, 8 N. D. 226, 77 N. W. 605. 

Justice of peace authorized to postpone trial after its commencement on good cause 
shown. Lyman-Elie] Drug Co. v. Cooke, 12 N. D. 88, 94 N. W. 1041. 

Practice before justice of the peace for obtaining of continuance for illness of party. 

.) 669. 


vane the postponement. [R. C. 1905, § 8374; Jus. C. 1877, §§ 38, 48; R. ©. 
95, § 6651.] 
erified complaint in forcible entry and detainer action need not be filed before return 
day. Browne vy. Haseltine, 9 8. D. 524, 70 N. W. 648. . 
Time for Appearance in forcible entry and detainer cases not extended if section 14, 
8. D. Rev. Jus. Code. C. M. & St. P. Ry. Co. v. Nield, 16 8. D. 370, 92 N. W. 1069. 
Failure to furnish undertaking for costs must be brought to attention of justice on 
appeal. Lyman-Eliel Drug Co. v. Cooke, 12 N. D. 88, 94 N. W. 1041. 


han ge of venue. The court may at any time before the trial, on 
motion, change the place of trial in the following cases: : 

- When it appears to the satisfaction of the justice before whom the 
action is pending by affidavit of either party that such justice is a material 
witness for either party. . 

- Wen either party makes and files an affidavit that he believes he cannot 
have a fair and impartial trial before such justice by reason of the interest, 
Prejudice or bias of the justice. : 

- When from any cause the justice is disqualified from acting. 

4. When the justice ig sick or unable to act. [R. C. 1905, § 8875; Jus. C. 
1877, - 9; R. C. 1899, § 6652. 
or iti 


d mee ” relating to change of venue means “ must.” Walker v. Maronda, 15 
W. 296 


0 discretion ig vested in court or judge, as mere filing of affidavit requires transfer 
y wv or Change of judge. Waterloo Gasoicne Engine Co. v. O'Neill, 19 N. D. 784, 124 
- W. 951, 
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§ 9037. Place of trial. One change. The place of trial cannot be changed 
on motion of the same party more than once. When the court orders the 
place of trial to. be changed, the action must be transferred for trial to a 
justice’s court the parties may agree upon, and if they do not so agree, then 
to the next nearest justice’s court in the same county. [R. C. 1905, § 8376; 
Jus. C. 1877, § 6; 1881, ch. 88, § 1; R. C. 1899, § 6653. ] 

§ 9038. Proceedings on change of trial. Jurisdiction. From the time the 
order changing the place of trial is made, the court to which the action 18 
thereby transferred has the same jurisdiction over it as though it had been 
commenced in such court. After an order has been made transferring the 
action for trial to another court the following proceedings must be had: ne as 

1. The justice ordering the transfer must immediately transmit to the quent 
of the court to which it is transferred, on payment by the party applying o 
one dollar for the transcript, all the papers in the action together with a 
certified transcript from his docket of the proceedings therein. oh 

2. Upon the receipt by him of such papers the justice of the court to heer 
the case is transferred must issue a notice stating when and where the tria 
will take place, which notice must be served upon the parties at least one day 
before the time fixed for trial, unless such notice is waived by consent of the 
parties entered on the docket. [R. C. 1905, § 8377; Jus. C. 1877, § 9; 1879, 
ch. 42,§1;R.C. 1899, § 6654.] ; ‘ne M 

Case received on change of venue cannot be dismissed ex parte without notice. c- 
Cormick Co. v. Halvorson, 11 S. D. 427, 78 N. W. 1000, 74 Am. St. Rep. 820. 


Service of notice of time and place of trial on defendant’s attorney in justice’s court 
action is sufficient. McFarland v. Cruickshank, 22 S. D. 189, 116°N. W. 71. 


ARTICLE 3.— PLEADINGS AND IssuEs. 


§ 9039. Pleadings, what constitute. A pleading in a justice’s court is a 
required to be in any particular form, but must be so expressed as to enable 
@ person of common understanding to know what is intended. The pleadings 
may be oral or written and need not be verified unless otherwise specially 
prescribed. [R. C. 1905, § 8378; Jus. C. 1877, § 19; R. C. 1895, § 6655.) 

Oral complaint construed with written answer in determining sufficiency of pleadings. 
Sinkling v. Ry. Co., 10 8. D. 560, 74 N. W. 1029. sett oe 

Pleadings in justice court in action for injury to land need not be in writing in order 
to give court jurisdiction. Whitney v. Ritz, 24 N. D. 576, 140 N. W. 676. 

§ 9040. Pleadings, order of. The pleadings are as follows: 

1. The complaint of the plaintiff. 

2. The demurrer of the defendant to the complaint, 

3. The answer of the defendant to the complaint. 

4. The demurrer of the plaintiff to the answer. 

d. The reply of the plaintiff. 

6. The demurrer of the defendant to the reply. [R. C. 1905, § 8379; Jus. C. 
1877, § 20; R. C. 1895, § 6656. ] 

§ 9041. Issues, how classified. An issue arises upon the pleadings when 8 
fact or conclusion of law is maintained by one party and controverted by the 
other. Issues are of two kinds: 

1. Of law; and, | 

2. Of fact. [R. C. 1905, § 8380; Jus. C. 1877, § 49; R. C. 1895, § 6657.) 

§ 9042. Issues of law. An issue of law arises upon a demurrer to the com- 
plaint, answer or reply or to some part thereof. [R. C. 1905, § 8381; Jus. C. 
1877, § 50; R. C. 1895, § 6658. ] 

§ 9043. Issues of law determined by court. Issues of law must be deter- 
mined by the court and be disposed of in the order in which they are pre 
sented before the trial of an issue of fact. [R. C. 1905, § 8382; Jus. C. 1877, 
§ 52; R. C. 1895, § 6659.] 

§ 9044. Complaint. The complaint is a concise statement of the facts con- 
stituting the plaintiff’s cause of action with a demand for judgment, specifying 
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the sum of money or the relief claimed. [R. C. 1905, § 8383; Jus. C. 1877, 
§ re R. C. 1895, § 6660.] 


§ 9046 after demurrer. If a demurrer to the complaint or to 
any cause of action therein ig sustained, the plaintiff may amend within such 
time not exceeding two days as the court allows. If the demurrer is overruled, 
the defendant t answer forthwith. [R. C. 1905, § 8385; Jus. C, 1877, § 25; 
R. C. 1895, § 6668. 

On right to amend after demurrer sustained in justice’s court. Walker v. Maronda, 
15 N. D. 63, 106 N. W. 296. 

On right to take issue on facts after demurrer overruled in justice’s court. Walker 
v. Maronda, 15 N. D. 63, 106 N. W. 206. 

§ 9047. Answer. The answer may contain a general denial of each allega- 
tion of the complaint or any distinct cause of action therein, or a specific 
denial of one or more of the material allegations thereof. It may also state 
in a plain and direct manner new matter constituting one or more defenses 
or counterclaims cognizable in a justice’s court. [R. C. 1905, § 8386; Jus. C. 
1877, § 23; R. C. 1899, § 6663.) 

- Demurrer to answer. The plaintiff may demur to the answer, or 
to the new matter alleged therein because it does not state facts sufficient to 
constitute a defense or counterclaim, as the case may be. [R, C. 1905, § 8387 : 
Jus. C. 1877, § 24: B.C, 1895, § 6664.] 

§ 9049, Proceedings after demurrer. If the demurrer is sustained, the 
defendant may amend his answer within such time not exceeding two days as 
the court allows. If the demurrer is overruled the plaintiff may reply forth- 
with, but no reply is necessary except to a counterclaim. ([R. C. 1905, § 8388 ; 
Jus. C. 1877, § 25; R. C. 1895, § 6665. ] 

§ 9050. Amendments, when allowed. Hither party may be allowed to 
amend his pleading at any time before the conclusion of the trial or on appeal, 
if substantial justice will be promoted thereby, but when an amendment is 
offered after issue joined and it appears to the satisfaction of the court that 
4 postponement will become necessary to the adverse party in consequence of 
such amendment, the court shall allow the amendment only upon payment 
of costs to the adverse party in such sum as may be deemed just. [R. C. 1905, 


§ 8389; Jus. C. 1877, § 26; R. C. 1895, § 6666. ] 
“ Costs” include attorney’s fee mentioned in 8. D. Rev. Jus. Code, § 113; N. D. Rev. 
Codes, 6716. Er nbach v. Ry. Co, 8 S. D. 575, 67 N. W. 606. . 
On a proper s owing judgment taken by default may be set aside. Perrott v. Owen, 
78. D. 454, 64 N. W. 596. 
_ Justice of peace authorized to postpone trial after its commencement on good cause 
shown. Lyman-Eliel Drug Co. v. Cooke, 12 N. D. 88, 94 N. W. 1041. 
As to allowing amendment to pleading in justice court. Rae v. Chicago, M. & St. P. 
R. Co., 14 N. D. 507, 105 N. w. 721. ; 
Power to amend pleadings is not created or conferred. Morgridge v. Stoeffer, 14 
N. D. 430, 104 N. W, 1112, ; 5 ‘ 
§ 9051. Demurrer to amended pleading. When a pleading is amended the 


exceeding two days, as the court allows. [R. C. 1905, § 8390; Jus. C. 1877, 
oe R. C. 1895, §'6667.] 
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denies the same in his answer and verifies the answer by his oath. ([R. C. 
1905, § 8391; Jus. C. 1877, § 61; R. C. 1895, § 6668. ] 

§ 9053. Affidavit of amount due prima facie evidence. In all actions here- 
after brought before justices of the peace in this state upon an open account 
or upon an account stated, if the plaintiff or some one in his behalf shall make 
affidavit of the amount due, over and above all legal set-offs and annex thereto 
& copy of said account, and cause a copy of said affidavit and account to be 
served upon the defendant with a copy of the summons in such action, such 
affidavit shall be prima facie evidence of such indebtedness, unless the defend- 
ant in his answer shall, by himself or some one in his behalf, specifically deny 
the same and verifies the said answer by his oath. [1907, ch. 81.] 

§ 9054. Pleadings in writing and verified. The pleadings must be in writ- 
ing, and be verified, in an action of forcible detainer, or an’action to recover 
damages for an injury to real property. No issue arises upon an allegation 
of title or boundary in a complaint in such action unless such allegation is spe- 
cifically denied in the answer. [R. C. 1905, § 8392 ; 1897, ch. 48; R. C. 1899, § 6669. ] 


By failure to object to oral pleading in action for injury to land, in justice’s court 
defendant waives rights under statute. Whitney v. Ritz, 24 N. D. 576, 140 N. W. 676. 


§ 9055. Title to real estate. A question of title to, or boundary of, real 
property cannot be determined in a justice’s court, and when such question 
arises upon a material issue joined as prescribed in the preceding section, or 
when such question arises by controversy in the evidence as to a fact material 
to the determination of the issues in the action, the justice must discontinue 
the trial and forthwith certify and transmit to the district court of his county 
all the pleadings and papers filed with him in such action; for which tran- 
Script the justice shall receive one dollar, to be paid by the plaintiff. [R. C. 
1905, § 8393 ; R. C. 1895, § 6670 ; 1901, ch. 201, § 1.] 

itle to real estate cannot be tried by justice. Murry v. Burris, 6 D. 170, 42 N. W. 


, 25; Grosso v. City of Lead, 9 8. D. 165, 68 N. W. 310; Hegar v. DeGroat, 3 N. D. 354, 
56 N. W. 150. 


Justice will not lose jurisdiction where title to real property is not involved, although 

pleaded. Chicago, M. & St. P. R. Co. v. Nield, 16 S. 5. 370, 92 N. W. 1069. 
Justice of peace does not lose complete jurisdiction because A hao of title or 

foo to real property arises in case. Johnson v. Erickson, 14 N. D. 414, 105 N. W. 
Action did not involve title to realty and was within justice’s jurisdiction, where 

oe pag he right to:possession under oral lease. McManus v. Maloy, 30 S. D. 373, 
8 N. W. 963. 


§ 9056. Filing of transcript. Such transcript shall be filed in the district 
court at the cost of plaintiff; and thereupon the district court shall have the 
Same jurisdiction over such action as if it had been originally commenced 
therein. ([R. C. 1905, § 8394; R. C. 1895, § 6671; 1901, ch. 201, § 1.] 

§ 9057. Tried in district court. Such action shall be forthwith entered on 
the calendar of the district court and shall, unless continued for cause, stand 
for trial at the next regular term of said court; provided, however, that 
[where] the transcript is filed in the district court during a term thereof such 
action shall, unless continued for cause, stand for trial at such current term. 
No notice of trial or note of issue shall be required of either party. [R. C. 
1905, § 8395; 1901, ch. 201, § 2.] 


ARTICLE 4.— PROVISIONAL REMEDIES. : 

§ 9058. Attachment, writ of, when issued. In a case mentioned in section 
6938 of the code of civil procedure, a writ to attach the personal property of 
the defendant may be issued by the justice at the time of or after issuing the 
summons and before answer on receiving an affidavit by or on behalf of the 
plaintiff, stating the same facts as are required to be stated by the affidavit 
specified in section 7541 of the code of civil procedure. ([R. C. 1905, § 8396; 
Jus. C. 1877, § 28; R. C. 1895, § 6672. ] 

Justice of peace acquires no jurisdiction to issue attachment until summons is issued, 


as attachment is provisional remedy which has no existence until commencement of 
action. Taugher v. Northern P, R. Co., 21 N. D. 111, 129 N. W. 747. 
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§ 9059. Undertaking for attachment. Before issuing the writ the justice 
must require a written undertaking on the part of the plaintiff with two or 
more sufficient sureties, in a sum not less than fifty nor more than three hun- 
dred dollars to the effect that if the defendant recovers judgment, the plaintiff 
will pay all costs that may be awarded to the defendant and all damages 
which he may sustain by reason of the attachment not exceeding the sum 
specified in the undertaking. [R. C. 1905, § 8397; Jus. C. 1877, § 29; R. C. 
1895, § 6673. ] 

§ 9060. Requisites of the writ. The writ may be directed to the sheriff or 
any constable of the county and must require him to attach and safely keep 
all the personal property of the defendant within his county not exempt from 
execution, or s0 much thereof as may be sufficient to satisfy the plaintiff’s 
demand, the amount of which must be stated in conformity with the com- 
plaint, unless the defendant gives him security by the undertaking of two 
sufficient sureties in an amount sufficient to satisfy such demand besides costs, 
in which case to take such undertaking. [R. C. 1905, § 8398; Jus. C. 1877, 
§ 30; R. C. 1895, § 6674.) 

§ 9061. Service and return of writ. The writ may be served by the sheriff 
or any constable of the county in which it is issued and returned in the same 
manner as warrants of attachment are served and returned in actions in the 
district court and with the same force and effect. [R. C. 1905, § 8399; Jus. C. 
1877, § 31; R. C. 1899, § 6675.] 

§ 9062. Claim and delivery, proceedings in. In an action to recover pos- 
session of personal property the plaintiff may, at the time of issuing the sum- 
mons or at any time thereafter before answer, claim the delivery of such prop- 
erty to him; and article 2 of chapter 9 of the code of civil procedure is 
applicable to such claim when made in justice’s court, the powers therein 
given and duties imposed on sheriffs being extended to constables and the 
oe a ’? substituted for ‘‘ judge.’’ [R. C. 1905, § 8400; R. C. 1895, 


ARTICLE 5.— GARNISHMENT AND MODE OF PROCEDURE. 


§ 9063. Procedure. When any creditor shall be entitled to proceed by 
garnishment, as prescribed by sections 7567 and 7587 inclusive, such proceed- 
ings may be had in any justice’s court properly having jurisdiction of the 
subject matter and the mode of procedure therein, and the law applicable 
thereto, when not otherwise prescribed or provided, shall conform as nearly 
as practicable to the provisions of said sections, the justice, unless otherwise 
prohibited by law, having the powers in said section conferred upon the 
ia Judge ’’ and ‘‘ clerk of the court,’’ and the powers and duties of sheriffs 
being extended to constables; provided, that in a justice’s court no real prop- 
erty shall be subject to garnishment, and no garnishment proceedings can be 
had when the amount for which judgment is demanded of the defendant is 
less than ten dollars, exclusive of costs, and no judgment shall be rendered 
against a garnishee where the judgment against the defendant is less than 
ten dollars, exclusive of costs, nor where the indebtedness of the garnishee to 
the defendant, or the value of the property of the defendant in his hands or 
under his control is less than ten dollars, and no garnishee shall be held liable 
to a plaintiff in a greater sum than two hundred dollars, exclusive of costs. 
[R. C. 1905, § 8401; 1897, ch. 82, § 1; R. C. 1899, § 6676a.] 

Does not modify rule as to service within county where summons issued. Searl v. 
Shanks, 9 N. D. 204, 82 N. W. 734. 
a money in hands of loan agent. Wallace v. Singer Mfg. Co., 12 8. D. 168, 80 N. W. 


Claim for cima dite in garnishment procure in justice court must, in order to 
serve as defense, have been preceded by filing schedule of debtor’s personal property. 
Burcell v. Goldstein, 23 N. D. 257, 136 N. W. 243. 
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§ 9064. Form of summons. The garnishee summons shall be issued by the 
Justice upon like affidavit as in district court, and shall be substantially in the 
following form: 

State of North Dakota, : 
County of ............ ee j 
In Justice’s Court, 
DGfOLG ss ds srusetiewk-s eis endee is 
Justice of the Peace. 

A. B., Plaintiff, vs. 

C. D., Defendant, and 

E. F., Garnishee. 

The state of North Dakota to said garnishee: ; 

You are hereby summoned pursuant to the annexed affidavit, as a garnishee 


of the defendant C. D., and required to appear before me at .........-.00-5: 
MN 1NG sre saseeisasee ess Ol iating ei soa tiegaies ON The .2265scees oe. Gay 
OL Se wibele Ob k3. Pe TD 3 FG ooo OAD: bene tate elo: o’clock in the .........-+: 


noon of said day and answer upon oath according to law whether you are 
indebted to or have in your possession or under your control any personal 
property belonging to such defendant, or in lieu of so appearing before me 
on said day you may at any time prior thereto file with me your sufficient 
affidavit as provided in sections 7574 and 7575, and in case of your failure 
to so appear or to file such affidavit you will be liable to further proceedings 
according to law; of which the said defendant will also take notice. 


§ 9065. How summons shall be served. The garnishment summons and 
annexed affidavit shall be served as provided in sections 7570 and 7571, except 


than fifteen days before the time specified in the garnishment summons for 
his appearance before the Justice, and the service upon the defendant or his 
attorney must be made within four days after service upon the garnishee ; 
provided, that when a second summons is issued and served by publication 
or personally outside of the state, it shall not be necessary to serve the garnish- 
ment summons or affidavit upon the defendant or his attorney. It shall not 
be necessary for the plaintiff to serve upon the garnishee any copy of the 
complaint in the action. When the garnishment summons is served upon the 
garnishee he may demand his traveling fees and fees for one day’s attendance, 
and if the same be not paid or tendered to him he shall not be obliged to 
appear and answer or file any affidavit or be otherwise liable as a garnishee 
in the action. Such fees shall be the same as witness’ fees in justice’s court. 
[1909, ch. 132; R. C. 1905, § 8403 ; 1897, ch. 82, § 3; R. C. 1899, § 6676c.] 

§ 9066. Filing of affidavit. If at the time specified in the garnishee sum- 
mons the garnishee shall appear before the justice in person he shall be 
examined upon oath concerning his indebtedness or liability to the defend- 
ant substantially as outlined in section 7575, except that no disclosure of real 
property need be made, and the substance of his examination, taken down 1n 
writing by the justice and subscribed by the garnishee upon oath, shall be 
equivalent to and have the same effect as the affidavit provided for in section 
7574 or 7576, as the case may be. If the garnishee before the time fixed in 
the summons for him to appear and answer shall make and file with the justice 
his affidavit substantially as provided for in section 7574 or 7576, as the case 
may be, such affidavit shall be in lieu of and equivalent to an appearance and 
Shall have the same effect as provided in such last named sections. C 
1905, § 8404; 1897, ch. 82, § 4; R. C. 1899, § 6676d.] 
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§ 9067. Garnishment proceedings transferred, Duty of justice. Whenever 
a change of venue is obtained in any civil action, pending in any justice’s 


been fully made, the justice of the court to which the action is transferred, 
shall upon receipt by him of the papers in the case, serve upon all the parties 


manner hereinbefore provided, at least one day before the time fixed for 
hearing or completing the disclosure of such garnishee. [1907, ch. 83. ] 
- When court may render judgment. If any garnishee having been 


ground contemplated in section 7580, such defense may be interposed at the 
time fixed for the garnishee’s appearance; provided, that if said defense is 
on the ground that such property or indebtedness is exempt from execution, 
said defendant shall at or before the time fixed for appearance or answer 


Pleader as provided in section 7582, and adjourn said action for hearing 
thereof to a date not less than three nor more than ten days after the date 
fixed for appearance and answer in said garnishee action and issue notice to 
the claimant described in said section 7582, of the time and place of said 
adjournment, and that he shall then and there defend his elaim, if any, to the 
money or property held in garnishment, which said notice shall be served upon 
said claimant in the same manner as required for the service of summons in 
justice court. [1913 ch. 196; 1909, ch. 131; R. C. 1905, § 8405; 1897, ch. 82, 
0, 6,7; R.C. 1899, § 6676e; 1901, ch. 59.] 


Claim for exem tions in garnishment proceeding in justice court must, in order fi 
Serve as defense, have been preceded by filing schedule of debtor's personal property. 
Burcell y, Goldstein, 23 N. D. 257, 136 N. W. 243. 
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ARTICLE 6.— FoRCIBLE DETAINER. 


§ 9069. Forcible detainer, when maintainable. When a party has by force, 
intimidation, fraud or stealth entered upon the prior actual possession of real 
property of another and detains the same. 

2. When a party after entering peaceably upon real property turns out by 
force, threats or menacing conduct the party in possession ; OF 

3. When he by force, or by menaces and threats of violence unlawfully 
holds and keeps the possession of any real property whether the same was 
acquired peaceably or otherwise; or a ae 

4. When a lessee in person or by subtenant holds over after the termination 
of his lease or expiration of his term, or fails to pay his rent for three days 
after the same shall be due; or 

5. When a party continues in possession after a sale of the real property 
under mortgage, execution, order or any judicial process, and after the 
expiration of the time fixed by law for redemption, or after the execution and 
delivery of a deed, or after the cancellation and termination of any contract 
for deed, bond for deed or other instrument for the future conveyance of real 
estate or equity therein. ; 

6. When a party continues wrongfully in possession after a judgment in 
partition or after a sale under an order or degree of a county court. [191], 


ch. 83; R. C. 1905, § 8406; Jus. C. 1877. § 34; R. C. 1899, § 6677.] - 
‘ Reply to counterclaim; waiver of objections. Vidger v. Nolin, 10 N. D. 353, 87 N. W. 
93. 


Three days’ notice to quit should be served, and filed with justice, and become part of 
record. N. W. Loan & Banking Co. v. Jonasen, 12 S. D. 618, 82 N. W. 94. ; 

Lease need not contain clause of re-entry to authorize action for nonpayment of rent. 
Dakota Hot Springs Co. v. Young, 9 8. D. 577, 70 N. W. 842. 1 

Entry upon the prior actual possession by fraud and stealth. Torrey v. Berke, 1 
S. D. 155, 76 N. W. 302; Murry v. Burris, 6 D. 170, 42 N. W. 25. : : 

Failure to pay rent for three days after it becomes due gives right to action for 
possession under forcible detainer. McLain v. Nurnberg, 16 N. D. 144, 112 N. W. 243. 

Action of forcible entry and detainer may be maintained by lessor or his assignee 
or grantee. McManus v. Maloy, 30 8. D. 373, 1388 N. W. 963. ; 

On forcible entry and detainer as exclusive remedy for acquiring  Sepeeene of land 
where relation of landlord and tenant exists. Ward v. Brown, 28 S. D. 375, 133 N. W. 
699. 


§ 9070. Notice to quit. In all cases arising under subdivisions 4, 5 and 6 
of the preceding section, three days’ written notice to quit must be given to 
the lessee, subtenant or party in possession before proceedings can be insti- 
tuted, and may be served and returned in like manner as a summons is served 
and returned. [R. C. 1905, § 8407; Jus. C. 1877, § 35; R. C. 1899, § 6678.] 

§ 9071. Legal representative may bring action. The legal representative 
of a person who might have been plaintiff if alive may bring this action after 
his death. [R. C. 1905, § 8408; Jus. C. 1877, § 36; R. C. 1899, § 6679.] 

.§ 9072. No joinder of action. Counterclaim. An action under the pro- 
visions of this article cannot be brought in connection with any other except 
for rents and profits accrued or damages arising by reason of the defendant’s 
possession. No counterclaim can be interposed except as a set-off to a demand 


made for damages or rents and profits. [R. C. 1905, § 8409; 1881, ch. 87, § 2; 
R. C. 1895, § 6680. ] | 
ND. 353, 87 N W. 593.” pleaded, except as provided by statute. Vidger v. Nolin, 10 


pent may be recovered in acti i i i Surnberg, 16 N. D. 
144, 119 N W. bad n action of forcible detainer. McLain v. Nurnberg 


Allegations of wrongful possession of land do not set forth cause of action for 
forcible entry and detainer. Ottow v. Friese, 20 N. D. 86, 126 N. W. 503. 


ARTICLE 7.— TRIAL OF Issues or Faor. 
§ 9073. Issues of fact. An issue of fact arises : 


I. Upon a material allegation in the complaint controverted by the 
answer ; or, 
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2. Upon new matter in the answer not admitted in the reply ; or, 
3. Upon new epi in the reply. [R. C. 1905, § 8410; Jus. C. 1877, § 51; 


: commences when. Subject to the provisions of article 2 of 
this chapter the trial must Commence as soon as the issues are joined or ag 
* goon as the jury is impaneled, and continue until concluded without an inter- 
; Mission for more than twenty-four hours at any one time; if either party fails 
to appear at the time fixed for the trial, it may proceed at the request of the 
adverse party. [R. C. 1905, § 8412; Jus. C. 1877, § 55; R. C. 1895, § 6683.] 


en summons is returnable on election day, jurisdiction cannot be acquired by 
adjourning case to subsequent day. Leonosio vy, Bartilino, 7 S. D. 93, 63 N. W. 543. 
Justice may hold case open for twenty-four hours, to consider questions submitted. 
Benoit vy. Revoir, 8 N. D. 226, 77 N. W. 605. 
Justice of peace authorized to tpone trial after its commencement on good cause 
shown. Lyman-Elie] Drug Co. yv. fcoke, 12 N. D. 88, 94 N. W. 1041. 


§ 9076. Jury, how waived. <A jury is waived: 

1. If neither party before the commencement of the trial demands a jury 
a8 prescribed in the next section. 

2. If either party fails to appear at the time fixed for the trial. [R. C. 
1905, § 8413; Jus. C. 1877, § 54; R. C, 1895, § 6684.] 

§ 9077. Jury, deposit for. When an issue of fact is joined, either party 


six if the parties so agree, who shall be selected, summoned and impaneled 
as hereinafter prescribed. [R. C. 1905, § 8415; Jus. C. 1877, § 56; 1879, ch. 33, 
§1; oo C. 1895, § 6686. ] 


required to constitute the jury. If either party refuses to strike out a name 
the justice shall act for him. The justice shall thereupon Issue his venire 


may be compelled to appear or be punished for a failure to appear in the same 

18956 a8 &@ witness who disobeys a subpoena. [R. C. 1905, § 8417; R. ©. 
» § 6688, ] 

81. Talesmen. If the persons so summoned do not all appear at the 

Proper time, the justice must require the absentees to be brought In or cause 


stituted until the required number of jurors is obtained. The persons 80 
required must be selected and summoned forthwith as hereinbefore prescribed 
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from a list containing three times as many names as there are jurors to be 
substituted. [R. C. 1905, § 8418; Jus. C. 1877, § 57; R. C. 1895, § 6689. ] 

§ 9082. Jurors, examination of. Upon the appearance of a sufficient num- 
ber, the jurors must at the request of either party be first sworn to answer 
. truly all questions that may be propounded to them by the court or by the 
parties as to their qualifications to sit as jurors in the trial of the action and 
may thereupon be examined accordingly. [R. C. 1905, § 8419; Jus. C. 1877, 
§ 57; R. C. 1895, § 6690.] | 

§ 9083. enges, how tried. Challenges to individual jurors are allowed 
for the same causes as in a civil action in the district court, but must be 
taken before the jurors are sworn to try the issue, and every challenge must 
be tried in a summary manner by the justice on the examination of the juror 
or other witnesses under oath. [R. C. 1905, § 8420; Jus. C. 1877, § 57; R. C. 
1895, § 6691.] 

§ 9084. Oath of jury. As soon as a sufficient number are selected and 
accepted, the justice shall administer to the jurors the following oath: ‘‘ You, 
and each of you, do solemnly swear (or affirm as the case may be) that you 
will well and truly try the matters in issue between the plaintiff and defend- 
ant and a true verdict render according to the evidence.”’ [R. C. 1905, § 8421; 
Jus. C. 1877, § 59: R.C. 1895, § 6692.] 

§ 9085. Duty of jury. After the jurors are sworn to try the issue, they 
must sit together and hear the allegations and proofs of the parties, which 
must be delivered in public in the presence of the justice and as nearly as may 
be in accordance with the practice in the district court. [R. C. 1905, § 8422; 
Jus. C. 1877, § 119; R. C. 1895, § 6693.] 

§ 9086. Jury, when discharged. The jury cannot be discharged after they 
are sworn until they have agreed upon and returned their verdict, unless for 
good cause the court sooner discharges them. ([R. C. 1905, § 8423; Jus. C. 
1877, § 124; R. C. 1895, § 6694. ] ; 

§ 9087. Questions of law, how decided. The Justice must decide all ques- 
tions of law arising in the progress of the trial, but must not instruct the jury 
upon the law of the case, nor express an opinion as to any matters of fact in 
cae therein. [R. C. 1905, § 8424: Jus. C. 1877, § 120; R. C. 1895, 

6695. } : 

§ 9088. Oath to officer. After hearing the proofs and allegations, the jury 
may decide in court or may retire for consideration. If they do not immedi- 
ately agree, an officer must be sworn to the following effect: 

You do swear that you will keep this jury together in some quiet and con- 
venient place; that you will not permit any person to speak to them nor 
Speak to them yourself unless by order of the court, or except to ask them 
whether they have agreed upon a verdict; and that you will return them aa 
court when they have so agreed or when ordered by the court. [R. C. 1909, 
§ 8425 ; Jus. C. 1877, § 121; R. C. 1895, § 6696.] a a 

§ 9089. Verdict of jury. The verdict of the jury must be in writing, an 
be signed by all the jurors or by one of them as foreman. When they aot 
agreed upon their verdict they must render it publicly to the justice and 1 
must be entered in the docket immediately, but if the verdict is not in Pret 
form, the justice may inform the jury accordingly and require them to correc 
the same. [R. C. 1905, § 8426 ; Jus. C. 1877, § 122; R. C. 1895, § 6697. ] 


“Immediately ” is construed to mean within reasonable time. Peterson v. Hansen, 15 
N. D. 198, 107 N. W. 528 


§ 9090. Verdict, form of. The verdict shall be as follows: t 

1. In an action to recover possession of personal property, to the effec 
that the jury find the plaintiff or defendant entitled to possession or if not in 
possession, to a delivery of the property therein described, specifying its value 
article by article and to damages, if claimed for its detention, in a sum therein 
stated as assessed by the jury. If the finding is in favor of the plaintiff as 
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to part of the property, the verdict shall contain a like finding in favor of the 
defendant as to the residue. 

2. In an action of forcible detainer when in favor of the plaintiff, to the 
effect that he is entitled to a delivery of possession and to rents, profits and 
damages if claimed, in a sum assessed by the jury. If in favor of the defend- 
ant a finding to that effect is sufficient. 

3. In other actions, when in favor of the plaintiff or plaintiffs to the effect 
that the jury find for him or them and assess the amount of the recovery at a 
sum therein stated in dollars and cents; or if there are several defendants, to 
the effect that the jury find for the plaintiff and assess his recovery at a sum 
stated as against all or against one or more of the defendants by name as the 
case requires. When in favor of the defendant or one of several defendants, 
to the effect that the jury find for him or them designating each by name if 
necessary, and assessing the amount of his recovery, if determined in his favor, 
upon a counterclaim. 

4. When the plaintiff is entitled to satisfaction of the amount expressed in 
the verdict out of personal property of the defendant by virtue of a mortgage 
or other lien, the verdict shall contain a further finding to that effect with a 


particular description of the property. [R. C. 1905, § 8427; R. C. 1895, § 6698.] 
As to sufficiency of verdict in action in claim and delivery.. Johnson Bros. v. Glas- 
pey, 16 N. D. 335, 113 N. W. 602. 


§ 9091. Proceedings when jury disagree. If the jurors are discharged 
without rendering a verdict or because they cannot agree, the court shall 
proceed again to trial as in the first instance until a verdict is rendered. 


[R. C. 1905, § 8428; Jus. C. 1877, § 125; R. C. 1895, § 6699.] 
Justice may set case for retrial where jury’s verdict fails to find on all material 
issues. Johnson Bros. v. Glaspey, 16 N. D. 335, 113 N. W. 602. 


§ 9092. Motion in arrest of judgment not entertained: No motion in ar- 
rest of judgment or to set aside a verdict can be entertained in a justice’s 
court. [R. C. 1905, § 8429; R. C. 1895, § 6700.] 


ARTICLE 8.— JUDGMENT AND Costs. 

§ 9093. Judgment by confession. Judgments upon confession may be en- 

tered in any justice’s court specified in the confession. [R. C. 1905, § 8430; 
Jus. C. 1877, § 62; R. C. 1899, § 6701.] 

'  § 9004. Judgment by default. When the defendant fails to appear and 
answer or demur at the time specified in the summons or within one hour 
thereafter, then upon proof of service of the summons the following pro- 

ceedings must be had: 

1. If the action is based upon a contract and is for the recovery of 
money or damages only, the court must render judgment in favor of plaintiff 
for the sum specified in the summons. 

2. In all other actions the court must hear the evidence offered by the 
plaintiff and must render judgment in his favor for such a sum not exceeding 
the amount stated in the summons, as appears by such evidence to be just. 


[R. C. 1905, § 8481; Jus. C. 1877, § 42; R. C. 1899, § 6702.] 
ao may be taken from default judgment. Harris v. Watkins, 5 D. 374, 40 N. W. 


§ 9095. Judgment in certain cases. In the following cases judgment must 
be rendered in favor of the plaintiff in like manner as upon failure of the 
defendant to answer or demur: ; 

1. When the complaint has been amended and the defendant fails to 
answer it as amended within the time allowed by the court. 

2. When a demurrer to the complaint has been overruled and the defendant 
fails to answer forthwith. 

3. When a demurrer to the answer has been sustained and the defendant 
fails to amend the answer within the time allowed by the court. [R. C. 1905, 
§ 8432; Jus. C. 1877, § 48; R. C. 1895, § 6703.] 
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9096. Judgment affecti rsonal property. When service of the sum- 
aa has Bee dea andere waco of section 9027 of this code and 
the defendant has not appeared, no money judgment shall be rendered, but 
the court shall find the amount due and the particular property liable there- 
for and render judgment for the satisfaction of said amount out of said prop- 
erty by execution. [R. C. 1905, § 8433; R. C. 1895, § 6704.] ee 

§ 9097. Judgment of dismissal. Judgment that the action be dismissed 
without prejudice to another action may be entered with costs to the defend- 
ant in the following cases: oe 

1, When the plaintiff voluntarily dismisses the action before it is finally 
submitted. 

2. When he fails to appear at the time specified in the summons or to 
which the action has been postponed or within one hour thereafter. se a 

3. When a demurrer to the complaint has been sustained and the plaintiff 
fails to amend within the time allowed by the court. 

4. When it appears at the trial that the action is brought in the wrong 
county. [R. C. 1905, § 8434; Jus. C. 1877, § 63; R. C. 1895, § 6705. ] 

A complaint of intervention dismiasable on intervenor’s application. Schaetzel v. City 

of Huron, 6 S. D. 134, 60 N. W. 741. 

Action to be dismissed on motion on failure of plaintiff to appear. Plano Mfg. Co. 

v. Stokke, 9 N. D. 40, 81 N. W. 70; Dewey v. Feiler, 11 8. D. 632, 80 N. W. 130; Connor 

v. Knott, 10 8. D. 384, 73 N. W. 264. 

§ 9098. Judgment, how set aside. The court may relieve either party from 
a judgment taken against him by reason of his failure to appear or plead 
or amend. Application for such relief must be made within thirty days 
after the entry of such judgment upon affidavit showing good cause therefor 
and after three days’ notice to the opposite party. If the application 1s 
granted, the court shall set aside the judgment and fix a new day for further 
proceedings in the action and cause notice thereof to be given to the other 
party if he is not present at the hearing, which notice may be served either 
personally or by mail. The court may in its discretion before setting aside 
the judgment require the applicant to pay the costs of the action which have 
already accrued. [R. C. 1905, § 8435; R. C. 1895, § 6706.] 


On a proper showing, judgment taken by default may be set aside. Perritt v. Owen, 
7 8. D. 454, 64 N. W. 526. 
§ 9099. Judgment, when entered. When a trial by jury has been had, 
judgment must be entered by the justice at once in conformity with the ver- 
dict. [R. C. 1905, § 8436; Jus. C. 1877, § 64; R. C. 1899, § 6707.] 


Judgment to be entered at once on return of verdict of jury. Re Dance, 2 N. D. 184, 
49 N. W. 733, 33 Am. St. Rep. 768; Sluga v. Walker, 9 N. D. 108, 81 N. W. 282. ; 
ta peer will lie without formal entry of judgment. Porter v. Parker, 4 D. 397, 3 

. W. 70. 


Justices of peace have reasonable time within which to enter judgment on receipt of 
verdict. Peterson v. Hansen, 15 N. D. 198, 107 N. W. 528. 


§ 9100. Judgment by court, when entered. When the trial is by the court, 
judgment must be entered at the close of the trial. [R. C. 1905, § 8437; Jus. 
C. 1877, § 65; R. C. 1899, § 6708. ] 

§ 9101. Excess of judgment remitted. When the amount found due to 
either party exceeds the sum for which the justice is authorized to enter judg- 
ment, such party may remit the excess and judgment may be rendered for 
the residue. [R. C. 1905, § 8438 ; Jus. C. 1877, § 67; R. C. 1899, § 6709.] 

§ 9102. Judgment in claim and delivery. In actions to recover the pos- 
session of personal property the judgment must be entered substantially in 
the form required by section 7682, eode of civil procedure. [R. C. 1905, § 8439; 
Jus. C. 1877, § 66; R. C. 1899, § 6710.] : 

§ 9103. Judgment in attachment. The judgment in an action, in which 
specific personal property is held liable to the plaintiff’s demand by reason 
of a lien or the levy of an attachment thereon, shall state what particular prop- 
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erty is liable, and why, and the judgment operates as a lien on the property 
river - [R. C. 1905, § 8440: R. C. 1895, § 6711.] 


§ 9106. Costs taxed. The justice must tax and include in the judgment 
tke costs allowed by law to the prevailing party. [R. C. 1905, § 8443; Jus. C. 
1877, § 69: R. C. 1899, § 6714.] 

As to including costs in judgment. Haag v. Burns, 22 §. D. 51, 115 N. W. 104. 
§ 9107. Costs, when not allowed. <A party cannot recover as costs any 


an action for the recovery of specifie personal property when the 
value of the property which he recovers is less than twenty-five dollars. 


demanded by the plaintiff is less than twenty-five dollars. But this sub- 
division does not apply to an action of forcible detainer. [R. C. 1905, § 8444, 


08. Attorney's fees, When the party entitled to costs has appeared 
in the action by an attorney duly authorized to practice in the courts of this 


1. In an action of forcible detainer, to either party recovering judgment, 
ten dollars. 


or Jess, a sum equal to twenty per cent of the judgment exclusive of costs ; 
if he recoverg ore than twenty-five dollars and not more than fifty dollars, 
five dollars; if he recovers more than fifty dollars, a sum equal to ten per 
cent of the judgment exclusive of costs ; or, a 

3. The defendant recovering judgment, a sum determined in like manner 
upon the judgment demanded by the plaintiff. 

. an action for the recovery of personal property the value of the 
Property as determined in the action shall be deemed part of the judgment 
recovered or demanded for the purposes of this section, [R. C. 1905, § 8445; 
1881, ch. 18, § 1; B.C. 1895, § 6716.] 

Attorney’s fee within « costs,”” which must be paid when justice sets aside judgment 

by default. Erpenbach y. Ry. Co., 8 S. D. 575, 67 N. W. 606. 

§ 9109. Abstract of judgment. Form. Fee. The justice, on demand of 
& party Tecovering judgment and payment of a fee of one dollar, must deliver 
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shall be issued by the justice. Such abstract may be in the following form, 
filling blanks according to the facts: 


State of North oe 
County of ........... {553 


In Justice Court, 
C. D., plaintiff, Before ......... errr es 


V8. 
EK. F.. defendant. 
Judgment entered (giving date thereof) in favor of plaintiff (or defendant) 
and against defendant (or plaintiff) for ............... dollars, and costs 
taxed at ........... dollars, of which ........... dollars remains unsatisfied. 


As to form of abstract of justice’s judgment. Enderlin Invest. Co. v. Nordhagen, 18 
N. D. 517, 123 N. W. 390. 


Issuance of transcript to district court as terminating power of justice to issue exe- 
cution. Holton v. Schmarback, 15 N. D. 38, 106 N. W. 36. | 


ARTICLE 9.— Stay oF ExEcurion. 


§ 9110. Stay of execution. Execution upon a judgment for money only 
may be stayed in the manner hereinafter provided for a period of time from 
and after the date of the judgment, determined as follows: 

1. For two months if the amount of the judgment including costs, does 
not exceed fifty dollars. 

2. For four months if the amount of the judgment including costs, exceeds 
fifty and does not exceed one hundred dollars. 

3. For six months if the amount of the judgment including costs, exceeds 
one hundred dollars. 

But no stay is allowed under the provisions of this section without the 
consent of the owner and holder of the judgment when it is rendered for 
wages of a mechanic or laborer or for moneys received in a fiduciary capacity 
or for breach of any official duty or against a corporation or awards execution 
against specific personal property. [R. C. 1905, § 8447; R. C. 1895, § 6718.] 

§ 9111. Stay, how effected. The stay is effected by an undertaking on 
the part of the judgment defendant entered on the docket of the justice and 
signed by one or more sufficient sureties of the county having the qualifica- 
tions of bail in civil actions and justifying thereto to the effect that m 
consideration of the stay allowed by law, each acknowledges himself indebted 
to the plaintiff by virtue of the Judgment for the amount of the same including 
costs, and undertakes that payment thereof will be made at or before the 
expiration of such stay. Such stay operates to suspend the execution of 
the judgment if executed within ten days after the rendition thereof, but 
not otherwise. [R. C. 1905, § 8448; R. C. 1895, § 6719.] 

§ 9112. Stay recalls execution. When a stay is effected, if execution has 
been issued, the justice must deliver to the judgment debtor an order directing 
the officer holding the execution to stay all proceedings on the same. On 
presentation of the order and payment of his fees accrued on the execution 
the officer must suspend proceedings accordingly, and deliver or relinquish 
to the debtor all property levied on or money collected under or by virtue 
thereof; but if his fees are not paid, he may retain so much of the property 
1895, § 6720 ey be necessary to satisfy the same. [R. C. 1905, § 8449; RB. C. 

§ 9113. Execution after stay. If the judgment is not satisfied in full at 
the expiration of the stay, execution shall issue against the judgment debtor 
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and the surety in said undertaking, describing him ag such, with the same 
effect as though the judgment was against all. The officer receiving the 
execution shall certify in his return the amount if any collected or received 
from the surety ; and thereupon after five days’ notice to the principal debtor 
the surety may, on motion, have judgment entered by the justice in his 


§ 6721.] . 
§ 9114. No appeal, when. A party cannot appeal after taking a stay of 
execution as herein provided. [R. C. 1905, § 8451: R. C. 1895, § 6722.] 


ARTICLE 10.— Exxcurion. 


§ 9115. Execution, when issued. The judgment of a justice’s court is 
enforced by process of execution. When the process is not stayed or sus- 


five years after entry of judgment, but not afterwards, on application of the 

party in whose favor it was rendered or his legal representative to the justice 

who entered the same or his successor in office, or other justice who has 

§ 6128) of the docket. [R. C. 1905, § 8452; Jus. C. 1877, § 71; RB. C. 1895, 
723. 


Transcripting of judgment entered in justice court is not poe after five years 
and within ten years. Enderlin Invest. Co. v. Nordhagen, 18 N. D. 517, 123 N. W. 390. 
Transcript must be filed in circuit court within five years and filing does not extend 
time for issuing execution. Phillips v. Norton, 18 S. D. 530, 101 N. W. 727. 
Life of justice’s court judgment is not limited to five years. Holton v. Schmarback, 
15 N. D. 38, 106 N. W. 36. : : 

§ 9116. Execution for money. No execution shall be issued upon a judg: 
ment for the recovery of money until after the expiration of ten days from 
the time of the entry of judgment, unless there is filed with the justice 
before the issuance of the execution an affidavit made by the judgment 
creditor, his agent or attorney, stating that unless an execution is issued 
before the expiration of such ten days the judgment creditor is in danger 
of losing the amount of his claim. [R. C. 1905, § 8453; R. C. 1895, § 6724.] 

§ 9117. Execution, requisites of. The execution must be directed to the 
sheriff or any constable within the county and must be subscribed by the 
Justice and bear the date of its delivery to the officer. It must intelligibly 
refer to the judgment, stating the names of the parties thereto, in whose favor, 
against whom, the time when, the county where and the name of the justice 
before whom the judgment was rendered; and it must be made returnable 
to the justice within thirty days after its date. [R. C. 1905, § 8454; Jus. C. 
1877, § 72: R. C. 1899, § 6725.] ; 

§ 9118. Execution, contents of. An execution issued upon a judgment for 
& sum of money must state in the body thereof the sum actually due on 
the judgment and must substantially require the officer to satisfy the same, 
together with interest and costs out of the personal property of the debtor, 
and bring the money before the justice by the return day of the execution. 
[R. C. 1905, § 8455; Jus. C. 1877, § 73; R. C. 1895, § 6726. ] ; 

§ 9119. Execution against exempt property. When Judgment is rendered 
for any cause appearing therein upon which the exemptions allowed by law 
are expressly restricted or prohibited, the execution shall state the facts 
accordingly ; and when the judgment designates personal property specifically 
liable thereto, the execution shall contain a description of such property. 
[R. C. 1905, § 8456; R. C. 1895, § 6727.] oy 
_ § 9120. Execution for personal property. An execution issued upon a 
Judgment for the delivery of the possession of personal property shall sub- 
stantially require the officer to deliver the possession of the same, particularly 
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describing it, to the party entitled thereto, and may at the same time require 
the officer to satisfy any costs or damages recovered by the judgment out 
of the personal property of the party against whom it was rendered, and the 
value of the property for which the judgment was recovered to be specified 
therein, if a delivery cannot be had. [R. C. 1905, § 8457; Jus. C. 1877, § 74; 
R. C. 1895, § 6728.] ; 

§ 9121. Execution in forcible detainer. An execution issued upon a judg- 
ment in favor of the plaintiff in an action of forcible detainer shall sub- 
stantially require the officer to deliver possession of the premises, particularly 
describing them, to the plaintiff, and may at the same time require the officer 
to satisfy the money judgment and costs as in other cases. The process 
must be executed as respects the delivery of possession only in the day time. 
[R. C. 1905, § 8458; Jus. C. 1877, § 75; R. C. 1895, § 6729.] 

§ 9122. Execution for specific property. An execution, which describes 
the specific personal property liable for the satisfaction of the judgment, 
may be levied on other property of the debtor not exempt, when for any cause 
it appears that full satisfaction cannot be obtained from the property so 
described. [R. C. 1905, § 8459; R. C. 1895, § 6730.] 

§ 9123. Sale of personal property under execution. The provisions of 
chapter 12 of the code of civil procedure, relating to the levy and sale or 
delivery of personal property so far as the same are applicable and not 
inconsistent with the provisions of this chapter, apply to and govern the 
levy, sale and delivery of personal property under an execution issued by a 
Justice of the peace. And the constable when the execution is directed to him 
is vested for that purpose with all the powers of the sheriff; provided, that 
notice shall not be published in a newspaper but shall be given by posting 
for ten days in five public places within the county, one of which shall be 
at the office of the justice issuing the execution. [R. C. 1905, § 8460; Jus. C. 
1877, § 77; R. C. 1899, § 6731.] 

Execution defendant authorizing debtor to pay amount due him to officer is estopped 
from afterwards claiming money so paid. Bedford v. Kissick, 8 8. D. 586, 67 N. W. 609. 

Proviso as to posting notices applies equally to a sheriff when acting under execution 
from justice court. Fodness v. Juelfs, 13 8. D. 145, 82.N. W. 396. 

§ 9124. Renewal of execution. An execution may at the request of the 
Judgment creditor be renewed before the expiration of the time fixed for 
its return by the word “‘ renewed ”’ written thereon, with the date thereof 
and subscribed by the justice. Such renewal has the effect of an original 
issue and may be repeated as often as necessary. If an execution is returned 
unsatisfied, another may be afterwards issued. [R. C. 1905, § 8461; Jus. C. 
1877, § 76; R. C. 1899, § 6732. ] 

§ 9125. Justice receives money collected. A justice of the peace must 
receive all moneys collected by the sheriff, constable or other officer upon any 
process or order issued from his court and must pay the same over to the 


parties or persons entitled thereto without delay. [R. C. 1905, § 8462; R. C. 
1895, § 6733.] 


CHAPTER 4. 
CONTEMPTS IN JUSTICES’ COURTS. 


§ 9126. Contempts, acts constituting. A justice may punish as for con- 
tempt, persons guilty of the following acts and no other: 

1, Disorderly, contemptuous or insolent behavior toward the justice while 
holding the court tending to interrupt the due course of a trial or other 
Judicial proceeding. 

2. A breach of the peace, boisterous conduct or violent disturbance in the 
presence of the justice or in the immediate vicinity of the court held by him, 
tending to interrupt the due course of a trial or other judicial proceeding. 
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3. Disobedience or resistance to the execution of a lawful order or process 
made or issued by him. 

4, Disobedience to a subpoena duly served or refusing to be sworn or to 
answer as a witness. 

5. Rescuing any person or property in the custody of an officer by virtue 
of an order or process of the court held by him. [R. C. 1905, § 8463; Jus. C. 
1877; § 78; R. C. 1899, § 6734.] 


pecific statutory authority of magistrate to punish witness for contempt. 1 
L.R.A.(N.S.) 1138. 


§ 9127. Trial for contempt. When the act or omission is not committed 
in the immediate view and presence of the justice, an affidavit alleging the 
facts may be filed and a warrant of arrest may thereupon issue on which the 
person accused may be arrested and brought before the justice immediately, 
when he must be given a reasonable opportunity to employ counsel and excuse 
or defend against the alleged contempt and after hearing the allegations 
and proofs the justice may discharge him or adjudge him guilty and direct 
that he be punished accordingly. [R. C. 1905, § 8464; Jus. C. 1877, § 80; 
R. C. 1895, § 6735.] 

§ 9128. Punishment for contempt. A justice may punish for contempts 
by fine or imprisonment or both; such fine not to exceed in any case one 
hundred dollars, and such imprisonment, one day. [R. C. 1905, § 8465; Jus. C. 
1877, § 81; R. C. 1899, § 6736.] 

§ 9129. Conviction entered on docket. The conviction, specifying particu- 
larly the offense and the judgment thereon, must be entered by the justice 
in his docket. [R. C. 1905, § 8466; Jus. C. 1877, § 82; R. C. 1895, § 6737.] 


CHAPTER 5. 
PROCEDURE IN CRIMINAL ACTIONS. 


_ § 9180. Criminal action, how prosecuted. A criminal action, which a 
Justice’s court is empowered to hear, try and determine, may be prosecuted 
in pursuance of the provisions of this chapter upon a complaint entered 
before any justice of the peace of the county in which the offense is laid. 
[R. C. 1905, § 8467; Jus. C. 1877, § 104; R. C. 1895, § 6738.] 

§ 9131. Proceedings entered on docket. All proceedings in the action 
must be entered by the justice in his docket as nearly as may be in the manner 
and form prescribed in a civil action with the modifications prescribed by 
this chapter. [R. C. 1905, § 8468; Jus. C. 1877, § 109; R. C. 1895, § 6739.] 

§ 9132. Complaint. The complaint must be in writing and must state 
the facts constituting the offense in ordinary and concise language with 
sufficient certainty and with such particulars of time, place, person and 
property as will enable a person of common understanding to know what 1s 
Intended and authorize the court to pronounce judgment. [R. C. 1905, 
§ 8469; Jus. C. 1877, § 106; R. C. 1895, § 6740.] 

Sworn complaint is jurisdictional in all stages of prosecution. State v. Walker, 9 | 

8. D. 438, 69 N. W. 586; State v. Wright, 15 S. D. 628, 91 N. W. 311. 

§ 9133. Complaint sworn to. The complaint must be sworn to before the 
justice, who may, if he deems proper, examine the complainant or other 
persons under oath concerning the grounds of the accusation; and if the 
Justice is satisfied that sufficient grounds exist for the prosecution, he shall 
issue a warrant for the arrest of the defendant. [R. C. 1905, § 8470; Jus. C. 
1877, § 107; R. C. 1895, § 6741.] 

§ 9134. Complaint, form of. A complaint may be substantially in the fol- 
lowing form: State of North Dakota, county of (naming it), in justice court, 
before (name of justice). The state of North Dakota against (name of 
accused). Complaint. (Name of complainant), being first duly sworn, says 
that on the (time of offense), at said county, the above named defendant did 
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(here state the offense), against the peace and dignity of the state of North 
Dakota. Wherefore complainant prays that said defendant may be arrested 
and dealt with according to law. (Signature of complainant.) Subscribed 
and sworn to before me (giving date). (Official signature of the justice.). 
[R. C. 1905, § 8471; R. C. 1895, § 6742.] : 

§ 9135. Warrant, form of. A warrant may be substantially in the following 
form, filling blanks according to the facts: The state of North Dakota to 
the sheriff or any constable of ............ county. Complaint upon oath 
having been made before me (name of justice), a justice of the peace of 
said county, by (name of complainant), accusing (name of defendant) of the 
commission of a public offense, to wit: (Here designate the offense by name 
or general description) ; you are therefore commanded to arrest said (name of 
defendant) forthwith, and bring him before me at (stating the place), there 
to be dealt with according to law. Witness my hand this ...... day of 
piaualvanees , 19... (Official signature of the justice.) [R. C. 1905, § 8472; 
Jus. C. 1877, § 107; R. C. 1895, § 6743.] 

§ 9136. Duty of officer. An officer who receives a warrant must execute 
the same with diligence by taking the defendant into his custody and bringing 
him without unnecessary delay before the justice who issued the same. [R. C. 
1905, § 8473; R. C. 1895, § 6744.] 

§ 9137. Warrant, how served. The warrant may be served in any other 
county in the manner prescribed by articles 5 and 6 of chapter 6 of the code 
ea procedure. [R. C. 1905, § 8474; Jus. C. 1877, § 108; R. C. 1895, 
_ § 9138. Counsel for defendant. When the defendant is brought before the 
justice, he must be allowed a reasonable time and opportunity to procure 
counsel. [R. C. 1905, § 8475; R. C. 1895, § 6746.] 

§ 9139. Postponement of trial. A reasonable postponement of the hearing 
or trial may also be ordered at any time to enable the complainant or 
defendant to procure the attendance or testimony of a witness or for any 
other good cause. [R. C. 1905, § 8476; Jus. C. 1877, § 114; R. C. 1895, § 6747.] 

§ 9140. Bail. The defendant at any time before conviction may be admitted 
to bail by giving an undertaking with sufficient surety in an amount to be 
fixed by the justice for his appearance before the justice to answer the com- 
plaint. [R. C. 1905, § 8477; Jus. C. 1877, § 184; RB. C. 1895, § 6748.] 

§ 9141. Change of venue. When the defendant or his attorney, or the state, 
by the state’s attorney, or any other attorney acting for the state, before the 
trial commences files an affidavit in writing stating that he has reason to 
believe and does believe that a fair and impartial trial of the action cannot 
be had before the justice about to try the same by reason of the bias or 
prejudice of said justice, the action must be transferred to a justice of the 
county agreed upon by or in behalf of the parties, or if there is no such 
agreement, to the next nearest justice within the county and an order must 
be made transferring the same accordingly. But the place of trial cannot be 
changed more than once by each party under the provisions of this section. 
[1909, ch. 180; R. C. 1905, § 8478; 1887, ch. 82, § 1; 1891, ch. 81, § 1; BR. C. 
1895, § 6749.] 

Statute is mandatory; upon filing of roper affidavit justice must transfer action to 
another justice. State v.,Weltner, 7 N. D. 522, 75 N. W. 779. 

Failure of transcript tranemitting case to second justice to show that parties had not 
Petes etieg on justice, will not affect proceedings. State v. Carlisle, 22 S. D. 529, 

One charged with violation of city ordinance is entitled to change of venue on account 
of prejudice of police justice. Sioux Falls v. Neeb, 20 S. D. 244, 105 N. W. 735. 

§ 9142. Duty of justice when venue changed. When a change of the place 
of trial is ordered, the justice must forthwith attach to the original papers 
a certified copy of his docket entries in the action and deliver the same to an 
officer, who must execute the order without delay by taking the defendant 
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must be distinctly read to the defendant and he must be asked if he is 
designated therein by his right name and be required to plead. [R. C, 1905, 
§ 8481; R. 6. 1895, § 6752.] 

§ 9145. Name of defendant. If the defendant objects that he is wrongly 
named in the complaint and gives his right name, the proceedings shall be 


precluded from making any objection on the ground that he is not desig- 
nated by his right name. [R. C. 1905, § 8482; R. C. 1895, § 6753.] 

§ 9146. Plea, oral and entered on docket. The defendant may make the 
Same pleas as to an information or indictment. His plea may be oral and 
must be entered in the docket. If he refuses to plead, a plea of ‘‘ not guilty ’’ 


§ 9148. Issue, when tried. When the defendant makes any plea other than 
a plea of guilty, the issue shall be tried by the court unless a jury is demanded ; 
but if either party demands a jury before the court hears any testimony, the 
issue must be tried by a jury of twelve persons. [R. C. 1905, § 8485; Jus. C. 
1877, § 111; B.C. 1895, § 6756.) 

§ 9149. Jury, how formed. The provisions of article 7 of chapter 3 of this 
code apply to the formation of the jury and the conduct of the trial except 
a8 otherwise prescribed by this chapter. [R. C. 1905, § 8486; Jus. C. 1877, 
$116; R. C. 1895, § 6757.] - 
_ § 9150. Challenges. Challenges may be taken by either party to individual 
Jurors for the same causes as on a trial in the district court for a criminal 
offense. [R. C. 1905, § 8487; Jus. C. 1877, § 117; R. C. 1895, § 6758. ] 


§ 9152. Defendant present. The defendant must be personally present 
during the Progress of the trial. [R. C. 1905, § 8489 ; Jus. C. 1877, § 115; R. C. 
60.] 


§ 9153. Verdict of jury. The verdict of the jury on a plea of not guilty 
must be to the effect that the jury find the defendant “‘ guilty,’”’ or “ not 
guilty,”’ as the case may be. On any other plea the verdict must be ‘ for 
the state,” or “« for the defendant.” [R. C. 1905, § 8490; Jus. C. 1877, § 122; 
R. C. 1895, § 6761.] 

§ 9154, Verdict, when several defendants. When several defendants are 


6762) ‘nother jury. [R. C. 1905, § 8491; Jus. C. 1877, § 123; RB. C. 1895, 
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§ 9155. Verdict entered. When the verdict is received the court must 
immediately render judgment thereon and enter the same in the docket. 
[R. C. 1905, § 8492; Jus. C. 1877, § 129; R. C. 1895, § 6763.] 

§ 9156. Defendant discharged. When the defendant is acquitted by the 
court or by a verdict of ‘‘ not guilty ’’ or, ‘‘ for the defendant,’’ a judgment 
of acquittal must be rendered and if the defendant is not detained on legal 
process for any other cause, he must be immediately discharged. [R. C. 1905, 
§ 8493; Jus. C. 1877, §§ 128, 130; R. C. 1895, § 6764. | 

§ 9157. Conviction of defendant. Judgment. When the defendant is con- 
victed by the court or by a verdict of “ guilty ’’ or a verdict ‘‘ for the state ’’ 
which does not also find the defendant not guilty, the court shall render 
judgment that he be punished by a fine or by imprisonment in the county 
jail or by both fine and Imprisonment, specifying the amount of the fine or 
time of imprisonment. A judgment of fine only may also direct that the 
defendant be imprisoned until the same is satisfied. In a case in which the 
court has a discretion as to the extent of the punishment, it may, upon the 
suggestion of either party before rendering judgment, hear testimony as to 
circumstances proper to be considered in aggravation or mitigation of punish- 
ment. [R. C. 1905, § 8494; Jus. C. 1877, § 126; R. C. 1899, § 6765.] 

§ 9158. Right of appeal. If the defendant is convicted, the justice when 
he renders judgment must inform him of his right to appeal and prescribe 
the amount in which he may give bail for his appearance in the district court 
in case of an appeal. [R. C. 1905, § 8495; R. C. 1895, § 6766. ] 
 § 9159. Judgment, how enforced. A judgment, which imposes a fine with- 
out directing that the defendant be imprisoned until the same is satisfied, 
may be enforced in the same manner as a judgment in a civil action and 
execution shall issue accordingly at the request of the state’s attorney. [R. C. 
1905, § 8496; Jus. C. 1877, § 127; RB. C. 1895, § 6767.] 

Defendant cannot be imprisoned for costs. Re Lackery, 6 S. D. 526, 62 N. W. 134. 

§ 9160. Judgment of imprisonment, A judgment of imprisonment must be 
executed by delivering the defendant into the eustody of the sheriff or other 
officer in charge of the county jail, who shall safely keep him therein until 
the expiration of the time specified in the judgment. A judgment of fine 
which directs that the defendant be imprisoned until the fine is paid must be 
executed in like manner except that the time of imprisonment shall be at the 
rate of one day for each two dollars of the fine and the defendant must be 
discharged on payment of the fine. [R. C. 1905, § 8497; Jus. C. 1877, § 182; 
R. C. 1895, § 6768.] 

§ 9161. Certified copy of judgment. A copy of the judgment duly certified 
by the justice is a sufficient warrant for the doing of every act necessary 
or proper in the due execution thereof as prescribed in the preceding section 
by an officer receiving the same. The officer shall upon discharging the 
defendant return such copy to the justice with an account of his doings 
indorsed thereon and must at the same time pay over to the justice all money 
which he may have received from the defendant in payment of the fine. 
[R. C. 1905, § 8498 ; Jus. C. 1877, § 131; B. C. 1895, § 6769.] ; 

§ 9162. Fines paid. Duty of justice. When the fine is paid, the justice 
must apply the money in payment of the legal costs and expenses of the 
prosecution and pay over the residue if any to the county treasurer. [R. ©. 
1905, § 8499; Jus. C. 1877, § 133; 1885, ch. 111, § 2; R. C. 1895, § 6770.] 
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ARTICLE 1.— APPEALS IN Crviz, ACTIONS. 


g 
1905, § 8500; R. C. 1895, § 6771; 1905, ch. 81.] , 
Notice of appeal and service of same. Houser v. Nolting, 11 S. D. 483, 78 N. W. 955; 
Sorenson y. Donahoe, 11 §S. D. 603, 79 N. W. 998; Richardson VY. Campbell, 9 N. D. 100, 
81 N. W. 31; Rudolph vy. Herman, 2 S. D. 399, 50 N. W. 833; Purcell y. Booth, 6 D. 17, 
50 N. W. 196; Karr v. Ry. Co. 6 D. 14, 50 N. W. 125. 
Appeal aes be taken from default judgment. Wimsey v. McAdams, 12 §. D. 509, 81 
N. W ; «errott v. Owen, 7 8. D. 454, 64 N. W. 526. ; 
_ Papers may be served on adverse party instead of his attorney on appeal from jus- 
tice’s court. ‘Richmire v. Andrews & G. Elevator Co., 11 N. D. 453, 92 N. W. 819. 
As to thirty days being period for taking appeal from justice’s court. Lough v. White, 
14 N. D. 353, 104 N. W. 518, ; ; 
Filing of undertaking within thirty days after justice court judgment is one 
to transfer jurisdiction on appeal. Deardoff v. Thorstensen, 16 N. D. 355, 113 N. W. 616. 
Undertaking on appeal need not be approved and filed before service on sd nee nor 
oe clerk’ approval of undertaking is served. Eldridge v. Knight, 11 N. D. 552, 93 
- 860, 


Use of word “ appealed” instead of “ appeals” in notice of appeal will not affect 
court’s jurisdiction, Haag v. Burns, 22 8. D. 51, 115 N. W. 104. sail de, 
Appellant must serve undertaking with pleading, in order to transfer Jurisdiction 
© district court, from default judgment in justice’s court. Aetna Mercantile Co. v. 
Groseth, 20 N. D. 137, 127 N. W. 718. ; as, cia 
._ Order of justice of peace, dismissing action and taxing costs against plaintiff, is “ fina] 
ioe ” from which appeal may be taken. Jackson vy. Berndt, 24 S. D. 14, 123 
- W. 76. 


Record cannot be amended by affidavits, but may be returned to justice for correction. 
Mouser v, Palmer, 2 S. D. 466, 50 N. W. 967. i 
nly such questions as are raised by record can be considered on appeal. Tschetter 
Ne ceed 9S. D. 285, 68 N. W. 744; City of Chamberlain v. Putnam, 10 S. D. 360, 73 
- W. 201, 


Where record does not affirmatively show service, presumption is there is none. 
Minn. Thresh. Machine Co, v. Skau, 10 8S. D. 636, 75 N. W. 199. : 

Justice may refuse to transmit transcript because fee is not paid. Fargo v. Graves, 
12'S. D. 293, 81 N. W. 291. 

Appeal may be taken from default judgment. Wimsey vy, McAdams, 12 8. D. 509, 81 
N. W. 884; errott v. Owen, 7 §S. D. 454, 64 N. W. 526. . 

Failure of justice to transmit record in time not fatal. McLaughlin v. Michel, 14 
8. D. 189, 84 N. W. 777. 


2155 





arom 


§§ 9164-9165 JUSTICES’ CODE. Appeals. 


tion, and no other form of exception is necessary. After such appeal is 
perfected it may be brought to a hearing by either party in the same manner 
and upon like notice as an issue of law in other cases. If not so disposed of, 
it shall be entered on the calendar for hearing and determination at the next 
term of the district court convening not less than ten days after the same is 
taken. The district court shall review and determine only such errors in 
law as are specified with reasonable certainty in the notice of appeal, and 
may order a dismissal of the appeal if the same has not been duly perfected, 
or the record of the justice has not been transmitted and no application 1s 
made by the appellant for an order requiring the justice to certify and 
transmit the proceedings, otherwise the court may affirm or reverse or modify 
the judgment of the justice and may direct the same to be entered as 
the judgment of the district court or direct the entry of such judgment 
therein as the justice ought to have rendered, according to the right of re 
matter. When the decision of the district court reopens the case for the pi 
of an issue of fact, the decision shall direct that the action be retained an 
placed on the calendar of the court for trial accordingly as in other cases, 
and thereupon the parties may be allowed to serve and file any pleading 
that may be necessary or proper within such time as the court deems reason- 
able. [R. C. 1905, § 8501; 1897, ch. 7; R. C. 1899, § 6771a.] at 
Notice of appeal upon questions of law and fact, which shows that no Saeaae 
case was prepared or demand for new trial in appellate court made, is defective. 
v. Ramoe, 21 S. D. 52, 109 N. W. 641. . rits 
Demand in notice for new trial is an appeal to hear and determine cause oe a 
Lyons v. Miller, 2 N. D. 1, 48 N. W. 514; Mouser v. Palmer, 2 S. D. 466, 50 N. W. 3 
Wimsey v. McAdams, 12 S. D. 509, 81 N. W. 884. ; ; i 5 
Proper remedy to correct error of law is ay not certiorari. Lewis v. Gallup, 
N. D. 384, 67 N. W. 137; Perrott v. Owen, 7 S. D. 454, 64 N. W. 526. 
Appeal on questions of law. Grovenor v. Signor, 10 N. D. 503, 88 N. W. 278. sies 
Statement filed with and adopted by justice after notice to adverse party is laa a 
tional as to questions to be considered. City of Chamberlain v. Putnam, 10 8. D. 360, 
73 N. W. 201; Tschetter v. Heiser, 9 S. D. 285, 68 N. W. 744, 0 hi 
Necessity of specifying errors in notice of appeal from a justice to have rulings 
reviewed. Rae v. Chicago, M. & St. P. R. Co., 14 N. D. 507, 105 N. W. 721. ‘3 
Sufficiency of specifications in notice of appeal. Lyman-Eliel Drug Co. v. Cooke, 
N. D. 88, 94 N. W. 1041. ere , 
Retrial authorized in district court on reversal of justice’s judgment dismissing action. 
Olson v. Shirley, 12 N. D. 106, 96 N. W. 297. ; 
One appealing on questions of law alone must specify errors relied upon. Halvorsen 
v. Myren, 23 S. D. 263, 121 N. W. 782. . : al 
One appealing to district court upon questions of law alone is not entitled to tria 
upon facts after being defeated. Hanson v. Gronlie, 17 N. D. 191, 115 N. W. 666. ; 
Waiver of failure to serve, or defects in service of, process, by appeal from justices 
court to court where trial must be de novo. 34 L.R.A.(N.S.) 661. 


§ 9165. Undertaking on appeal. To render an appeal effectual for any 
purpose, an undertaking must be executed on the part of the appellant by 
sufficient surety to the effect that the appellant will pay all costs which may 
be awarded against him on the appeal not exceeding one hundred dollars, 
which undertaking shall be approved by and filed in the office of the clerk 
of the district court of the county to which the appeal is taken. [R. C. 1908, 
§ 8502; R. C. 1895, § 6772.] 

Mandatory as to filing undertaking. Re Peterson, 22 N. D. 480, 134 N. W. 751. i 
Appellant must serve undertaking with pleading, in order to transfer jurisdiction 


to district court, from default judgment in justice’s court. Aetna Mercantile Co. Vv. 
Groseth, 20 N. D. 137, 127 N. W. 718. 2 
Exception to sureties limited to their pecuniary responsibility. Towle v. Bradley, 

8. D. 472, 50 N. W. 1057, cts 
When sureties are excepted to, they or other sureties must justify within time re- 
quired. Barber v. Johnson, 4 S. D. 528, 57 N. W. 225; McDonald v. Paris, 9 S. D. 310, 
68 N. W. 737; Judson v. Bulen, 6 D. 70, 50 N. W. 484. 
Filing of undertaking is necessary to confer jurisdiction. Richardson v. Campbell, 9 
N. D. 100, 81 N. W. 31. : 
Undertaking for staying proceedings under judgments in actions of forcible entry 


and detainer differs from that required as security for costs. Rudolph v. Herman, 2 8. D. 
399, 50 N. W. 833. 
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amendment of appeal bond in circuit court. Rudolph v. Herman, 4 8. D. 203, 56 
2 


Undertaking for costs in sum of one hundred dollars must in all cases be given. Smith 
v. Coffin, 9 8S, D. 502, 70 N. W. 636; Brown v. Brown, 12 S. D. 380, 81 N. W. 627; Brown 
v. Ry. Co., 10 8. D. 633, 75 N. W. 198, 65 Am. St. Rep. 730; Erpenbach v, Ry. Co., 11 
8. D. 201, 76 N. W. 923; Smith v. Gale, 13 S. D. 162, 82 N. W. 385. 


91N. W 


Appeal bond containing no stipulation for payment of costs on appeal is ineffectual. 
43. 


Leave to file undertaking will be granted on appeal from justice’s judgment, where 
currency was deposited as cash bond. Todenhoft v. De Roos, 21 8S. D, 234, 111 N. W. 
550. 


As to undertaking under N. D. Rev. C., $ 9166, for “all costs ” including costs on 
appeal. Johnson Bros. vy. Glaspey, 16 N. D. 335, 113 N. W. 602. 


of the judgment appealed from and all costs, or if judgment is rendered 
against him in the appellate court, that he will pay the amount of such 
judgment and all costs not exceeding a sum Specified in the undertaking, 
Which must be at least one hundred dollars and not less than twice the 
amount of the judgment appealed from; or, if the judgment appealed from 


last section. [R. C. 1905, § 8503; R. C. 1895, § 6778.] 
Undertaking allowing defendant to retain possession, separate from cost bond. Ru- 
dolph y, Herman, 2 8, D. 399, 50 N. W. 833. 
ndertaking under statute for “all costs ” includes costs on appeal. Johnson Bros. v, 
Glaspey, 16 N. D. 335, 113 N. W. 602. 
to right of plaintiff in action for possession of property and rent, to recover for 
Tent up to disposition of appeal. McLain v. Nurnberg, 16 N. D. 138, 112 N. W. 245. 


pe as provided in section 9165. [R. C. 1905, § 8504; R. C. 1895, 


§ 9168. Money in lieu of undertaking. When the appellant is required 
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of the appeal upon the terms prescribed for the undertaking in lieu of which 
the same is deposited. [R. C. 1905, § 8505; R. C. 1895, § 67 (5.] ; 

§ 9169. Sufficiency of sureties excepted to. The undertaking for appea 
must be served with the notice; also appellant’s pleading when the eta eat 
appealed from was taken by default. The adverse party may except to the 
sufficiency of the surety on such undertaking within five days after its sch 
by giving notice of exception specifying whether the justification must be 
made before the clerk of the district court or the justice by whom the judg- 
ment was rendered. Thereupon the surety must justify before the officer 
specified upon like notice and in like manner as in an arrest and bail ae 
ceeding or a new undertaking must be given with new surety, which shall i 
subject to exception in the same manner and with like effect as the original. 
Unless such surety justifies or a new undertaking with a new surety Is given 
when so required, the appeal must be dismissed on motion of the obi patra 
but the liability of the surety on any undertaking so given shall not be 
released thereby. [R. C. 1905, § 8506; 1897, ch. 6; R. C. 1899, § 6776. ] _ 

Appellant must serve undertaking with pleading, in order to transfer jurisdiction 
to district court, from default judgment in justice’s court. Aetna Mercantile Co. v. 
Groseth, 20 N. D. 137, 127 N. W. 718. 

§ 9170. Appeal filed with clerk. Proceedings on. Upon the filing of oe 
notice of appeal and undertaking, or the making of the deposit pres e 
in section 9168 in the office of the clerk of the district court, such clerk a 
immediately mail to the justice of the court in which the judgment a ae 
from was rendered a written notice thereof, specifying the court in nee 
the judgment was rendered, the names of the parties, the date and amount 0 
the judgment appealed from and stating whether the undertaking filed oF 
deposit made entitles the appellant to a stay of execution and requiring suc 
justice to transmit to such clerk the record required by law. Such ae 
must within ten days after the receipt of such notice transmit to the eler 
of the district court a record which shall contain a certified eopy of es 
jJustice’s docket, the pleadings, and all notices, motions and other papers oa 
in the cause. The justice may be compelled by the district court by or a 
entered upon motion to transmit such record and may be fined for nee 
or refusal so to do. A certified copy of such order may be served on i711 
Justice by the party or his attorney. [R. C. 1905, § 8507; R. C. 1895, § 6777. 


Notice given by clerk to justice to transmit record on appeal to district court 18 pre 

sumptive evidence that alerk approved of undertaking. ohulz v. Dahl, 21 N. D. 302, 

130 N. W. 937. e i ivenD, 
Circuit court acquires no jurisdiction whatever, unless appeal undertaking 18 g} 

Aldrich v. Public Opinion Pub. Co., 27 S. D. 589, 132 N. W. 278. Heiser, 9 
Only such questions as are raised by record can be considered. Tschetter v. W a 

8. D. 285, 68 N. W. 744; City of Chamberlain v. Putnam, 10 S. D. 360, 73 N. W. a 
Refusal of justice to transmit transcript because fee is not paid. Fargo v. Graves, 

8. D. 293, 81 N. W. 291. ‘an. Thresh 
Where record does not affirmatively show service, presumption of none. Minn, Thresa. 

Machine Co. v. Skau, 10 S. D. 636, 75 N. W. 199. a ge tion 
Record cannot be amended by affidavits, but may be returned to justice for correction. 

Mouser v. Palmer, 2 S. D. 466, 50 N. W. 967. ; ‘shel, 14 
Failure of justice to transmit record in time not fatal. McLaughlin v. Michel, 

8. D. 189, 84 N. W. 777. 


§ 9171. Execution stayed by appeal. If an execution has been issued, the 
justice must, if the written notice received from the clerk states that the 
undertaking filed or deposit made entitles the appellant to a stay of execution, 
by order direct a stay of all proceedings on the same. The officer in whose 
hands such execution may be must upon payment of his fees for services 
rendered upon the execution relinquish all property levied upon and deliver 
the same to the judgment debtor together with all moneys collected aie 
sales or otherwise. If his fees are not paid the officer may retain so muc 
of the property or proceeds thereof as may be necessary to pay the same. 
[R. C. 1905, § 8508; R. C. 1895, § 6778.] 
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ju ent taken, property garnished may not afterwards be claimed a8 exempt in district 
court on appeal. Bureell y, Goldstein, 23 N. D. 257, 136 N. Ww. 243. 


§ 9173, Appeal dismissed. Proceedings. When an appeal to the district 
‘: 


filed in the justice’s court, the judgment therein shall be suspended until the 
further order of the district court. [R. C. 1905, § 8510; R. C. 1895, § 6780.] 
Appeal cannot be dismissed except upon notice. Keehl v. Schaller, 1 S. D. 290, 46 


ray Uigment on appeal is that of appellate court. Winton v. Knott, 7 8, D. 179, 63 N. W. 
Motion to strike appeal from trial calendar of term during which filed will be denied. 
Chandler y, Hill, 13 gD. 176, 82 N. W. 397. : 
District court ac uires no jurisdiction on appeal if justice had none. Vidger v. Nolin, 
10 N. D. 353, 87 N. W. 593, 
Issues of fact for jury. Grovenor y. Signor, 10 N. D. 503, 88 N. W. 278. 
gag, edings may be amended in appellate court. Butler y. Ash, 9 8. D. 611, 70 N. W. 


Dismissal of appeal for failure to transmit record within time. Haukland vy. Ry. Co., 

8. D. 493, 78 N. W. 958; Edminster vy. Rathbun, 3 S. D. 129, 52 N. W. 263; F. B. Fargo 

& Co. v. Graves, 12 §. D. 293, 81 N. W. 291; McLaughlin y, Michel, 14 8. D. 189, 84 
777; i - W. 536 


_Error, after affirming judgment to enter an original judgment for amount with costs. 
Lindskog vy, Schouweiler, 12 §. D. 176, 80 N. W. 190. 
Remanding case to justice court for new trial. Coughran y, Wilson, 7 8. D, 155, 63 
- W. 774, 


Supplemental answer may be filed after appeal to district court. Erickson vy, Elliott, 
17 N. D. 389, 117 N. W. 361, 

Court has authority to dismiss appeal for nonprosecution by appellant, because of his 
defaults in appearance throughout term, and at the time go set for final disposition of 
case. Saunders y. Harris, 24 N. D. 236, 139 N. W. 395. 


ARTICLE 2.— APPEALS IN CRIMINAL ACTIONS. 


§ 9174. Appeal. Time. Bond. A defendant in a criminal action may 
appeal from the judgment of a justice of the peace at any time within thirty 
ays by giving notice of the appeal and giving bail for his appearance in 
the district court as prescribed in this article. [R. C. 1905, § 8511; Jus. C. 
1877, § 136; R. C. 1895, § 6781.] 

@ convicted by jury of violating ordinance against keeping house of ill-fame may 

*ppeal. Mannie vy. Hatfield, 22 8. D. 475, 118 N. Ww. 817, : 

ral notice of appeal from Judgment of police justice in proceedings for violation of 
e v. Olson, 16 8S. D. 526, 24 N. W. 414, 

§ 9175. Appeals ag in Civil actions. The notice may be given by stating 
orally to the justice at the time of rendering judgment that the defendant 
appeals, or by filing with the Justice a written notice of appeal and serving 
& Copy thereof on the state’s attorney of the county within the prescribed 
time. [R. C. 1905, § 8512; Jus. C. 1877, § 187; BR. ¢. 1895, § 6782.] Bk 

§ 9176. Bond required. Bail must be given in the sum fixed by the justice 
to the effect that the defendant shall appear in the district court on the 
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first day of the next term convening within the county there to answer 
the complaint and abide the further orders of the court. Such bail may be 
given by the written undertaking of one or more sufficient sureties approved 
by the justice or by a deposit of money in lieu of sureties. [R. C. 1905, 
§ 8513; Jus. C. 1877, § 188; R. C. 1895, § 6783.] 

§ 9177. Approval of bond. If the justice refuses to approve the under- 
taking, it may be approved by the clerk of the district court and filed with 
the justice with the same effect as if approved by him. [R. C. 1905, § 8514; 
Jus. C. 1877, § 189; R. C. 1895, § 6784.] ee 

§ 9178. Witnesses placed under bond. When an appeal is taken, the Justice 
must, if application is made by the state’s attorney, cause all material wit- 
nesses on behalf of the prosecution to enter into an undertaking in like 
manner as in a case when a defendant is held to answer on a preliminary 
examination. [R. C. 1905, § 8515; Jus. C. 1877, § 140; R. C. 1895, § 6785.] 

§ 9179. Justice transmits appeal. The justice must within five days after 
an appeal is taken transmit to the clerk of the district court a certified copy 
of his docket and all papers relating to the case as on appeal in a civil action, 
and may be compelled to do so or make a further return in like manner. 
If money has been deposited ia lieu of bail it must accompany the return. 


[R. C. 1905, § 8516; Jus. C. 1877, § 141; R. C. 1895, § 6786.) 
Sworn oer is jurisdictional in all stages of prosecution. State v. Walker, 9 
8. D. 438, 69 N. W. 586; State v. Wright, 15 S. D. 628, 91 N. W. 311. 


§ 9180. Appeal. New trials. Proceedings. An appeal duly perfected trans- 
fers the action to the district court for trial anew regardless of any ruling 
or decision of the justice. But the defendant may move to dismiss the com- 
plaint on the ground that the justice did not have jurisdiction of the offense. 
He may also demur to the complaint because more than one offense is charged 
therein or because the facts stated do not constitute a public offense. If he 
does not object to the complaint for the causes above specified or if his objec- 
tions are overruled he must be required to plead as to an indictment or 
information without regard to any plea entered before the justice. In other 
respects the proceedings shall be the same as in criminal actions originally 
commenced in the district court and judgment shall be rendered and carried 
into effect accordingly. [R. C. 1905, § 8517; R. C. 1895, § 6787.] a 

§ 9181. Appeal not dismissed. No appeal from the judgment of a justice 
of the peace in a criminal action shall be dismissed. But if the appeal was 
not taken in time or if the defendant fails to appear in the district court 
when his presence is required, the judgment of the justice shall be sum- 
marily affirmed and entered as the judgment of the district court and carried 


oe as such. [R. C. 1905, § 8518; Jus. C. 1877, § 142; RB. C. 1895, 


CHAPTER 7. 
ACCOUNTING BY JUSTICES OF THE PEACE. 


§ 9182. Quarterly reports by justice. Every justice of the peace shall, on 
the first Monday of January, April, July and October in each year, make to 
the county commissioners of his county a full report under oath of all Ins 
doings in actions or proceedings in which the county or state is a party oF 


is in any manner interested. [R. C. 1905, § 8519; Jus. C. 1877, ch. 3, § 1; 
R. C. 1895, § 6789.] ; ia 


County is liable for payment of justices’ fees in criminal actions. Barrett v. Stutts- 
man County, 4 N. D. 175, 59 N. W. 964. 


§ 9183. Contents of report. Such report shall contain the names of the 
parties to each action or proceeding and a statement of the final order or 
judgment of the justice therein and of all orders relating to costs, an itemized 
statement of all fees taxed or allowed as costs in each action or proceeding 
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prosecution or defense in a criminal proceeding which are payable 

by the county, also a statement of each payment made on such judgment 

and the disposition thereof made by the justice. [R. C. 1905, § 8520; Jus. C. 
1877, ch. 8, § 2; B.C. 1895, § 6790.] 

§ 9184. Pay moneys to county treasurer. Each justice of the peace shall 

at the time of making his report pay over to the county treasurer of his 


and the names of the persons or officers entitled thereto, including all costs 
of the 


money so collected and received exceeds one hundred dollars, he must pay 
the same over to the treasurer forthwith. [R. C. 1905, § 8521; Jus. C. 1877, 
ch. 3, § 3; B.C. 1895, § 6791.] ; 

§ 9185. Penalty for failure. Any justice of the peace violating any of the 


ae elected and qualified. [R. C. 1905, § 8524; 1895, ch. 22, § 1; R. C. 
» § 6794.] 

§ 9188. Term of office. The time of commencement of their term of office 

shall be the same as that prescribed for justices of the peace. [R. C. 1905, 
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hearing all the evidence offered it shall be the duty of the commissioners to 
the best of their ability to persuade the parties to agree to an amicable 
settlement of their differences on such terms as to them appear just and 
equitable. If an agreement is reached it shall be reduced to writing, signed 
by the parties, certified to the justice, by him entered on his docket of the 
case and shall then be a judgment of the court of said justice therein. [R. C. 
1905, § 8526; 1895, ch. 22, § 2; R. C. 1899, § 6796.] 

§ 9190. Agreement. Parties. Attorneys. No agreement shall be entered 
unless it can be put in the form of a judgment now authorized by law to be 
entered by justices of the peace. At the hearing before the commissioners 
each party must appear in person except in the case of nonresident parties 
or for cause, when a party may appear by an agent duly authorized in writ- 
ing. No attorney except as such agent, nor the justice of the peace before 
whom the action is pending shall be allowed to appear or in any way act 
in the hearing before the commissioners. If at such hearing the parties fail 
to agree, it shall be so certified to the justice before the return hour of the 
summons, who may then proceed to trial and judgment as though no such 
hearing had been had therein and the parties may be allowed to file amended 
pleadings. [R. C. 1905, § 8527; 1895, ch. 22, § 2; R. C. 1899, § 6797.] 

§ 9191. Compensation of commissioners. The commissioners shall receive 
the same mileage and per diem as jurors in justices’ courts. All fees and 
costs shall be included in the settlement and paid by the party designated 
therein, but in cases when the parties thereto fail to agree the costs shall 
be paid jointly by both parties unless otherwise agreed to. If a commis- 
sioner discbeys the subpoena of the justice, he shall be proceeded against in the 
same manner as a juror who fails to appear when summoned by him. [R. C. 
1905, § 8528 ; 1895, ch. 22, § 3; R. C. 1899, § 6798.] 

9192. Proceedings not evidence at subsequent trial. No part of the pro- 
ceedings had before the commissioners shall be admitted as evidence or con- 
sidered at the trial of the case before the justice, nor shall any of the com- 
missioners who took part in such hearing before them be allowed to testify 
therein. [R. C. 1905, § 8529; 1895, ch. 22, § 4; R. C. 1899, § 6799.] 
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CHAPTER 1. 


PRELIMINARY PROVISIONS, 


§ 9193. Title. This act shall be known as the penal code of the state of 
North Dakota. [R. C. 1905, § 8530; Pen. C. 1877, §1;RB.C 1899, § 6800.] 


begun prior to the beginning of the day on which this code takes effect as a 

law, may be inquired of, prosecuted and punished in the same manner as 

if this code had not been enacted. [R. C. 1905, § 8531; Pen. C. 1877, § 2; R. C. 
J 


Indictment which shows that accused killed another by feloniously and willfully beat- 
ing him with club charges manslaughter in first degree. State v. Edmunds, 20 8. D, 
135, 104 N. W. 1115. 

As to similar provision in Cal. Pen. Code, § 6, see People v. Mortimer, 46 Cal. 114. 


§ 9195. Crime defined. Punishments enumerated. A erime or public 
offense is an act committed or omitted in violation of a law forbidding or com- 
manding it, and to which is annexed, upon conviction, either of the follow- 
ing punishments - 

‘1. Death. 
2. Imprisonment, 
e. 


4, Removal from office. 

5. Disqualification to hold or enjoy any office of honor, trust or profit under 

18 State. 

6. Other penal discipline. - [R. C. 1905, § 8532; Pen. C. 1877, § 3; BR. Cy 
1895, § 6802.) 


What constitutes a crime. State v. H » 8 N. D. 301, 78 N. W. 1051, 73 Am. St. 
Rep. 759, 45 L.R.A. 166; Re Kirby, 10 8. D. 322, 73 N. W. 92, 39 L.R.A. 856. 


Conviction for peddling without license is criminal action and reviewable by writ of 
error only. State vy. Cram, 20 S. D. 159, 105 N. W. 99. 
acts may not be declared to be crimes. 78 Am. St. Rep. 235, 


t 
§ 9196. Crimes, how divided. Crimes are divided into: 
1. Felonies, 

- Misdemeanors. [R. C. 1905, § 8533; Pen. C. 1877, § 4; R. C. 1899, § 6803. ] 
§ 9197, Felony and misdemeanor defined. A felony is a crime which is 
or may be punishable with death or imprisonment in the penitentiary ; every 
other crime is a misdemeanor. When a crime punishable by imprisonment a 
the penitentiary is also punishable by fine or imprisonment in a county jail, 
@ discretion of the court or jury, it is, except when otherwise specially 
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declared by law to be a felony, a misdemeanor for all purposes after a judg- 
ment imposing a punishment other than imprisonment in the penitentiary. 


[R. C. 1905, § 8534; Pen. C. 1877, §§ 5, 6; R. C. 1895, § 6804.] 
As to similar provisions in Cal. Pen. Code, § 17, see Ex parte Arras, 78 Cal. 304, 20 
Pac. 683: In re Sullivan, 3 Cal. App. 193, 84 Pac. 781. 

§ 9198. Scope of penal code. This code specifies the classes of persons 
who are deemed capable of crimes and liable to punishment therefor; and 
defines the nature of the various crimes, and prescribes the kind and meas- 
ure of punishment to be inflicted for each. The manner of prosecuting and 
convicting criminals is regulated by the provisions of this code and the code 
en procedure. [R. C. 1905, § 8535; Pen. C. 1877, § 7; R. C. 1895, 

§ 9199. Conviction before punishment. The punishments prescribed by 
this code can be inflicted only upon a legal conviction in a court having juris- 
diction. [R. C. 1905, § 8536; Pen. C. 1877, § 8; R. C. 1899, § 6806.] ; 

9200. Jury find degree of crime. Whenever a crime is distinguished into 
degrees, the jury, if they convict the prisoner, shall find the degree of the 
6807] which he is guilty. [R. C. 1905, § 8537; Pen. C. 1877, § 9; R. C. 1899, 

§ 9201. Rule of construction. The rule of the common law that penal 
statutes are to be strictly construed, has no application to this code. All 
its provisions are to be construed according to the fair import of their terms, 
with a view to effect its objects and to promote justice. [R. C. 1905, § 8538; 


Pen. C. 1877, § 10; R. C. 1899, § 6808. ] , 
Penal statutes are to be construed according to a Sarr lbe intent as expressed in 


N. gar State v. Fargo Bottling Works Co., 19 N. D. 396, 26 L.R.A.(N.8.) 872, 124 


Rule of construction of ordinance regulating construction of wooden buildings relieves 
prosecution from necessity of showing that ordinance was violated. Mayville v. Rosing, 
19 N. D. 98, 26 L.R.A.(N.S.) 120, 123 N. W. 393. 

As to similar provision in Cal. Pen. Code, § 4, see People v. Fowler, 88 Cal. 136, 25 
Pac. 1110; Snell v. Bradbury, 139 Cal. 379, 73 Pac. 150. 


_ § 9202. Duty of court to determine punishment. Exception. Except as 
limited in cases where the jury is authorized to determine the punishment, 
the several sections of this code which declare certain crimes to be punishable 
as therein mentioned, devolve a duty upon the court authorized to pass sen- 
tence, to determine and impose the punishment prescribed. [R. C. 1905, 
§ 8539 ; Pen. C. 1877, § 11; R. C. 1895, § 6809. | 
_ § 8203. Jury when authorized, otherwise court determines limit. Whenever 
in this code the punishment for a crime is left undetermined between certain 
limits, the punishment to be inflicted in a particular case must be determined 
by the jury, when so authorized, or by the court authorized to pass sentence, 
within such limits as may be prescribed by this code. [R. C. 1905, § 8540; 
Pen. C. 1877, § 12; R. C. 1895, § 6810.] 

_ § 9204. Punishments of felonies. Natural persons. Corporations. Except 
m cases where a different punishment is prescribed by this code or by some 
existing provision of law, every offense declared to be a felony is punishable 
by a fine not exceeding one thousand dollars or by imprisonment in the 
penitentiary not less than one and not exceeding five years, or by both such 
fine and imprisonment. In all cases where a corporation is convicted of an 
offense for the commission of which a natural person would be punishable 
as for a felony, and there is no other punishment prescribed by law, such 
corporation is punishable by a fine of not less than five hundred and not ex- 
ceeding five thousand dollars. [R. C. 1905, § 8541; Pen. C. 1877, § 18; RB. C. 
1895, § 6811.] 


PPE ge as felonies when not otherwise prescribed. State v. Taylor, 7 S. D. 533, 


§ 9205. Misdemeanors. Except in cases where a different punishment is 
prescribed by this code or by some existing provisions of law, every offense 
declared to be a misdemeanor is punishable by imprisonment in & county 
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jail not exceeding one year, or by a fine not exceeding five hundred dollars, 
or by both such fine and imprisonment. [R. C. 1905, § 8542; Pen. C. 1877, 
§14;R.C. 1895, § 6812.] 


One convicted of keeping saloon open on Sunday may have license forfeited in addition 
to fine or imprisonment for misdemeanor. State vy. Gilbert, 21 S. D. 204, 111 N. W. 538. 
to excessiveness of fine on conviction for malicious mischief. State vy. Tarlton, 22 
8. D. 495, 118 N. W. 706. 


Where neither amount of costs is specified in judgment, nor number of days of 


imprisonment therefor, such portion of judgment is void for indefiniteness. State v. 
Johnson, 24 S. D. 590, 124 N. Wy. 847, 


As to similar provision in Cal. Pen. Code, $ 19, see People v. Tom Nop, 124 Cal. 150, 
56 Pac. 786; People v. Haagen, 139 Cal. 115, 72 Pac. 836, 


CHAPTER 2. 
PERSONS LIABLE TO PUNISHMENT FOR CRIME. 


§ 9206. Persons liable to punishment. The following persons are liable to 
punishment under the laws of this state: o 
- All persons who commit, in whole or in part, any crime within this state. 


and are afterwards found therein. : 

4. All persons who, being out of this state, cause or aid, advise or encour- 
age another person to commit & crime within this state, and are afterwards 
found therein. “ins 

- All persons who, being out of this state and with intent to cause within 
it a result contrary to the laws of this state, do an act which, in its natural 
and usual course, results in an act or effect contrary to its laws. [R. C. 1905, 


543; Pen. C. 1877 15; R. C. 1895, 6813. ] 

As to similar eels in Cal. Pen. an § 27, see People v. Botkin, 132 Cal. 231, 
84 Am. St. Rep. 39, 64 Pac. 286. 

Consent to crime b person injured. 72 Am. St. Rep. 700. : 

Crimes committed y aid or connivance of persons who are seeking to entrap or con- 
Vict criminals, 81 Am. Dec. 365; 30 Am. Rep. 129. 


9207. Who capable of crime. Exception. All persons are capable of 
committing crime, except those belonging to the following’ classes: 


2. Children over the age of seven years but under the age of fourteen 
years, in the absence of clear proof that at the time of committing the act 
or a charged against them, they knew its wrongfulness, 

diots. 

4. Lunatics, insane persons and all persons of unsound mind, including 
Persons temporarily or partially deprived of reason, upon proof that at the 
time of committing the act charged against them they were incapable of 

owing its wrongfulness, _ 

- + €rsons who commit an act or make an omission, otherwise criminal 
or punishable, through misfortune or by accident or under an ignorance or mis- 
take of fact, which disproves any criminal intent. But ignorance of the law 
does not excuse from punishment for its violation. a 

€rsons who commit an act or make an omission, otherwise criminal 
_ Or punishable, without being conscious thereof. a 

- Persons who commit an act or make an omission, otherwise criminal or 

Punishable, while under involuntary subjection to the power of superiors. 


[R. C. 1905, § 8544: Pen. C. 1877, § 16; R. C. 1895, § 6814.] 
‘ c to similar provision in Cal. Pen, Code, § 26, see People v. Methever, 132 Cal. 326, 
4 Pac. 481. 

2. Proof required to overcome presumption that child between seven and eae 
years of age was incompetent to commit crime. State v. Fisk, 15 N. D. 589, 108 N. W. 
485,11 A. & E. Ann. Cas, 1061, 
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eaae : d 
Female under eighteen years of is not incapable of committing sexual crime an 
is not obliged to nwo as to whether her father had sexual intercourse with her. 
Ex parte Nesson, 25 S. D. 49, 27 L.R.A.(N.S.) 872, 125 N. W. 124. 
Infants’ responsibility for crime. 36 L.R.A. 196; 70 Am. Dec. 496. — 
Does statute fixing age of consent render a girl below that age incapable of sexu 
crime. 27 L.R.A.(NS.) 872. 
Criminal] liability of infant as accessory to theft. 36 L.R.A. 212. 
4. Insanity as defense. State v. Leehman, 2 S. D. 171, 49 N. W. 3. Am. 8t, Re 
Insanity as a defense to an indictment for crime. 36 Am. Dec. 402; 63 Am. St. Kep. 
100; 76 Am. St. Rep. 83. 
Burden of proving insanity as a defense to a crime. 97 Am. Dec. 176; 44 Am. Rep. 
435, 
Irresistible impulse as excuse for crime. 18 L.R.A. 224; 27 L.R.A.(N.S. 461. 
Responsibility for crime committed in fit of anger. 10 L.R.A.(N.S.) ae cide: 8 
Heat of passion which will mitigate or reduce the degree of a homicide. 
L.R.A.(N.S.) 809. 
Weakness of mind as affecting responsibility for criminal act. 10 L.R.A. prey! eer 
Impairment of memory as defense to yrosccution for perjury. 21 L.R.A. e ANS ) 
Effect of insanity on question of heat o passion to mitigate homicide. 5 L.R.A.(N.S. 
- 825. 
Insanity induced by intoxication as excuse for crime. 36 L.R.A. 479. 
Responsibility for chime committed in fit of anger. 10 L.R.A.(N.S.) 1032. 
What are insane delusions. 37 L.R.A. 261. 
Morphinism as affecting responsibility. 39 L.R.A. 262. 
Right of prosecution to show feigned insanity. 31 L.R.A.(N.S.) 113. 
Measure of proof of insanity in criminal case. 39 L.R.A. 737. 
Proof of other crimes to rebut defense of insanity. 62 L.R.A. 300. Sits 
5. This paragraph only applies where scienter material to constitute offense. 
v. Dorman, 9 §. D. 528, 70 N. W. 848. 
Ignorance of fact as a defense to a criminal prosecution. 30 Am. Rep. 617. 
Ignorance of law as an excuse for crime. 10 Am. Dec. 323. 41 
Larceny or embezzlement as affected by belief in right to property taken. 
L.R.A.(N.S.) 549. ; : 

Belief in termination of former marriage as a defense to prosecution for bigamy. 27 
L.R.A.(NS.) 1097; 34 L.R.A.(N.S.) 613. ace 
Ignorance of defendant in prosecution for adultery that other party was married a 
a defense. 18 L.R.A.(N.S.) 527, _ NS.) 
Mistake as to identity of victim as affecting assault or homicide. 33 L.R.A.(NS. 
1070. , 

Assault with intent to murder or kill by unlawful act under mistaken identity of 
person assaulted. 37 L.R.A.(N.S.) 172. : R.A 
Proof of other crimes to rebut defense of mistake in criminal prosecution. 62 L.R.A. 
300 


Religious belief an excuse for failure to furnish medical aid to child. 36 L.R.A.(N.8.) 
633. 


Good faith as defense to criminal responsibility for failure to provide child with 
medical attendance and remedies. 1 B. R. C. 750. ; : 37 
Good faith as affecting criminal responsibility for illegal registration or voting. 

L.R.A.(N.S.) 1177, 


Good faith of offer of marriage as affecting defense to prosecution for seduction. 29 
L.R.A.(N.S.) 423. 


LRA(NS ) embezzlement as affected by belief in right to property taken. 41 
° e ° obte 549, 
L ; A ; : t article furnished as butter is oleomargarine as a defense. 32 
ie Le (NS.) 46. 


Mistake as to beverage as defense to charge of illegal liquor sale. 6 L.R.A.(N.S.) 
477; 21 L.R.A.(N.S.) 525. 

Ignorance of contents of package as defense to carrier in prosecution for transporting 
intoxicating liquor into Prohibition territory. 18 L.R.A.(N S.) 1182. ; 

Seller’s ignorance of minority of purchaser as defense to prosecution for sate of © 
liquor to minor. 25 L.R.A.(N.S.) 669, 

Effect of defendant’s mistake as to age of girl under statute denouncing sexual 
offenses against females below specified age. 25 L.R.A.(NS.) 661. : 

Ignorance that parties to marriage are under age as defense to prosecution for 
officiating at the marriage. 29 L.R.A.(N S.) 504, 


Proof of other crimes to rebut defense of accident or mistake in criminal prosecution. 
62 L.R.A. 300. 


7. Duress as an excuse for crime. 19 L.R.A. 357. 
Coercion as defense to crime. 106 Am. St. Rep. 721. 
Effect of hypnotism in criminal cases, 40 L.R.A. 269, 
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$ 9208. Intoxication, how considered. Effect on intent. No act committed 


Jury may take into consideration the fact that the accused was intoxicated 
at the time, in determining the purpose, motive or intent, with which he 
committed the act. [R. C. 1905, § 8545 ; Pen. C. 1877, § 17 ; R. C. 1895, § 6815.] 
Evidence of intoxication admissible as bearing upon existence of intent. State v. 
Koerner, 8 N. D, 292, 78 N. W. 981, 73 Am. St. Rep. 752; People v. Odell, 1 D. 189, 46 


eee o defense if defendant has control of faculties. State v. Ford, 16 S. D. 
228, 92 N. W. 18. 

Evidence of intoxication may be considered on a prosecution for burglary. State v, 
Ford, 16 8. D. 228, 92 N. W. 18. 

Drunkenness as an excuse for crime. 36 L.R.A. 465; 40 Am. Rep. 560. 

——as a defense to homicide. 13 L.R.A.(N.S.) 1024 3 25 L.R.A.(N.S.) 376, 

Effect of intoxication on the question of heat of passion to mitigate homicide. § 
L.R.A.(N.S.) 825. 

As to similar provision in Cal. Pen. Code, § 22, see People v. Methever, 132 Cal. 326, 


64 Pac. 481. 
§ 9209. Morbid propensity, no defense. A morbid propensity to commit 


been ineapable of knowing the wrongfulness of such acts, forms no defense 
to a prosecution therefor. [R. C. 1905, § 8546; Pen. C. 1877, § 18; R. C. 1899, 
6816. ] 


Kleptomania as a defense to theft. 18 L.R.A. 229. 


§ 9210. Acquitted for insanity. Court may commit. When a jury has 
returned a verdict acquitting a defendant upon the ground of insanity, the 
court may thereupon, if the defendant is in custody, and it deems his dis- 
charge dangerous to the public safety, order him to be committed to the 
State hospital for the insane, or to the care of such person or persons as the 
court may direct till he becomes sane. [R. C. 1905, § 8547; Pen. C. 1877, § 19; 
R. C. 1899, § 6817. ] ; 

6 Lee ip one acquitted of crime by reason of insanity. 1 L.R.A.(N.8.) 5405 
-R.A.(N.S.) 946. ; . 

§ 9211. Superior power exonerates. Duress. Coverture. The involuntary 
subjection to the power of a superior which exonerates a person charged with 
4 criminal act or omission from punishment therefor, arises either from: 

1. Duress ; or, 

2. Coverture. [R. C. 1905, § 8548; Pen. C. 1877, § 20; R. C. 1899, § 6818.] 

§ 9212. What superior power excuses. The duress which excuses a per- 
son from punishment who has committed a prohibited act or omission must 
be an actual compulsion by use of force or fear. [R. C. 1905, § 8549; Pen. C. 
1877, § 21; RK. ¢. 1899, § 6819.] — : 

§ 9213. Superior power inferred. Exceptions. A subjection sufficient to 
excuse from punishment may be inferred in favor of a wife, from the fact of 
Coverture, whenever she committed the act charged in the presence and with 
the assent of her husband, except when such act is a participation in: 

reason. 

Murder. 

- Manslaughter. 

Maiming. 

. Attempt to kill. 

Rape. 

- Abduction. 

- Abuse of children. 

eduction. 

10. Abortion, either upon herself or another female. 

11. Concealing the death of an infant, whether her own or that of another. 
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12. Fraudulently producing a false child, whether as her own or that of 
another. 

13. Bigamy. 

14. Incest. 

15. The crime against nature or sodomy. 

16. Indecent exposure. 

17. Obscene exhibitions of books and prints. 

18. Keeping a bawdy or other disorderly house. 

19. Misplacing a railway switch; or, 

20. Obstructing a railway track. [R. C. 1905, § 8550; Pen. C. 1877, § 22; 
R. C. 1899, § 6820.} 

one of wife inferred from coverture. Neys v. Taylor, 12 S. D. 488, 81 N. W. 


§ 9214. Duress. When not inferred. In case of the crimes enumerated in 
the last section, the wife is not excused from punishment by reason of her 
subjection to the power of her husband, unless the facts proved show a case 
of duress as defined in section 8549. [R. C. 1905, § 8551; Pen. C. 1877, § 23; 
R. C. 1899, § 6821.] Bog 

§ 9215. Inference from coverture, may be rebutted. The inference of sub- 
jection arising from the fact of coverture may be rebutted by any facts show- 
ing that in committing the act charged the wife acted freely. [R. C. 1905, 
§ 8552; Pen. C. 1877, § 24: R. C. 1899, § 6822.] ear. 

§ 9216. Public ministers exempt. Ambassadors and other public ministers 
from foreign governments accredited to the president or the government of 
the United States, and recognized by it according to the laws of the United 
States, with their secretaries, messengers, families and servants are not liable 
to punishment in this state. [R. C. 1905, § 8553; Pen. C. 1877, § 25; RB. C. 
1895, § 6823.] 


CHAPTER 3. 
PARTIES TO CRIME. 


§ 9217. Parties to crime classified. The parties to crime are classified as: 

1. Principals; and, 

2. Accessories. [R. C. 1905, § 8554; Pen. C. 1877, § 26; BR. C. 1899, § 6824.] 

§ 9218. Principals, who are. Al] persons concerned in the commission of 
& crime, whether it is a felony or a misdemeanor, and whether they directly 
commit the act constituting the offense, or aid and abet in its commission, 
or not being present, have advised and encouraged its commission, and all 
persons counseling, advising or encouraging children under the age of four- 
teen years, lunatics or idiots, to commit any crime, or who by fraud, con- 
trivance or force, occasion the drunkenness of another for the purpose of 
causing him to commit any crime, or who by threats, menaces, command or 
Coercion, compel another to commit any crime, are principals in any crime 
so committed. [R. C. 1905, § 8555; Pen. C. 1877, § 27; RB. C. 1895, § 6825.] 


One who procures another to commit felon , though not present, is principal. State 
y Phelps. 5 8. D. 480, 59 N. W. 471; State v. Kent, 5 ND. 516, 67 N. W. 1052, 35 


One procuring another to commit perjury is not a principal with such other. State 
v. Pratt, 21 S. D. 305, 112 N. w. 152. 
Aiding and abetting the commission of a crime. 51 Am. Rep. 373; 13 Am. Rep. 177. 
Homicide bY. acting through innocent or irresponsible agent. 2 L.R.A.(N.S.) 897. 
i 


Is one assisting relative in peril bound by the latter’s act in bringing on the diff- 
oO 1013. 
Criminal] responsibility of one who aids another in assault in which the latter, with- 


_out his knowle &e or consent, uses a deadly weapon. 23 L.R.A.(NS.) 273. 
Fe ee for assisting in unlawful arrest or subsequent detention. 14 L.R.A.(N.S.) 
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Criminal liability of one abetting suicide. 66 L.R.A. 304; 28 L.R.A.(N.S.) 243. 

Confederates in uttering or publishing forged instruments. 8 L.R.A.(NS.) 1178. 

Unlawfully issuing license for disorderly house as keeping the same. 29 L.R.A.(N.S.) 
721 


Criminal responsibility for homicide in carrying out unlawful conspirac}. 68 L.R.A. 
193 , 


Effect of oes in purchase and division of quantity of liquor to render one 
guilty of unlawful sale. 22 L.R.A.(N.S.) 560. . 

Is one who obtains liquor for, and delivers it to another, using the latter’s money, 
guilty of selling the same. 24 L.R.A.(N.S.) 268; 28 L.R.A.(N.S.) 334. 

Procuring liquor for another on physician’s prescription for self as an illegal sale. 
21 L.R.A.(NS.) 1008. 

Knowledge necessary to charge owner with conduct of tenants or others in selling 
intoxicating liquors on premiscs in violation of injunction. 25 L.R.A.(N.S.) 602. 


Criminal or penal liability for act of copartner, servant or agent. 41 L.R.A. 650; 
43 L.R.A,(N.S.) 2. 


——violation of liquor laws. 41 L.R.A. 660; 16 L.R.A.(N.S.) 786; 20 L.R.A.(N.S.) 
821 


As to similar provision in Cal. Pen. Code, § 31, see People v. Gusti, 113 Cal. 177, 
45 Pac. 263; People v. Dole, 122 Cal. 486, 68 Am. St. Rep. 50, 55 Pac. 581; People v. 
Morine, 138 Cal. 626, 72 Pac. 166; People v. Chin Yuen, 144 Cal. 305, 77 Pac. 954. 

§ 9219. Accessories, who are. All persons who, after the commission of 
any felony, conceal or aid the offender, with knowledge that he has com- 
mitted a felony, and with intent that he may avoid or escape from arrest, 
trial, conviction or punishment, are accessories. [R. C. 1905, § 8556; Pen. C. 
1877, § 28; R. C. 1899, § 6826.] 

Accessories after the fact. 80 Am. Dec. 95. 

Child as accessory to theft. 36 L.R.A. 202. 

Offense of accessory before the fact. 33 L.R.A.(N.S.) 334. 

Abortionist as an accessory before the fact in case of death. 63 L.R.A. 909. 

As to similar provision in Cal. Pen. Code, § 32, see People v. Collun, 122 Cal. 186, 
54 Pac. 589; People v. Garnett, 129 Cal. 364, 61 Pac. 1114. 

§ 9220. Misdemeanors. No accessories. In misdemeanor there are no ac- 

cessories. [R. C. 1905, § 8557; Pen. C. 1877, § 29; R. C. 1899, § 6827.] 
_ § 9221. Accessories, how punished. Except in cases when a different pun- 
ishment is prescribed by law, an accessory to a felony is punishable by impris- 
onment in the penitentiary not less than one and not exceeding five years, 
or in the county jail not exceeding one year, or by fine not exceeding five 
hundred dollars, or by both such fine and imprisonment. [R. C. 1905, § 8558; 
Pen. C. 1877, § 30; R. C. 1895, § 6828.] 


CHAPTER 4. 
CRIMES AGAINST RELIGION AND CONSCIENCE. 


§ 9222. Blasphemy defined. Blasphemy consists in wantonly uttering or 
publishing words, casting contumelious reproach or -profane ridicule ‘upon 
God, Jesus Christ, the Holy Ghost, the holy scriptures, or the Christian 
religion. [R. C. 1905, § 8559; Pen. C. 1877, § 31; R. C. 1899, § 6829.] 

Proof of corpus delicti in prosecution for blasphemy. 68 L.R.A. 56, 70-72. 
Blasphemy and profanity as crimes. 22 L.R.A. 353. 
Blasphemy as disturbance of the public peace. 32 L.R.A.(N.S.) 505. 

an of profane language while on one’s own premises as an offense. 49 L.R.A.(N.S.) 


As to similar provision in Cal. Pen. Code, § 415, see Ex parte Foley, 62 Cal. 508. 

§ 9223. Serious discussion not blasphemy. If it appears beyond reasonable 
doubt that the words complained of were used in the course of a serious 
discussion, and with intent to make known or recommend opinions enter- 
tained by the accused, such words are not blasphemy. [R. C. 1905, § 8560; 
Pen. C. 1877, § 32; R. C. 1899, § 6830.] 

§ 9224. Misdemeanor. Blasphemy is a misdemeanor. [R. C. 1905, § 8561; 
Pen. C. 1877, § 33; R. C. 1899, § 6831.] 
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§ 9225. Profane swearing defined. Profane swearing consists in any use 
of the name of God, or Jesus Christ, or the Holy Ghost, either in imprecating 
divine vengeance upon the utterer or any other person, or in light, trifling 
or irreverent speech. [R. C. 1905, § 8562; Pen. C. 1877, § 34; R. C. 1899, 

6832. 

; Banh of blasphemy. 22 L.R.A. 353. ; . 

§ 9226. Punishment of. Every person guilty of profane swearing is pun- 
ishable by a fine of one dollar for each offense. [R. C. 1905, § 8563; Pen. C. 
1877, § 35; R. C. 1899, § 6833.] oo, 

§ 9227. Summary conviction for. Whenever any profane swearing is com- 
mitted in the presence and hearing of any justice of the peace or other 
magistrate, while holding a court, or under any other circumstances such as 
in the opinion of the magistrate amount to a gross violation of public decency, 
such magistrate may, in his discretion, immediately convict the offender, 
he any other proof. [R. C. 1905, § 8564; Pen. C. 1877, § 36; BR. C. 1899, 

6834. | 

§ 9228. Penalties, how collected. Commitment for. If the offender does 
not forthwith pay the penalties incurred, with the costs, or give security for 
their payment within six days, he shall be committed by warrant to the 
county jail for every offense, or for any number of offenses whereof he was 
convicted at one and the same time, for not less than one nor more than three 
days; there to be confined in a room separate from all other prisoners. 
[R. C. 1905, § 8565; Pen. C. 1877, § 37; R. C. 1899, § 6835. 


As to similar provision in Cal. Pen. Code, §§ 1214, 1215, see arte Rosenheim, 
83 Cal. 388, 23 Pac. 372; People v. Sutter St. R. Co., 129 Cal. 545, 79 Am. St. Rep. 137, 
62 Pac. 104. 


§ 9229. Obscene language. Public place. Any person who shall utter or 
speak any obscene or lascivious language or words, in any public place, or in 
the presence of females, or of children under ten years of age, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof before any justice 
of the peace of this state, or before a county court exercising increased juris- 
diction, as provided in section 111 of the constitution of this state, shall 
be liable to a fine of not more than one hundred dollars, or imprisonment in 
the county jail not more than thirty days, or both, at the discretion of the 
court. [R. C. 1905, § 8566: 1883, ch. 87, § 1; R. C. 1895, § 6836.] 

Disorderly language as disturbance of ublic peace. 32 L.R.A.(NS.) 505. 

Carrier’s liability for obscene language by employes to passengers. 14 L.R.A. 739. 

Necessity of use of words per se obscene to constitute offense under statute relating 
to obscenity. 22 L.R.A.(N.S.) 225. 


Use of proteus or offensive language while on one’s own premises as an offense. 49 
L.R.A.(N.S.) 919. 


§ 9230. Unlawful to use obscene language over telephone. Penalty. Any 
person who shall utter or speak any obscene or lascivious language over any 
public telephone line in this state shall be deemed guilty of a misdemeanor, 
and upon conviction thereof before any justice of the peace, or before any 
county court exercising increased jurisdiction, as provided by the constitution 
of this state, shall be liable to a fine of not more than one hundred dollars, 
or imprisonment in the county jail for a period not exceeding thirty days, 
at the discretion of the court or magistrate before whom a conviction shall be 
had. [1907, ch. 249, ] 

As this act of 1907 was not assigned by the legislature to aie particular chapter 
1 


of the codes, but is placed here by the compilers, evidently the limitation in section 


9249 does not apply to it. For the general limitation of prosecutions for misdemeanors 
see section 10522. 


§ 9231. Theaters open on Sunday, unlawful. Penalty. It shall be unlawful 
to keep open or to run or permit the running of any theater, show, moving 
picture show or theatrical] performance, upon the first day of the week, com- 
monly called the Sabbath. Any person, firm or corporation violating any of 
the provisions of this section shall upon conviction thereof, be deemed guilty 
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of a misdemeanor, and shall be punished by a fine of not less than twenty-five 
dollars or more than fifty dollars. (1911, ch. 285.] 
The note to section 9230 applies here. 
Constitutional provisions against special legislation are not violated by this section. 


State ex rel. Temple v. Barnes, 22 N. D. 18, 37 L.R.A.(N.S.) 114, 132 N. W. 215, Ann. 
Cas. 1913E, 930. 


What amusements are prohibited by Sunday laws. 30 L.R.A.(N.8.) 465. 
Keeping theater open on Sunday as violation of Sunday law. 17 L.R.A.(NS.) 1157, 


§ 8567; Pen. C. 1877, § 38; R. C. 1999, § 6887.] 
oe etitutionality of Sunday laws. 22 L.R.A. 721; 49 Am. Dee. 616 ; 78 Am. St. Rep. 


Criminal liability for Sabbath breaking by agent or servant. 41 L.R.A. 658, 670. 
Criminal liability of children for Sabbath descetatlon. 36 L.R.A. 208. 
Municipal ordinance regulating observance of Sunday, which is also regulated by 
te law. 17 L.R.A.(NS.) 51. 
Right of both state and municipality to convict of violation of Sunday closing laws, 
31 L.R.A.(N.S.) 708. 
to similar provision in Cal. Pen. Code, § 300, see Ex parte Burke, 59 Cal. 6, 43 
Am. Rep. 231; Ex parte Koser, 60 Cal. 177. 

§ 9233. Sabbath breaking defined. Any violation of the foregoing pro- 
hibition is Sabbath breaking. [R. C. 1905, § 8568; Pen. C. 1877, § 39; R. C. 
1899, § 6838. 

sotalol Sunday law as a continuing offense. 20 L.R.A.(N.S.) 783. 
Day defined. Under the term “ day,’’ as employed in the phrase 
* first day of the week,’’ in the seven sections following, is included all the 
time from midnight to midnight. [R. C. 1905, § 8569; Pen. C. 1877, § 40; 
R. C. 1899, § 6839. ] ; 

§ 9235. Acts of Sabbath breaking enumerated. The following are the acts 
forbidden to be done on the first day of the week, the doing of any of which 
18 Sabbath breaking: 

1, Servile labor. 

2. Public sports. 

3. Trades, manufactures and mechanical employments. 

4. Public traffic, 


F earns Process. [R. C. 1905, § 8570; Pen. C. 1877, § 41; R. C. 1895, 


Sunday transfer of property is effective so far as executed. Rosenmaum v. Hayes, 10 
N. D. 311, 86 N. W. 973. ‘ 
Several violations on the same day of the statute prohibiting business upon Sunday 
constitute but one offense. 57 Am. Rep. 467. 
As to similar provision in Cal. Pen. Code, § 301, see Ex parte Burke, 59 Cal. O48 
Am. Rep, 231; Ex parte Koser, 60 Cal. 177. . 
- Servile labor prohibited. All manner of servile labor on the first 
day of the week is prohibited, excepting works of necessity or charity. [R. C. 
1905, § 8571; Pen. C. 1877, § 42: RC 1899, § 6841.] 
Sunday labor. 14 L.R.A. 192, 
Work which may be done on Sunday. 30 Am. St. Rep. 27. 
ecular acts which are not unlawful, on Sunday. 32 Am. Rep. 557. 
Running of Trailways upon Sunday whether a work of necessity. 40 Am. Rep. 418, 
Agricultural operations on Sunday as works of necessity. 5 L.R.A.(N.S.) 320. 
Kee ing barber shop open on Sunday. 14 L.R.A. 194; 55 Am. Rep. 556. 
Right of servant to recover for extra work done on Sunday. 30 L.R.A.(N.S.) 659. 
sapervant's duty to obey master’s orders as to working on Sunday. 24 L.R.A.(N.S.) 


_ § 9237, Defense, other day observed. It is a sufficient defense in proceed- 


a8 not to interrupt or disturb other persons in observing the first day of 
5 essa as holy time. [R. C. 1905, § 8572; Pen. C. 1877, § 44; R. C. 1899, 
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§ 9238. Prohibited sports enumerated. All shooting, sporting, horse racing, 
gaming or other public sports, upon the first day of the week, are pro- 
hibited. [R. C. 1905, § 8573; Pen. C. 1877, § 45; R. C. 1899, § 6843.] 

Prohibition of Sunday sports or games. 17 L.R.A. 830. 

What amusements are prohibited by Sunday laws. 30 L.R.A.(N.S.) 465. 

Keeping theater open on Sunday as violation of Sunday law. 17 L.R.A.(N.S.) 1157. 

Playing baseball on Sunday as an offense. 21 L.R.A.(N.S.) 23; 32 L.R.A.(N.S.) 
1186; 41 L.R.A.(N.S.) 407. 

Validity of classification in Sunday law as to keeping open place of. 32 L.R.A.(N.S.) 
1190. 


Surf bathing as violation of Sunday laws. 30 L.R.A.(N.S.) 470. 
§ 9239. Trades and employments prohibited. All trades, manufactures and 
mechanical employments, upon the first day of the week, are prohibited. 
_([R. C. 1905, § 8574; Pen. C. 1877, § 46; R. C. 1899, § 6844.] 


Validity of classification in Sunday law. 14 L.R.A.(N.S.) 1259; 32 L.RA.(N.S.) 
1190 


Special penalty for violation of Sunday closing act. 15 L.R.A.(NS.) 646, 
Keeping barber shop open on Sunday. 14 L.R.A. 194; 55 Am. Rep. 556. 


§ 9240. Public traffic prohibited. All manner of public selling, or offering 
or exposing for sale publicly, of any commodities upon the first day of the 
week, is prohibited, except that meats, milk and fish may be sold at any time 
before nine o’clock in the morning, and except that food may be sold to be 
eaten upon the premises where sold, and drugs and medicines and surgical 
appliances may be sold at any time of the day. [R. C. 1905, § 8575; Pen. C. 
1877, § 47; R. C. 1899, § 6845.] 

i alialty of classification in Sunday law. 14 L.R.A.(N.S.) 1259; 32 L.R.A.(N.S.) 


Duty of innkeeper as to furnishing liquor to traveler on Sunday. 2 B. R. C. 687. 


- oe liability for sale of liquor on Sunday by copartner, servant or agent. 41 
-R.A. 670. 


Sale and delivery of food stuffs on Sunday as work of necessity. 18 L.R.A.(N.S.) 617. 

§ 9241. Serving process prohibited. All service of legal process of any 

description whatever, upon the first day of the week, is prohibited, except 

in cases of breach of the peace or apprehended breach of the peace, or when 

sued out for the apprehension of a person charged with crime, or except 

when such service shall be specially authorized by law. [R. C. 1905, § 8576; 
Pen. C. 1877, § 48; R. C. 1899, § 6846.] 


First publication of summons cannot be made on Sunday. McLaughlin v. Wheeler, 
2 8. D. 379, 50 N. W. 834, 


§ 9242. Sabbath breaking, how punished. Every person guilty of Sabbath 
breaking is punishable by a fine of not less than one dollar nor more than ten 
dollars, at the discretion of the court, for each offense. [R. C. 1905, § 8577; 
1899, ch. 142; R. C. 1899, § 6847, ] 


Special penalty for violation of Sunday closing act. 15 L.R.A.(N.S.) 646. 
Violation of Sunday law as contributory negligence. 21 L.R.A.(N.S.) 669. 


86 RA TN ey law as defense to action for personal injuries. 9 L.R.A. 321; 


LEA (NS ees to person traveling on Sunday from defects in highway. 13 


§ 9243. Fines, how collected. No exemption. The fines prescribed in this 
chapter for profane Swearing and for Sabbath breaking, may be collected 
in the manner prescribed by law, for the collection of debts; but no property 
shall be exempt from execution which has been taken to satisfy any such 
fines and costs. [R. C. 1905, § 8578; Pen. C. 1877, § 50; R. C. 1899, § 6848.] 

§ 9244, Maliciously serving process. Whoever maliciously procures any 
process 1n a civil action to be served on Saturday upon any person who keeps 
Saturday as holy time, and does not labor on that day, or serves upon him 
any process returnable on that day or maliciously procures any civil action 
to which such person is a party to be adjourned to that day for trial, 18 
guilty of a misdemeanor. [R. C. 1905, § 8579: Pen. C. 1877, § 51; R. C. 
1899, § 6849,] 

§ 9245, Compelling form of belief. Any willful attempt, by means of 
threats or Violence, to compel any person to adopt, practice or profess any 
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particular form of religious belief, is g misdemeanor. [R. C. 1905, § 8580; 
Pen. C. 1877, § 52; R. C. 1899, § 6850.) 
§ 9246. Preventing religious act. Every person who willfully prevents, by 


upon or recommended to such person by the religion which he professes, is 
£899" § rie ene [R. C. 1905, § 8581; Pen. C. 1877, § 53; R. C. 
_ § 9247, Disturbing religions meeting. Every person who willfully disturbs, 
interrupts or disquiets any assemblage of people met for religious worship, 
by any of the acts or things hereinafter enumerated, is guilty of a misde- 


meanor. [R. C. 1905, § 8582; Pen. C. 1877, § 54; B.C 1899, § 6852.) 
- Character of meeting easential to the offense of distributing a meeting. 30 L.R.A. (N.S.) 


§ 9248. Acts deemed to be, enumerated. The following are the acts deemed 
to constitute disturbance of a religious meeting: 

- Uttering any profane discourse, committing any rude or indecent act, 

or making any unnecessary noise, either within the place where such meeting 


3. Exhibiting, within the like distance, any shows or plays without a license 
by the proper authority. : 

4. Engaging in, or aiding or promoting, within the like distance, any racing 
of animals or gaming of any description. Es ; 

9. Obstructing in any manner, without authority of the law, within the like 

istance, the free passage along any highway to the place of such meeting. 
[R. C. 1905, § 8583; Pen. C. 1877, § 55; R. C. 1899, § 6853.] 

§ - Time for prosecution limited. No prosecution for any of the offenses 
mentioned in this chapter shall be maintained unless commenced within thirty 
ng ie ‘a after the commission thereof. [R. C. 1905, § 8584; R. C. 1895, 


See notes to sections 9230, 9231. 


CHAPTER 5. 
CRIMES AGAINST THE ELECTIVE FRANCHISE. | 


§ 9250. Elector. Giving or receiving bribe. Every person, who, by force, 
threats, bribery or by offering to give or by giving a bribe to any elector, or 
by any corrupt means whatever, either directly or indirectly, attempts to 
Influence or influences any such elector in giving his vote at any election ; 
or who attempts to deter or deters him from giving his vote at such elec- 
tion, or attempts by any means whatever to awe, restrain, hinder or disturb 
any elector in the free exercise of the right of suffrage, or defrauds any elector 
at any such election by deceiving and causing such elector to vote for a 

fferent person for any office than he inten 

©ing an inspector, member of the board of election, judge or poll clerk of 


induces or attempts to induce any elector, either by menaces, or reward or 
Promises thereof, to vote differently from what such elector intended or 
desired to vote, is guilty of a misdemeanor and is punishable by a fine not 
exceeding one thousand dollars and not less than one hundred dollars and by 
imprisonment in the county jail not exceeding one year and not less than 
three months. [R, C. 1905, § 8585; Pen. C. 1877, § 56; R. C. 1895, § 6855.] 

§ 9251. Elector, Illegal influence. Every person offering, giving or loan- 
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ing to another any money or other thing of value, to induce him to influence 
any elector to vote in a particular way or for any person at any such election, 
shall be punished by a fine not exceeding five hundred dollars, or be impris- 
oned in the county jail not exceeding one year, or by both such fine and 
imprisonment. [R. C. 1905, § 8586; Pen. C. 1877, § 57; R. C. 1899, § 6856.] 

§ 9252. Betting upon election, how punished. Every person who makes, 
offers or accepts any bet or wager upon the result of any election, or upon 
the success or failure of any person or candidate, or upon the number of 
votes to be cast either in the aggregate or for any particular candidate, or 
upon the vote to be cast by any particular person or persons, or upon the 
decision to be made by any inspector of election, board of election or any 
member thereof, or any canvasser, board of canvassers or other election 
officers, or any question arising in the course of an election, or upon any event 
whatever depending upon the conduct or result of an election or upon the 
conduct or decision of any officer of an election or board of such officers, 
is guilty of a misdemeanor. [R. C. 1905, § 8587; Pen. C. 1877, § 58; R. C. 
1895, § 6857.] | : 

§ 9253. Offers of office, how punished. Every person who, being a candi- 
date at any election, offers or agrees to appoint or procure the appointment 
of any particular person or persons to office, as an inducement or considera- 
tion to any person to vote for, or to procure or aid in procuring the election 
of such candidate, is guilty of a misdemeanor. [R. C. 1905, § 8588; Pen. C. 
1877, § 59; R. C. 1899, § 6858. ] 

§ 9254. Communicating same. Every person who, not being a candidate, 
communicates any offer made in violation of the last section, to any person, 
with intent to induce him to vote for or to procure or aid in procuring the 
election of the candidate making the offer, is guilty of a misdemeanor. 
 [R. C. 1905, § 8589; Pen. C. 1877, § 60; R. C. 1899, § 6859.] 

§ 9255. Contributing money for elections, how punished. Exceptions. 
Every person who, with intent to promote the election, either of himself or 
of any other person or candidate, either: 

1. Furnishes, or engages to pay or deliver any money or property, for the 
purpose of procuring the attendance of voters at the polls, or for the purpose 
of compensating any person for procuring attendance of voters at the polls, 
except for the conveyance of voters who are sick, poor or infirm; or, 

2. Furnishes, or engages to pay or deliver any money or property, for any 
purpose intended to promote the election of any candidate, except for the 
expenses of holding and conducting public meetings for the discussion of 
public questions, and of printing and eirculating ballots, handbills and other 
papers, previous to such election, is guilty of a misdemeanor. [R. C. 1908, 
§ 8590; Pen. C. 1877, § 61; R. C. 1899, § 6860. | 

§ 9256. Defrauding elector in his vote. Every person who fraudulently 
alters the ballot of any elector or substitutes one ballot for another, or 
furnishes any elector with a ballot otherwise than as provided and authorized 
by law, or with a ballot containing more than the proper number of names, 
or who intentionally practices any fraud upon any elector to induce him to 
deposit a ballot as his vote and to have the same thrown out and not counted, 
or otherwise to defraud him of his vote, is guilty of a misdemeanor. [R. C. 
1905, § 8591; Pen. C. 1877, § 62; R. C. 1895, § 6861. ] 

§ 9257. Obstructing elector. Every person who willfully and without law- 
ful authority obstructs, hinders or delays any elector on his way to any po 
where an election shall be held, is guilty of a misdemeanor. [R. C. 1905, 
§ 8592; Pen. C. 1877, § 63; R. C. 1899, § 6862.] 

§ 9258. Double voting or offer. Every person who votes more than once 
at any election, or who offers to vote after having once voted, either in the 
Same or in another election precinct or district, shall be punished by fine not 
exceeding two hundred dollars, or by imprisonment in the county jail not 
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ts One year. [R. C. 1905, § 8593; Pen. C. 1877, § 64: R. C. 1899, 
§ 9259, Unqualified voter. Every person knowing himself not to be a 


by a fine not exceeding two hundred dollars, or by imprisonment in the 

county jail not exceeding six months. [R. C. 1905, § 8594; Pen. C. 1877, 

5955 B.C, 1899, § 6864.} minal bility for illegal ting. 37 
ai ecting crimina onsibility for illega istration or voting. 
L.R.A.(N.S.) itr aa Si i A ee . 

§ 9260. Procuring unqualified vote. Every person who procures, aids, 
assists, counsels or advises another to give his vote, knowing that such person 
is disqualified, shall be punished by a fine not exceeding five hundred dollars, 
nor less than fifty dollars, and by imprisonment in the county jail not 
Suen one year. [R. C. 1905, § 8595; Pen. C. 1877, § 66; R. GC. 1899, 

§ 9261. Advising unqualified voting. Every person who procures or 
counsels another to enter any town, ward or election precinct or district for 
the purpose of giving his vote at an election, knowing that such person is not 
entitled so to vote, is guilty of a misdemeanor. [R. C. 1905, § 8596; Pen. C. 
1877, § 67; B.C. 1899, § 6866.) 

62. Voting in wrong precinct or district. Every person who, at any 


election, knowingly votes or offers to vote in any election precinct or district 


m which he does not reside, or in which he is not authorized by law to vote, 
18 guilty of a misdemeanor. [R. C. 1905, § 8597; Pen. C. 1877, § 68; R. C. 


an annual township meeting held in another township within the same year, 
ie 0 86 36a misdemeanor. [R. C. 1905, § 8598; Pen. C. 1877, § 741; R. C. 
§ 9264. Convicted felon. Denied vote. very person who, having been 
Convicted of any bribery or felony, thereafter offers to vote at any election 
without having been pardoned and restored to all the rights of a citizen, 
Deas & misdemeanor. [R. C. 1905, § 8599; Pen. C. 1877, § 69; R. C. 


$265. Unauthorized registration, how punished. Every person who 
Causes his name to be registered as that of an elector, upon any registry of 
voters authorized by law to be kept in any town, city or election precinct 
or district of this State, knowing that he is not a qualified voter within the 
territorial limits covered by such registry, is punishable by imprisonment 


In ae Penitentiary not legs than one year. [R. C. 1905, § 8600; Pen. C. 


faith as affecti criminal responsibility for illegal registration or voting. 37 
LRA(NS.) 1177. 8 


ter. Every person who, within any city, 


or election precinct or district of this state, or at the time of offering his vote 
at any election, Knowingly makes any false statement or employs any false 
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representation or false pretense or token, to procure his name to be registered 
or his vote to be received, is guilty of a misdemeanor. [R. C. 1905, § 8602; 
Pen. C. 1877, § 72; R. C. 1899, § 6872.] i 

§ 9268. Constructive false statements. A false statement, representation 
or token, made or used in the presence and to the knowledge of a person 
requesting his name to be registered or offering his vote, is to be deemed 
made by himself, if it appears that it was made or used in support of his 
claim to be registered or to vote, that he knew it to be false and suffered it 
COB ted. [R. C. 1905, § 8603; Pen. C. 1877, § 73; R. C. 1899, 

§ 9269. Disturbance of public meeting. Every person who willfully dis- 
turbs or breaks up any public meeting of electors and others, lawfully being 
held for the purpose of considering public questions, is guilty of a mus- 
demeanor. [R. C. 1905, § 8604; Pen. C. 1877, § 74; R. C. 1899, § 6874.] 

§ 9270. Preventing public meeting of electors. Every person who, by 
threats, intimidation or unlawful violence, willfully hinders or prevents 
electors from assembling in public meeting for the consideration of public 
questions, is guilty of a misdemeanor. [R. C. 1905, § 8605; Pen. C. 1877, 
§ 75; R. C. 1899, § 6875.] 

§ 9271. Preventing attendance at public meeting. Every person who 
makes use of any force or violence or of any threat to do any unlawful act, 
as a means of preventing an elector from attending any public meeting 
lawfully held for the purpose of considering any public questions, is guilty 
ear [R. C. 1905, § 8606; Pen. C. 1877, § 76; R. C. 1899, 

§ 9272. Intimidating and bulldozing electors. Every person who willfully, 
by unlawful arrest, by force and violence or by threats or intimidation, 
prevents or endeavors to prevent an elector from freely giving his vote at 
any election, or employs either of such means to hinder him from voting, OIF 
to cause him to vote for any person or candidate, shall be punished by 4 
fine not exceeding one thousand dollars, and not less than fifty dollars. 
[R. C. 1905, § 8607; Pen. C. 1877, § 77; R. C. 1899, § 6877.] 

§ 9273. Violence, threats, etc., of electors. Every person who procures or 
endeavors to procure the vote of any elector, or the influence of any person 
or other electors, at any election, for himself or for or against any candidate, 
by means of violence, threats of violence, or threats of withdrawing custom 
or dealings in business or trade, or enforcing the payment of debts, or bring- 
ing a suit or criminal prosecution, or any other threat of injury to be inflicted 
by him or by his means or procurement, shall be punished by a fine not exceed- 
ing one thousand dollars, and by imprisonment in the county jail not 
§ e878] six months. [R. C. 1905, § 8608; Pen. C. 1877, § 78; RB. C. 1899, 

§ 9274. Disobedience of election judges and officers. Every person who 
willfully disobeys a lawful command of an inspector or judge of election OF 
board of election, or board of judges of an election or election officers, given 
in the execution of his or their duty as such at any election, is guilty of a 
misdemeanor. [R. C. 1905, § 8609; Pen. C. 1877, § 79; BR. C. 1895, § 6879.] 

_§ 9275. Violence disturbing election. Every person who is guilty of any 
riotous conduct, or causes any disturbance or breach of the peace, or uses any 
disorderly violence or threats of violence, whereby any elector is impeded oF 
hindered, or whereby the lawful proceedings of any inspector or judge © 
election or poll clerk or other officer of election or election officer, or board 
of election or canvasser at such election, in the discharge of his or their duty, 
are interfered with, is guilty of a misdemeanor. [R. C. 1905, § 8610; Pen. C. 
1877, § 80; R. C. 1895, § 6880.] 

_§ 9276. Disobedience. Summary arrest therefor. Whenever, at an elec- 
tion, any person refuses to obey the lawful command of an inspector oF 
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judge of election, or of a board of election or other officer of election or 
election officer or board of Canvassers, or by any disorderly conduct in his or 


shall be completed. But such order shall not prohibit the person taken into 
custody from voting at such election. [R. C. 1905, § 8611; Pen. ¢. 1877, 
1.] 


§ 9277. Suc arrest not defense. The fact that any person, offending 
against the Provisions of the Preceding section, was taken into custody and 
detained, as therein authorized, forms no defense to a prosecution for the 
offense committed, under any provisions of this code. [R. C. 1905, § 8612; 

» § 68 


1905, § 8614; 1893 ch. 66, § 31; R. C. 1895, § 6884. ] 
80. Destroying supplies, lists or cards. Every person who, during an 
election, willfully removes or destroys any of the supplies or other con- 


Shall be fined in any Sum not exceeding one hundred dollars. [R. C. 1905, 
§ 8615. 1893, ch. 66, § 32; R. C. 1895, § 6885.] 
81. False poll list. Every poll clerk or clerk of the poll at any election, 
who willfully keeps a false poll list, or who knowingly inserts in his poll 
list any false Statement, is guilty of a misdemeanor. [R. C. 1905, § 8616; 
886. 


8617; Pen. C. 1877, § 85; R. C. 1895, § 6887.] 
certifying. Every inspector or judge of 
election, member of any board of election or of canvassers, poll clerk, 


VOL. 11 —~ 31, 2177 


§§ 9283-9292 PENAL CODE. Crimes, Elective Franchise. 


messenger or other officer authorized to take part in or perform any duty 
in relation to any canvass or official statement of votes cast at any election, 
who willfully makes any false canvass of such votes, or makes, signs, publishes 
or delivers any false returns of such election, knowing the same to be false, 
or willfully defaces, destroys or conceals any statement or certificate intrusted 
to his care, is guilty of a misdemeanor. [R. C. 1905, § 8618; Pen. C. 1877, 
§ 86; R. C. 1895, § 6888.] : 

§ 9284. Bribing election officers. Every person who gives or offers a bribe 
to any inspector, judge, clerk, canvasser or other officer of any election, or of 
any board of election, as a-consideration for some act done or omitted to 
be done, contrary to his official duty in relation to such election, shall be 
punished by a fine not exceeding five hundred dollars and imprisonment 1n 
the county jail not exceeding six months. [R. C. 1905, § 8619; Pen. C. 1877, 
§ 87; R. C. 1895, § 6889.] : ; 

§ 9285. Penalty, disfranchisement. Any person guilty of either of the 
offenses mentioned in sections 9250 and 9251 shall thereafter be forever dis- 
franchised and rendered ineligible to any office of trust or profit within the 
state, including that of representative to congress. [R. C. 1905, § 8620; 
Pen. C. 1877, § 88; R. C. 1899, § 6890.] 

§ 9286. Witness not excused, not punished. No person shall be excused 
from testifying upon a prosecution for an offense mentioned in section 9251 
upon the ground that his statement might tend to criminate himself, but any 
person so testifying against the other party shall thereafter be exempt from 
punishment for such offense mentioned in said section. [R. C. 1905, § 8621; 
Pen. C. 1877, § 89; R. C. 1899, § 6891.] ; 

§ 9287. Election defined. The word ‘“‘ election,’’ as used in this chapter, 
designates only elections had within this state for the purpose of enabling 
electors, as such, to choose some public officer or officers under the laws of 
this state, or of the United States. [R. C. 1905, § 8622; Pen. C. 1877, § 90; 
R. C. 1899, § 6892.] 

§ 9288. Irregularities no defense. Irregularities or defects in the mode 
of noticing, convening, holding or conducting an election authorized by law, 
form no defense to a prosecution for a violation of the provisions of this 
chapter. [R. C. 1905, § 86283; Pen. C. 1877, § 91; R. C. 1899, § 6893.] 

§ 9289. Rights. Lawful interference. Nothing in this chapter shall be 
construed to authorize the punishment of any person who, by authority of 
law, may interfere to prevent or regulate an election which has been unlaw- 
fully noticed or convened, or is being or is about to be unlawfully eonducted. 
[R. C. 1905, § 8624; Pen. C. 1877, § 92; R. C. 1899, § 6894.] 

§ 9290. Questions submitted. Criminal acts. Every act which by the 
provisions of this chapter is made criminal when committed with reference 
to the election of a candidate, is equally criminal when committed with 
reference to the determination of a question submitted to electors to be 
decided by votes cast at an election. [R. C. 1905, § 8625; Pen..C. 1877, § 93; 
R. C. 1899, § 6895.] 

§ 9291. Good faith. Given in evidence. Upon any prosecution for pro- 
curing, offering or casting an illegal vote, the accused may give in evidence 
any facts tending to show that he honestly believed upon good reason that 
the vote complained of was a lawful one; and the jury may take such facts 
into consideration in determining whether the acts complained of were know- 
ingly done or not. [R. C. 1905, § 8626; Pen. C. 1877, § 94; R. C. 1899, § 6896.] 

§ 9292. Selling liquors on election day. Every person who sells, gives 
away or disposes of any intoxicating liquors as a beverage, on the day of any 
general election or special or local election, in the town, city or county where 
held, shall be deemed guilty of a misdemeanor, and upon conviction shall 
be punished by imprisonment in the county jail not to exceed twenty days, 
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and by fine not exceeding one hundred and not less than fifty dollars. [R. C. 
1905, § 8627; Pen. C. 1877, § 95; R. C. 1895, § 6897.] 

§ 9203. Unlawful voting at caucus. Penalty. Every person who is not 
a qualified elector of the ward or election precinct in which any caucus or 
primary meeting is held and having for its object either immediately or 
ultimately, the nomination or selection of any delegate, or of any candidate 
for a public office to be voted for at any election in this state, who in any 
manner votes upon any question or issue pending before or submitted to such 
caucus or primary meeting, is guilty of a misdemeanor. It shall be the duty 
of the clerk of any caucus held under section 899 of the political code to 
carefully keep and preserve the record of the caucus, which shall include a 
list of the names of each person voting at the said caucus, for six months, 
and he shall at any time within said six months furnish a certified copy of 
the record of such caucus upon the request of the chairman of the county or 
state committee of the political party which said caucus represented. Any 
person who shall participate directly or indirectly in the election at caucus 
of more than one delegate or set of delegates for the nomination of each 
office to be filled shall be guilty of a misdemeanor and upon conviction thereof 
shall be fined in a sum not less than fifty nor more than two hundred dollars. 
[R. C. 1905, § 8628; 1885, ch. 28, § 31; 1899, ch. 28, §§ 7, 8; R. C. 1899, § 6898.] 

§ 9294. Political convention, who may use proxy at. Every person who, 
at a political convention or a convention of a political character, called, 
convened or held within this state, uses or attempts to use the proxy of a 
delegate sent or elected thereto from a political subdivision designated or 
recognized as the unit of representation therein, unless he is an actual resident 
of such political subdivision, is guilty of a misdemeanor, and upon conviction 
thereof, is punishable by a fine of not less than twenty and not exceeding 
one hundred dollars, or by imprisonment in the county jail not less than 
ten days and not exceeding one year, or both, at the discretion of the court. 
[R. C. 1905, § 8629; 1890, ch. 112, § 1; R. C. 1895, § 6899.]} 


CHAPTER 6. 
CORRUPT PRACTICES ACT. 


§ 9295. Contributions for political purposes prohibited. Penalty. No cor- 
poration doing business in this state shall, directly or indirectly, pay or use, 
or offer, consent or agree to pay or use any money, property or anything 
of value for or in aid of any political party, committee or organization or 
for or in aid of any corporation or association organized or maintained for 
political purposes, or for or in aid of any candidate for political office, or 
for the nomination for such office, or for any political purpose whatsoever, 
or for the reimbursement or indemnification of any person for money or 
property so used or for the purpose of influencing legislation of any kind. 
Any officer, director, stockholder, attorney, agent or representative of any 
corporation or association which violates any of the provisions of this 
chapter, who participates in, aids, abets or advises or consents to any such 
violation, and any person who solicits or knowingly receives any money or 
property in violation of this chapter, shall upon conviction thereof be pun- 
ished by imprisonment in the state penitentiary for not more than one year, 
or a fine of not less than two hundred dollars nor more than five thousand 
dollars or both such fine and imprisonment, and any officer aiding or abetting 
in any contribution made in violation of this chapter shall be liable to the 
company or association for the amount so contributed. [1907, ch. 58, § 1.] 

§ 9296. No person excused from testifying. No person shall be excused 
from attending and testifying or producing any books, papers or other docu- 
ments before any court or magistrate, upon any investigation, proceeding 


2179 





§§ 9296-9304 PENAL CODE. Crimes by and Against 


or trial for a violation of any of the provisions of this chapter, upon the 
ground or for the reason that the testimony or evidence, documentary or 
otherwise, required of him may tend to incriminate or degrade him; but no 
person shall be prosecuted or subject to any penalty or forfeiture for or on 
account of any transaction, matter or thing concerning which he may 80 
testify or produce evidence, documentary or otherwise, and no testimony 
so given or produced shall be used against him upon any criminal investi- 
gation or proceeding. [1907, ch. 58, § 2.] ; 

§ 9297. Corporation responsible for acts of officer or agent. The viola- 
tion of this act by any officer, employe, agent, attorney or other representa- 
tive of a corporation shall be prima facie evidence of said violation by such 
corporation. [1907, ch. 58, § 3.] 

§ 9298. Punishment for advising violation of chapter. Any person oF 
persons who shall aid, abet or advise a violation of the provisions of t 
chapter shall, upon conviction thereof, be punished as provided for in sec- 
tion 9295. [1907, ch. 58, § 4.] 

§ 9299. Prosecutions, where brought. Violations of this chapter may be 
prosecuted in the county where such payment or contribution is made, or 
in any county wherein such money or property has been paid or distributed. 
[1907, ch. 58, § 5.] 


CHAPTER 7. 
CRIMES BY AND AGAINST THE EXECUTIVE POWER OF THE STATE. 


§ 9300. Exercising office without having qualified. Every person who 
executes any of the functions of a public office without having taken and 
duly filed the required oath of office, or without having executed and duly 
filed the required security, is guilty of a misdemeanor; and in addition to 
the punishment prescribed therefor, he forfeits his rights to the office. [R. C. 
1905, § 8630; Pen. C. 1877, § 96; R. C. 1899, § 6900.] 

§ 9801. Acts of officer de facto. The last section shall not be construed 
to affect the validity of acts done by a person exercising the functions of a 
public office in fact, when other persons than himself are interested in main- 


taining the validity of such acts. [R. C. 1905, § 8631; Pen. C. 1877, § 97; 
R. C. 1899, § 6901.] 


Acts of an officer de facto legal. Fylpaa v. Brown County, 6 S. D. 634, 62 N. W. 962. 

§ 98302. Usurping or falsely assuming office. Every person who shall 
falsely assume or pretend to be any state, county or township officer, or who 
shall knowingly take upon himself to act as such, or to require any person 
to act as such, or assist him in any matter pertaining to such office, shall 
be punished by imprisonment in the county jail, not more than two years 
nor less than three months, and by fine not exceeding five hundred nor less 
than fifty dollars. [R. C. 1905, § 8632; Pen. C. 1877, § 98; R. C. 1899, § 6902.] 


Sheriff whose residence is segregated from one county by formation of new county * 
guilty of misdemeanor if he falsely assumes to act in latter county. Holtan v. Beck, 2 


N. D. 5, 125 N. W. 1048. 

§ 9303. Giving or offering bribes. Every person who gives or offers any 
bribe to an executive officer of this state, with intent to influence him i 
respect to any act, decision, vote, opinion or other proceedings of such officer, 
is punishable by imprisonment in the penitentiary not less than one aD 
not exceeding ten years, or by a fine not exceeding five thousand dollars, 
or ean [R. C. 1905, § 8633; Pen. C. 1877, § 99; R. C. 1899, § 6903.] 


rar pea is information charging offering of bribe. State v. Johnson, 17 N. D. 


As to similar provision in Cal. Pen. Code, § 67, see People v. Ah Fook, 62 Cal. 493: 
People v. Markham, 64 Cal. 157, 49 Am. St. Rep. 700, 30 Pac. 620. 


§ 9304. Asking or receiving bribes. Every executive officer or person 
elected or appointed to an executive office who asks, receives or agrees to 
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receive any bribe upon any agreement or understanding that his vote, opinion 
or action upon any matter then pending or which may by law be brought 
before him in his official capacity, shall be influenced thereby, is punishable 
by imprisonment in the penitentiary not less than one and not exceeding 
ten years, or by a fine not exceeding five thousand dollars, or both; and in 
addition thereto, forfeits his office and is forever disqualified from holding 
any public office under this state. [R. C. 1905, § 8634; Pen. C. 1877, § 100; 
R. C. 1899, § 6904.] 

As to similar provision in Cal. Pen. Code, § 68, see People v. Markham, 64 Cal. 157, 

49 Am. St. (Rep. 700, 30 Pac. 620; People v. Seeley, 137 Cal. 13, 69 Pac. 693. 

§ 9305. Preventing officer’s duty. Every person who attempts, by means 
of any threat or violence, to deter or prevent any executive officer from 
performing any duty imposed upon such officer by law, is guilty of a mis- 
demeanor. [R. C. 1905, § 8635; Pen. C. 1877, § 101; R. C. 1899, § 6905.] 

§ 9306. Resisting officer. Every person who knowingly resists, by the 
use of force or violence, any executive officer in the. performance of his duty, 
is guilty of a misdemeanor. [R. C. 1905, § 8636; Pen. C. 1877, § 102; R. C. 
1899, § 6906.] a 

As to similar provision in Cal. Pen. Code, § 70, see People v. Kalloch, 60 Cal. 116. 

§ 9307. Taking unlawful fees. Every executive officer who asks or 
receives any emolument, gratuity or reward, or any promise of any emolu- 
ment, gratuity or reward, excepting such as may be authorized by law, for 
doing any official act, is guilty of a misdemeanor. [R. C. 1905, § 8637; Pen. C. 
1877, § 103; R. C. 1899, § 6907.] 


Charge by ae commissioner for team not for official services. State v. Bauer, 1 
N. D. 273, 47 N. W. 378. 


§ 9308. Omitting or delaying official acts for reward. Every executive 
officer who asks or receives any emolument, gratuity or reward, or any 
promise of any emolument, gratuity or reward, for omitting or deferring the 
performance of any official duty, is guilty of a misdemeanor. [R. C. 1905, 
§ 8638; Pen. C. 1877, § 104; R. C. 1899, § 6908.] 

Criminal liability of officer for neglect of duty. 40 Am. St. Rep. 712. 

§ 9809. Fees for services not rendered. Advance fees. Every executive 
officer who asks or receives any fee or compensation for any official service 
which has not been actually rendered, except in cases of charges for pros- 
pective costs, or of fees demandable in advance in the cases allowed by law, 
is guilty of a misdemeanor. [R. C. 1905, § 8639; Pen. C. 1877, § 105; R. C. 
1899, § 6909.] 

§ 9310. Taking unlawful reward. Fugitives from justice. Every officer 
of this state who asks or receives any compensation, fee or reward of any 
kind, for any service rendered or expense incurred in procuring from the 
governor of this state a demand upon the executive authority of a state or 
territory of the United States, for the surrender of a fugitive from justice, 
or of any service rendered or expense incurred in procuring the surrender 
of such fugitive, or of conveying him to this state or for detaining him 
therein, except upon an employment by the governor of this state, and upon 
an account duly audited and paid out of the state treasury, is guilty of a 
misdemeanor. [R. C. 1905, § 8640; Pen. C. 1877, § 106; R. C. 1899, § 6910.] 

§ 9311. Buying appointments to office. Every person who gives or agrees 
or offers to give any gratuity or reward in consideration that himself or any 
other person shall be appointed to any public office, or shall be permitted to, 
or to exercise, perform or discharge the prerogatives or duties of any office, 
18 Punishable by imprisonment in the county jail not less than six months 
nor more than two years, or by a fine of not less than two hundred dollars 
nor more than one thousand dollars, or both. [R. C. 1905, § 8641; Pen. C. 
1877, § 107; R. C. 1899, § 6911.] 


Contract to secure public office and divide salary, void. Wishek v. Hammond, 10 
N. D. 72, 84 N. W. 587. 
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§ 9312. Selling appointments to office. Every person who, directly or 
indirectly, asks or receives or promises to receive any gratuity or reward, 
or any promise of a gratuity or reward, for appointing another person or 
procuring for another person an appointment to any public office, or any 
clerkship, deputation or other subordinate position in any public office, is 
punishable by imprisonment in the county jail not less than six months nor 
more than two years, or by a fine of not less than two hundred dollars nor 
more than one thousand dollars, or both. [R. C. 1905, § 8642; Pen. C. 1877, 
§ 108; R. C. 1899, § 6912.] ; 

§ 9313. Rewards for appointment or deputation. Every public officer who, 
for any gratuity or reward, appoints another person to a public office, or 
permits another person to exercise, perform or discharge any of the preroga- 
tives or duties of his office, is punishable by imprisonment in the county 
jail not less than six months nor more than two years, and by a fine of not 
less than two hundred dollars nor more than one thousand dollars; and in 
addition thereto he forfeits his office. [R. C. 1905, § 8643; Pen. C. 1877, 
§ 109; R. C. 1899, § 6913.] 

§ 9314. Unlawful appointments void. Acts valid. Every grant or deputa- 
tion made contrary to the provisions of the two preceding sections is void ; 
but official acts done before a conviction for any offense prohibited by those 
sections shall not be deemed invalid in consequence of the invalidity of such 
ou * deputation. [R. C. 1905, § 8644; Pen. C. 1877, § 110; R. C. 1899, 

6914. 

§ 9315. Clerk hire, appropriation of by state or county officer. Any state 
or county officer who shall either directly or indirectly receive and appro- 
priate to his own use and benefit any part of the allowance made for clerk 
ree ns hog office shall be guilty of a misdemeanor. [R. C. 1905, § 8645; 

, ch. 51. 

ote me of public instruction was bound to pay into state gaa” unex- 
pended balance of examining fees, at expiration of each term of office. tate v. 
Stockwell, 23 N. D. 70, 134 N. W. 767. 

§ 9316. Exercising functions after term. Every person who having been 
an executive officer, willfully exercises any of the functions of his office after 
his term of office has expired and a successor has been duly elected or 
appointed, and has qualified in his place, and he has notice thereof, is guilty 


Hers ee [R. C. 1905, § 8646; Pen. C. 1877, § 111; R. C. 1899, 


Sheriff willfully exercising any of functions of office after qualification of successor 
is guilty of misdemeanor. Holtan v. Beck, 20 N. D. 5, 125 N. W. 1048. ; 

§ 9317. Refusal to surrender seal or books. Every person who, having 
been an executive officer of this state, wrongfully refuses to surrender the 
official seal or any of the books and papers appertaining to his office, to his 
Successor, who has been duly elected or appointed, and has duly qualified, 
and has demanded the surrender of the books and papers of such office, 18 
guilty of a misdemeanor. [R. C. 1905, § 8647; Pen. C. 1877, § 112; R. C. 
1899, § 6916.] 


Sheriff is guilty of misdemeanor if he refuses to surrender books and papers to suc: 
cessor in office in portion of office segregated from that of his place of residence. Holtan 
v. Beck, 20 N. D. 5, 125 N. W. 1048. 

§ 9318. Administrative officers included. The various provisions of this 
chapter which relate to executive officers apply in relation to administrative 
officers in the same manner as if administrative and executive officers were 
both mentioned together. [R. C. 1905, § 8648; Pen. C. 1877, § 113; R. C. 
1899, § 6917.] ‘ 

§ 9319. Governor receiving bribes. Menacing. Appointing to or removing 
from office. Every person being governor of this state, who asks, receives 
or agrees to receive any bribe, upon any understanding that his official opinion, 
Judgment or action shall be influenced thereby, or who gives or orders oF 
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promises his official influence, in consideration or upon condition that any 
member of the legislative assembly, or either house thereof, Shall give his 


year, or by a fine not exceeding five thousand dollars, or both, and upon 
conviction of any or either of the offenses mentioned in this section shall 
forfeit any and all right to hold any office of trust or honor in this state. 
[R. C. 1905, § 8649; Const. § 81; BR. C. 1899, § 6918.] 


CHAPTER 8. 
CRIMES AGAINST THE LEGISLATIVE POWER. 


§ 9820, Preventing meeting of legislative assembly. Every person who 
willfully and by foree or fraud prevents the legislative assembly of this 
State, or either of the houses composing it, or any of the members thereof, 

om meeting or organizing, is punishable by imprisonment in the penitentiary 
not less than five nor more than ten years, or by a fine of not leas than five 
hundred dollars, nor more than two thousand dollars, or both. [R. C. 1905, 
§ gt Pen. C. 1877, § 114; R. C. 1895, § 6919.] 


years, or by a fine of not less than five hundred dollars nor more than two 
thousand dollars, or both. [R. C. 1905, § 8652; Pen. C. 1877, § 116; R. C. 
1899, § 6921.] 


State from attending any session of the house of which he is a member, or any 
committee thereof, or from giving his vote upon any question which may 
come before such house, or from performing any other official act, is guilty of 
@ misdemeanor. [R. C, 1905, § 8653; Pen. C. 1877, § 117; R. C. 1899, § 6922.] 
mpelling either house to perform or omit act. Every person 
who willfully .compels or attempts to compel either of the houses composing 
the legislative assembly of this state to pass, amend or reject any bill or 
resolution, or to grant or refuse any petition, or to perform or omit to perform 
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any other official act, is punishable by imprisonment in the penitentiary not 
less than five nor more than ten years, or by a fine of not less than five hundred 
dollars nor more than two thousand dollars, or both. [R. C. 1905, § 8654; 
Pen. C. 1877, § 118; R. C. 1899, § 6923.] 

§ 9325. Altering draft of bill. Every person who fraudulently alters the 
draft of any bill or resolution which has been presented to either of the 
houses composing the legislative assembly, to be passed or adopted, with in- 
tent to procure it to be passed or adopted by either house, or certified by 
the presiding officer of either house, in language different from that intended 
by such house, is guilty of a felony. [R. C. 1905, § 8655; Pen. C. 1877, § 119; 
R. C. 1899. § 6924.) 

§ 9326. Altering engrossed copy. Every person who fraudulently alters 
the engrossed copy or enrollment of any bill which has been passed by the 
legislative assembly of this state, with intent to procure it to be approved 
by the governor or certified by the secretary of state, or printed or published 
by the printer of the statutes in language different from that in which it was 
passed by the legislative assembly, is guilty of a felony. [R. C. 1905, § 8656; 
Pen. C. 1877, § 120; R. C. 1899, § 6925.] : 

§ 9327. Giving or offering bribes to members. Every person who gives 
or offers to give a bribe to any member of the legislative assembly, or attempts 
directly or indirectly, by menace, deceit, suppression of. truth or any other 
corrupt means, to influence a member in giving or withholding his vote, or in 
not attending the house of which he is a member, or any committee thereof, 
is punishable by imprisonment in the penitentiary not less than one and not 
exceeding ten years, or by a fine not exceeding five thousand dollars, or both. 
[R. C. 1905, § 8657; Pen. C. 1877, § 121; R. C. 1899, § 6926.] 

§ 9328. Members receiving bribes. Every member of either of the houses 
composing the legislative assembly of this state, who asks, receives or agrees 
to receive any bribe upon any understanding that his official vote, opinion, 
influence, Judgment or action shall be influenced thereby, or shall be given 
in any manner or upon any particular side of any question or matter upon 
which he may be required to act in his official capacity, is punishable by 
Imprisonment in the penitentiary not less than one and not exceeding ten 
years, or in the county jail not exceeding one year, or by fine not exceeding 
five thousand dollars, or both. [R. C. 1905, § 8658; Pen. C. 1877, § 122; R. C. 
1895, § 6927.] 


Pea ts ieee provision ‘in Cal. Pen. Code, § 86, see Ex parte Bunkers, 1 Cal. App. 61, 
Cc. e 

§ 9329. Members. Solicitation of bribery defined. Punishment. Every 
person elected to either house of the legislative assembly, who shall offer or 
promise to give his official vote or influence, in favor of or against any 
Measure or proposition pending, or proposed to be introduced into the legis- 
lative assembly, or either house thereof, in consideration or upon condition 
that any other Person elected to the same legislative assembly or either house 
thereof, will give or will promise or assent to give, his vote or influence in 
favor of, or against any other measure or proposition pending, or proposed 
to be introduced into such .legislative assembly or house, shall be deemed 
guilty of solicitation of bribery and shall, upon conviction thereof, be punished 
by imprisonment in the penitentiary not less than one and not exceeding 
five years, or by fine not exceeding five thousand dollars, or both, and shall 
not thereafter be eligible to the legislative assembly or either house thereof. 
[R. C. 1905, § 8659; Const. § 40: R. C. 1899, § 6928.] 

§ 9330. Members. Vote in consideration of vote. Bribery. Every member 
of the legislative assembly or either house thereof, who shall give his vote 
or influence for or against any measure or proposition pending or proposed to 
be introduced into such legislative assembly or either house thereof, or offer or 
Promise or assent so to do, upon condition that any other member will give, 
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promise or assent to give his vote or influence in favor of or against any other 
such measure or proposition, pending or proposed to be introduced into such 
legislative assembly or house, or in consideration that any other member has 


thousand dollars, or both, and shall not thereafter be eligible to the legislative 
assembly or either house thereof, [R. C. 1905, § 8660; Const. § 40; R. C. 1899, 
§ 6929, ] 


or proposition pending or proposed to be introduced into, or that has already 
passed or been passed by either house of the legislative assembly, in considera- 
tion or upon condition that any person, being governor of this state, shall 
approve or disapprove, veto or sign or agree to approve or disapprove, veto 
or sign any such measure or. proposition, or any measure, proposition, bill or 
act or proposed law that has already passed or been passed by said legislative 
assembly, or either house thereof, or in consideration or upon condition that 
any person, being or acting governor of this state, shall nominate for appoint- 
ment or appoint or remove any person or persons to or from any office or 
position under the laws of this state, shall be deemed guilty of a felony, and 
upon conviction thereof, shall be punished by imprisonment in the penitentiary 
not less than one and not exceeding ten years, or in the county jail not exceed- 
ing one year, or by a fine not exceeding two thousand dollars, or both, and 
upon conviction of any or either of the offenses mentioned in this section, shall 
forfeit any and all right to hold or exercise any office of trust or honor in this 
state. [R. C. 1905, § 8661; Const. § 81; R. C. 1899, § 6930.] 

§ 9332. Senators. Governor. Acts by, deemed felony. Every person 
elected to the senate of this state who shall offer or agree to give his official 
vote or influence for or against the confirmation of any person or persons 
nominated or to be nominated for appointment or appointed or to be appointed 
to any office in this state, in consideration or upon condition that the person 
being governor of this state shall nominate for appointment or appoint or 
refuse to appoint or nominate for appointment any person or persons to or 
for any office or position in this state, shall be guilty of a felony, and upon 
conviction thereof, shall be punished by imprisonment in the penitentiary 
not less than one and not exceeding ten years, or in the county jail not exceed- 
ing one year, or by a fine not exceeding two thousand dollars, or both, and 
upon conviction of any or either of the offenses mentioned in this section shall 
forfeit any and all right to hold or exercise any office of trust or honor in this 
state. [R. C. 1905, § 8662; Const. § 81; R. C. 1899, § 6931.] 

§ 9333. Witness refusing to attend.: Every person who, being duly sum- 
moned to attend as a witness before either house of the legislative assembly, 
or any committee thereof authorized to summon witnesses, refuses or neglects 
Without lawful excuse to attend pursuant to such summons, is guilty of a 
misdemeanor. [R. C. 1905, § 8663; Pen. C. 1877, § 123 ; R. C. 1899, § 6932. ] 

- Refusing to testify. Every person who, being present before either 
house of the legislative assembly, or any committee thereof authorized to sum- 
mon witnesses, willfully refuses to be sworn or affirmed, or to answer any 
material and proper question, or to produce upon reasonable notice any 
material and proper books, papers or documents in his possession or eee 
his control, is guilty of a misdemeanor. [R. C. 1905, § 8664; Pen. C. 1877, 
§ 124; R.C, 1899, § 6933.] as 

§ 9885. Members. Conviction. Forfeiture of office. The conviction of a 
member of the legislative assembly of either of the crimes defined in this 
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chapter, involves as a consequence, in addition to the punishment prescribed 
by this code, a forfeiture of his office, and disqualifies him from ever after. 
wards holding any office under this state. [R. C. 1905, § 8665; Pen. C. 1877, 
§ 125; R. C. 1899, § 6934.) 


CHAPTER 9. 
PERSONAL LOBBYING PROHIBITED. 


§ 9336. Personal lobbying prohibited. It shall be unlawful for any person 
to act as legislative counsel or legislative agent, to attempt personally and 
directly to influence any member of the legislature to vote for or against any 
measure pending therein, otherwise than by appearing before the regular 
committees thereof, when in session, or by newspaper publications, or by 
public addresses, or by written or printed statements, arguments or briefs, 
delivered to each member of the legislature. [1911, ch. 182, § 1.] 

§ 9337. Lobbyists not to go upon the floor of either house. It shall be unlaw- 
ful for any person to act ag legislative counsel or legislative agent, as defined 
herein, to go upon the floor of either house of the legislature, reserved for the 
members thereof, except upon the invitation of such house; and it shall be 
unlawful for any person to solicit support of or opposition to any measure 
from any member individually anywhere within the capitol, except as other- 
Wise provided herein. [1911, ch. 182, § 2.] 

§ 9338. Penalty. Any person violating any provisions of this chapter shall 
for such offense be fined not less than fifty dollars nor more than five hundred 
dollars. It shall be the duty of the attorney-general, upon information, to 


aoe es ae for the violating of the provisions of this chapter. [1911, 
ch. 182, § 3. 


CHAPTER 10. 
CRIMES AGAINST PUBLIC JUSTICE, BRIBERY AND CORRUPTION. 


§ 9339. Bribes to judges, jurors, referees, etc. Every person who gives or 
offers to give a bribe to any judicial officer, juror, referee, arbitrator, umpire 
or assessor, or to any person who may be authorized by law to hear or deter- 
mine any question or controversy, with intent to influence his vote, opinion 
or decision upon any matter or question which is or may be brought before 
him for decision, is punishable by imprisonment in the penitentiary not less 
than one and not exceeding ten years, or by a fine not exceeding five thousand 
dollars, or both. [R. C. 1905, § 8666: Pen. C. 1877, § 126; R. C. 1899, § 6935.] 

Bribery by gift to public; for street improvements. 14 L.R.A. 62. 
Bribery by bonus to secure location of county seat. 15 L.R.A. 501. ; 

§ 9340. Judicial officers receiving bribes. Every judicial officer of this 
State who asks, receives or agrees to receive any bribe upon any agreement 
or understanding that his vote, opinion or decision upon any matter or 
question which is or may be brought before him for decision, shall be thereby 
influenced, is punishable by imprisonment in the penitentiary not less than 
one and not exceeding ten years, or by a fine not exceeding five thousand 


dollars, or both; and in addition thereto forfeits his office and is Toa ab 


disqualified from holding any public office under this state. [R. C. 190 
§ 8667; Pen. C. 1877, § 127; R. ©. 1899, § 6936. ] 
noe Provision in Cal. Pen. Code, § 93, see People v. Squires, 99 Cal. 327, 
§ 9341, Jurors, referees and others receiving bribes. Every juror, referee, 
arbitrator, umpire or assessor, and every person authorized by law to hear 
or determine any question or controversy, who asks, receives or agrees to 
receive any bribe upon any agreement or understanding that his vote, opinion 
or decision upon any matter or question which is or may be brought before 
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him for decision, shall be thereby influenced, is guilty of a felony. [R. C. 
1905, § 8668; Pen. C. 1877, § 128; R. C. 1899, § 6937. 


As to similar provision in Cal. Pen. Code, § 93, see Beats v. Squires, 99 Cal. 327, 
83 Pac. 1092. 


§ 9342. Misconduct by jurors and others. Every juror or person drawn 
or summoned as a juror or chosen arbitrator or umpire, or appointed referee, 
who, either: 

1. Makes any promise or agreement to give a verdict for or against any 
party; or, 

2. Willfully permits any communication to be made to him, or receives 
any book, paper, instrument or information relative to any cause pending 
before him, except according to the regular course of proceeding upon the 
trial of such cause, 

Is guilty of a misdemeanor. [R. C. 1905, § 8669; Pen. C. 1877, § 129; R. C. 
1899, § 6938.] : 


As to similar provision in Cal. Pen. Code, § 96, see People v. Squires, 99 Cal. 327, 
83 Pac. 1092. 


§ 9343. Judicial officers accepting gifts. Every judicial officer, juror, 
referee, arbitrator or umpire, who accepts any gift from any person, knowing 
him to be a party in interest or the attorney or counsel of any party in 
interest to any action or proceeding then pending or about to be brought 
before him, is guilty of a misdemeanor. [R. C. 1905, § 8670; Pen. C. 1877, 
§ 130; R. C. 1899, § 6939.] 
§ 9344. Gift defined. The word ‘‘ gift ’’ in the foregoing section shall not 
be taken to include property received by inheritance, by will or by gift in view 
of death. [R. C. 1905, § 8671; Pen. C. 1877, § 1381; R. C. 1899, § 6940.] 
§ 9345. Attempts to influence jurors and others. Every person who at- 
tempts to influence a juror or any person summoned or drawn as a juror, 
or chosen an arbitrator or appointed a referee, in respect to his verdict or 
oe of any cause or matter pending, or about to be brought before him, 
either: : : 
_ 1. By means of any communication, oral or written, had with him except 
in the regular course of proceedings upon the trial of the cause; 
_ 2. By means of any book, paper or instrument exhibited otherwise than 
In the regular course of proceedings upon the trial of the cause; | 
3. By means of any threat or intimidation; 
: 4. By means of any assurance or promise of any pecuniary or other advan- 
age; or, 
0. By publishing any statement, argument or observation relating to the 
cause, 
‘aon cee misdemeanor. [R. C. 1905, § 8672; Pen. C. 1877, § 132; BR. C. et 
, 1. E 
§ 9346. Drawing jurors fraudulently. Every person authorized by law to 
assist at the drawing of any jurors to attend any court, who willfully puts or 
consents to the putting upon any list of jurors as having been drawn, any 
name which shall not have been drawn for that purpose in the manner pre- 
scribed by law; or, who omits to place on such list any name that shall have 
been drawn in the manner prescribed by law; or, who signs or certifies any 
7 ea of jurors as having been drawn which was not drawn according to law; ' 





or, who is guilty of any other unfair, partial or improper conduct in the | 
drawing of any such list of jurors, is guilty of a misdemeanor. [R. C. 1905, 
§ 8673; Pen. C. 1877, § 183; R. C. 1899, § 6942.] ; 

§ 9347. Misconduct of officers in charge of jury. Every officer to whose 
charge any jury is committed by any court or magistrate, who negligently ; 
or willfully permits them or any of them, either: 

1. To receive any communication from any person; 

2. To make any communication to any person; 

3. To obtain or receive any book or paper or refreshment; or, 
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4. To leave the jury room without the leave of such court or magistrate 
first obtained, 

Is guilty of a misdemeanor. [R. C. 1905, § 8674; Pen. C. 1877, § 134; B.C. 
1899, § 6943.] 


CHAPTER 11, 
RESCUES. 


§ 9348. Rescuing persons from custody. Every person who by force or 
fraud rescues or attempts to rescue, or aids another person in rescuing or in 
attempting to rescue any prisoner from any officer or other person having | 
him in lawful custody, is punishable as follows: 

1. If such prisoner was in custody upon a charge or conviction of felony, 
by imprisonment in the penitentiary not less than ten years. 

2. If such prisoner was in custody otherwise than upon a charge or con- 
viction of felony, by imprisonment in a county jail not exceeding one year, 
or by a fine not exceeding five hundred dollars, or by both such fine and 
Imprisonment. [R. C. 1905, § 8675; Pen. C. 1877, § 135; R. C. 1899, § 6944.] 

§ 9349. Injuring. Retaking goods from custody. Every person who will- 
fully injures or destroys, takes or attempts to take, or assists any other person 
in taking or attempting to take from the custody of any officer or person, 
any personal property which such officer or person has in charge under any 
process of law, is guilty of a misdemeanor. [R. C. 1905, § 8676; Pen. C. 1877, 
§ 186; R. C. 1899, § 6945.] 


Sufficient to prove that process under which officer claims to have property in charge 
is valid on its face. State v. Cassidy, 4 S. D. 58, 54 N. W. 928, 


CHAPTER 12. 
ESCAPES AND AIDING THEREIN. 


§ 9350. Persons in custody escaping. Rearrest. Imprisonment. Every 
person, in custody under sentence of imprisonment for any crime, who escapes 
from custody, may be recaptured and imprisoned for a term equal to that 
portion of his original term of imprisonment which remained unexpired upon 
§ 6940) of his escape. [R. C. 1905, § 8677 ; Pen. C. 1877, § 187; R. C. 1895, 

As to similar provision in Cal. Pen. Code, § 105, see Ex parte Irwin, 88 Cal. 169, 25 
eee Ex parte Morton, 132 Cal. 346, 64 Pac. 469; People v. Wood, 145 Cal. 659, 
Cc. e 

§ 9351. Escaping from custody. Punishment. Every person who, being 
confined in the penitentiary or other prison, or being in the lawful custody of 
an officer or other person, by force or fraud escapes from such prison OF 
custody, is guilty of a felony if such custody is upon a charge, arrest, commit- 
ment or conviction for a felony; and of a misdemeanor, if such custody oF 
confinement is upon a charge, arrest, commitment or conviction for a mis- 
demeanor. | [R. C. 1905, § 8678; Pen. C. 1877, §§ 138, 140; R. C. 1895, § hae 

n i i . vD. ’ 
N. W. 1023, rey yea chin rim sustained. State v. Wright, 20 | 

§ 9352. Attempts to escape from penitentiary. Every person confined m 
the penitentiary for a term less than for life, who attempts by force or fraud, 
although unsuccessfully, to escape from such prison, is guilty of a felony. 
[R. C. 1905, § 8679; Pen. C. 1877, § 189; R. C. 1899, § 6948.] ; 

§ 9353. Attempts to escape from other prisons. Every person confined in 
any prison other than the penitentiary, who attempts by force or fraud, 
although unsuccessfully, to escape therefrom, is punishable by imprisonment 
in the county jail not exceeding one year. [R. C. 1905, § 8680; Pen. C. 1877, 
§ 141; R. C. 1899, § 6949, ] 
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1. If the person assisted was held or confined upon a charge, arrest, com- _ 


mitment or conviction of felony, by imprisonment in the penitentiary not less 
than one and not exceeding ten years. 

2. If the person assisted was held or confined otherwise than upon a 
charge, arrest, commitment or conviction of felony, by imprisonment in the 
county jail not exceeding one year, or by fine not exceeding five hundred 
dollars, or both. [R. C. 1905, § 8681 ; Pen. C. 1877, § 142: R. C. 1895, § 6950.] 

§ 9355. Aiding escape by information, disguise, weapon. Every person 
who, with intent to effect or facilitate the escape of a prisoner, whether the 


or other thing, is punishable as follows : 

1. If such prisoner is held or confined upon a charge, arrest, commitment 
or conviction for felony, by imprisonment in the penitentiary not less than 
one and not exceeding ten years. 

2. If such prisoner is held or confined otherwise than upon a charge, arrest, 
commitment or conviction for felony, by imprisonment in the county jail not 
exceeding one year, or by a fine of five hundred dollars. [R. C. 1905, § 8682 ; 
Pen. C. 1877, § 143; R. ©. 1895, § 6951.] ; 

§ 9356. Assisting escape from officer. Every person who aids or assists a 
prisoner in escaping or attempting to escape from the lawful custody of a 
sheriff or other officer or person, is guilty of a felony, if the prisoner is held 
under arrest, commitment or conviction for a felony, or upon a charge thereof ; 
and of a misdemeanor, if the prisoner is held under arrest, commitment or 
conviction for a misdemeanor, or upon a charge thereof. [R. C. 1905, § 8683 ; 
Pen. C. 1877, § 145; R. C. 1895, § 6952. ] 

§ 9357. Officer permitting escapo. Every sheriff or other officer or person, 
who allows a prisoner, lawfully in his custody, in any action or proceeding, 
civil or criminal, or in any prison under his charge or control, to escape or 
go at large, except as permitted by law, or connives at or assists such escape, 
or omits an act or duty whereby such escape is occasioned or contributed to 
or assisted, is: : 

1. If he corruptly and willfully allows, connives at or assists the escape, 
guilty of a felony. 

2, In any other case, he is guilty of a misdemeanor. [R. C. 1905, § 8684 ; 
BR. C. 1895, § 6953.) 

" Officers’ liability for escape. 95 Am. St. Rep. 115. ee. se 

§ 9358. Punishment for permitting escape. Every officer who is convicted 
of the offense specified in the first subdivision of the last section, forfeits his 
office, and is forever disqualified to hold any office or place of trust, honor 
or profit under the laws of this state. [R. C. 1905, § 8685; R. C. 1895, § 6954.] 

§ 9359. Concealing escaped prisoner. Every person who knowingly or 
willfully conceals or harbors for the purpose of concealment a person who 
has escaped or is escaping from custody, is guilty of a felony if the prisoner 
18 held upon a charge or conviction of felony, and of a misdemeanor if the 
Person is held upon a charge or conviction of misdemeanor. [R. C. 1905, 
§ 8686; Pen. C. 1877, § 144; R. ©. 1895, § 6955. ] ; 

§ 9360. Prison defined. The term ‘“ prison ’’ in this chapter includes the 
Penitentiary, county jails, and every place designated by law for the keeping 
of persons held in custody under process of law or under any lawful arrest. 
[R. C. 1905, § 8687; Pen. C. 1877, § 146; R. C. 1899, § 6956. ] ; 

§ 9361. Prisoner defined. The term ‘“ prisoner ’’ in this chapter includes 
every person held in custody under process of law issued from a court of com- 
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petent jurisdiction, whether civil or criminal, or under any lawful arrest. 
[R. C. 1905, § 8688 ; Pen. C. 1877, § 147; R. C. 1899, § 6957.] ; 
§ 9362. Escaping from penitentiary. Prosecution. Expense, how paid. 
Whenever a prosecution takes place, of any person for any crime or public 
offense committed by, or charged against him while such person was, or is 


ee appropriation for expense of prosecutions under this section and regulation of 
payment of bills against the same in section 653g. 


CHAPTER 13. 


FORGING, STEALING, MUTILATING AND FALSIFYING JUDICIAL AND PUBLIC 

§ 9363. Larceny, Destruction of public records by officer. Every clerk. 
register or other officer having the custody of any record, map or book, or of 
any paper or proceeding of any court of justice, filed or deposited in any public 
office, who is guilty of stealing, willfully destroying, mutilating, defacing, 
altering or falsifying, or fraudulently removing or secreting such record, 
map, book, paper or proceeding, or who permits any other person so to do, 
is punishable by imprisonment in the penitentiary not less than one and not 
exceeding five years, and in addition thereto forfeits his office. [R. C. 1905, 
§ 8690; Pen. C. 1877, § 148; R. C, 1899, § 6959.] ; ; 

§ 9364. Same by others. Every person not an officer such as is mentioned 
in the last Section, who is guilty of any of the acts specified in that section, 


istered or recorded in any public office within this state, which instrument, 

genuine, might be filed or registered or recorded under any law of this 
state, or of the United States, is guilty of felony. [R. C. 1905, § 8692; Pen. C. 
1877, § 150: RC. 1899, § 6961.}° 


As to similar provision in Cal. Pen. Code, § 115, see People v. Harrold, 84 Cal. 567, 
24 Pac. 106. 


CHAPTER 14. 


PERJURY AND SUBORNATION OF PERJURY. ; 
Every person who, having taken an oath that he will 


» 18 guilty of perjury. [R. C. 1905, § 8693; Pen. C. 1877, 
§ 151: R. C. 1899, § 6962] 7” ° Pervury. ; 


ae aaa ha perjury, 85 Am. Dec. 485, 
Ndictments for rjury. 124 Am. St. Rep. 654. 
513, stablishment of falsity of testimony by “elreumatandial evidence. 44 L.R.A.(N.8.) 


Perjury as affected b invalidity of ceedings in which testimony taken. 54 
L.R.A. 513; 40 L.R.A.(N'8,) 249. y proceedings in 
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Criminal liability of children for perjury. 36 L.R.A. 203. 

Impairment of memory as defense to prosecution for perjury. 21 L.R.A.(N.S.) 993. 

Perjury and subornation of perjury as grounds for civil actions. 24 L.R.A.(N.S.) 265. 

Acquittal of crime as bar to subsequent prosecution of defendant for perjury com- 
mitted on the former trial. 39 L.R.A.(N.S.) 385. 

Commitment or holding of witness for perjury during trial as ground for reversal. 
43 L.R.A.(N.S.) 845. 

As to similar provision in Cal. Pen. Code, § 118, see People v. Ross, 103 Cal. 425, 
87 Pac. 379; People v. Ennis, 137 Cal. 263, 70 Pac. 84. 


§ 9267. Oath defined. The term “‘ oath ’’ as used in the last section, in- 
cludes an affirmation, and every other mode of attesting the truth of that 
which is stated, which is authorized by law. [R. C. 1905, § 8694; Pen. C. 
1877, § 152; R. C. 1899, § 6968.] 

§ 9368. Oath of office excepted. So much of an oath of office as relates 
to the future performance of official duties is not such an oath as is intended 
by the preceding sections of this chapter. [R. C. 1905, § 8695; Pen. C. 1877, 
§ 153; R. C. 1899, § 6964. ] 

§ 9369. Irregularities no defense. It is no defense to a prosecution for 
perjury that the oath was administered or taken in an irregular manner. 
[R. C. 1905, § 8696; Pen. C. 1877, § 154; R. C. 1899, § 6965.] 


False swearing where no oath, or the particular one administered, was not required, 
a8 perjury. 39 L.R.A.(NS8.) 96. 

“ to similar provision in Cal. Pen. Code, § 121, see People v. Cohen, 118 Cal. 74, 
50 Pac. 20, 


prosecution for perjury that the accused did not know the materiality of the 
false statement made by him; or that it did not in fact affect the proceeding 
in or for which it was made. It is sufficient that it was material, and might 
have been used to affect such proceeding. [R. C. 1905, § 8698 ; Pen. C. 1877, 
§ 156: R. C. 1899, § 6967.] ; 
May perjury be predicated of false testimony before the grand jury on matters im- 
material to the issue. 22 L.R.A.(N.S.) 1192. a . 

§ 9372. When deposition complete. The making of a deposition or certifi- 
cate is deemed to be complete, within the provisions of this chapter, from the 
time when it is delivered by the accused to any other person with intent 
a It be uttered or published as true. [R. C.. 1905, § 8699; Pen. C. 1877, 

7;R.C. : : 
igs dean pane sn Cal. Pen. Code, § 124, see People v. Robles, 117 Cal. 681, 
ac. 1042. i 

§ 9373. False statement, An unqualified statement of that which one does 
not know to be true is equivalent to a statement of that which one knows to 
be false. [R. C. 1905, § 8700; Pen. C. 1877, § 158; RB. C. 1899, § 6969.] 

Perjury in statements involving matters of opinion or belief. 25 L.R.A.(N.S.) 654. 
May perjury be predicated of testimony as to the effect of an understanding or 
Treem . ott. AL WS, . 
wna fo simile peer ry Cal Pea: Code, § 125, see People v. Von Tiedeman, 120 Cal. 
’ ac. 155. F 
9374. False list under oath, perjury. Every person who willfully makes 
or gives under oath or affirmation a false list of his taxable property, or a 
false list of the taxable property in his use or possession or under his con- 
trol and required by law to be listed by him, is guilty of perjury. [R. C. 
1905, § 8701; R. C. 1895, § 6970.] : ; : 

§ 9375. Perjury, how punished. Perjury is punishable by imprisonment in 
the penitentiary as follows: 

1. When committed on the trial of an information or indictment for felony, 
by imprisonment not less than ten years. 


2191 


§§ 9375-9381 PENAL CODE. Perjury. 


2. When committed on any other trial or proceeding in a court of justice, 
by imprisonment for not less than one and not more than ten years. 

3. In all other cases by imprisonment not less than one and not more than 
five years. [R. C. 1905, § 8702; Pen. C. 1877, § 159; R. C. 1895, § 6971.] 

§ 9376. Summary committal of witness for perjury. Whenever it appears 
probable to any court of record that any person who has testified in any 
action or proceeding in such court has committed perjury, such court may 
immediately commit such person, by an order or process for that purpose, 
to prison, or take an undertaking with sureties for his appearing and eel 
ing to an information or indictment for perjury. [R. C. 1905, § 8703; Pen. C. 
1877, § 160; R. C. 1895, § 6972.] 

§ 9377. Witness to perjury bound over to appear. Such court shall there- 
upon bind over the witnesses to establish such perjury to appear at the proper 
court to testify upon the trial in case an information or an indictment is 
filed or found for such perjury, and shall also cause immediate notice of such 
commitment or undertaking, with the names of the witnesses so bound over, 
to be given to the state’s attorney of the county. [R. C. 1905, § 8704; Pen. C. 
1877, § 161; R. C. 1895, § 6973.] ; 

§ 9378. Papers. Documents retained. If, upon the hearing of such action 
or proceeding in which such perjury has probably been committed, any papers 
or documents produced by either party shall be deemed necessary to 
used on the prosecution for such perjury, the court may by order detain suc 
papers or documents from the party producing them, and direct them to be 
delivered to the state’s attorney. [R. C. 1905, § 8705; Pen. C. 1877, § 162; 
R. C. 1899, § 6974.] 


Judgment in civil action as evidence in a criminal prosecution for perjury. 26 
L.R.A.(N.S.) 465, 
§ 9379. Subornation of perjury defined. Every person who willfully pro- 
cures another person to commit any perjury is guilty of subornation of perjury. 
[R. C. 1905, § 8706; Pen. C. 1877, § 163; R. C. 1899, § 6975.] 


One procuring another to commit perjury is not a principal with such other. State 
v. Pratt, 21S. D. 305, 112 N. W. 152. NS.) 265 
P cat asd | and subornation of perjury as grounds for civil actions. 24 L.R.A.(N.S.) . 


May charge of subornation of perjury be based on false testimony which is imma- 
terial. 25 L.R.A.(N.S.) 120. 


Applicability of rule that conviction of perjury cannot rest upon uncorroborated evi- 


dence of a single witness, to prosecution for subornation of perjury. 44 L.R.A.(NS.) 
307. 


See ens to offense of subornation of perjury as a defense to prosecution. 30 
L.R.A.(N.S.) 953, 

§ 9380. Subornation, punishment of. Every person guilty of subornation 
of perjury is punishable in the same manner as he would be if personally 
guilty of the perjury so procured. [R. C. 1905, § 8707; Pen. C. 1877, § 164; 
R. C. 1899, § 6976.] 

§ 9381. Same, conviction of, disqualifies. No person who has been con- 
vieted of perjury or of subornation of perjury, shall thereafter be received 
as a witness in any action, proceeding or matter whatever upon his own 
behalf; nor in any action or proceeding between adverse parties, against 
any person who shall object thereto, until the judgment against him has been 
reversed. But when such person has been actually received as a witness 
contrary to the provisions of this section his incompetency shall not preju- 
dice the rights innocently acquired, of any other person claiming under the 
Proceeding in which such person was so received. [R. C. 1905, § 8708; 
Pen. C. 1877, § 165; R. C. 1899, § 6977.] 


oo to resist judgment of sister state on ground of falee testimony. 32 L.R.A.(N 8.) 
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CHAPTER 15. 
FALSIFYING EVIDENCE. — 


§ 9882. Offering false evidence. Every person who, upon any trial, pro- 
ceeding, inquiry or investigation whatever, authorized by law, offers in evi- 
dence, as genuine, any book, paper, document, record or other instrument in 
writing, knowing the same to have been forged or fraudulently altered, is 
punishable in the same manner as the forging or false alteration of such instru- 
ment is made punishable by the provisions of this code. [R. C. 1905, § 8709; 
Pen. C. 1877, § 166; R. C. 1899, § 6978.] 

98838. Deceiving a witness. Every person who practices any fraud or 
deceit, or knowingly makes or exhibits any false statement, representation, 
token or writing, to any witness or person about to be called as a witness, 
upon any trial, proceeding, inquiry or investigation whatever, proceeding by 
authority of law, with intent to affect the testimony of such witness, is guilty 
of a misdemeanor. [R. C. 1905, § 8710; Pen. C. 1877, § 167; R. C. 1899, § 6979.]} 

§ 9384. Preparing false evidence. Every person guilty of falsely preparing 
any book, paper, record, instrument in writing or other matter or thing, with 
intent to produce it or allow it to be produced as genuine, upon any trial, 
proceeding or inquiry whatever authorized by law, is guilty of a felony. 
[R. C. 1905, § 8711; Pen. C. 1877, § 168; R. C. 1899, § 6980.] 

9385. Destroying evidence. Every person who, knowing that any book, 
paper, record, instrument in writing or other matter or thing, is about to be 
produced in evidence upon any trial, proceeding, inquiry or investigation 
whatever, authorized-by law, willfully destroys the same, with intent thereby 
to prevent the same from being produced, is guilty of a misdemeanor. [R. C. 
1905, § 8712; Pen. C. 1877, § 169; R. C. 1899, § 6981.] 

§ 9886. Preventing witness attending. Every person who willfully prevents 
or dissuades any person who has been duly summoned or subpoenaed as a 
witness from attending, pursuant to the command of the summons or subpoena, 
. aot of a misdemeanor. [R. C. 1905, § 8713; Pen. C. 1877, § 170; RB. C. 1899, 

§ 9887. Same. Contemplated witness. Every person who willfully prevents 
or dissuades any person who is or may become a witness, from attending upon 
any trial, proceeding or inquiry, authorized by law, is guilty of a misdemeanor. 
[R. C. 1905, § 8714; R. C. 1895, § 6983.] 

coe one having knowledge of offense to leave jurisdiction. 33 L.R.A.(N.8.) 

_§ 9888, Bribing witness. Every person who gives or offers or promises to 
give, to any witness or person about to be called as a witness, any bribe, upon 
any understanding or agreement that the testimony of such witness shall be 
thereby influenced, or who attempts by any other means fraudulently to induce 
any witness to give false testimony or to withhold true testimony, is guilty of 
amisdemeanor. [R. C. 1905, § 8715; Pen. C. 1877, § 171; R. C. 1899, § 6984.] 


CHAPTER 16. 
OTHER OFFENSES AGAINST PUBLIC JUSTICE. 


§ 9889. Injury to records and embezzlement. Every sheriff, coroner, clerk 
of a court, constable or other ministerial officer, and every deputy or subordi- 
nate of any ministerial officer, who either: 

1. Mutilates, destroys, conceals, erases, obliterates or falsifies any record or 
paper appertaining to his office ; or, 

2. Fraudulently appropriates to his own use or to the use of another person, 
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or secretes with intent to appropriate to such use, any money, evidence of debt 
or other property intrusted to him in virtue of his office, ; 

Is guilty of a felony. ([R. C. 1905, § 8716; Pen. C. 1877, § 172; R. C. 1899, 
§ 6985. ] 

§ 9390. Permitting escapes by officer. Every sheriff, coroner, clerk of 8 
court, constable or other ministerial officer, and every deputy or subordinate 
of any ministerial officer, who either: 

1. Allows any person lawfully held by him in custody to escape or go at 
large, except as may be permitted by law; or, 

2. Receives any gratuity or reward, or any security or promise of one, to 
procure, assist, connive at or permit any prisoner in his custody to escape, 
whether such escape is attempted or not; or, 

3. Commits any unlawful act tending to hinder justice, 

Is guilty of a misdemeanor. ([R. C. 1905, § 8717; Pen. C. 1877, § 173; R. C. 
1899, § 6986.] oo uate 

§ 9391. Refusing to receive prisoner. Every officer who, in violation of a 
duty imposed upon him by law as such officer to receive into his custody any 
person as a prisoner, willfully neglects or refuses so to receive such person 
into his custody, is guilty of a misdemeanor. [R. C. 1905, § 8718; Pen. C. 1877, 
§ 174; R. C. 1899, § 6987.] . 

§ 9392. Delaying to take prisoner before magistrate. Every public officer 
or other person having arrested any person upon any criminal charge, who 
willfully delays to take such person before a magistrate having jurisdiction 
to take his examination, is guilty of a misdemeanor. [R. C. 1905, § 8719; Pen. 
C. 1877, § 175; R. C. 1899, § 6988.] ; 

§ 9393. Arrest or seizure without lawful authority. Every public officer 
or person pretending to be a public officer, who under the pretense or color 
of any process or other legal authority, arrests any person, or detains him 
against his will, or seizes or levies upon any property, or dispossesses any one 
of any lands or tenements without due and legal process, is guilty of a mis- 
demeanor. [R. C. 1905, § 8720; Pen. C. 1877, § 176; R. C. 1899, § 6989.] 

Liability of officer who uses criminal process to collect a debt. 24 L.R.A.(N.S.) 301. 


§ 9394. Misconduct in executing search warrant. Every peace officer ba 
in executing a search warrant, willfully exceeds his authority, or ee. 
with unnecessary severity, is guilty of a misdemeanor. [R. C. 1905, § 8721; 
Pen. C. 1877, §.177; R. C. 1899, § 6990.] ; 

§ 9395. Refusing to aid officer. Every person who, after having been law- 
fully commanded to aid any officer in arresting any person or in retaking any 
person who has escaped from legal custody, or in executing any legal process, 
willfully neglects or refuses to aid such officer, is guilty of a misdemeanor. 
[R. C. 1905, § 8722; Pen. C. 1877, § 178; R. C. 1899, § 6991.] 

§ 9396. Refusing to make arrest. Every person who, after having Lc 
lawfully commanded by any magistrate to arrest another person, uric 
neglects or refuses so to do, is guilty of a misdemeanor. ([R. C. 1905, § 8729 ; 
Pen. C. 1877, § 179; R. C. 1899, § 6992. ] h 

§ 9397. Insurrection. Resisting execution of process. Every person who, 
after proclamation issued by the governor declaring any county to be in & 
State of insurrection, resists or aids in resisting the execution of process . 
the county declared to be in a state of insurrection, or who aids or ary 8 
the rescue or escape of another from lawful eustody or confinement, or wi0 
resists or aids in resisting a force ordered out by the governor to quell or 
Suppress an insurrection, is punishable by imprisonment in the ata 
not less than two years. [R. C. 1905, § 8724; Pen. C. 1877, § 180; R. C. 1899, 
§ 6993. ] 

§ 9398. Obstructing officer in duty. Every person who willfully delays or 
obstructs any public officer in the discharge or attempt to discharge any duty 
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is Office, ig guilty of a misdemeanor. [R. C. 1905, § 8725; Pen. C. 1877 
1; R. C. 1899, § 6994.] 


: Obstructing officer in performance of duty. Richardson y. Dybedahl, 14 §S. D. 126, 84 
» W. 486, 


? 


Resisting service of civil process fair on its face but invalid in fact, as an offense. 
1 L.R.A.(N.S.) 66. 


399. Extra judicial oaths. Every person who takes an oath before an 


received by some person as proof of any fact, in the performance of any 
act, obligation or duty, instead of other evidence, is guilty of a mis- 
anor. [R. C. 1905, § 8726; Pen. C. 1877, § 182: R. ¢. 1899, § 6995.] 

‘400. Administering same. Every officer or other person who administers 


LO1. Compounding crimes, Every person who, having knowledge of the 
commission of a crime or violation of statute, takes any money or prop- 
I another or any gratuity or reward, or any engagement or promise 
or, upon any agreement or understanding, express or implied, to com- 
or conceal such crime or Violation of Statute, or to abstain from any 


ution therefor, or to withhold any evidence thereof, is punishable as 
3: 


y imprisonment in the penitentiary not less than one and not exceeding 
ars, or in a county jail not exceeding one year, when the crime com- 
'd is one punishable either by death or by imprisonment in the peni- 
y for life. 
imprisonment in the penitentiary not less than one and not exceeding 
ears, or in a county jail not exceeding six n:onths, when the crime com- 
d was punishable by imprisonment in the penitentiary for any other 
an for life, 

’ imprisonment in the county jail not exceeding one year, or by a fine 
eeding two hundred ollars, or by both such fine and imprisonment, 


“son may be guilty of extortion if he obtains money from another by unlawful 
8, though he tema seek to obtain any benefit for himself. Re Sherin, 27 S, D. 
40 L.R.A.(N.S.) 801, 130 N. W. 761, Ann. Cas. 1913D, 446. 

‘ual commission of antecedent crime as an ingredient of the offense of compound- 
felony. 7 L.R.A.(N.S.) 709. : 

to similar provision in Cal. Pen. Code, § 153, see People v. Bryan, 103 Cal. 675, 
ec. 7354, 


Compounding Prosecution. Every person who takes any money or 
of another or any gratuity or reward, or any engagement or promise 
upon any agreement or understanding, express or implied, to com- 

‘iscontinue or delay any prosecution then pending for any crime or 
of statute, or to withhold any evidence in aid thereof, is guilty of a 
mor. [R. C. 1905, § 8729 ; Pen. C. 1877, § 185; R. C. 1899, § 6998. ] 
Attempting to intimidate officers. Every person who, directly or 
’, utters or addresses any threat or intimidation to any judicial or 
al officer, to any juror, referee, arbitrator, umpire or assessor or other 
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erson authorized by law to hear or determine any controversy, with intent 
to induce him theres any act not authorized by law, or to omit or delay a 
performance of any duty imposed upon him by law, is guilty of a misdemeanor. 
[R. C. 1905, § 8730; Pen. C. 1877, § 186; R. C. 1899, § 6999. ] ee 

§ 9404. Suppressing evidence. Every person who maliciously practices By 
deceit or fraud, or uses any threat, menace or violence, with intent to iar 
any party to an action or proceeding from obtaining or producing ras 
any book, paper or other matter or thing which might be evidence, a a 
procuring the attendance or testimony of any witness therein, or wit mise 
to prevent any person having in his possession any book, paper or other eogas 
or thing which might be evidence in such suit or proceeding, or to preven eel 
person being cognizant of any fact material thereto from producing Pe C 
closing the same, is guilty of a misdemeanor. [R. C. 1905, § 8731; Pen. C. 
rr Pal ; R. C. 1899, § 7000.] et 

§ - Buying lands in suit. Every person who takes any conveyance e 
any lands or tenements, or of any interest or estate therein, from any Pe the 
not being in the possession thereof, while such lands or tenements re ri 
subject of controversy, by suit in any court, knowing the pendency 0: ve 
suit, and that the grantor was not in possession of such lands or Saar 
is guilty of a misdemeanor. [R. C. 1905, § 8732; Pen. C. 1877, § 188; B. C. 
1899, § 7001.] 


eeds executed in violation of this section are vold as to persons in possession. Burke 
v. Scharf, 19 N. D. 227, 124 N. W. 79. 


Deed executed in violation of statute is invalid only as to party in adverse possession 
claiming title. Galbraith v. Payne, 12 N, D. 164, 96 N. W. 258. 


9406. Buying pretended titles. Every person who buys or sells or in any 
manner procures, or makes or takes any promise or covenant to convey sa 
pretended right or title to any lands or tenements, unless the grantor eal 
or the person making such promise or covenant has been in possession, mae 
and those by whom he claims have been in possession of the same, or 0 ' 
reversion and remainder thereof, or have taken the rents and profits thereo! 
for the space of one year before such grant, conveyance, sale, promise or oon 
nant made, is guilty of a misdemeanor. [R. C. 1905, § 8738; Pen. C. 
§ 189; R C. 1899, § 7002.] 


a‘ ] 
Inapplicable to conve ances made in pursuance of special proceedings at law. Purcel 
v. Farm Land Co., 13 a D. 327, 100 N. W. 700 


As to when deed is executed in violation of statute. Brynjolfson v. Dagner, 15 N. D. 
332, 125 Am. St. Rep. 595, 109 N. W. 320. 


On violation of provisions of section as subjecting offender to le ai a tr 
oo only, and not affecting validity of deed. Burke v. Scharf, 19 N. D. 227, 
- W. 79. 


2g s ° be 
§ 9407. Does not prohibit mortgaging. The last two sections shall not 
construed to prevent any person having a just title to lands, upon which pa 
shall be an adverse possession, from executing a mortgage upon such lands. 
[R. C. 1905, § 8734; Pen. C. 1877, § 190; R. C. 1899, § 7003.] 


i 164 
As to right to mortgage pro adversely held. Galbraith v. Payne, 12 N. D. 164, 
96 N. W. 258; State Finance Cov Helsizeecs, 17 N. D, 145, 114 N. W. 724. 


§ 9408. Common barratry defined. Common barratry is the practice ES 
exciting groundless judicial proceedings. [R. C. 1905, § 8735; Pen. C. 1877, 
§ 191; R. C. 1899, § 7004. ] | 05 

§ 9409. Misdemeanor. Common barratry is a misdemeanor. [R. C. 1909, 
§ 8736 ; Pen. C. 1877, § 192; R. C. 1899, § 7005.] 

§ 9410. Proof required. No person can be convicted of common ee 
except upon proof that he has excited suits or proceedings at law, in at le 
three instances, and with a corrupt or malicious intent to vex and annoy. 
[R. C. 1905, § 8737; Pen. ©. 1877, § 193; R. C. 1899, § 7006.] 

§ 9411. Accused interested, not a defense. Upon prosecution for apr 
barratry, the fact that the accused was himself a party in interest or upon 905, 
record to any proceedings at law complained of, is not a defense. ([R. C. 1909, 
§ 8738; Pen. C. 1877, § 194; R. C. 1899, § 7007.] 
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Other Offenses. PENAL CODE. §§ 9412-9419 


§ 9412. Attorneys buying demands or suits. very attorney who, either 
directly or indirectly, buys or is interested in buying any evidence of debt or 
thing in action, with intent to bring suit thereon, is guilty of a misdemeanor. 
[R. C. 1905, § 8739; Pen. C. 1877, § 195; R. C. 1899, § 7008. ] 

As to similar provision in Cal. Pen. Code, § 161, see er v. Arnold, 98 Cal. 522, 33 

Pac. 445; In re Estate of Cummins, 143 Cal. 525, 77 Pac. 479. 

§ 9413. Justice or constable buying same. Every justice of the peace and 
every constable, who, directly or indirectly, buys or is interested in buying 
any evidence of debt or thing in action, for the purpose of commencing any 
suit thereon before a justice, is guilty of a misdemeanor. ([R. C. 1905, § 8740; 
Pen. C. 1877, § 196; R. C. 1899, § 7009.] 

9414, Loans on claims for collection. Every attorney, justice of the peace 
or constable, who, directly or indirectly, lends or advances any money or prop- 
erty, or agrees for or procures any loan or advance, to any person, as a con- 
sideration for or inducement toward committing any evidence of debt or thing 
in action to such attorney, justice, constable or any other person, for collection, 
7 Spi misdemeanor. [R. C. 1905, § 8741; Pen. C. 1877, § 197; R. C. 

See not available to defeat a just debt. When not available as defense. 

Woods v. Walsh, 7 N. D. 376, 75 N. W. 767. 

When agreements of attorneys offend against the law of champerty and maintenance. 

15 Am. Dec. 316; 27 Am. Rep. 319; 83 Am. St. Rep. 167. 

§ 9415. Forfeiture of office. Every person convicted of a violation of either 
of the three preceding sections, in addition to the punishment by fine and 
imprisonment, prescribed therefor by this code, forfeits his office. [R. C. 
1905, § 8742; Pen. C. 1877, § 198; R. C. 1899, § 7011.] 

§ 9416, Receiving claims allowable. Nothing in the four preceding sections 
shall be construed to prohibit the receiving in payment, of any evidence of 
debt or thing in action, for any estate, real or personal, or for any services 
of any attorney actually rendered, or for a debt antecedently contracted, or 
the buying or receiving of any evidence of debt or thing in action for the 
pun bose of remittance, and without any intent to violate such sections. [R. C. 
1905, § 8743; Pen. C. 1877, § 199; R. C. 1899, § 7012.) 

§ 9417. Application of previous sections. The provisions of sections 9412, 
9414 and 9416 relative to the buying of claims by an attorney, with intent to 
prosecute them, or to the lending or advancing of money by an attorney in 
consideration of a claim being delivered for collection, shall apply to every 
case of such buying a claim, or lending or advancing money, by any person 
nrosecuting a suit or demand in person. [R. C. 1905, § 8744; Pen. C. 1877, 
§ 200; R. C. 1899, § 7013.] 

ata ca not available to defeat just debt. Woods v. Walsh, 7 N. D. 376, 75 N. W. 


As to similar provision in Cal. Pen. Code, § 161, see Tuller v. Arnold, 98 Cal. 522, 
83 Pac. 445; In re Estate of Cummins, 143 Cal. 525, 77 Pac. 479. 

_ § 9418, Witnesses’ privilege. No person shall be excused from testifying 
in any civil action, to any fact showing that an evidence of debt or thing in 
action has been bought, sold or received contrary to law, upon the ground 
that his testimony might tend to convict him of a crime. But no evidence 
derived from the examination of such person shall be received against him 
a 620 aoe prosecution. [R. C. 1905, § 8745; Pen. C. 1877, § 201; R. C. 
§ 9419. Criminal contempts. Every person guilty of any contempt of court 

of the following kinds is guilty of a misdemeanor: ; 

_1. Disorderly, contemptuous or insolent behavior, committed during the 
sitting of any court of justice, in immediate view and presence of the court, 
and directly tending to interrupt its proceedings, or to impair the respect due 
to its authority. 

2. Behavior of the like character, committed in the presence of any referee 
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or referees, while actually sitting for the trial of a cause, or upon any inquest 
or other proceeding authorized by law. 

3. ren breach of the peace, noise or other disturbance directly tending to 
interrupt the proceedings of any court. ; F 

4. Willful disobedience of any process or order lawfully issued by any court. 

0. Resistance willfully offered by any person to the lawful order or process 
of any court. 

‘6. The contumacious and unlawful refusal of any person to be sworn as & 
Witness; or, when so sworn, the like refusal to answer any material question. 

7. The publication of a false or grossly inaccurate report of the ieee 
of any court. But no person can be punished, as for contempt, in publis a 
a true, full and fair report of any trial, argument, decision or proceeding ha 


in court. [R. C. 1905, § 8746; Pen. C. 1877, § 202; R. C. 1899, § ae 
Failure to appear, or tardiness, of attorney, as contempt. 15 aca t 17 
Disclosure by grand juror of evidence given before grand jury as contempt. 
L.R.A.(N.S.) 1049, tempt. 20 
Summoning biased or otherwise improper jurors or talesmen as a contempt. 
L.R.A.(N.S.) 1013. B an og neaet tempt. 33 
Procuring one having knowledge of offense to leave jurisdiction as contempt. 
L.R.A.(N.S.) 976. j i ntempt. 
Conduct designed to annoy a litigant and induce him to abandon suit as co Pp 
42 L.R.A.(N.S.) 722. 
Reflection on judge as ministerial officer as contempt. 15 L.R.A.(N.S.) 621. — 
Assault or abuse of judge after he has retired from court room as contemp 
L.R.A.(N.S.) 603. 
Statement with respect to ended cause as contempt of court. 68 L.R.A. 251. ae 
Criticism of decision or opinion after case has been determined as contempt. 
L.R.A.(N.S.) 572. 1. 360, 37 
As to similar provision in Cal. Pen. Code, § 166, see Ex parte Gould, 99 Cal. 360, 
Am. St. Rep. 57, 33 Pac. 1112, 21 L.R.A. 751. A.(NS.) 
1. Attorney’s statement in court concerning decisions as contempt. 5 L.R.A.(N.S. 
916. 
Intoxication in court room as contempt. 33 L.R.A.(N.S.) 138. 
Evasive or false answer by witness aa contempt. 41 L.R.A.(NS.) 478. aegis 
4. One who, knowing of order of court and its contents, intentionally violates re 2 
guilty of contempt. Freeman v. City of Huron, 8 S. D. 435, 66 N. W. 928; ty x; 
Knight, 3 8. D. 509, 54 N. W. 412, 44 Am. St. Rep. 809; State v. Davis, 2 N. D. 461, 
N. W. 942; State v. Markuson, 5 N. D. 147, 64 N. W. 934. 
Disobedience of void order as contempt. 16 L.R.A.(NS.) 1063. fhe 
Refusal to produce books or papers in response to subpoena upon ground that J 
contain private matter. 29 L.R.A.(N.S.) 716. sed 
Refusal to restore money or property secured under judgment subsequently rever 
or set aside, as contempt. 39 L.R.A.(N.S.) 1100. ren 95 
Sree by private citizen of decree against a municipality as contempt. 
R.A.(N.S.) 226, 
Marrying out of state contrary to decree as contempt. 40 L.R.A.(N.S.) 765. at 
Necessity and sufficiency of notice of injunction to render one not a party guilty 
of contempt in disobeying it. 23 L.R.A.(N.S.) 1295. a2 
Contempt in violation of preliminary injunction which would have effect of tran 
ferring possession of property from defendant to plaintiff. 39 L.R.A.(N.S.) 32. a 
_ Invitation or solicitation to violate injunction, or consent or acquiescence therein, 
justification for so doing. 9 L.R.A.(N.S.) 304. : n- 
Effect of appeal from injunction on jurisdiction of trial court to punish for co 
tempt for its violation. 14 L.R.A.(N.S.) 1150. 
Contempt by board of health in disobeying injunction. 48 L.R.A. 708. ; ling 
_ Knowledge necessary to charge owner with conduct of tenants or othere in selling 
intoxicating liquor on premises in violation of injunction. 25 L.R.A.(N.S.) 602. to a 
Failure or refusal of bankrupt or person having money or property belonging to § 
bankrupt to deliver it to a trustee as contempt. 23 L.R.A.(NS.) 255. P 
Right to take judicial notice of decree in proceeding to punish violation of same & 
contempt. 24 L.R.A.(N.S.) 404. 


Power to Ponish disobedience to order in case by striking pleadings. 4 L.R.A.(N.S.) 
1185; 27 L.R.A.(N.S.) 1062. 


Compellin payment of alimony by contempt proceedings. 24 L.R.A. 433. 
7. Publishing inaccurate report of court decision as contempt. 17 L.R.A.(N.S.) 583. 


weer | of newepaper proprietor in case of publication without his knowledge. 26 
ott. 1. 


a gig crs of matters derogatory to parties to litigation as contempt of court. 2 
- KR. OC, 483, 
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§ 9420. Grand juror acting after challenge allowed. Every grand juror 
who, with knowledge that a challenge interposed against him by a defendant 
has been allowed, is present at or takes part, or attempts to take part, in the 
consideration of the charge against the defendant who interposed the chal- 
lenge, or the deliberations of the grand jury thereon, is guilty of a mis- 
demeanor. ([R. C. 1905, § 8747; Pen. C. 1877, § 204; R. C. 1899, § 7016.] 

§ 9421. Magistrate. Clerk disclosing deposition. Every magistrate or clerk 
of any magistrate, who willfully permits any deposition taken on a complaint 
against or examination of a defendant before such magistrate and remaining 
in the custody of such magistrate or clerk, to be inspected by any person, 
except a judge of a court having jurisdiction of the offense, the United States 
attorney, attorney-general, state’s attorney of the county and his assistants, 
and the defendant and his counsel, is guilty of a misdemeanor. [R. C. 1905, 
§ 8748; Pen. C. 1877, § 205; R. C. 1899, § 7017.] 

§ 9422. Clerk of court. Disclosing same. Every clerk of any court who 
willfully permits any deposition returned by any grand jury with a present- 
ment made by them, and filed with such clerk, to be inspected by any person 
except the court, the deputies or assistants of such clerk, and the state’s attor- 
ney and his assistants until after the arrest of the defendant, is guilty of a 
misdemeanor. [R. C. 1905, § 8749; Pen. C. 1877, § 206; R. C. 1899, § 7018.) 

§ 9423. Fraudulent concealment. Disclosure. Every person who, having 
been called upon by the lawful order of any court, to make a true exhibit of 
his real and personal effects, either : 

1. Willfully conceals any of his estate or effects, or any books or writing 
relative thereto; or, 

2. Willfully omits to disclose to the court any debts or demands which he 
has collected, or any transfer of his property which he had made after being 
ordered to make an exhibit thereof, 

Is guilty of a misdemeanor. ([R. C. 1905, § 8750; Pen. C. 1877, § 207; BR. C. 
1899, § 7019.]. 

§ 9424. Racing near court. Every person concerned in any racing, running 
or other trial of speed between any horses or other animals, within one-half 
mile of the place where any court is actually sitting, is guilty of a misdemeanor. 
[R. C. 1905, § 8751; Pen. C. 1877, § 208; R. C. 1899, § 7020.) 

§ 9425. Selling liquor in court house or jail. Every person who sells any 
spirituous or intoxicating liquor within, or brings with intent to sell or offer 
or expose for sale therein, any such liquor into, either: 

1. Any building established as a court house for the holding of courts of 
record, while any session of such court is being held therein; or, 

2. Any building established as a jail or prison; or, nts 

3. Any building or shed, outhouse, porch, yard or curtilage appertaining to 
any building which, or any part of which, is at the time occupied or used 
for holding the polls at an election of any public officer of this state, or for 
canvassing votes cast at such election, 

Is guilty of a misdemeanor. ([R. C. 1905, § 8752; Pen. C. 1877, § 209; R. C. 
1899, § 7021.] 

§ 9426. Misconduct of attorneys. Every attorney who, whether as attorney 
or as counsel, either: . 

1. Is guilty of any deceit or collusion or consents to any deceit or collusion, 
with intent to deceive the court or any party; or, ; 

2. Willfully delays his client’s suit, with a view to his own gain; or, 

3. Willfully receives any money or allowance for or on account of any 
money which he has not laid out or become answerable for, 

Is guilty of a misdemeanor; and in addition to the punishment prescribed 
therefor by this code, he forfeits to the party injured treble damages, to be 
recovered in a civil action. [R. C. 1905, § 8753; Pen. C. 1877, § 210; R. C. 
1899, § 7022.] 
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§ 9427. Permitting name to be used. If any attorney knowingly permits 
any person, not being his general law partner or a clerk in his office, to sue 
out any process or to prosecute or defend any action in his name, except as 
authorized by the next section, such attorney and every person who shall so 
use his name, is guilty of a misdemeanor. [R. C. 1905, § 8754; Pen. C. 1877, 
§ 211; R. C. 1899, § 7023. ] 

§ 9428, Exception. In what case lawful. Whenever an action or proceed- 
ing is authorized by law to be prosecuted or defended in the name of the state 
or of any public officer, board of officers or municipal corporation, on behalf 
of another party, the attorney-general or state’s attorney or attorney of such 
public officer or board or corporation may permit any proceeding therein to 
be taken in his name by an attorney to be chosen by the party in interest. 
[R. C. 1905, § 8755; Pen. C. 1877, § 212; R. C. 1899, § 7024. ] 

§ 9429. Pretense to birth of child. Every person who fraudulently pro- 
duces an infant, falsely pretending it to have been born of any parent whose 
child would be entitled to inherit any real estate or to receive a share of any 
personal estate, with intent to intercept the inheritance of any such real estate, 
or the distribution of any such personal estate, from any person lawfully 
entitled thereto, is punishable by imprisonment in the penitentiary not less 
than one and not exceeding ten years. [R. C. 1905, § 8756; Pen. C. 1877, § 213; 
R. C. 1899, § 7025.) 

§ 9430. Substituting child. Every person to whom an infant has been con- 
fided for nursing, education or any other purpose, who, with intent to deceive 
any parent or guardian of such child, substitutes or produces to such parent 
or guardian another child in the place of the one so confided, is punishable by 
imprisonment in the penitentiary not less than one and not exceeding seven 
years. ([R.C. 1905, § 8757; Pen. C. 1877, § 214; R. C. 1899, § 7026.) 

§ 9431. Omission of duty by officer of vessel. Every owner, master or com- 
‘mander of any vessel arriving from a port without this state, who knowingly 
lands, or permits to land, at any port, city or place within this state, any pas- 
Senger or hand who is a foreign convict of any crime which, if committed in 
this state, would be punishable therein, without giving notice thereof to the 
mayor of such city or other principal municipal officer of such place or port, 
1s guilty of a misdemeanor. [R. C. 1905, § 8758; Pen. C. 1877, § 215; R. C. 
1899, § 7027.) 

§ 9432. Public officer. Duty omitted. Punishment. When any duty is or 
shall be enjoined by law upon any public officer, or upon any person holding 
any public trust or employment, every willful omission to perform such duty 
when no special provisions shal] have been made for the punishment of such 
delinquency, is punishable as a misdemeanor. [R. C. 1905, § 8759; Pen. C. 
1877, § 216: R.C. 1899, § 7028.] 

§ 9433. Doing prohibited act. Punishment. When the performance of an 
act is prohibited by any statute and no penalty for the violation of such statute 
18 Imposed in any statute, the doing of such act is a misdemeanor. [R. C. 1905, 
§ 8760; Pen. C. 1877, § 217: R. C. 1899, § 7029.] 

It is not criminal offense to fail to do act which may be required by statute. Langer 
v. Goode, 21 N. D. 462, 131 N. W. 258, Ann. Cas. 1913D, 429, 1 N.C. CG. A. 772. 

§ 9434. Disclosing presentment. Indictment. Every grand juror, state’s 
attorney, clerk, judge or other officer, who, excepting by the issuing or in the 
executing of a warrant to arrest the defendant, willfully discloses the fact 
of a presentment or indictment having been made for a felony, until the 
defendant has been arrested. is guilty of a misdemeanor. [R. C. 1905, § 8761; 
Pen. C. 1877, § 218; R. C. 1895, § 7030.] 

§ 9435. Disclosing jury’s Proceedings. Every grand juror who, except 
when required by a court, willfully discloses any evidence adduced before 
the grand jury or anything which he himself or any other member of the grand 
Jury may have said, or in what manner he or any other grand juror may have 
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voted on a matter before them, is guilty of a misdemeanor. [R. C. 1905, 
§ 8762; Pen. C. 1877, § 219: R. ©. 1899, § 7031.] | 

§ 9436. Action in a false name. Every person who maliciously institutes 
or prosecutes any action or legal proceeding, or makes or procures any arrest 
in the name of a person who does not exist or has not consented that it be 
instituted or made, is guilty of misdemeanor. [R. C. 1905, § 8763: Pen. C, 
1877, § 220: R. 6. 1899, § 7032. ] 

§ 9437, Maliciously procuring search. Every person who maliciously and 
Without probable cause, procures a search warrant to be issued and executed, 
* eres i ‘ misdemeanor. [R. C. 1905, § 8764; Pen. C. 1877, § 221; R. GC. 

>» § 7033. 

. Communicating with inmate of penitentiary. Every person who, not 
being authorized by law or by consent of the warden, deputy warden or other 
Person in charge of the penitentiary, communicates with any inmate of the 
penitentiary or brings into, or conveys out of, the penitentiary any letter or 
printing, to or from any such inmate, is guilty of a misdemeanor. [R. C. 1905, 
§ 8765; Pen. C. 1877, § 222. R. ©, 1895, § 7034.) 

9439. County auditor. N eglect to canvass returns, Every county auditor 


proper officer, as is or may hereafter be provided by law, or fails to issue 
certificates of election to the persons lawfully entitled thereto, is punishable 


delivers as true any such certificate or writing containing any statement which 
he knows to be false, is guilty of a misdemeanor. [R. C. 1905, § 8767; Pen. C, 
] 


CHAPTER 17, 
CONSPIRACY. ° 


§ 9441. Criminal conspiracies defined. If two or more persons conspire, 
either : 


1. To commit a erime; or, , 
2. Falsely and maliciously to indict another for a crime, or to procure 
another to be complained of or arrested for a crime; or, ; 
83. Falsely to institute or maintain an action or special proceeding ; or, 
To cheat and defraud another out of property, by any means which are 
themselves crimina] or which, if executed, would amount to a cheat, or to 
obtain money or any other property by false pretenses ; or, : : 
To prevent another from exercising a lawful trade or calling or doing 
any other lawful act, by force, threats, intimidation, or by interfering or 
threatening to interfere with tools, implements or property belonging to or 


- To commit any act injurious to the public health, to public morals or to 
trade or commerce, or for the perversion or obstruction of Justice, or of the 
due administration of the laws; each of them ig guilty of a misdemeanor. 
[R. C. 1905, § 8768; Pen. C. 1877, § 225: R. C. 1895, § 7037.] 


What constitutes crime of conspiracy and evidence in prosecution therefor. 3 Am. 
St. Rep. 474, 


 eaition and nature of conspiracy and general principles relating thereto. 51 
i . 82, 
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imi sibi f corporation for conspiracy. 2 B. R. C. 246. 
Ae ener Sravlaion ie Cale Pen. Code, § 182, een People v. Hamberg, 84 Cal. 468, 
24 Pac. 298; People v. Daniels, 105 Cal. 262, 38 Pac. 720; People v. Holmes, 118 Cal. 
444, 50 Pac. 675. ; 

§ 9442. Out of state, against peace of state. If two or more persons, being 
out of this state, conspire to commit any act against the peace of this state, 
the commission or attempted commission of which, within this state, would be 
treason against the state, they are punishable by imprisonment in the peni- 
tentiary not less than one and not exceeding ten years. [R. C. 1905, § 8769; 
Pen. C. 1877, § 226; R. C. 1899, § 7038. } : ee 

§ 9443. Limitation. Peaceable assemblies. No conspiracy is punishable 
criminally unless it is one of those enumerated in the last two sections, and 
the orderly and peaceable assembling or co-operation of persons employed in 
any calling, trade or handicraft for the purpose of obtaining an advance in 
the rate of wages or compensation, or of maintaining such rate, is not & 


conspiracy. [R. C. 1905, § 8770; R. C. 1895, § 7039. ] 
Conspiracy to control wages of workmen. 28 Am. Dec. 507. 4 as 16 
Right of labor union to notify persons not to deal with a certain individual. 
L.R.A.(N.S.) 85; 18 L.R.A.(N.S.) 707; 32 L.R.A.(N.S.) 748. 2 . 32 
to forbid its members to handle one’s product. 12 L.R.A.(N.S.) 642; 
L.R.A.(N.S.) 792. 
———to divert trade from one with whom it is in controversy. 1 B. R. C. 245. , 
Bera! of members of trade combination for injury to boycotted dealer. 
.R.A.(N.S.) 824, ; 
Recovery of money paid to labor organization in order to avoid boycott. 4 
L.R.A.(N.S.) 1198. : "1. 
Lawfulness of strike or of threat to cause strike, or to so act as to induce strike, 
when there is no dispute between the strikers and their own employers. 6 L.R.A.(N.S.) 
1067, 
Right, in aid of strike, to employ peaceable persuasion to induce persons not under 
contract to quit, or not accept men loement. 41 L.R.A.(N.S.) 445. 
to use money to induce persons not under contract, to quit or not accept employ- 
ment. 41 L.R.A.(N.S.) 453. 
Controversy over “open” or “closed ” shop as justification for means employed to 
aid strike. 17 L.R.A.(N.S.) 162; 35 L.R.A.(N.S.) 787. 
System of work as justification for strike. 37 L.R.A.(N.S.) 179. 
a3 discharge of foreman or coemploye as justification for strike. 42 L.R.A.(N.S.) 
48, 








Injunction against strikes. 28 L.R.A. 464, ‘ 

§ 9444. Overt act necessary. Exceptions. No agreement except to commit 

a felony upon the person of another, or to commit arson or burglary amounts 

to a conspiracy, unless some act beside such agreement is done to effect the 

object thereof, by one or more of the parties to such agreement. [R. C. 1905, 
§ 8771; Pen. C. 1877, § 227; R. C. 1899, § 7040.] 


As to similar provision in Cal. Pen. Code, § 184, see People v. Daniels, 105 Cal. 262, 
88 Pac. 720. 


_§ 0445. Hindering citizen to obtain employment. Every person, corpora- 
tion or agent thereof, who maliciously interferes or hinders, in any way, 
any citizen of this state from obtaining employment or enjoying employment 
already obtained, from any other person or corporation, is guilty of a mis- 
demeanor. [R. C. 1905, § 8772; Const. § 23; R. C. 1899, § 7041.] 

§ 9446. Black list. Punishment. Every corporation, officer, agent or em- 
ploye thereof, and every person of any corporation on behalf of such cor- 
poration, who exchanges with or furnishes or delivers to any other corpora- 
tion or any officer, agent, employe or person thereof, any ‘‘ black list. 18 


guilty of a misdemeanor, [R. C. 1905, § 8773 ; Const. §.212; R. C. 1899, § 7042.] 
Blacklisting employes. 63 L.R.A. 289; 4 L.R.A.(N.S.) 1118. 
Injunction against blacklisting. 20 L.R.A. 342; 4 L.R.A.(N.S.) 1121. 
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CHAPTER 18. 
TREASON AND MISPRISION OF TREASON. 


§ 9447. Treason defined. Witnesses. Punishment. Every person owing 
allegiance to this state who levies war against it, or adheres to its enemies or 


to the same overt act, or his confession thereof in open court. Every person 
guilty of treason shall, upon conviction thereof, be punished by death, or, 
at the discretion of the court, shall be imprisoned in the penitentiary not less 
than five years and be forever incapable of holding any office under this state. 
[R. C. 1905, § 8774; Const. § 19; R. C. 1899, § 7043.] 

Criminal res onsibility of corporation for treason. 2 B. R. C. 253. 


Criminal liability of children for. 36 L.R.A. 208. 
Proof of corpus delicti in prosecution for. 68 L.R.A. 56. 


§ 9448. Misprision of treason. Every person owing allegiance to this state 
and having knowledge of any treason against it, who conceals and does not, 
48 soon as may be, disclose the same and make the same known to the 
governor or the attorney-general, or to some judge of this state or of some 
district thereof, or to the state’s attorney of some county, or a magistrate 
thereof, is guilty of misprision of treason and, upon conviction thereof, shall 
be punished by imprisonment in the penitentiary not less than one and not 
exceeding five years. [R. C. 1905, § 8775; R. C. 1895, § 7044. ] 


CHAPTER 19. 
SUICIDE. 


§ 9449. Suicide defined. Suicide is the intentional taking of one’s own 
life. [R. C. 1905, § 8776; Pen. C. 1877, § 229 ; R. C. 1899, § 7045.] 

§ 9450. Attempting suicide. Every person who, with intent to take his 
own life, commits upon himself any act dangerous to human life, or which if 
committed upon or toward another person and followed by death as a conse- 
quence, would render the perpetrator chargeable with homicide, is guilty of 
attempting suicide. [R. C. 1905, § 8777 ; Pen. C. 1877, § 230; R. C. 1899, § 7046. ] 


Attempt of intoxicated person to commit suicide. 36 L.R.A. 479. 
Attempt to commit suicide as a crime. 7 L.R.A.(N.S.) 286. 


§ 9451. Advising and aiding suicide. Every person who willfully, in any 
manner advises, encourages, abets or assists another person in taking his own 
ee guilty of aiding suicide. [R. C. 1905, § 8778; Pen. C. 1877, § 231; R. C. 

> § 7047. 
ata J abetting suicide. 66 L.R.A. 304; 22 L.R.A.(N.S.) 243. 

§ 9452, Furnishing weapon or drug. Every person who willfully furnishes 
another person with any deadly weapon or poisonous drug, knowing that 
such person intends to use Such weapon or drug in taking his own life, is 
guilty of aiding suicide, if such person thereafter employs such instrument 
1899, in taking his own life. [R. C. 1905, § 8779; Pen. C. 1877, § 232; R. C. 

» § 7048.) 

9458. Aiding attempt. Every person who willfully aids another in at- 
tempting to take his own life, in any manner which by the preceding section 
would have amounted to aiding suicide if the person assisted had actually 
taken his own life, is guilty of aiding an attempt at suicide. [R. C. 1905, 
§ 8780; Pen. C. 1877, § 233 ; R. C. 1899, § 7049.] i 

S Incapacity no defense. It is no defense to & prosecution for aiding 
Sulcide or aiding an attempt at suicide, that the person who committed or 
attempted to commit the Suicide was not a person deemed capable of com- 
mitting crime. [R. C. 1905, § 8781; Pen. C. 1877, § 234; R. C. 1899, § 7050.) 
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§ 9455. Aiding suicide. Punishment. Every person guilty of aiding suicide 
is punishable by imprisonment in the penitentiary not less than seven years. 
[R. C. 1905, § 8782; Pen. C. 1877, § 235; R. C. 1899, § 7051.] 

§ 9456. Attempting suicide. Punishment. Every person guilty of attempt- 
ing suicide or of aiding an attempt at suicide, is punishable by imprisonment 
in the penitentiary not less than one and not exceeding two years, or by a 
fine not exceeding one thousand dollars, or both. [RB. C. 1905, § 8783; Pen. C. 
1877, § 236; R. C. 1899, § 7052.] 


CHAPTER 20. 
HOMICIDE. 


§ 9457. Homicide defined. Homicide is the destruction of the life of one 
human being by the act, agency, procurement or culpable omission of another. 
[R. C. 1905, § 8784; Pen. C. 1877, § 237; R. C. 1895, § 7053.] 

Indictment which shows that accused killed another by feloniously and willfully 


beating him with club charges manslaughter in first degree. State v. Edmunds, 20 8. D. 
135, 104 N. W. 1115. 


May a corporation be convicted of homicide. 21 L.R.A.(N.S.) 998. 
Criminal responsibility of corporation for homicide. 2 B. R. C. 247. 


§ 9458. Homicides classified. Homicide is either: 

1. Murder. 

2. Manslaughter. 

3. Excusable homicide; or, 

4. Smid homicide. [R. C. 1905, § 8785; Pen. C. 1877, § 288; R. C. 1899, 

7054. 

§ 9459. Corpus delicti, how proved. Confession. No person can be con- 
victed of murder or manslaughter or of aiding suicide, unless the death of 
the person alleged to have been killed and the fact of the killing by the 
accused as alleged, are each established as independent facts; the former 
by direct proof and the latter beyond a reasonable doubt; but in no case 
upon a plea of not guilty, shall the confession or admission of the accused, 
in writing or otherwise, be admissible to establish the death of the person 
alleged to have been killed. [R. C. 1905, § 8786; Pen. C. 1877, § 239; R. C. 
1895, § 7055.] 


Proof of corpus delicti in homicide case. 68 L.R.A. 73, 75-78. 
Sufficiency of circumstantial evidence to identify remains found as those of persons 
charged to have been killed. 7 L.R.A.(N.S.) 181. ; ; 

§ 9460. Petit treason abolished. The rules of the common law, distinguish- 
ing the killing of a master by his servant, and of a husband by his wife, as 
petit treason, are abolished, and these offenses are deemed homicides, punish- 
able in the manner prescribed by this chapter. [R. C. 1905, § 8787; Pen. C. 
1877, § 240; R. C. 1899, § 7056.] . , 

§ 9461. Confidential or domestic relation. Whenever the grade or punish- 
ment of homicide is made to depend upon its having been committed under 
circumstances evincing a depraved mind or unusual cruelty or in & cruel 
manner, the jury may take into consideration the fact that any domestic or 
confidential relation existed between the accused and the person killed, m 
determining the moral quality of the acts proved. [R. C. 1905, § 8788; Pen. C. 
1877, § 241; R. C. 1899, § 7057.) 

§ 9462. Murder defined. Homicide is murder in the following cases: 

1, When perpetrated without authority of law, and with a premeditated 
design to effect the death of the person killed or of any other human being. 

2. When perpetrated by any act imminently dangerous to others and 
evineing a depraved mind, regardless of human life, although without any 
premeditated design to effect the death of any particular individual. 
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When perpetrated without any design to effect death by a person engaged 
1€ commission of any felony. [R. C, 1905, § 8789; Pen. C, 1877, § 242, 


Murder defined. State v. Belyea, 9 N. D. 358, 83 N. W. 1; Territory v. Bannigan, 1 
Redington 


, 7 8S. D. 368, 64 N. W. 170 
Murder defined. State v, Redington, 7 8. D. 36 


8, 64 N. W. 170; State v. Belyea, 9 
- D. 353, 83 N. W. 1; Territory v. Bannigan, 1 D. 432, 46° N. W. 507, 


ret degree under indictment charg- 
3 murder. State vy, Stumbaugh, 28 8, D 50, 132 N. W. 666. ; 
lements of deliberation and premeditation as affected by the brevity of the period 


apsing between the resolution to kill and the homicide. 7 L.R.A.(N.8.) 1056. 
omicide in resisting arrest, or officers of justice. 66 L.R.A. 353; 83 L.R.A.(N.S.) 
3. 


jn mutual combat voluntarily entered into. 45 LRA. (N.S. ) 646, 
RA ck ae Or misadventure. 1 L.R.A.(NS8.) 991; 3 L.R.A.(NS.) 719; 8 
-(N.S.) 1153, 


Negligent homicide. 61 L.R.A. 277; 68 L.R.A. 392. 

As ilar provision in Cal. Pen. Code, i 187-189, see Ex parte Wolff, 59 Cal. 
3; People v. Schmidt, 63 Cal. 28; People v. La Cour Soto, 63 Cal. 165; People v. 
Cr » 3 Pac. 650; People v. Keefer, 65 Qal. 232, 5 


le v. Olsen, 80 Cal. 122, 22 Pac, 125; People 
- 1, . 782; People v. Wright, 93 Cal. 564, 29 Pac. 240; People 
Burgle, 123 Cal. 303, 55 Pac. 998; People v. Mendenhall, 135 Cal. 844, 67 Pac. 325; 
ople v. Glaze, 139 Cal. 154, 72 Pac. 965 3 People v. Wardrip, 141 Cal. 229, 74 Pac. 
'; People v. Ung Tin Bow, 142 Cal. 341, 75 Pac. 899: . 
be v. Woods, 147 Cal. 265, 81 Pac. 652; People v. McRoberts, 1 
- App. 246, 81 Pac. 1087. 
- 801 


——in the commission of felonies. 63 L.R.A. 354, 

——in carrying out unlawful conspiracy. 68 L.R.A, 193; 45 L.R.A.(N.S.) 55. 

—in eto of, or tpt de ei aarp sige iad Pom TP 902. 5 . 
esponsibility of one ass tin ur. uring whic 8 companion commits 
‘der. 6 LRA(NS,) 1154 . re 


. to effect death inferred. A design to effect death is inferred 
he fact of killing, unless the circumstances raise a reasonable doubt 
r such design existed, [R. C. 1905, § 8791; Pen. C. 1877, § 243; R. C. 
7060. ] 


mmon intent in homicide in 
d 


carrying out unlawful purpose. 68 L.R.A. 203. 
Tect of absence of intent to do ha 5 


© harm in homicide by misadventure. 3 L.R.A.(N.S8.) 
ght on trial for homicide to show immorality of deceased as bearing on defendant’s 
it or motive, 36 L.R.A.(N.8.) 397. 


ght of one under trial for homicide to testify as to his intent. 93 L.R.A.(N.S.) 
34 L.R.A.(N.S.) 324, | 


6. Premeditation. A design to effect death sufficient to constitute 
may be formed instantly before committing the act by which it is 
into execution. [R. C. 1905, § 8792; Pen. C. 1877, § 244; R. C. 1899, 
meditation in case of homicide in mutual combat. 45 L.R.A.(N.S.) 648. 

. er or intoxication no defense. Homicide committed with a 
0 effect death is not the less murder because the perpetrator was in 


Ter eer or voluntary intoxication at the time, [R. C. 1905, § 8793; 
1877, § 245; B.C. 1899, § 7062 


it of passion which will 


mitigate or reduce the degree of a homicide. 5 L.R.A. (N.S.) 
at intoxication wil] excuse. 36 L.R.A. 470. 


inkenness as defense to homicide. 13 L.R.A.(N.S.) 1024; 25 L.R.A.(N.S.) 376. 
Ing in self defense while intoxicated. 36 L.R.A. 476. 


mt in homicide by intoxicated person. 36 L.R.A. 470. 
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Effect of deliberation and premeditation in homicide by intoxicated person. 36 
L.R.A. 473, : s 

Existence of previous intent to kill as affecting degree of homicide in heat of passion. 
5 L.R.A.(N.S.) 819. 3 

§ 9467. Act imminently dangerous to others. Homicide perpetrated by 
an act imminently dangerous to others and evincing a depraved mind regard- 
less of human life, is not the less murder because there was no actual intent 
to injure others. [R. C. 1905, § 8794; Pen. C. 1877, § 246; R. C. 1895, § 7063.] 

Intention to wound only, as affecting degree of homicide in absence of excuse or jus- 
tification. 35 L.R.A.(N.S.) 621. ; 

Assault with intent to murder or kill by unlawful act aimed at another than the one 
injured. 37 L.R.A.(N.S.) 172. . 

§ 9468. Murder divided into two degrees. According to the facts and cir- 
cumstances attending the killing, or as specially declared by law, murder is 
deemed, either: 

1. Murder in the first degree; or, 

2. Murder in the second degree. [R. C. 1905, § 8795; R. C. 1895, § 7064. ] 

Degree of homicide in killing wife, as affected by her confession of, or declaration of 
intent to commit, adultery. 38 L.R.A.(N.S.) 99. 

Presumption as to distinctive elements of murder in first degree from use of deadly 
weapon. 34 L.R.A.(N.S.) 74. ; ; 

Killing or assaulting of a relative or friend of defendant as a sufficient provocation 
to reduce a homicide to manslaughter. 17 L.R.A.(N.S.) 795. 

As to similar provision in Cal. Pen. Code, § 189, see Ex parte Wolff, 59 Cal. 94; 
People v. Olsen, 80 Cal. 122, 22 Pac. 125; People v. Wardrip, 141 Cal. 229, 74 Pac. 744; 
People v. Woods, 147 Cal. 265, 81 Pac. 652. 

§ 9469. Degrees of murder defined. Every murder perpetrated by means 
of poison, or by lying in wait, or by torture, or by other willful, deliberate or 
premeditated killing, or in committing or attempting to commit any sodomy, 
rape, mayhem, arson, robbery or burglary, shall be deemed murder in the 
first degree; all other kinds of murder shall be deemed murder in the second 
degree. [R. C. 1905, § 8796; R. C. 1895, § 7065. ] 

Statutory division of degrees of homicide. 18 Am. Dec. 774. ; 

Effect of statutory declaration that murder committed by certain means, or while en- 
gaged in commission of felony, shall be murder in the first degree, upon right of jury 
to pass upon degree. 12 L.R.A.(N.S.) 935. . 

When homicide by unlawful act aimed at another than the one killed ig murder in 
the first degree. 63 L.R.A. 662. 

when murder in the second or a lower degree. 63 L.R.A. 663. 


§ 9470. Manslaughter defined. Homicide, not excusable or justifiable, but 


perpetrated in a manner not constituting murder, is manslaughter. [R. C. 
1905, § 8797; R. C. 1895, § 7066.] 
Indictment which shows that accused killed another by feloniously and willfully beat- 


ing him with club charges manslaughter in first degree. State v. Edmunds, 20 S. D. 
135, 104 N. W. 1115. 


aoe of mind of slayer which reduces murder to manslaughter. 134 Am. St. 
. 726. 


8 to similar provision in Cal. Pen. Code, § 192, see People v. Munn, 65 Cal. 211, 6 
Am. Cr. Rep. 431, 3 Pac. 650; People v. Olsen, 80 Cal. 122, 22 Pac. 125; People v. Pearne, 
118 Cal. 154, 50 Pac. 376; People v. Denomme, 123 Cal. XVIII, 56 Pac. 98; People v. 
Pee 145 Cal. 717, 79 Pac. 435; Huntington v. Superior Court, 5 Cal. App. 288, 90 

ac. 

§ 9471. Manslaughter divided into two degrees. According to the facts 
and circumstances attending the killing, or as specially declared by law, man- 
slaughter is, either: 

1. Manslaughter in the first degree; or, 

§ Ck aaa in the second degree. [R. C. 1905, § 8798; R. C. 1895, 

§ 9472. Punishment for murder in first degree. Every person convicted 
of murder in the first degree shall suffer death or be imprisoned in the -penl- 
tentiary for life. [R. C. 1905, § 8799; Pen. C. 1877, § 249; 1883, ch. 9, §§ 1, 2; 
R. C. 1895, § 7068.] ) 

Juror cannot be challenged for holding opinions against capital punishment, but may 


be asked the question as basis for pe tory chall . State v. Garrington, 11 S. D. 
178, 76 N. W396. ft renee ge age wee ees 
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Changing punishment of one convicted of murder. State v. Rooney, 12 N. D. 144, 95 
N. W. 513; affirmed in Rooney v. North Dakota, 196 U. S. 319, 49 Tred. 494, 25 8. Ct. 
R, 164, 3 Ann. Cas. 76. 

As to similar provision in Cal. Pen. Code, § 190, see People v. Welch, 49 Cal. 174; 
People v. Brown, 59 Cal. 345; People v. Jones, 63 Cal. 168; People v. French, 69 Cal. 
169, 10 Pac. 378; People v. Bawben, 90 Cal. 195, 27 Pac. 204; People v. Melendrez, 
129 Cal. 549, 62 Pac. 109; People v. Ross, 134 Cal. 256, 66 Pac. 229. 


§ 9473. Punishment for murder in second degree. Every person convicted 
of murder in the second degree shall be imprisoned in the penitentiary not 
hgh ore ten and not exceeding thirty years. [R. C. 1905, § 8800; R. C. 1895, 

§ 9474. Punishment for manslaughter in first degree. Every person con- 
victed of manslaughter in the first degree shall be punished by imprisonment 
in the penitentiary not less than five and not exceeding fifteen years. [R. C. 
1905, § 8801; Pen. C. 1877, § 253; R. C. 1895, § 7070.] . 

§ 9475. Punishment for manslaughter in second degree. Every person 
convicted of manslaughter in the second degree shall be punished by imprison- 
ment in the penitentiary not less than one and not exceeding five years, or by 
imprisonment in the county jail not exceeding one year, or by a fine not 
exceeding one thousand dollars, or by both such fine and imprisonment. 
[R. C. 1905, § 8802; Pen. C. 1877, § 261; R. C. 1895, § 7071.] 

§ 9476. Jury determines degree of murder. The jury before whom any 
person prosecuted for murder is tried, shall, if they find such person guilty 
thereof, determine by their verdict, whether it is of murder in the first degree 
or of murder in the second degree. [R. C: 1905, § 8803; R. C. 1895, § 7072.) 


Effect of statutory declaration that murder committed by certain means, or while 
engaged in commission of felony, shall be murder in the first degree, upon right of 
jury to pass upon degree. 12 L.R.A.(N.S.) 935. 


§ 9477. Jury must determine punishment. The jury before whom any 
person prosecuted for murder is tried, shall, if they find such person guilty 
thereof, fix and determine by their verdict, the punishment to be inflicted, 
within the limits prescribed by law, as for example: if they find such person 
guilty of murder in the first degree, they must designate in their verdict 
whether he shall be punished by death or imprisonment in the penitentiary 
for life; or, if they find such person guilty of murder in the second degree, 
they must designate in their verdict the term of his imprisonment in the 
penitentiary not less than ten and not exceeding thirty years. [R. C. 1905, 


§ 8804; 1883, ch. 9, §§ 1, 2; R. C. 1895, § 7073.) 
Court’s duty is to inform jury as to two methods of punishment, leaving to jury to 
say which shall be inflicted. State v. Peltier, 21 N. D. 188, 129 N. W. 451. 


§ 9478. Court to enter judgment according to verdict. Exception. When- 
ever any person is convicted of murder by the verdict of a jury, it shall be 
the duty of the court to enter judgment against such person, in accordance 
with such verdict, or otherwise as provided by section 10893 of the code of 
criminal procedure. [R. C. 1905, § 8805; R. C. 1895, § 7074.] 

§ 9479. Manslaughter. Jury. Degree. Punishment. Court. The jury 
before whom any person is prosecuted for murder, may, according to the facts 
_ and circumstances disclosed by the evidence, find such person guilty of man- 
slaughter. Whenever the jury finds any person guilty of manslaughter, 
either upon a prosecution for murder or a prosecution for manslaughter, they 
shall determine by their verdict whether it is of manslaughter in the first 
degree or of manslaughter in the second degree, and shall also fix and 
determine by their verdict the punishment to be inflicted, within the limits 
prescribed by law, and it shall be the duty of the court to enter judgment 
against such person in accordance with such verdict, or otherwise as pro- 
vided by section 10893 of the code of criminal procedure. [R. C. 1905, § 8806; 
R. C. 1895, § 7075.] 

§ 9480. Murder. Manslaughter. Plea. Guilty. Court. Whenever any 
person prosecuted for murder or manslaughter pleads guilty, he shall, in his 
plea, designate whether he is guilty of murder in the first degree or in the 
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second degree, or of manslaughter in the first degree or in the second degree, 
and the court shall, if said plea is accepted, determine the punishment to be 
inflicted therefor within the limits preseribed by law, and enter judgment 
against such person in accordance with such determination. But the court 
may, in its discretion, examine witnesses to aid in the determination of the 
punishment to be inflicted or submit the same to a jury to determine the 
punishment, or, at its discretion, may refuse to receive a plea of guilty and 


it the whol to a jury. [R. C. 1905, § 8807; R. C. 1895, § 7076.) 
i of uilty Ly be itive and beanies as to : ree, and must not merely refer 
to information. State v. Noah, 20 N. D. 281, 124 N. W. 1121. 


§ 9481. Treason. Murder. Death. Time of execution. Whenever the 
court or jury shall designate that a person convicted of treason or of murder 
in the first degree shall be punished by death, it shall be the duty of the 
court entering judgment to fix the day of the execution thereof, which day 
shall not be less than six months after the day on which the judgment and 
sentence are entered and not longer than nine months. [R. C. 1905, § 8808; 
R. C. 1895, § 7077.) 

§ 9482. Duel. Killing in state. Murder second degree. _Every person 
who by previous appointment or engagement fights a duel within the juris- 
diction of this state and in so doing inflicts a wound upon any person, whereof 
the person so injured dies, is guilty of murder in the second degree. [R. C. 


1905, ; 8809; R. C. 1895, § 7078.] 
omicide in the commission of dueling. 63 L.R.A. 877. 
Degree of homicide in case of killing in duel. 5 L.R.A.(N.S.) 821. 


§ 9483. Second, surgeon, at duel. Manslaughter first degree. Every person 
who acts as a second or surgeon at any such duel as is mentioned in the pre- 
ceding section and is present when the wound is inflicted whereof death 
ensues, is guilty of manslaughter in the first degree. [RB. C. 1905, § 8810; 
R. C. 1895, § 7079.] 

§ 9484. Duel. Killing without state. Murder second| degree. Every 
person, being an inhabitant or resident of this state, who, by previous appoint- 
ment or engagement made within the same, fights a duel without the juris- 
diction of this state, and in so doing inflicts a mortal wound upon a person, 
whereof he afterwards dies within this state, shall be deemed guilty of murder 
in the second degree within this state, and may be tried, convicted and 
sentenced in the county where the death happens. [R. C. 1905, § 8811; Pen. C. 
1877, § 247; R. C. 1895, § 7080.] 

§ 9485. Second, surgeon, at duel. Manslaughter first degree. Every person, 
being an inhabitant of this state, who acts as a second or surgeon at any such 
duel as is mentioned in the preceding section and is present when a wound 1s 
inflicted whereof death ensues, is guilty of manslaughter in the first degree. 
[R. C. 1905, § 8812; R. C. 1895, § 7081.] 

§ 9486. Conviction. Acquittal in other state defense. A person prosecuted 
under the last two preceding sections may plead a former conviction or 
acquittal of the same offense in any other state or country, and such plea, if 
admitted or established, shall be a bar to all further or other proceedings 
against him for the same offense within this state. [R. C. 1905, § 8813; R. ©. 
1895, § 7082.) 

§ 9487. Homicide in forcibly taking mine. Murder. If any person or 
persons shall associate and agree to enter or attempt to enter by force of 
numbers, and the terror such numbers is calculated to inspire, or by force 
and violence, or by threats of violence against any person or persons in the 
actual possession of any lode, gulch or placer claim, and upon such entry or 
attempted entry, any person or persons shall be killed, said persons and all 
and each of them so entering or attempting to enter, shall be deemed guilty 
of murder in the second degree, and punished accordingly. Upon the trial 
of such cases, any perso cognizant of such entry or attempted entry, who 
shall be present and aiding, assisting or in any wise encouraging such entry 
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or attempted entry, shall be deemed a principal in the commission of said 
offense. [R. C. 1905, § 8814; Pen. C. 1877, § 248; R. C. 1895, § 7083. 

§ 9488. Homicide, when manslaughter in first degree. Homicide is man- 
slaughter in the first degree in the following cases: 

1. When perpetrated without a design to effect death by a person while 
engaged in the commission of a misdemeanor. 

2. When perpetrated without a design to effect death, and in a heat of 
passion, but in a cruel and unusual manner or by means of a dangerous 
weapon, unless it is committed under such circumstances as constitute excus- 
able or justifiable homicide. 

3. When perpetrated unnecessarily either while resisting an attempt by 
the person killed to commit a crime or after such attempt shall have failed. 
[R. C. 1905, § 8815; Pen. C. 1877, § 250; R. C. 1899, § 7084.] 

Jury may find defendant charged with murder, guilty of manslaughter in first degree. 
State v. Stumbaugh, 28 8. D. 50, 132 N. W. 666. 

Selfdefense in resisting officer. 5 LJR.A.(N.S.) 1016. 

Killing in selfdefense, officer usin unnecessary force in making arrest. 66 L.R.A. 367. 
Br iad by unlawful act a at another than the one killed is manslaughter. 

Assault with intent to murder or kill by unlawful act aimed at another than the one 
injured. 37 L.R.A.(N.8S.) 172. 

Assault or homicide as affected by mistake as to identity of victim. 33 L.R.A.(N.S.) 
1070. 


1, Homicide in the commission of unlawful acts not felonies. 68 L.R.A. 879; 19 Am. 
Rep. 2; 90 Am. St. Rep. 571. 

Homicide in carrying out unlawful conspiracy. 68 L.R.A. 193. _ 

Criminal responsibility of one who aids another in assault in which the latter, with- 
out his knowledge or consent, uses a deadly weapon. 23 L.R.A.(N.S.) 273. 

§ 9489. Abortion. Killing unborn quick child. The willful killing of an 
unborn quick child by an injury committed upon the person of the mother 
of such child, and not prohibited in the next following section, is manslaughter 
in the first degree. [R. C. 1905, § 8816; Pen. C. 1877, § 251; R. C. 1899, § 7085.] 

Homicide in commission of, or attempt to commit, abortion. 63 L.R.A. 902. 
Justifiable homicide in commission of or attempt to commit an abortion. 63 L.R.A. 
909. 


§ 9490. Abortion by administering drugs. Instruments. Every person 
who administers to any woman pregnant with a quick child, or who prescribes 
for such woman, or advises or procures any such woman to take any medicine, 
drug or substance whatever or who uses or employs any instrument or other 
means with intent thereby to destroy such child, unless the same shall have 
been necessary to preserve the life of such mother, is guilty in case the death 
of the child or of the mother is thereby produced, of manslaughter in the 
first degree. [R. C. 1905, § 8817; Pen. C. 1877, § 252; R. C. 1899, § 7086.] 

§ 9491. Manslaughter in second degree defined. Every killing of one 
human being by the act, agency, procurement or culpable negligence of 
another, which under the provisions of this chapter is not murder or man- 
slaughter in the first degree, or excusable or justifiable homicide, is man- 
slaughter in the second degree. [R. C. 1905, § 8818; Pen. C. 1877, § 254; 
R. C. 1899, § 7087.] 2 

ag of failure to provide medical attendance to render one guilty of manslaughter. 

6 L.R.A.(N.S.) 685. 

Criminal responsibility for homicide committed by third person, growing out of an 

altercation between defendant and deceased. 12 L.R.A.(N.S.) 889. bat be late 

Criminal responsibility of one who inflicts a wound on another resulting in the la 

ter’s death, as affected by negligence or lack of skill in treatment or care of wound. 
22 L.R.A.(N.8.) 841; 28 L.R.A.(N.6.) 665. 

Homicide caused by carelessness and negligence. 61 L.R.A. 277; 63 L.R.A. 392. 53 
unintentionally committed in perpetration of a practical joke 31 Am. Rep. 606; 
40 Am. Rep. 591. 

—pby inatention or neglect of au 124 Am. St. Rep. 322. 

———by accident while hunting. 1 L.R.A.(N.S.) 991. 

Accidental killing of bystander by shooting in selfdefense. 2 LJR.A.(N.S.) 719. 

Homicide by misadventure. 3 L.R.A.(N.S.) 1153. 
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§ 9492. Owner of mischievous animal. If the owner of a mischievous 
animal, knowing its propensities, willfully suffers it to go at large, or keeps 
it without ordinary care, and such animal, while so at large or not confined, 
kills any human being who has taken all the precautions which the circum- 
stances permitted, to avoid such animal, the owner is deemed guilty of 
manslaughter in the second degree. [R. C. 1905, § 8819; Pen. C. 1877, § 255; 
R. C. 1899, § 7088.] 

§ 9493. Negligently navigating vessel. Overloading. Every person navi- 
gating any vessel for gain who willfully or negligently receives so many 
passengers or such a quantity of other lading on board such vessel that by 
means thereof such vessel sinks, or is overset or injured, and thereby any 
human being is drowned or otherwise killed, is guilty of manslaughter in 
the second degree. [R. C. 1905, § 8820; Pen. C. 1877, § 256; R. C. 1899, 
§ 7089. ] 

§ 9494. Steamboat. Passengers. Negligence. Racing. Every captain or 
other person having charge of any steamboat used for the conveyance of 
passengers or of the boilers or engines thereof, who, from ignorance or gross 
neglect, or for the purpose of excelling any other boat in speed, creates or 
allows to be created, such an undue quantity of steam as to burst or break 
the boiler or other apparatus in which it shall be generated or any apparatus 
or machinery connected therewith, by which bursting or breaking any person 
is killed, is deemed guilty of manslaughter in the second degree. [R. C. 1905, 
§ 8821; Pen. C. 1877, § 257; R. C. 1899, § 7090.] 

§ 9495. Engineer. Negligence. Producing death. Every engineer or other 
person having charge of any steam boiler, steam engine or other apparatus 
for generating or employing steam, employed in any manufactory, railway 
or other mechanical works, who willfully or from ignorance or gross neglect 
creates or allows to be created, such an undue quantity of steam as to burst 
or break the boiler, engine or apparatus, or to cause any other accident 
whereby the death of a human being is produced, is guilty of manslaughter 
rae ina degree. [R. C. 1905, § 8822; Pen. C. 1877, § 258; R. C. 1899, 

1, 

§ 9496. Physician. Intoxication. Producing death. Every physician who, 
being in a state of intoxication, without a design to effect death, administers 
any poison, drug or medicine, or does any other act as such physician, to 
another person, which produces the death of such other person, is guilty of 
manslaughter in the second degree. [R. C. 1905, § 8823; Pen. C. 1877, § 259; 
R. C. 1899, § 7092.] 

§ 9497. Keeping gunpowder. Other explosives. Every person guilty of 
making or keeping gunpowder, saltpetre, guncotton, nitroglycerine or dyna- 
mite or any compound of the same, or any fulminate or substance which 18 
intended to be used by exploding or igniting the same, in order to produce 
a force to propel missiles or to rend apart substances, within any city or 
village in any quantity or amount prohibited by law, or by any ordinance 
of said city or village, in consequence whereof any explosion occurs whereby 
any human being is killed, is guilty of manslaughter in the second degree, 
[R. C. 1905, § 8824; Pen. ©, 1877, § 260; R. C. 1895, § 7093.] 

§ 9498. Setting spring gun, trap or device. Every person who sets any 
spring or other gun or trap or device operating by the firing or exploding of 
gunpowder or any other explosive, and leaves or permits the same to be left, 
except in the immediate presence of some competent person, shall be deemed 
to have committed a misdemeanor; and the killing of any person by the 
firing of a gun or other device so set shall be deemed to be manslaughter in 
the first degree. [R. C. 1905, § 88_5; R. C. 1895, § 7094.] 


Liability for killing or injuring trespassers by means of spring gun, trap or other 
dangerous instrument. 29 L.R.A. 156. 


Criminal responsibility for death caused by spring gun or other dangerous mantrap 
upon one’s own property. 14 L.R.A.(N.S.) 346. 
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§ 9499. Arson. Night time. Destroying life. Every person who willfully 
and maliciously burns, in the night time, the dwelling house of another or 
of which he is a lessee or tenant, whereby the life of any person is destroyed, 
or who, in the night time, willfully and maliciously sets fire to any other 
building, owned by himself or another, by the burning whereof such dwelling 
house shall be burnt in the night time, whereby the life of any person is 
destroyed, shall be deemed guilty of murder in the second degree. [R. C. 1905, 
§ 8826; R. C. 1895, § 7095. 

As to similar provision in Cal. Pen. Code, $$ 447-449, see People v. Giacamella, 71 
Cal. 48, 12 Pac. 302; People v. Russell, 81 Cal. 616, 23 Pac. 418; Clugston v. Garretson, 
103 Cal. 441, 37 Pac. 469; People v. Mooney, 127 Cal. 339, 59 Pac. 761. 

§ 9500. Killing. Death within one year. Aiding suicide. To make the 
killing either murder or manslaughter in prosecutions for homicide, it is 
requisite that the party dies within a year and a day after the stroke received 
or the cause of death administered, in the computation of which the whole 
of the day on which the act was done shall be reckoned the first. No prose- 
cution for aiding suicide shall be maintained unless the death of the person 
aided ensues within one year, computed as above. [R. C. 1905, § 8827; R. C. 
1895, § 7096.] 

§ 9501. Homicide, when excusable. Homicide is excusable in the following 
cases : 

1. When committed by accident and misfortune, in lawfully correcting a 
child or servant or in doing any other lawful act, by lawful means, with 
usual and ordinary caution and without any unlawful intent. 

2. When committed by accident and misfortune in the heat of passion, 
upon any sudden and sufficient provocation or upon a sudden combat; pro- 
vided, that no undue advantage is taken, nor any dangerous weapon used 
and that the killing is not done in a cruel or unusual manner. [R. C. 1905, 
§ 8828; Pen. C. 1877, § 262; R. C. 1899, § 7097.] 

To constitute “excusable homicide,” killing must not only be committed by accident 
and misfortune, but no undue advan must be taken, nor any dangerous weapon used. 
State v. Stumbaugh, 28 S. D. 50, 132 N. W. 666. 

Unnecessary force in making arrest as provocation for homicide. 66 L.R.A. 370. 

Homicide by misadventure. 3 L.R.A.(N.S.) 1153. 


When homicide by unlawful act aimed at another than the one killed is justifiable or 
excusable. 63 LRA. 667. 


As to similar provision in Cal. Pen. Code, § 195, see People v. Purdue, 49 Cal. 425; 
People v. Bushton, 80 Cal. 160, 22 Pac. 127. 
1. Homicide by excessive or improper chastisement. 60 L.R.A. 801. 

§ 9502. Homicide by officers, when justifiable. Homicide is justifiable when 
committed by public officers and those acting by their command in their aid 
and assistance, either: 

1. In obedience to any judgment of a competent court; or, 

2. When necessarily committed in overcoming actual resistance to the 
execution of some legal process or to the discharge of any other legal duty; or, 

3. When necessarily committed in retaking felons who have been rescued 
or who have escaped, or when necessarily committed in arresting felons 


ne os justice. [R. C. 1905, § 8829; Pen. C. 1877, § 263; R. C. 1899, 


Homicide by official action or by officers of justice. 67 L.R.A. 293. 

§ 9503. Homicide by others, when justifiable. Homicide is also justifiable 
when committed by any person in either of the following cases: 

1. When resisting any attempt to murder such person or to commit any 
felony upon him or her, or upon or in any dwelling house in which such person 
18; or, 

2. When committed in the lawful defense of such person or of his or her 
husband, wife, parent, child, master, mistress or servant, when there is a 
. Teasonable ground to apprehend a design to commit a felony or to do some 
great personal injury, and imminent danger of such design being accom- 
plished ; or, 
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3. When necessarily committed in attempting, by lawful ways and means, 
to apprehend any person for any felony committed; or in lawfully sup 
pressing any riot; or in lawfully keeping and preserving the peace. [R. C. 
1905, § 8830; Pen. C. 1877, § 264; R. C. 1899, § 7099.) 

When killing is admitted, burden of proving it was justifiable is on accused. State 
v. Yokum, 11 8. D. 544, 79 N. W. 835. 

As to similar provision in Cal. Pen. Code, § 197, see People v. Simons, 60 Cal. 72; 
People v. Gray, 61 Cal. 164, 44 Am. Rep. 549; People v. Herbert, 61 Cal. 544; People v. 
Bush, 65 Cal. 129, 5 Am. Cr. Rep. 459, 3 Pac. 590; People v. Robertson, 67 Cal. 646, 
6 Am. Cr. Rep. 519, 8 Pac. 600; Peo le v. Daniels, 70 Cal. 521, 11 Pac. 655; People v. 
Giancoli, 74 Cal. 642, 16 Pac. 510; People v. Stone, 82 Cal. 36, 22 Pac. 975; People 
v. Wallace, 89 Cal. 158, 26 Pac. 650; People v. Button, 106 Cal. 628, 46 Am. St. Rep. 
259, 39 Pac. 1073, 28 L.R.A. 591; People v. Hecker, 109 Cal. 451, 42 Pace. 307, 30 LB 
403; People v. Conkling, 111 Cal. 616, 44 Pac. 314; People v. Lewis, 117 Cal. 186, 59 
Am. St. Rep. 167, 48 Pac. 1088; People v. Newcomer, 118 Cal. 263, 50 Pac. 405; People 
v. Reed, 120 Cal. XVII, 52 Pac. 835; People v. Shears, 133 Cal. 154, 65 Pac. 295; People 
v. Glover, 141 Cal. 233, 74 Pac. 745. 

Killing adulterer or adulteress. 51 Am. Rep. 328; 92 Am. St. Rep. 214. 

Homicide to prevent criminal or unlawful acts. 67 L.R.A. 529. 

1. One may not provoke assault, in order that he may have apparent excuse for kill- 
ing, and where killing may be avoided by party assaulted with safety to person, he 
must retreat. State v. Stumbaugh, 28 S. D. 50, 183 N. W. 666. 

Homicide in selfdefense. 26 Am. Dec. 279. 

Standpoint of determination as to danger and necessity to kill in selfdefense. 8 
L.R.A.(N.S.) 535. 

“ Retreat to the wall” in homicide. 2 L.R.A.(N.S.) 49. 

Selfdefense set up by accused who began the conflict. 45 L.R.A. 687, 

Selfdefense by one who has made an attack or voluntarily entered into an encounter. 
109 Am. St. Rep. 804. : ; 

Right of selfdefense against attack due to defendant’s illicit relations with wife or 
other relative of assailant. 46 L.R.A.(N.S.) 13. ; ; 

Right of selfdefense by one who is pursued and assaulted after leaving premises 
which he had entered for an unlawful purpose. 26 L.R.A.(N.S.) 621 


e 


Right to set up selfdefense in case of homicide in mutual combat, 45 L.R.A.(N.8.) 
646 


Killing in selfdefense while intoxicated. 36 L.R.A. 476. 

Right of officer to kill in selfdefense. 67 L.R.A. 304. 

Selfdefense in resisting officer. 5 L.R.A.(N.S.) 1016. 

Selfdefense against unnecessary force in making arrest. 66 L.R.A. 367. 

Proof of selfdefense necessary to warrant admission of evidence as to character and 
reputation of deceased. 3 L.R.A.(N.S.) 355. 


Applicability of rule of reasonable doubt to selfdefense in homicide. 19 L.R.A.(N.S.) 
483; 31 L.R.A.(N.S.) 1166. 


Homicide to prevent entrance of dwelling. 45 L.R.A.(NS.) 71. 
2. Homicide in the defense of one’s house, person or family. 12 Am. Rep. 212. 
Homicide in defense of family and relations. 45 L.R.A.(N.S.) 145. 


Is one assisting relative in peril bound by the latter’s act in bringing on the difficulty. 
15 LIR.A.(N.8S.) 1013; 39 L.R.A.(N.S.) 671. 


Assault or homicide to prevent adultery. 132 Am. St. Rep. 694. 
§ 9504. Homicide. Excusable. Justifiable. Defendant acquitted. When- 
ever any person is prosecuted for a homicide, and upon his trial the killing 
shall be found to have been excusable or justifiable, the jury shall find such 


person not guilty and he shall be fully acquitted and discharged. ([R. C. 
1905, § 8831; R. C. 1895, § 7100.] 


CHAPTER 21. 
MAIMING. 


§ 9505. Maiming defined. Every person who, with premeditated design 
to injure another, inflicts upon his person any injury which disfigures his 
personal appearance or disables any member or organ of his body or seriously 
diminishes his physical vigor, is guilty of maiming. [R. C. 1905, § 8832; 
Pen. ©. 1877, § 265: R. C. 1899, § 7101.] 


Destroying person’s leg with intention of killing as maiming. State v. Mattison, 13 
N. D. 391, 100 N. W. 1091. 


What constitutes mayhem. 65 Am. St. Rep. 771. 
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As to similar provision in Cal. Pen. Code, § 203, see People v. Golden, 62 Cal. 542; 
core v. Wright, 93 Cal. 564, 29 Pac. 240; People v. Demasters, 105 Cal. 669, 39 
ac. 35. 


§ 9506. Maiming one’s self. Every person who, with design to disable 
himself from performing any legal duty, existing or anticipated, inflicts upon 
himself any injury whereby he is so disabled is guilty of maiming. [R. C. 
1905, § 8833; Pen. C. 1877, § 266; R. C. 1899, § 7102.] 

§ 9507. Maiming one’s self. Exciting sympathy. Every person who 
inflicts upon himself any injury such as if inflicted upon another would 
constitute maiming, with intent to avail himself of such injury, to excite 
sympathy or to obtain alms or any charitable relief, is guilty of maiming. 
[R. C. 1905, § 88384; Pen. C. 1877, § 267; R. C. 1899, § 7103.] 

§ 9508. Maiming. Instrument. Manner immaterial. To constitute maim- 
ing it is immaterial by what means or instrument, or in what manner the 
air inflicted. [R. C. 1905, § 8835; Pen. C. 1877, § 268; BR. C. 1899, 

7104. 

§ 9509. Maiming by disfigurement described. Limited. To constitute 
maiming by disfigurement the injury must be such as is calculated, after 
healing, to attract observation. A disfigurement which can only be discovered 
by close inspection does not constitute maiming. [R. C. 1905, § 8836; Pen. C. 
1877, § 269; R. C. 1899, § 7105.] 

§ 9510. Design to maim inferred. A design to injure, disfigure or disable 
is inferred from the fact of inflicting an injury which is calculated to disfigure 
or disable, unless the circumstances raise a reasonable doubt whether such 
design existed. [R. C. 1905, § 8837; Pen. C. 1877, § 270; R. C. 1899, § 7106.) 

§ 9511. Premeditated design sufficient. A premeditated design to injure, 
disfigure or disable, sufficient to constitute maiming, may be formed instantly 
Loe inflicting the wound. [R. C. 1905, § 8838; Pen. C. 1877, § 271; R. C. 

» § 7107.) 

§ 9512. Subsequent recovery. Conviction. When it appears, upon a trial 
for maiming another person, that the person injured has, before the time of 
trial, so far recovered from the wound that he is no longer by it disfigured 
in personal appearance, or disabled in any member or organ of his body or 
affected in physical vigor, no conviction for maiming shall be had; but the 
accused may be convicted of assault and battery, with or without a special 
intent, according to the proof. [R. C. 1905, § 8839; Pen. C. 1877, § 272; 
R. C. 1899, § 7108.] — : 

§ 9513. Punishment for maiming. Every person guilty of maiming is 
punishable by imprisonment in the penitentiary not less than one and not 
exceeding seven years, or by imprisonment in a county jail not exceeding one 
year, or by fine not exceeding one thousand dollars, or by both such fine and 
imprisonment. [R. C. 1905, § 8840; Pen. C. 1877, § 273; RB. C. 1899, § 7109.] 


CHAPTER 22. 
KIDNAPPING. 


§ 9514. Kidnapping defined. Defense. Exception. Every person who 
willfully : 


1. Seizes, confines, inveigles or kidnaps another, with intent to cause him, 
without authority of law, to be secretly confined or imprisoned within this 
state, or to be sent out of this state, or in any way held to service or kept or 
detained against his will; or, ‘ 

2. Leads, takes, entices away or detains a child under the age of sixteen 
years, with intent to keep or conceal it from its parent, guardian or other 
person having lawful care or control thereof, or to extort or obtain money or 
reward for the return or disposition of the child, or with intent to steal any 
article upon the person of the child; or, 
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3. Abducts, entices or by force or fraud unlawfully takes or carries away 
another at or from a place without the state, or procures, advises, aids or 
abets such an abduction, enticing, taking or carrying away, and afterwards 
sends, brings, has or keeps such person, or causes him to be kept or secreted 
within this state, is guilty of kidnapping, and is punishable by imprisonment 
in the penitentiary not less than five nor more than twenty years. [R. C. 


1905, ay 8841; Pen. C. 1877, § 274; R. C. 1899, § 7110; 1901, ch. 115.] 
hat constitutes kidnapping. 4 Am. St. Rep. 690. 
As to similar provision in Cal. Pen. Code, § 207, see People v. Fick, 26 Pac. 759. 
2. Taking of a child by or at instance of one parent, from the custody of the other 
parent, as kidnapping. 32 L.R.A.(NS.) 845. 
Civil action for abduction of child. 485 L.R.A.(NS.) 867. 


§ 9515. Selling services of other persons. Every person who, within this 
state or elsewhere, sells or in any manner transfers, for any term, the services 
or labor of any black, mulatto or other person of color, who has been forcibly 
taken or inveigled or kidnapped from his state, is punishable by imprison- 
ment in the penitentiary not less than one and not exceeding ten years. [R. C. 
1905, § 8842; Pen. C. 1877, § 275; R. C. 1899, § 7111.] 

§ 9516. Removing from state persons held to service. Every person claim- 
ing that he or another is entitled to the service of a person alleged to be 
held to labor or service in a state or territory of the United States who, 
except as authorized by law, takes or removes or willfully does any act tending 
toward removing from this state any such person, is guilty of felony, and 
punishable by imprisonment in the penitentiary not less than one and not 
exceeding ten years, and by a penalty of five hundred dollars, recoverable in 
& civil action by the party aggrieved. [R. C. 1905, § 8843; Pen. C. 1877, § 276; 
R. C. 1899, § 7112.) 

§ 9517. Judge. Officer. Warrant. Exception. Penalty. Every judge or 
other public officer of this State, who grants or issues any warrant, certificate 
or other process in any proceeding for the removal from this state of any 
person claimed as held to labor or service in a state or territory of the United 
States, except in pursuance of positive enactment, is guilty of a misde- 
meanor; and in addition to the punishment therefor prescribed by law, he 
forfeits five hundred dollars to the party aggrieved, recoverable in a civil 
action. [R. C. 1905, § 8844; Pen. C. 1877, § 277; R. C. 1899, § 7113.] 


CHAPTER 23. 
ATTEMPTS TO KILL. 


_ § 9518. Administering poison. Every person who, with intent to kill, admin- 
isters or causes or procures to be administered to another, any poison, which 
1s actually taken by such other, but by which death is not caused, is punish- 
able by imprisonment in the penitentiary not less than ten years. [R. C. 
1905, § 8845 ; Pen. C. 1877, § 278; R. C.-1899, § 7114.] 


As to similar provision in C 1 P ] 53 Cal. 
147; People v. Cuddihi, 54 Gee. en. Code, § 216, see People v. Van Deleer, 


§ 9519. Shooting. Assault. Deadly weapon. Every person who shoots or 
attempts to shoot at another, with any kind of firearm, air gun or other 
means whatever with intent to kill any person, or who commits any assault 
and battery upon another by means of any deadly weapon, or by such other 
means or force a8 was likely to produce death, with intent to kill any other 
Person, 1s punishable by imprisonment in the penitentiary not less than one 


and not exceeding ten : ; RC. 
1895, § 7115] & ten years. [R. C. 1905, § 8846; Pen. C. 1877, § 279; B 


On trial for assault with deadlv wea ith i i icti d 

2 pon with intent to kill; conviction of assault an 

pec a7 uate v. Johnson, 3 N. D. 150, 54 N. W. 547; State v. Finder, 10 8. D. 103, 72 
NW! oog. moPle v. Odell, 1D. 189, 46 N. W. 601; State v. Maloney, 7 N.D. 119, 72 
WN. W. 927; Territory v. Conrad, 1 D. 348, 46 N. W. 605. 
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Assault or assault and battery with firearms for purpose of shooting not included in 

statute. State v. Cruikshank, 13 N. D. 337, 100 N. fy, 697. 

Shooting at one with intent to kill another constitutes assault with intent to kill. 
State v. Shanley, 20 S. D. 18, 104 N. W. 522. 

Verdict of shooting with intent to injure another sufficient on charge of shooting with 
intent to kill. State v. Horn, 21 6. D. 237, 111 N. W. 552. 

What constitutes an attempt to commit homicide as distinguished from assault with 
intent to kill. 21 L.R.A.(N.S.) 898. 

Procuring or providing instrumentalities adapted to commission of a crime with 
intent to commit the same as an attempt to commit the crime. 6 L.R.A.(N.S.) 804. 

§ 9520. Other assaults with intent to kill. Every person who is guilty of 
an assault with intent to kill any person, the punishment for which is not 
prescribed by the foregoing section, is punishable by imprisonment in the 
penitentiary not less than one and not exceeding five years, or in a county 
jail not exceeding one year, or by a fine not exceeding five hundred dollars, 
or by both such fine and imprisonment. [R. C. 1905, § 8547; Pen. C. 1877, 


§ 280; R. C. 1859, § 7116.] 


CHAPTER 24. 
ROBBERY. 


§ 9521. Robbery defined. Robbery is a wrongful taking of personal prop- 
erty in the possession of another, from his person or immediate presence and 
against his will, accomplished by means of force or fear. [R. C. 1905, § 8848; 
Pen. C. 1877, § 281; R. C. 1899, § 7117.] 


eo variance between indictment and proof, see State v. Fallon, 2 N. D. 510, 52 
. W. 318. 

Duty of court to charge that to constitute robbery the taking of property must have 
been with intent to steal, whether such charge is requested or not. State v. Fordham, 
13 N. D. 494, 101 N. W. 888. 

Acquittal for assault with deadly weapon with intent to rob not bar to prosecution 
for robbery. State v. Caddy, 15 S. D. 167, 87 N. W. 927. 

In robbery there must always be not only force or fear, but there must be larcenous 
or wrongful taking. Re Sherin, 27 8. D. 232, 40 L.R.A.(NS.) 801, 130 N. W. 761, 
Ann. Cas. 1913D, 446. 

What constitutes robbery. 70 Am. Dec. 178. 

Nature and elements of crime of robbery. 135 Am. St. Rep. 474. 

Robbery by taking from person property belonging to another. 67 L.R.A. 344. 

Proof of corpus delicti in prosecution for robbery. 68 L.R.A. 46, 65, 70. 

What intoxication will excuse robbery. 36 L.R.A. 469. 
epobbey as affected by right or belief in right to property sought to be secured. 40 

.A.(N.8.) 801. 

Forcibly compelling payment of debt as robbery. 10 L.R.A.(NS.) 744. 

Robbe yb oiieera alter ‘maki an arrest. 1 L.R.A.(N.8.) 1024; 3 L.R.A.(N.S.) 508. 

Several enses growing out of same facts. 31 L.R.A.(N.S.) 725. 

Robbery as affecting liability on official bond. 22 L.R.A. 450. 

Instigation to commit robbery. 25 L.R.A. 343. 

Instigation of offense as a defense to prosecution. 30 L.R.A.(NS.) 952. 

As to similar provision in Cal Pen. Bode, § 211, see People v. Clough, 59 Cal. 438; 
People v. Anderson, 80 Cal. 205, 22 Pac. 139; People v. tas Ying Git, 100 Cal. 437, 
34 Pac. 1080; People v. McElroy, 116 Cal. 583, 48 Pac. 718; People v. Ammerman, 118 
Cal. 23, 60 Pac. 15; People v. Stevens, 141 Cal. 488, 75 Pac. 62. 


§ 9522. How force or fear employed. To constitute robbery, the force or 
fear must be employed either to obtain or retain possession of the property, 
or to prevent or overcome resistance to the taking. If employed merely as 
a means of escape, it does not constitute robbery. [R. C. 1905, § 8849; Pen. C. 
1877, § 282; R. C. 1899, § 7118.] 

What force is sufficient to constitute robbery. 57 L.R.A. 432; 46 L.R.A.(N.S.) 1150. 

§ 9523. Degree of force immaterial. When force is employed in either of 
the ways specified in the last section, the degree of force employed 1s imma- 
terial. [R. C. 1905, § 8850; Pen. C. 1877, § 283; R. C. 1899, § 7119.] 

§ 9524. What fear necessary, described. The fear which constitutes rob- 
bery may be either: 

1. The fear of an unlawful injury, immediate or future, to the person or 
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property of the person robbed, or of any relative of his or member of his 
family ; or, 

2. The fear of an immediate and unlawful injury to the person or property 
of any one in the company of the person robbed, at the time of the robbery. 
[R. C. 1905, § 8851; Pen. C. 1877, § 284; R. C. 1899, § 7120.] 

§ 9525. Value of property taken immaterial. When property is taken 
under the circumstances required to constitute robbery, the fact that the prop- 
erty was of trifling value does not qualify the offense. [R. C. 1905, § 8852; 
Pen. C. 1877, § 285; R. C. 1899, § 7121.) 

§ 9526. Taking secretly not robbery. The taking of property from the 
person of another is not robbery, when it clearly appears that the taking was 
fully completed without his knowledge. [R. C. 1905, § 8853; Pen. C. 1877, 
§ 286; R. C. 1899, § 7122.] 

§ 9527. Two degrees of robbery, defined. Robbery, when accomplished by 
the use of force, or of putting the person robbed in fear of some immediate 
injury to his person, is robbery in the first degree. When accomplished in 
any other manner, it is robbery in the second degree. [R. C. 1905, § 8854; 
Pen. C. 1877, § 287; R. C. 1899, § 7123.] 

§ 9528. Punishment, robbery, first degree. Every person guilty of robbery 
in the first degree is punishable by imprisonment in the penitentiary not less 
than one year. [R. C. 1905, § 8855; Pen. C. 1877, § 288; R. C. 1895, § 7124.] 

As to similar provision in Cal. Pen. Code, § 213, see People v. Clough, 59 Cal. 438; 
People v. Rodrigo, 69 Cal. 601, 11 Pac. 481; People v. Winthrop, 118 Cal. 85, 50 Pac. 

§ 9529. Punishment, robbery, second degree. Every person guilty of rob- 
bery in the second degree is punishable by imprisonment in the penitentiary 
not less than one and not exceeding ten years. [R. C. 1905, § 8856; Pen. C. 
1877, § 289; R. C. 1895, § 7125.) | 

§ 9530. Robbery by two or more conjointly. Whenever two or more per- 
Sons conjointly commit a robbery, or when the whole number of persons 
conjointly committing a robbery and persons present and aiding such robbery, 
amount to two or more, each and either of such persons is punishable by 
imprisonment in the penitentiary not less than one year. [R. C. 1905, 
§ 8857; Pen. C. 1877, § 290; R. C. 1895, § 7126.] 


CHAPTER 25. 


ASSAULTS WITH INTENT TO COMMIT FELONY OTHER THAN ASSAULTS 
WITH INTENT TO KILL. 


§ 9531. Shooting. Assault. Deadly weapon. Punishment. Every person 
who shoots or attempts to shoot at another with any kind of firearm, air gun 
or other means whatever, or commits any assault or battery upon another by 
means of any deadly weapon, or by such other means or force as was likely 
to produce death, with intent to commit any felony other than assault with 
intent to kill, or in resisting the execution of any legal process, is punishable 
by imprisonment in the penitentiary not less than one and not exceeding ten 
years. [R. C. 1905, § 8858; Pen. C. 1877, § 291; R. C. 1899, § 7127.] 

Pr ae ae An essential feature of the crime. State v. Johnson, 3 N. D. 150, 34 N. W. 


Acquittal under thig section no b ro i harge of robbery. State v. 
Caddy, 15 8. D. 167, 87 N. W. 997. Bi cabaeasihs cae: 
Assault of married woman with intent to have unlawful voluntary sexual intercourse 
a a assault with intent to commit felony. State v. Archer, 22 S. D. 137, 115 N. W. 
Criminal responsibility of one who aids another in assault in which the latter, with- 
out his knowle ge or consent, uses a deadly weapon. 23 LJR.A.(N.S.) 273. 

Burden of roving that weapon was not loaded in prosecution for assault with fire- 
arms. 42 L.R.A.(N.S.) 975, 
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As to similar provision in Cal. Pen. Code, § 220, see People v. Mesa, 93 Cal. 580, 29 
Pac. 116; People v. Gardner, 98 Cal. 127, 32 Pac. 880; People v. Verdegreen, 106 Cal. 
211; 46 Am. St. Rep. 234, 39 Pac. 607; People v. Hickey, 109 Cal. 275, 41 Pac. 1027; 
People v. Ammerman, 118 Cal. 23, 50 Pac. 15; People v. Wilson, 110 Cal. 384, 51 Pac. 
639; People v. Swist, 136 Cal. 520, 69 Pac. 223. 


§ 9532. Other assaults. Intent. Exception. Punishment. Every person 
who is guilty of an assault with intent to commit any felony, except an 
assault with intent to kill, the punishment for which assault is not prescribed 
by the preceding section, is punishable by imprisonment in the penitentiary 
not less than one and not exceeding five years, or in a county jail not exceed- 
ing one year, or by a fine not exceeding five hundred dollars, or by both such 
ee imprisonment. [R. C. 1905, § 8859; Pen. C. 1877, § 292; R. C. 1895, 


Sufficiency of charge of assault with intent to commit felony. State v. Shields, 13 
S. D. 464, 83 N. W. 559; State v. Johnson, 3 N. D. 150, 54 N. W. 547. 

Form of indictment for assault with intent to commit rape. Territory v. Godfrey, 6 
D. 46, 50 N. W. 481. 

Assault of married woman with intent to have unlawful voluntary sexual intercourse 
is not assault with intent to commit felony. State v. Archer, 22 8. D. 137, 115 N. W. 
1075. 


As to similar provision in Ca]. Pen. Code, § 221, see People v. Helbing, 61 Cal. 620. 

§ 9533. Administering drugs. Intent. Felony. Every person guilty of 
administering to another any chloroform, ether, laudanum or other intoxi- 
cating, narcotic or other anesthetic agent, with intent thereby to enable or 
assist himself or any other person to commit any felony, is guilty of felony. 
[R. C. 1905, § 8860; Pen. C. 1877, § 293; R. C. 1899, § 7129.] 


CHAPTER 26. 
DUELS AND CHALLENGES. 


§ 9534. Duel defined. A duel is any combat with deadly weapons, fought 
between two persons by previous agreement or upon a previous quarrel. 
[R. C. 1905, § 8861; Pen. C. 1877, § 294; R. C. 1899, § 7130.] 

§ 9535. Punishment for fighting. Every person guilty of fighting any duel, 
although no death or wound ensues, is punishable by imprisonment in the 
penitentiary not less than one and not exceeding ten years. [R. C. 1905, 
§ 8862; Pen. C. 1877, § 295; R. C. 1899, § 7131.] 


Cruel or unusual punishment for dueling. 35 L.R.A. 571. 

§ 9536. Incapacity to hold office. Every person convicted of fighting a 
duel is thereafter incapable of holding or being elected or appointed to any 
office, place or post of trust or emolument, civil or military, under this state. 
[R. C. 1905, § 8863; Pen. C. 1877, § 296; R. C. 1899, § 7132.] 

§ 9537. Seconds. Aids. Surgeons. Every person who is present at the 
time when any duel is fought, either as second, aid or surgeon, or who advises 
or gives any countenance to any duel, is punishable by imprisonment in the 
penitentiary not less than one and not exceeding seven years. [R. C. 1905, 
§ 8864; Pen. C. 1877, § 297; R. C. 1899, § 7133.] 

9538. Challenges. Punishment. Every person who challenges another to 
fight a duel; every person who accepts any such challenge; and every person 
who knowingly forwards, carries or delivers any such challenge, is punish- 
able by imprisonment in the penitentiary not less than one and not exceeding 
seven years. [R. C. 1905, § 8865; Pen. C. 1877, § 298; R. C. 1899, § 7134.] 

§ 9539. Challenge defined. Any words, spoken or written, or any signs 
uttered or made to any person, expressing or implying or intended to express 
or imply a desire, request, invitation or demand, to fight a duel, or to meet 
for the purpose of fighting a duel, are deemed a challenge. [R. C. 1905, 
§ 8866; Pen. C. 1877, § 299; R. C. 1899, § 7135.] : 

§ 9540. Attempts to induce challenge. Every person guilty of sending, 
uttering or making to another any words or signs whatever, with intent to 
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rovoke or induce such person to give or receive any challenge to fight 7 
daa is guilty of a pied sae nae. [R. C. 1905, § 8867; Pen. C. 1877, § 300; 
R. C. 1899, § 71386. . 

§ 9541. Becuue te not fighting. Every person who posts or Aes 
another for not fighting a duel or for not sending or accepting a cha arty 
to fight a duel, or who uses any reproachful or contemptuous language, verbal, 
written or printed, to or concerning another for not sending or seal dra 
a challenge to fight a duel or with intent to provoke a duel, is guilty Ar ; a 
misdemeanor. [R. C. 1905, § 8868; Pen. C. 1877, § 801; R. C. 1899, § 7 : 

§ 9542. Leaving state to evade laws. Every person who leaves this state 
with intent to evade any of the provisions of this chapter and to commit any 
act out of this state such as is prohibited by this chapter, and who does any 
act, although out of this state which would be punishable by said Weare 
if committed within this state, is punishable in the same manner as he ee 
have been, in case such act had been committed within this state. ([R. C. 
1905, § 8869; Pen. C. 1877, § 302; R. C. 1899, § 7138.] a 

§ 9543. Where may be tried. Such person may be prosecuted, sen 
against or indicted and tried in any county within this state. [R. C. ’ 
§ 8870; Pen. C. 1877, § 303; R. C. 1899, § 7139.] P 

§ 9544. No privilege against testifying. No person shall be excused ; rom 
testifying or answering any question upon any investigation or trial a a 
violation of either of the provisions of this chapter, upon the ground that his 
testimony might tend to convict him of a crime. But no evidence given upon 
any examination of a person so testifying shall be received against him a 
any criminal prosecution or proceeding. [R. C. 1905, § 8871; Pen. C. 1877, 
§ 304; R. C. 1899, § 7140.] 


CHAPTER 27. 
ASSAULT AND BATTERY. 


§ 9545. Assault defined. An assault is any willful and unlawful ae 
or offer, with force or violence, to do a corporal hurt to another. [R. C. ’ 
§ 8872; Pen. C. 1877, § 305; R. C. 1899, § 7141.] 


As to definition of assault. State v. Cruikshank, 13 N. D. 337, 100 N. W. ok. sees 
Assault of married woman with intent to have unlawful voluntary sexua ay 418 
course is not assault with intent to commit felony. State v. Archer, 22 8. D. 137, 
N. W. 1075. licitous 
As to information including another smaller constituent offense not being duplicitous. 
state Maan - N. - 33, 94 Nee 574. 
ssault words only. 39 Am. Rep. 712. 
Intent Pe an lenient of simple aeagalt or assault and battery. 14 Le 226. 
Proof of corpus delicti in prosecution for assault and battery. 68 L.R.A. 50, 7 or 
Assault on judge after retiring from court room as a contem t. 2 ee eS rs ) 
Demonstration of force or violence outside of range of actual injury. 33 L.R.A.(N.5. 
982 


Consent as justification for assault, 15 L.R.A. 853. ivil 
Effect of fact that combat was by agreement or mutual consent of parties upon c 


Hability for assault. 20 L.R.A.(N.S.) 907. 
Criminal responsibility of children for assault. 36 L.R.A. 201. ree 
Conviction on charge of assault as bar to subsequent prosecution for homicide fol- 
lowing death of victim. 14 L.R.A.(N.S.) 209. 
Liability of servant or agent for assault when acting under orders. 50 L.R.A. 646. 
As to similar provision in Cal. Pen. Code, § 240, see People v. Devine, 59 Cal. 630; 
People v. Helbing, 61 Cal. 620; People v. Munn, 65 Cal. 211, 6 Am. Cr. Rep. 431, 3 Pac. 
651; People v. Tate, 66 Cal. 366, 5 Pac. 621; People v. Rodrigo, 69 Cal. 601, 8 Am. Cr. 
Rep. 53, 11 Pac. 481; People v. Gordon, 70 Cal. 467, 11 Pac. 762; People v. Leong Yune 
Gun, 77 Cal. 636, 20 Pac. 27; People v. Lee Kong, 95 Cal. 666, 29 Am. St. Rep. 165, 30 
Pac. 800, 17 L.R.A. 626; People v. Wells, 145 Cal. 138, 78 Pac. 470. 
§ 9546. Battery defined. A battery is any willful and unlawful use of 


force or violence upon the person of another. [R. C. 1905, § 8873; Pen. C. 
1877, § 306; R. C. 1899, § 7142. ] 


As to definition of battery. State v. Cruikshank, 13 N. D. 337, 100 N. W. 697. 
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As to information including another smaller constituent offense not being duplicitous. 
State v. Climie, 12 N. D. 33, 94 N. W. 574 


Burden of showing that battery is “unlawful” is upon state. State v. Schmidt, 19 
8. D. 585, 104 N. W. 259. 


As to similar provision in Cal. Pen. Code, § 242, see People v. Helbing, 61 Cal. 620. 

§ 9547. When force not unlawful. To use or to attempt or to offer to use 
force or violence upon or toward the person of another is not unlawful in 
the following cases: 

1. When necessarily committed by a public officer in the performance of any 
legal duty, or by any other person assisting him or acting by his direction. 

en necessarily committed by any person in arresting one who has 
committed any felony, and delivering him to a public officer competent to 
receive him in custody. 

3. When committed either by the party about to be injured or by any 
other person in his aid or defense, in preventing or attempting to prevent 


with real or personal property in his lawful possession; provided, the force 
or violence used is not more than sufficient to prevent such offense. 

4. When committed by a parent or the authorized agent of any parent, 
or by any guardian, master or teacher, in the exercise of a lawful authority 
to restrain or correct his child, ward, apprentice or scholar ; provided, restraint 
or correction has been rendered necessary by the misconduct of such child, 
ward, apprentice or scholar, or by his refusal to obey the lawful command 
of such parent or authorized agent or guardian, master or teacher, and the 
force or violence used is reasonable in manner and moderate in degree. 

oS. When committed by a carrier of passengers, or the authorized agents 
or servants of such carrier, or by any person assisting them, at their request, 
In expelling from any carriage, railroad car, vessel or other vehicle, any 
passenger who refuses to obey a lawful and reasonable regulation prescribed 
for the conduct of passengers, if such vehicle has first been stopped, and the 
force and violence used is not more than is sufficient to expel the offending 
passenger, with a reasonable regard to his personal safety. oe 

en committed by any person preventing an idiot, lunatic, insane per- 
' son or other person of unsound mind, including persons temporarily or par- 
tially deprived of reason, from committing an act dangerous to himself or to 
another, or enforcing such restraint as is necessary for the protection of his 
person or for his restoration to health, during such period only as shall be 
necessary to obtain legal authority for the restraint or custody of his person. 


([R. C. 1905, § 8874; Pen. C. 1877, § 307; R. C. 1895, § 7143.] ; 
Burden of showing that battery tat unlawful” is upon the state. State v. Schmidt, 
19 S. D. 585, 104 N. W. 2509. : : : 
1. Liability of sureties on constable’s bond for assault made in serving or executing 
a writ _ process. 8 L.R.A.(N.S.) ate Se Ban 80 
- Assault to prevent adultery. 132 Am. . Rep. . sees 
to prevent. seduction of pA commission of adultery with wife in the future. 18 
L.R.A.(N.S.) 688. 
——in resisting unlawful arrest. 33 L.R.A.(N.S.) 150. 
——in recapture of property. 14 L.R.A. 317. _ 
Criminal liability for assault committed in regaining possession of land by one 
entitled to possession. 22 L.R.A.(N.S.) 728. 
Right to use force to recover possession of chattel. 3 L.R.A.(N.S.) 251; 19 L.R.A. 
606 





Right to use deadly weapon in resisting trespass. 22 L.R.A.(N S.) 724. ; 

4. Assault in removing servant from premises after termination of service, 41 
L.R.A.(N.S.) 761. : ; 

Liability of parent or custodian for assault by punishment of child. 21 L.R.A.(N.S.) 
216. 


Right of teacher to inflict corporal punishment on pupil. 1 B. R. C. 718. 


5. Self-defense as defense to carrier in action for assault by employe on passenger. . 


32 L.R.A.(N.S.) 1203. 

§ 9548. How punished. Assault or assault and battery shall be punished 

by imprisonment in a county jail not exceeding thirty days, or by a fine of 

not less than five dollars nor more than one hundred dollars or both at the 
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discretion of the court. [R. C. 1905, § 8875; Pen. C. 1877, § 308; R. C. 1899, 
—§ 7144,) 


As to what constitutes assault under statute. State v. Cruikshank, 13 N. D. 337, 
100 N. W. 697. 


As to information including smaller constituent offense not being duplicitous. State 
v. Climie, 12 N. D. 33, 94 NeW 574, 


Fine of $100 and imprisonment for een days for assault and battery is valid. 
State v. Fleming, 20 N. D. 105, 126 N. W. 565. 


As to similar provision in Cal. Pen. Code, § 241, see Ex parte Gilmore, 71 Cal. 624, 
12 Pac. 800; Ex parte Erdmann, 88 Cal. 579, 26 Pac. 372. 


§ 9549. Assault with dangerous weapon. Every person who, with intent 


with intent to injure any person, although without intent to kill such person 
or to commit any felony, is punishable by imprisonment in the penitentiary 
not less than one and not exceeding five years, or by imprisonment in a 
county jail not exceeding one year. [R. C. 1905, § 8876; Pen. C. 1877, § 309; 
R. C. 1899, § 7145, ] 
Conviction for assault and battery under charge of assault and battery with intent 
to kill. State 


v. Maloney, 7 N. D. 119, 72 N. W. 927; State v. Johnson, 3 N. D. 150, 
54 N. W. 547; 


Territory v. Odell, 1 D. 189, 46 N. W. 601; Territory v. Conrad, 1 D. 
348, 46 N. W. 605. 


- to sufficiency of verdict. State v. Horn, 21 8. D. 237, 111 N. W. 552. 
e 


rdict of assault with intent to do great bodily harm finds offense of simple assault. 
State v. Peterson, 23 S, D. 629, 122 N. W. 667. 


ieee assault and battery with firearms for purposes of shooting not included in 
. Sta - 697, 
One convicted of shooting ‘with intent to do bodily harm cannot be sentenced with 


Right to use dea y weapon in resisting trespass. 22 L.R.A.(NS8.) 724. 
Pointing unloaded firearm as assault. 15 LE. 


As to similar provision in Cal. Pen. Code, § 245, see People v, Aubrey, 53 Cal. 427; 
People v. Helbing, 61 Cal. 620 ; People v. Munn, 65 Cal. 211, 3 Pac. 650; Ex parte 
we 65 Cal. 474, 4 Pac. 449; People vy. Turner, 65 Cal. 540, 4 Pac, 553; Ex parte 

itche 


488; Ex parte Harris, 78 Cal. 304, 20 Pac. 683; dag v. 
shy ef 81 Cal. 118, 22 Pac, 481; People v, Savercool, 81 Cal. 650, 22 Pac. 856; 


- 388, 50 Pac. 538; People v. Arnett, 126 Cal. 680, 59 Pac. 204; 
People y, Parales, 141 Cal. 581, 75 Pac. 170. 


CHAPTER 28, 
LIBEL. 
CRIMINAL LIBEL, 


a. the malicious defamation of a person made 
public by any printing, writing, sign, picture, representation or effigy tending 


hatred, contempt or ridicule, or to deprive him of the 
benefits of public config ici 


of one who is dead and tending to scandalize or provoke his surviving rela- 
tives and friends. [R. C. 1905, § 8877; Pen. C. 1877, § 310; R. C. 1895, 
§ 7146: 1905, ch. 128, § 1.] 
Libel defined. Territory 
Gist of crime of criminal libel is malicious defamation of person made public in one 
or more of modes prescribed and tending to expose such person to public hatred, con- 
tempt or ridicule, ete, State v. Tolley, 23 N. D. 284, 136 N. W. 784. 
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Criminal responsibility of corporation for libel. 2 B. R. C. 249. 

Criminal action for libel or slander of corporation. 52 L.R.A. 529. 

Criminal liability for agent’s libelous act. 41 L.R.A. 653. 

———for servant's libel. 43 L.R.A.(N.S.) 37. 

Instigation of criminal libel as defense to prosecution. 30 L.R.A.(N.S8.) 953. 

As to similar provision in Cal. Pen. Code, § 248, see In re Kowalsky, 73 Cal. 120, 14 
Pac. 399; People v. Seeley, 139 Cal. 118, 72 Pac. 834. 

Cruel and unusual punishment for libel or slander. 35 L.R.A. 573. 


§ 9551. Maker, composer or circulator of libel guilty of misdemeanor. 
Every person who makes or composes, dictates or procures the same to be 
done, or who willfully publishes or circulates such libel or in any way know- 
ingly or willfully aids or assists in making, publishing or circulating the same 
is guilty of a misdemeanor. [1913, ch. 203; R. C. 1905, § 8878; Pen. C. 1877, 
§ 311; R. C. 1899, § 7147; 1905, ch. 128, § 2.] 

§ 9552. Defendant acquitted if on trial matter charged as libel be proven 
true. In all prosecutions or indictments for libel the truth thereof may be 
given in evidence to the jury, and if it appears to them that the matter as 
charged as a libel was true and was published with good motives and for 
justifiable ends the defendant shall be acquitted. [R. C. 1905, § 8879; Pen. C. 
1877, § 312; R. C. 1895, § 7148; 1905, ch. 128, § 3.] 

i th as a defense in criminal prosecution for libel. 21 L.R.A. 609; 81 L.R.A. (N.S.) 

§ 9558. Conspiracy of two or more persons, each guilty of felony. If two 
or more persons conspire together to maliciously publish by writing, printing, 
picture, effigy, sign or otherwise than by mere speech, anything which exposes 
any living person or the memory of any deceased person to hatred, contempt, 
ridicule or obloquy or which causes or tends to cause any person to be 
shunned or avoided or which has a tendency to injure any person or associa- 
tion of persons in his or their business, each of them is guilty of a felony. 
[R. C. 1905, § 8880; 1905, ch. 128, § 4.] ; 

§ 9554. Publication defined. The delivery, selling, reading or otherwise 
communicating a libel or causing the same to be delivered, sold, read or 
otherwise communicated to one or more persons, or to the party libeled, is a 


publication thereof. [R. C. 1905, § 8881; 1905, ch. 128, § 5.] _ 
Transmission of libelous matter by post card or telegraph as publication. 1 B. R. C. 
464, 


Communication to stenographer or clerk as publication. 1 B. R. C. 455. — 

§ 9555. Liability of editors and others. Every editor or proprietor of a 
book, newspaper or serial publication, and every manager of a partnership 
or incorporated association, by which a book, newspaper or serial publication 
is issued, is chargeable with the publication of any matter contained in such 
book, newspaper or serial. But in every prosecution for libel the accused 
may show in his defense that the matter complained of was published without 
his knowledge or fault and against his wishes, by another who had no 
authority from him to make the publication, and whose act was disavowed 
by him as soon as known. [R. C. 1905, § 8882; Pen. C. 1877, § 315; R. C. 1895, 
§ 7150.] 

§ 9556. Publishing true report of public official proceedings. A prosecu- 
tion for libel cannot be maintained against a reporter, editor, publisher or 
proprietor of a newspaper, for the publication therein, of a fair and ‘true 
report of any judicial, legislative or other public and official proceeding, or 
of any statement, speech, argument or debate in the course of the same, 
without proving actual malice in making the report. [R. C. 1905, § 8883; Pen. 
C. 1877, § 316; R. C. 1895, § 7151.] ; 

§ 9557. Qualification of last section. The last section does not apply to a 
libel contained in the heading of the report, or in any other matter added 
by any other person concerned in the publication, or in the report of anything 
said or done at the time and place of the public and official proceeding, 
which was not a part thereof. [R. C. 1905, § 8884; Pen. C. 1877, § 317; R. C. 
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§ 9558. Other privileged communications. A communication made to & 
person entitled to or interested in the communication, by one who was also 
entitled to or interested or who stood in such relation to the former as to 
afford a reasonable ground for supposing his motive innocent, is not presumed 
to be malicious, and is called a privileged communication. [R. C. 1905, § 8885; 
Pen. C. 1877, § 318; R. C. 1895, § 7153.] eat 

Qualified privilege of communication between members of an association or of & 
private corporation. 26 L.R.A.(N.S.) 1080. 

Privilege of communications between principal and agent. 36 L.R.A.(N.S.) 449. 

Reports of police officers as privileged communications. 30 L.R.A.(N.S.) 315. 

Privilege of school superintendent or other officer in reporting to school authorities 
upon character of teacher. 30 L.R.A.(N.S.) 200. ; ; 

Privileged character of complaints to public officer against subordinate. 27 
L.R.A.(N.S.) 1041. 

Official report by executive or administrative officer. 5 L.R.A.(N.S.) 163. 


Privilege as to communications regarding character or reputation of servant. 4 
L.R.A.(N.S.) 1104; 16 L.R.A.(N.S.) 1017. 
as to communications made in response to inquiries by person defamed. 46 
L.R.A.(N.S.) 104. 

——as to communications concerning one who had made statements derogatory to a 
public officer or a candidate for office. 43 L.R.A.(N §.) 232. 


§ 9559. Threatening to publish libel. Every person who threatens another 
with the publication of a libel, concerning the latter or concerning any parent, 
husband, wife, child or other member of the family of the latter, and a 
person who offers to prevent the publication of a libel upon another person 
upon the condition of the payment of, or with intent to extort money or other 
valuable consideration from any person, is guilty of a misdemeanor. [R. C. 
1905, § 8886; Pen. C. 1877, § 319; R. C. 1895, § 7154. ] 

§ 9560. Furnishing libelous information. Every person who willfully 
states, delivers or transmits by any means whatever to any manager, editor, 
publisher, reporter or other employe of a publisher of any newspaper, maga- 
zine, publication, periodical or serial, any statement concerning any person 
or corporation, which if published therein would be a libel, is guilty of a 
misdemeanor. [R. C. 1905, § 8887; R. C. 1895, § 7155.] ; 

§ 9561. Slander of females. A person who, in the presence and hearing 
of another, other than the female slandered, whether such female be present 
or not, maliciously speaks of, or concerning any female of the age of twelve 
years or upwards, not a public prostitute, any false or defamatory words or 
language, which injures or impairs the character of such female for virtue 
or chastity, and which exposes such female to hatred, contempt or ridicule, 


is guilty of a misdemeanor. [R. C. 1905, § 8888: 1901, ch. 175.] 


Slander or libel in charging woman with unchastity. 24 L.R.A.(N.S.) 577; 48 
L.R.A.(N.S.) 615. 


ao character of epithets that impute immorality to a woman, 4 L.R.A.(N.S.) 





CIVIL LIBEL. 


§ 9562. Retraction. Exemplary damages. Before any suit for libel can be 
brought against a newspaper, other than a libel of, or concerning a female, 
the party aggrieved must, at least three days before filing his complaint, 
_ serve notice on the publisher of such newspaper at the principal office of 

its publication, specifying the statement alleged to be false and defamatory, 
and then if on the trial it appears that the article was published in good 
faith, and its falsity was due to a misapprehension in regard to the facts, 
and a full and fair retraction of the erroneous statement was published in 
the next issue of the paper, or in the case of a daily paper within three 
days after the mistake was brought to the attention of the publisher, in as 
conspicuous a place and type as the original article, the plaintiff will be 
entitled to recover only such damage as he can show he has sustained to his 
property, business, trade, profession or occupation. But if the libel is against 
a candidate for office, the retraction must also be made editorially, and 1n 
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the case of a daily paper at least three days, and in the case of a weekly 
paper, at least ten days before the election. [R. C. 1905, § 8889; 1901, ch. 119. 


Defendant cannot rely on retraction as defense to libel unless retraction is full an 
fair. Goolsby v. Forum Printing Co., 23 N. D. 30, 135 N. W. 661. 


CHAPTER 29. 
RAPE, ABDUCTION, CARNAL ABUSE OF CHILDREN AND SEDUCTION. 


§ 9563. Rape defined. Rape is an act of sexual intercourse, accomplished 
with a female not the wife of the perpetrator, under either of the following 
circumstances : 

1. When the female is under the age of eighteen years. 

2. When she is incapable, through lunacy or any other unsoundness of 
mind, whether temporary or permanent, of giving legal consent. 

3. When she resists, but her resistance is overcome by force or violence. 

4, When she is prevented from resisting, by threats of immediate and great 
bodily harm, accompanied by apparent power of execution. 

5. When she is prevented from resisting by an intoxicating, narcotic or 
anesthetic agent, administered by or with the privity of the accused. 

6. When she is at the time unconscious of the nature of the act, and this 
is known to the accused. 

7. When she submits under the belief that the person committing the act 
is her husband, and this belief is induced by artifice, pretense or conceal- 
ment practiced by the accused, with intent to induce such belief. [R. C. 
1905, § 8890; Pen. C. 1877, § 320; R. C. 1895, § 7156; 1903, ch. 149.] 


Assault with intent to commit. Territory v. Keyes, 5 D. 244, 38 N. W. 440; Territory 
v. Godfrey, 6 D. 46, 50 N. W. 481. 

ee, of information charging carnal knowledge. State v. LaMont, 23 S. D. 174, 
120 N. W. 1104. 
gaa to sufficiency of information for rape. State v. Rhoades, 17 N. D. 579, 118 N. W. 

3. 

Verdict of rape in second degree or of assault with intent to commit rape may be 
returned under information which charges rape in first degree. State v. Bancroft, 23 
N. D. 442, 137 N. W. 37. 

What constitutes rape. 80 Am. Dec. 361. 

Consent obtained by fraud. 36 Am. Rep. 860. ae 

Preparation to commit assault with intent to rape or ravish as distinguished from 
overt act in commission of offense itself. 42 L.R.A. 524. 

What intoxication will excuse rape. 36 L.R.A. 479. 

Proof of corpus delicti in prosecution for rape. 68 L.R.A. 56, 70, 71, 73. 

Evidence of other crimes in prosecution for rape. 62 L.R.A. 314, 322, 329. 

Admissibility of declarations by prosecutrix as res gestae. 19 L.R.A. 744. . 

May the corroboration of prosecutrix necessary to conviction of rape be supplied by 
her own complaints out of court. 26 L.R.A.(N 3) 1149. ; ; 

Admiasibility of previous statements by a witness out of court consistent with his 
testimony. 41 L.R.A.(N.S.) 886. ; 
ta, of instructions as to law on circumstantial evidence on prosecution for rape. 

R.A. 204. 
7 As to similar provision in Cal. Pen. Code, § 261, see People v. Vann, 129 Cal. 118, 61 

ac. 776. 

1. Complaint which char that defendant, male over fourteen years, feloniously 
assaulted and ravished female, not his wife, who was under age of eighteen years, did 
not charge adultery, but only rape. State v. Rash, 27 S. D. 185, 130 N. W. 91, Ann. 
Cas. 1913D, 656. 

Prior acts of intercourse were admissible, notwithstanding they occurred after pros- 
ecutrix had attained legal age after this act became effective. State v. Sysinger, 25 
8. D. 110, 125 N. W. 879, Ann. Cas. 1912B, 997. ’ 

Female under eighteen years of age is not incapable of committing sexual crime and 
is not obliged to answer as to whether her father had sexual intercourse with her. Ex 
parte Nesson, 25 S. D. 49, 27 L.R.A.(N.S.) 872, 125 N. W. 124. 

Does statute fixing age of consent render girl below that age incapable of sexual 
crime. 27 L.R.A.(NS.) 872. 

Effect of defendant’s mistake as to age of girl under statute denouncing sexual 
offenses against females below specified age. 25 L.R.A.(N.S.) 661. 
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Right of accused to show unchastity of prosecutrix in statutory rape. 48 L.R.A. (N.S.) 
269 


Presumption and burden of proof as to argc | where it is an ingredient of the 

offense or a condition of conviction. 43 L.R.A.(N.S.) 476. : 

Evidence of specific instances to prove character for chastity in prosecution for. 14 
L.R.A.(NS.) 714. 

Admissibility of declarations of infant too young to be sworn as a witness at the 
trial. 65 L.R.A. 316. , 

5. Giving liquor or drugs to female with view to having sexual intercourse with her 
as constructive rape or assault with intent to commit rape. 46 L.R.A.(N.S.) 422. 

6. Rape by physician submitted to in the belief that it is. medical treatment. 13 
Am. Rep. 390. ; 

§ 9564. Accused under fourteen. No conviction for rape can be had against 
one who was under the age of fourteen years at the time of the act alleged, 
unless his physical ability to accomplish penetration is proved as an inde- 
pendent fact and beyond a reasonable doubt. [R. C. 1905, § 8891; Pen. C. 
1877, § sat er C. 1899, § 7157.] er 7 gs perais 

ecessity of pro hysical ability of child under of fourteen to commi 
independent tact, "eee. revise, is N D. 589, 108 N. W. 485, 11 A. & E. Ann. Cas. 


1061. 
Liability of infant for rape. 386 L.R.A. 203, 208. : ; 
§ 9565. en crime complete. The essential guilt of rape consists in the 
outrage to the person and feelings of the female. Any sexual penetration, 
however slight, is sufficient to complete the crime. [R. C. 1905, § 8892; Pen. 


C. 1877, § 322; R. C. 1899, § 7158.] 
As to what constitutes penetration within meaning of statute. State v. Werner, 16 
N. D. 83, 112 N. W. 60. 
Verdict of guilty as ouatees without degree of crime is sufficient, where rape in 
first degree is not charged. State v. Hayes, 17 8. D. 128, 95 N. W. 296. 


§ 9566. Rape in the first degree defined. Rape committed upon a female 
under the age of sixteen years, or incapable through lunacy or through un- 
soundness of mind of giving legal consent, or accomplished by means of force, 
overcoming her resistance, is rape in the first degree. [1909, ch. 84, § 1; 
R. C. 1905, § 8893; Pen. C. 1877, § 323; R. C. 1899, § 7159; 1903, ch. 149. ] 

§ 9667. Rape in the second degree defined. In all other cases rape is of the 
second degree, but no conviction can be had in case the female is over the 
age of sixteen years and the male is under the age of twenty years at the time 
of the act of intercourse, and it appears to the satisfaction of the jury that 
the female was sufficiently matured and informed to understand the nature of 
the act, and consented thereto. [1909, ch. 84, § 2; R. C. 1905, § 8894; Pen. 
C. 1877, § 824; R. C. 1895, § 7160; 1903, ch. 149.] 

Verdict of rape in second degree or of assault with intent to commit rape may be 
returned, notwithstanding section 8890, where information charges rape in firet degree. 
State v. Bancroft, 23 N. D. 442, 137 N. W. 37. ; ; 

§ 9568. Punishment for the first degree. Rape in the first degree is punish- 
able by imprisonment in the penitentiary not less than five years. [1909, ch. 
84, § 3; R. C. 1905, § 8895; Pen. C. 1877, § 325; R. C. 1899, § 7161.] 


Cruel and unusual punishment for rape. 35 L.R.A. 576. 
- to similar provision in Cal. Pen. e, § 264, see People v. Gardner, 98 Cal. 127, 
82 Pac. 880. 


§ 9569. Punishment for second degree. Rape in the second degree is pun- 
ishable by imprisonment in the penitentiary not less than one year and not more 
than fifteen years. (1909, ch. 84, § 4; R. C. 1905, § 8896; Pen. C. 1877, § 326; 
R. C. 1899, § 7162.] 

§ 9570. Compelling woman to marry. Every person who takes any woman 
against her will, and by force, menace or duress, compels her to marry him 
or to marry any other person, is punishable by imprisonment in the peniten- 
ents Sree than ten years. [R. C. 1905, § 8897; Pen. C. 1877, § 327; BR. C. 
1899, : 

§ 9571. Intent to compel marriage or defilement. Every person who takes 
any woman unlawfully against her will, with the intent to compel her by 
force, menace or duress to marry him, or to marry any other person, or to 
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be defiled, is punishable by imprisonment in the penitentiary not less than 
one and not exceeding ten years. [R. C. 1905, § 8898; Pen. C. 1877, § 328; 
R. C. 1899, § 7164.] 

§ 9572. Inveigling into house of prostitution. Punishment. Every person 
who inveigles or entices any unmarried female of previously chaste character, 
into any house of ill-fame or of assignation or elsewhere, for the purpose of 
prostitution, and every person who aids or assists in such abduction for such 
purpose, 1s punishable by imprisonment in the penitentiary for not less than 
one and not exceeding five years, or by imprisonment in the county jail not 
exceeding one year, or by a fine not exceeding one thousand dollars, or by 
both such fine and imprisonment. [1909, ch. 88; R. C. 1905, § 8899; Pen. C. 
1877, § 329; R. C. 1895, § 7165.] " 

§ 9573. Detention of woman in house of ill-fame against her will. Punish- 
ment. Any person who shall detain any woman against her will by force, 
threats, putting in bodily fear, or by any other means, at a house of ill-fame, 
or any other place of any other name or description, for the purpose of prosti- 
tution, or for unlawful sexual intercourse, or who shall aid, abet, advise, en- 
courage or assist in such detention, shall be guilty of a felony, and upon 
conviction thereof, shall be punished by imprisonment in the state penitentiary 
for a period not to exceed three years, or by imprisonment in the county 
jail not to exceed one year, or by a fine not to exceed one thousand dollars, or 
by both such fine and imprisonment. [1909, ch. 89.] 

§ 9574. Abduction for prostitution. Every person who takes away any 
female under the age of eighteen years, from her father, mother, guardian 
or other person having the legal charge of her person, without the consent 
of such father, mother, guardian or other person having the legal charge 
of her person, or any friendless female under the age of eighteen years, 
either for the purpose of concubinage or prostitution, is punishable by impris- 
onment in the penitentiary not less than one and not exceeding five years, 
or in the county jail not exceeding one year, or by fine not exceeding one 
thousand dollars, or by both. [R. C. 1905, § 8900; Pen. C. 1877, § 330; RB. C. 
1895, § 7166; 1903, ch. 149.] 

Effect of defendant’s mistake as to age of girl. 25 L.R.A.(N.S.) 661. 
Pa agit provision in Cal. Pen. Code, § 267, see Ex parte Estrado, 88 Cal. 316, 

§ 9575. Seduction under promise of marriage. Every male person over 
twenty-one years of age who, under promise of marriage, seduces and has 
illicit connection with any unmarried female under twenty years of age and 
of previously chaste character, is punishable by imprisonment in the peni- 
tentiary not less than one and not exceeding five years, or by imprisonment 


m the county jail not exceeding one year, or by a fine not exceeding one 


thousand dollars, or by both. [R. C. 1905, § 8901; Pen. C. 1877, § 331; R. C. 


1895, § 7167,] 
Seduction as a criminal offense. 87 Am. Dec. 465. ; 
Effect of defendant’s mistake as to age of girl under statute denouncing sexual 
offenses against females below specified age. 25 LR.A.(N-S.) 661. ; 
Impeachment of character of prosecutrix for chastity by proof of prior acts of inter- 
course with defendant. 30 L.R.A.(NS.) 173. 
Competency of wife as witness in prosecution of husband for her seduction prior to 


marriage. 45 L.R.A.(N.S.) 396. 
As to similar provision in Cal. Pen. Code, § 268, see People v. Hough, 120 Cal. 538, 65 
an at Rep. 201, 52 Pac. 846; People v. Kehoe, 123 Cal. 244, 69 Am. St. Rep. 52, 55 
ac. . 

§ 9576. Subsequent marriage or offer of. If the parties marry each other 
at any time before the conviction of the defendant, no prosecution shall take 
place, or, if begun, it shall be dismissed, or if the defendant, at any time 
after the illicit connection and before the case is submitted ‘to the jury, in 
good faith offers to marry the female seduced and the jury so finds from 
the evidence, the defendant must be acquitted. But the benefits of this sec- 
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tion shall not apply to a defendant who was in fact married at oe et 
committing the offense; provided, that no person who was married a : re 
of committing the offense, and the fact of the marriage was mai ne 
female, shall be held liable for the offense defined in section 9575. [R. C. ' 
§ 8902; Pen. C. 1877, § 332: R. C. 1895, § 7168. ] Pe 
Offer of marriage as defense 6 pecuton o, aeetcn ly Eocene Cal. 588, 
Ser ee Den. Code, 
6h Are St. Rep. "aon, "52 Pac. 846; People v. Kehoe, 123 Cal. 244, 69 Am. St. Rep. 52, 
55 Pac. 911. 

§ 9577. Sexual intercourse with female dependent or ward, a felony. Every 
male person, who, when a guardian of a minor, or when a county caer 
sioner, or when a warden, superintendent, supervising official, guard, a ‘ 
tendant, watchman or other employe in any penal, correctional or sano 
nary institution in this state, induces a female, who is a ward, or apeaate 
under his care, or who is an inmate in the institution in which he is emp ae ) 
or who is in a position where she receives the necessities of life throug = 
from him, or upon his recommendation, to have illicit sexual intercourse MA 
him by threatening to withhold from her, or a member of her family, rai 
necessities of life, or by threatening her, or a member of her family, wi 
physical violence, is guilty of a felony. [1909, ch. 276, § 1.] i eae 

§ 9578. Penalty. Any person convicted of a felony under section pe 
shall be punished by imprisonment in the state penitentiary for a term of no 
‘less than one year, and not more than fifteen years, [1911, ch. 276, § 2.] 


CHAPTER 30. 
ADULTERY AND UNLAWFUL COHABITATION. 


§ 9579. Adultery defined. Limitation. Adultery is the voluntary sexual 
intercourse of a married person with a person other than the offender’s hus- 
band or wife; and when the intercourse is between a married woman and 
a man that is unmarried the man is also guilty of adultery. No prosecution 
for adultery shall be commenced except on the complaint of the husband si 
wife, and no such prosecution shall be commenced after one year from oe 
time of the committing of the offense. [R. C. 1905, § 8908; 1897, ch. 2; R. C. 
1899, § 7169.] 

Section not invalid or inoperative on ground of uncertainty. State v. Whealey, 5 
8. D. 427, 59 N. W. 211. 


Assault of married woman with intent to have unlawful voluntary sexual Se aw. 
is not assault with intent to commit felony. State v. Archer, 22 S. D. 137, 115 N. W. 
1075. 


Spouse of either of parties committing adultery is empowered to complain against 
either or both. State v. Wesie, 17 N. D. 567, 19 L.R.A. ( S.) 786, 118 N. W. 20. 

Complaint which charged that defendant, male over fourteen years, feloniously at 
saulted and ravished female, not his wife, who was under age of eighteen years, did no 
ae adultery, but only rape. State v. Rash, 27 8. D. 185, 130 N. W. 91, Ann. Cas. 
1913D, 656. 

What is adultery and when punishable. 32 Am. Dec. 289. 


Effect of fact that but one of the Parties is married upon the offense of “ adultery.” 
18 L.R.A.(N.S.) 580, 


Insanity as affectin adultery. 34 L.R.A. 162. : 

Ignorance of defen ant, in prosecution for adultery, that other party was married, 
asa defense, 18 L.R.A.(N.S.) 527, 

Necessity of proof of marriage in prosecution for adultery. 68 L.R.A. 44, 72. 

Competency of one Spouse to testify as to misconduct o other spouse on indictment 
of paramour for adultery. 39 L.R.A.(N.S.) 318. 


onstruction and effect of Provisions requiring prosecution for adultery to be upon 
complaint of husband or wife. 19 LB.A.(NS.) 786. 


§ 9580. How punished. Every person convicted of the crime of adultery 


is punishable by imprisonment in the penitentiary not less than one and not 
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fine not exceeding five hundred dollars, or by both. [R. C. 1905, § 8904; Pen. 
C. 1877, § 334; R. C. 1895, § 7170.] 

§ 9581. Unlawful cohabitation. Punishment. Every person who lives openly 
and notoriously and cohabits as husband or wife with a person of the op- 
posite sex without being married to such person, is guilty of a misdemeanor 
and upon conviction thereof is punishable by imprisonment in the county 
jail not less than thirty days and not exceeding one year, or by a fine of not 
less than one hundred and not exceeding five hundred dollars. [R. C. 1905, 
§ 8905; 1890, ch. 91, § 16; R. C. 1895, § 7171.] 

What constitutes living in open and notorious adultery. 113 Am. St. Rep. 271. 


CHAPTER 31. 
MISCEGENATION. 


§ 9582. Marriages between white and negro persons. It shall be unlawful 
for any white male person, residing or being in this state, to intermarry with 
any negro female person; and it shall be in like manner unlawful for any 
white female person, residing or being in this state, to intermarry with any 
negro male person, and every marriage hereafter formed and solemnized in 
contravention of the provisions of this section shall be utterly null and void, 
and either or both of the contracting parties to such surreptitious marriage 
shall be punished by imprisonment in the state penitentiary for a term not 
exceeding ten years, or by a fine not exceeding two thousand dollars, or by 
both fine and imprisonment. [1909, ch. 164, § 1.] 

Legislative power to forbid miscegenation. 2 L.R.A.(N.S.) 532. 

Statute srohibitiiig intermarriage of white and colored persons as a denial of equal 
privileges and immunities. 14 L.R.A. 580. 

Effect of repeal of statute prohibiting miscegenation after commencement of cohabi- 
tation between white person and negro. 3 L.R.A.(N.S.) 247. 

Conflict of laws as to miscegenation. 57 L.R.A. 167; 43 L.R.A.(N.S.) 358. 

§ 9583. Definition of negro person. Every person who shall have one- 
eighth or more of negro blood shall be deemed and held to be a colored person 
or negro. [1909, ch. 164, § 2.] 

Who is negro, mulatto or person of color within statute not specifically defining the 
same. 31 L.R.A.(N.S.) 180. 

§ 9584. Issuing license of marriage between negroes and whites. If any 
county judge shall knowingly issue a marriage license for a white person 
to marry a negro person, within the meaning of section 9583, he shall be 
punished by imprisonment in the state penitentiary for a term not exceeding 
two years or by a fine not, exceeding two thousand dollars, or by both fine and 
imprisonment. [1909, ch. 164, § 3.] 

§ 9685. Performing marriage ceremony between negroes and whites. If 
any judge, justice of the peace, priest or any person authorized to solemnize 
the rites of matrimony shall knowingly perform the ceremony of marriage for 
any white person with a negro person within the meaning of this chapter, he 
shall be punished by imprisonment in the state penitentiary for a term not 
exceeding two years or by a fine not exceeding two thousand dollars, or by 
both fine and imprisonment. [1909, ch. 164, § 4.] 

§ 9586. Certain marriages between whites and negroes declared valid. In 
all cases where marriages have been contracted or solemnized between white 
persons and negroes in this state prior to the taking effect of this chapter and 
where the parties thereto have continued to live together as man and wife 
up to that date, such marriage shall be held valid to all intents and purposes. 
[1909, ch. 164, § 5.] 

§ 9587. Negro man and white woman or white man and negro woman oc- 
cupying same room. Any negro man and white woman or any white man 
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and negro woman who are not lawfully married to each other who shall live 
in and occupy the same room, shall each be punished by imprisonment in the 
state penitentiary for a term not exceeding twelve months or by a fine not 
exceeding five hundred dollars, or by both fine and imprisonment. [1909, ch. 
164, § 6.] — 

§ 9588. White persons and negroes living in adultery or fornication. If 
any white person and negro shall live in adultery or fornication with each 
other, each shall be punished by imprisonment in the state penitentiary for 
a term not exceeding twelve months or by a fine not exceeding five hundred 
dollars, or by both fine and imprisonment. [1909, ch. 164, § 7 | 


CHAPTER 382. 
ABANDONMENT AND NEGLECT OF CHILD OR WIFE. 


See section 9603. ; 

§ 9589. Abandoning under six years. Every parent of any child under six 
years, and every person to whom any such child has been confided for nurture 
or education, who deserts such child in any place whatever, with intent 
wholly to abandon it, is punishable by imprisonment in the penitentiary not 
less than one and not exceeding seven years, or in a county jail not ex- 
ceeding one year. [R. C. 1905, § 8906; Pen. C. 1877, § 335; R. C. 1899, § 7172.] 

§ 9590: Parent omitting to provide for child. Every parent of any child 
who willfully omits, without lawful excuse, to perform any duty imposed 
upon him by law to furnish necessary food, clothing, shelter or medical 
attendance for such child, is guilty of a misdemeanor. [R. C. 1905, § 8907; 
Pen. C. 1877, § 336; R. C. 1899, § 7173. ] 


Criminal liability for neglect of child causing death. 61 L.R.A. 290. 


Criminal responsibility for failure to provide child with medical attendance and 
remedies. 1B. R. C. 747. 


Effect of failure to provide medical attendance for infant to render one guilty of 
manslaughter. 6 L.R.A.(N.S.) 685. 


Religious belief as excuse for failure to furnish medical aid to child. 36 L.R.A.(N.S.) 
663 


Criminal responsibility of parent for failure to support child where support is 
furnished by others. 32 L.R.A.(N.S.) 841. 


§ 9591. Abandoning or refusing to support minor child. Every person 
who, either: -_ 

1. Willfully abandons and leaves his minor child in a destitute condition; 
or who 

2. Is of sufficient ability to provide such child’s support; or, 

3. Is able to earn the means of such child’s support, unreasonably refuses 
or neglects to provide for such minor child, 
ne of a misdemeanor. [R. C. 1905, § 8908 ; 1890, ch. 168, § 1; R. C. 1895, 

= 9592. Abandoning or refusing to support wife. Every husband who, 
either : 

1, Willfully abandons and leaves his wife in a destitute condition; or, 

2. Is of sufficient ability to provide such wife’s support; or, 

3. Is able to earn the means of such wife’s support, unreasonably refuses 
or neglects to provide for such wife, 

Is guilty of a misdemeanor. [R. C. 1905, § 8909; 1890, ch. 168, § 1; R. ©. 
1895, § 7175.] 


ffense of desertion or failure to provide for wife or- family as affected by residence 
of parties. 47 L.R.A.(N.S.) 218, 


§ 9593. Punishment, Every person convicted of any of the offenses men- 
tioned in the last two sections is punishable by imprisonment in the county 
- jail not less than thirty days and not exceeding six months. [R. C. 1905, 

§ 8910; 1890, ch. 168, §1; R.C. 1895, § 7176.] 
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§ 9594. Abandonment of wife or child. Penalty. Any person who will- 
fully omits without lawful excuse to furnish proper food, clothing, shelter or 
suitable care in case of sickness to his wife or minor child under fifteen years 
of age, shall upon conviction be deemed guilty of a felony and punished by 
imprisonment in the penitentiary for not more than three years, nor less than 
one year, in a county jail, or in a workhouse at hard labor for not more than 
one year, nor less than three months; provided, however, if after conviction 
and before sentence he shall appear before the court in which said conviction 
shall have taken place, and enter into bond to the state of North Dakota in such 
penal sum as the court may fix, to be approved by the court as to surety, 
conditioned that he will furnish said child or wife with necessary and proper 
home, food, care and clothing, then the court may suspend sentence therein; 
provided, that upon failure of such person to comply with said undertaking, 
he may be ordered to appear before the court and show cause why sentence 
should not be imposed, whereupon the court may pass sentence, or for good 
cause shown may modify the order and take a new undertaking and further 
suspend sentence as may be just and proper. [R. C. 1905, § 8911; 1905, ch. 1.] 


Criminal liability of husband for neglect of wife, causing death. 61 L.R.A. 292. 
Criminal liability of infant for failure to support wife. 36 L.R.A. 208. 


CHAPTER, 33. 
DESERTION AND NONSUPPORT OF FAMILY. 


§ 9595. Desertion or refusal to support by husband or parent. Penalty. 
That any husband who shall, without just cause, desert or willfully neglect or 
refuse to provide for the support and maintenance of his wife in destitute 
or necessary circumstances, or any parent who shall, without lawful excuse, 
desert or willfully neglect or refuse to provide for the support and main- 
tenance of his or her child or children under the age of sixteen years in 
destitute or necessitous circumstances, shall be guilty of a crime and, on con- 
viction thereof, shall be punished by imprisonment in the state penitentiary 
for a period not to exceed three years, by fine not exceeding five hundred 
dollars, or imprisonment in the county jail not exceeding one year, or both, 
with or without hard labor, in the discretion of the court. [1911, ch. 123, § 1.] 


Offense of desertion or failure to provide for wife or family as affected by residence 
of parties. 47 L.R.A.(N.S.) 218. ; 


§ 9596. Proceedings, how instituted. Proceedings under this chapter may 
be instituted upon complaint made under oath or affirmation by the wife or 
child or children, or by any other person, against any person guilty of either 
of the above named sttendes [1911, ch. 123, § 2.] 

§ 9597. Temporary order for support. At any time before the trial, upon 
petition of the complainant and upon notice to the defendant, the court, or 
& judge thereof in vacation, may enter such temporary order as may seem 
Just, providing for support of the deserted wife or children, or both, pendente 
nn ane ca) punish for violation of such order as for contempt. ([1911, 
ch. 123, ; 

§ 9598. Order for periodical payments. Release on probation. Recog- 
nizance. Before the trial, with the consent of the defendant, or at the trial 
on entry of a plea of guilty, or after conviction, instead of imposing the 
penalty hereinbefore provided, or in addition thereto, the court in its discretion, 
having regard to the circumstances, and to the financial ability or earning 
capacity of the defendant, shall have the power to make an order, which 
shall be subject to change by the court from time to time, as circumstances 
may require, directing the defendant to pay a certain sum periodically, for 
a term not exceeding two years, to the wife or to the guardian, curator or 
sustodian of the said minor child or children, or to an organization or indi- 
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vidual approved by the court as trustee, and shall also have the power to 
release the defendant from custody on probation for the period so fixed, 
upon his or her entering into a recognizance, with or without surety, in such 
sum as the court, or a judge thereof in vacation, may order and approve. 
The condition of the recognizance shall be such that if the defendant shall 
make his or her personal appearance in court whenever ordered to do so, 
and shall further comply with the terms of such order of support, or of any 
subsequent modification thereof, then such recognizance shall be void, other- 
wise in full force and effect. [1911, ch. 123, § 4.] 

§ 9599. How trial proceeded with, and how suspended seftence enforced. 
Forfeiture, to whom paid. If the court be satisfied by information and due 
proof under oath, that at any time during said period of two years the defend- 
ant has violated the terms of such order, it may forthwith proceed with the trial 
of the defendant under the original charge, or sentence him or her under the 
original conviction, or enforce the suspended sentence, as the case may be. 
In case of forfeiture of recognizance, and enforcement thereof by execution, 
the sum recovered may, in the discretion of the court, be paid, in whole or 
in part, to the wife or to the guardian, curator, custodian or trustee of the 
Said minor child or children. (1911, ch. 128, § 5.] ; 

§ 9600. Evidence required. Confidential communications. Incriminating 
evidence. Proof of desertion or neglect. No other or greater evidence shall 
be required to prove the marriage of such husband and wife, or that the 
defendant is the father or mother of such child or children, than is or shall 
be required to prove such facts in civil action. In no prosecution under this 
chapter shall any existing statute or rule of law prohibiting the disclosure of 
confidential communications between husband and wife apply, and both hus- 
band and wife shall be competent witnesses to testify against each other to 
any and all relevant matters, including the fact of such marriage and the 
parentage of such child or children ; provided, that neither shall be compelled 
to give evidence incriminating himself or herself. Proof of the desertion of 
such wife, child or children in destitute or necessitous circumstances or of 
neglect or refusal to provide for the Support and maintenance of such wife, 
child or children, shall be prima facie evidence that such desertion, neglect 
or refusal is willful. [1911, ch. 123, § 6.] 

§ 9601. Payment of earnings of persons incarcerated. It shall be the duty 
of the sheriff, warden or other official in charge of county jail, or of the 
‘custodian of the reformatory, workhouse or house of correction in which any 
person is confined on account of a sentence at hard labor, under this chapter, 
to pay over to the wife, or to the guardian, curator or custodian of his or 
her minor child or children, or to an organization or individual approved by 
the court as trustee, at the end of each week, for the support of such wife, 
child or children, the net earnings in a sum equal to not less than fifty cents 
i oe aie hard labor performed by said person so confined. [1911, ch. 

§ 9602. Chapter, how interpreted. This chapter shall be so interpreted and 
construed as to effectuate its general purpose to make uniform the law of 
those states which enact it. [1911, ch, 123, § 8.] 

§ 9603. Remedies cumulative. The provisions of this chapter shall be con- 
strued as cumulative and not exclusive, [1911, ch. 123, § 9.] 
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CHAPTER 34. 
ABORTION AND CONCEALING DEATH OF CHILDREN. 


§ 9604. Procuring an abortion. Every person who administers to any preg- 
nant woman, or who prescribes for any such woman, or advises or procures 
any such woman to take any medicine, drug or substance, or uses or employs 
any instrument or other means whatever, with intent thereby to procure the 
miscarriage of such woman, unless the same is necessary to preserve her 
life, is punishable by imprisonment in the penitentiary not less than one and 
not exceeding three years, or in a county jail not exceeding one year. ([R. C. 


1905, § 8912; Pen. C. 1877, § 387; R. C. 1899, § 7177.] 
cere Ue eed from abortion. Sufficiency of information. ‘State v. Belyea, 9 N. D. 


Sufficiency of information for crime of procuring abortion as defined by this section. 
State v. Longstreth, 19 N. D. 268, 121 N. W. 1114, Ann. Cas. 1912D, 1317. 

Crime of causing abortion. 66 Am. Dec, 82. 

Death caused by abortion and indictment and prosecution therefor. 95 Am. Dec. 783. 

Proof of corpus delicti in prosecution for abortion. 68 L.R.A. 42, 49, 70. 

Admissibility of declarations of one upon whom an abortion is committed, against 
others charged with complicity therein. 35 L.R.A.(N.S.) 1084. 

'  ‘Instigating offense as defense to prosecution for abortion. 30 L.R.A.(N.S.) 954. 

§ 9605. Soliciting or submitting to attempt at. Every woman who solicits 
of any person any medicine, drug or substance whatever and takes the same, 
or who submits to any operation or to the use of any means whatever, with 
intent thereby to procure a miscarriage, unless the same is necessary to 
preserve her life, is punishable by imprisonment in a county jail not exceed- 
Ing one year, or by a fine not exceeding one thousand dollars, or by both. 
[R. C. 1905, § 8913; Pen. C. 1877, § 338; R. C. 1899, § 7178.] 

§ 9606. Concealing still birth or death of bastard. Every woman who 
endeavors either by herself or by the aid of others to conceal the still birth 
of an issue of her body, which if born alive would be a bastard, or the death 
of any such issue under the age of two years, is punishable by imprisonment 
in the county jail not exceeding one year, or by a fine not exceeding one 
thousand dollars, or both. [R. C. 1905, § 8914; Pen. C. 1877, § 339; R. C. 
1899, § 7179.] 


CHAPTER 385. 
BABY FARMING. 


The emergency section concluding the act constituting this chapter recites that “ there 
is now no law providing for the punishment of cases of ‘baby farming,’ so-called.” 


§ 9607. Placing dependent children for pay, when unlawful. It shall be 
unlawful for any midwife or other person or corporation maintaining a ma- 
ternity hospital or lying-in hospital, or for any private midwife or nurse, or 
any organization not authorized by the laws of the state of North Dakota 
to place dependent children in family homes for adoption or otherwise, to 
offer, bargain or contract to place any dependent child with any person or 
persons, for pay. And any person offering to so place any dependent child 
on payment of any sum of money or on payment of any note or other nego- 
tiable instrument except for the actual expenses incurred in taking such 
child to a foster home, shall be deemed guilty of felony. [1911, ch. 81, § 1.] 

§ 9608. Penalty. Any person convicted of such felony by any court of 
competent jurisdiction within the state of North Dakota shall be punished 
by being confined in the state penitentiary for a term not exceeding three 
ay" nor less than one year, at the discretion of the court. [1911, ch. 81, 
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CHAPTER 36, 
CHILD STEALING. 


Taking of a child by or at instance of one parent from the custody of the other parent, 


Civil action for abduction of child. 45 L.R.A.(N.S.) 867. ae 
As to similar provision in Cal. Pen. Code, § 278, see People v. Black, 147 Cal. 426, 


CHAPTER 37. 
BIGAMY, INCEST AND SODOMY. 


§ 9610. Bigamy defined, Every person, who, having been _married to 
another who remains living, marries any other person, except in the cases 
specified in the next section, is guilty of bigamy. [R. C. 1905, § 8916; Pen. C. 
1877, § 341: B.C, 1899, § 7181.] 

What constitutes bigamy. 93 Am. Dec. 252, 

Nature and elements of bigamy. 126 Am. 8t, Rep. 201. 
Conflict of laws as to bi my. 57 L.R.A. 159. 

Criminal liability of children for bigamy. 36 L.R.A. 209, 


o any person by reason of any former marriage, whose husband or 
wife by such marriage has absented himself or herself from his wife or her 
husband and has been continually remaining without the United States for 
the space of five years together; nor, 

3. To any person by reason of any former marriage which has been pro. 
nounced void, annulled or dissolved by the judgment of a competent court; 
nor, 

4. To any person by reason of any former marriage with a husband or 
wife who has been Sentenced to imprisonment for life. [R. C. 1905, § 8917; 
Pen. C. 1877, § 342; R. ©, 1895, § 7182.] 


Belief in termination of former marriage as a defense to a prosecution for bigamy. 
27 L.R.A.(N.S.) 1097; 34 L.R.A.(N.S.) 613. 


Proof of former marri e in prosecutions for bigam - 47 Am. St. Rep. 228; 106 
Am. St. Rep. 768, die ees : 


Presumption ag to validi f f i rv for bigamy. 9 
LR.A.(N.B.) 1036, ity of former marr age in prosecution igam 


Judgment in ciyj 
L.R.A.(NS8.) 464, 


rere a a8 witness against the ‘other in prosecution for bigamy. 2 


§ 9612. Punishment for bigamy. Every person guilty of bigamy is punish- 
able by imprisonment in the Penitentiary not less than one and not exceeding 
five years. [R. C. 1905, § 8918; Pen. C. 1877, § 3438; R. ©. 1899, § 7183.] 

_§ 9613. Unlawful marriages defined, Every person who knowingly mar- 
ries the husband or wife of another, in any case in which such husband 
or wife would be punishable according to the foregoing provisions, is punish- 


1 action as proof of former marriage on trial for bigamy. 26 
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able by imprisonment in the Penitentiary not less than one and not exceed- 
ing five years, or in a county jail not exceeding one year, or by a fine not 


[R. C. 1905, § 8919; Pen. C. 1877, § 344; R. C. 1899, § 7184, ] 

9614. Incest defined. Persons who, being within the degrees of con- 
sanguinity within which marriages are, by the laws of this state, declared 
incestuous and void, intermarry, cohabit or have sexual intercourse with 


shall be punished by imprisonment in the penitentiary not less than one and 
§ 71857 oe ten years. [R. C. 1905, § 8920; Pen. C. 1877, § 345; R. C. 1899, 

5. 

Conviction cannot be had upon the uncorroborated testimony of an accomplice. The 
female, when uninfluenced by any element of coercion, is an accomplice. Whether the 
ae es accomplice is a question for the jury. State v. Kellar, 8 N. D. 563, 80 

» W. 476, 


The crime of incest. 111 Am. St. Rep. 19. 

Conflict of laws as to incestuous marriage. 57 L.R.A. 166. 

May girl below the age of consent be guilty of incest. 27 L.R.A.(N.S.) 872, 

Incest between persons related by marriage. 31 L.R.A.(NS.) 772. | 

Proof of corpus delicti in prosecution for incest. 68 L.R.A. 45. ; . 

Husband or wife as witness against the other in prosecution for incest, 2 
L.R.A.(N.S.) 862. : 

As to similar provision in Cal. Pen. Code, § 285, see People v. Kaiser, 119 Cal. 
456, 51 Pac. 702; People v. Stratton, 141 Cal. 604, 75 Pac. 166; People v. Koller, 142 Cal. 
621, 76 Pac. 500. 

§ 9615. Sodomy defined. Every person who carnally knows in any manner 
any animal or bird; or earnally knows any male or female person by the 
anus or by or with the mouth ; or voluntarily submits to such carnal knowl- 
edge ; or attempts sexual intercourse with a dead body, is guilty of sodomy 


and not exceeding ten years or in the county jail not more than one year. 
[R. C. 1905, § 8921; Pen. C. 1877, § 346; R. C. 1895, § 7186.] 
oe punished by imprisonment for five years. State v. King, 9 N. D. 149, 82 
 W. 423, 
May sodomy be committed by penetration of mouth. 37 L.R.A.(N.8.) 478; 45 


L.R.A.(NS.) 473. 
Evidence of other crimes in prosecution for sodomy. 46 L.R.A.(N.S.) 266, 


§ 9616. When crime complete. Any sexual penetration, however slight, is . 
sufficient to complete the crime specified in the last section. [R. C. 1905, 
§ 8922; Pen. C, 1877, § 347; R. C. 1895, § 7187. ] 


| CHAPTER 38. 
VIOLATING SEPULTURE AND THE REMAINS OF THE DEAD. 
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9619. Right to transport dead body. The last section does not affect the 
ee to pee the deed body of a human being through this state or to 
remove from this state the body of a person dying within it for the Burnes 
of burying the same in another state or territory. [R. C. 1905, § 8925; Pen. ©. 
1877, § 350; R. C. 1899, § 7190.] P 

§ 9620. Dissection, when allowed. The right to dissect the dead body of a 
human being exists in the following cases: are <embl 

1, In the cases authorized by positive enactment of the legislative assembly 
of this state. ; 

2. Whenever the death occurs under circumstances in which a coroner 
is authorized by law to hold an inquest upon the body, and a coroner au- 
thorizes such dissection for the purposes of the inquest. ; 

3. Whenever any husband or next of kin of a deceased person, a 
charged by law with the duty of burial, authorizes such dissection for the 
purpose of ascertaining the cause of death. [R. C. 1905, § 8926; Pen. C. 1877, 
§ 351; R. C. 1899, § 7191.] 

§ 9621. Unlawful dissection, misdemeanor. Every person who makes or 
procures to be made any dissection of the body of a human being, except by 
authority of law, or in pursuance of a permission given by the cramer 
is guilty of a misdemeanor. [R. C. 1905, § 8927; Pen. C. 1877, § 352; R. C. 
1899, § 7192.] : 

§ 9622. Remains after dissection. In all cases in which a dissection has 
been made, the provisions of this chapter requiring the burial of a dead 
body, and punishing interference with or injuries to a dead body, apply 
equally to the remains of the body dissected, as soon as the lawful purposes 
of such dissection have been accomplished. [R. C. 1905, § 8928; Pen. C. 1877, 
§ 353; R. C. 1899, § 7193.] ; 

§ 9623. Dead limb or member of body. All provisions of this chapter 
requiring the burial of a dead body or punishing interference with or injuries 
to a dead body apply equally to any dead limb or member of a human body, 
separated therefrom during lifetime. [R. C. 1905, § 8929; Pen. C. 1877, § 354; 
R. C. 1899, § 7194.] 

§ 9624. Whose duty to bury. The duty of burying the body of a deceased 
person devolves upon the persons hereinafter specified: 

1, If the deceased was a married woman, the duty of burial devolves upon 
her husband. 

2. If the deceased was not a married woman but left any kindred, the 
duty of burial devolves upon the person or persons in the same degree nearest 
of kin to the deceased, being of adult age and within this state, and possessed 
of sufficient means to defray the necessary expenses. : 

3. If the deceased left no husband nor kindred, answering the foregoing 
description, the duty of burial devolves upon the coroner conducting an 
inquest upon the body of the deceased, if any such inquest is held; if none, 
then upon the persons charged with the support of the pcr in the locality 
in which the death occurs. : 

4. In case the person upon whom the duty of burial is cast by the foregoing 
Provisions omits to make such burial within a reasonable time, the duty 
devolves upon the person next specified; and if all omit to act, it devolves 
upon the tenant, or if there is no tenant, upon the owner of the premises; OF 
master, or if there is no master, upon the owner of the vessel in whic 
the death occurs or the body is found. [R. C. 1905, § 8980; Pen. C. 1877, 
§ 355; R. C. 1899, § 7195.] 


Rights and duties of relatives and others respecting dead bodies. 82 Am. Dec. a ie 
gee in and to dead bodies and remedies for their enforcement. 75 Am. St. Rep. 


Improper burial or lack of proper funeral services as a criminal offense. 42 
L.R.A.(N.S.) 211. 
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§ 9625. Neglect of burial, misdemeanor. Every person upon whom the 
duty of making burial of the remains of a deceased person is imposed by law, 
who omits to perform that duty within a reasonable time, is guilty of a 
misdemeanor; and in addition to the punishment prescribed therefor, is 
liable to pay to the person performing the duty in his stead, treble the ex- 
penses incurred by the latter in making the burial, to be recovered in a civil 
action. [R. C. 1905, § 8931; Pen. C. 1877, § 356; R. C. 1899, § 7196.] 

§ 9626. Who entitled to custody of body. The person charged by law 
with the duty of burying the body of a deceased person is entitled to the 
custody of such body for the purpose of burying it; except that in the case 
in which an inquest is required by law to be held upon a dead body by a 
coroner, such coroner is entitled to its custody until such inquest has been 
completed. [R. C. 1905, § 89382; Pen. C. 1877, § 357; R. C. 1899, § 7197.] 

§ 9627. Unlawful removal of dead body. Every person who removes 
any part of the dead body of a human being from any grave or other place 
where the same has been buried, or from any place where the same is de- 
posited while awaiting burial, with intent to sell the same or to dissect it 
without the authority of law, or from malice or wantonness, is punishable 
by imprisonment in the penitentiary not less than one and not exceeding 
five years, or in the county jail not exceeding one year, or by a fine not 
exceeding five hundred dollars, or by both such fine and imprisonment. 
[R. C. 1905, § 89388; Pen. C. 1877, § 358; R. C. 1899, § 7198.] 

Criminal liability for disinterment of dead bodies. 42 L.R.A. 733. 
As to similar provision in Cal. Pen. Code, § 290, see People v. Dalton, 58 Cal. 226; 
People v. Baumgartner, 135 Cal. 72, 66 Pac. 974. 

§ 9628. Purchasing body forbidden. Every person who purchases or who 
receives, except for the purpose of burial, any dead body of a human being, 
knowing that the same has been removed contrary to the last section, is 
punishable by imprisonment in the penitentiary not less than one year and 
not exceeding five years, or in a county jail not exceeding one year, or 
by a fine not exceeding five hundred dollars, or by both such fine and im- 
prisonment. [R. C. 1905, § 8934; Pen. C. 1877, § 359; R. C. 1899, § 7199.] 

§ 9629. Unlawfully opening place of burial. Every person who opens 
any grave or any place of burial, temporary or otherwise, or who breaks 
open any building wherein any dead body of a human being is deposited while 
awaiting burial, with intent, either: 

1. To remove any dead body of a human being for the purpose of selling 
the same or for the purpose of dissecting; or, 

2. To steal the coffin, or any part thereof, or anything attached thereto or 
connected therewith, or the vestments or other articles buried with the same, 

Is punishable by imprisonment in the penitentiary not less than one and 
not exceeding two years, or in a county jail not exceeding six months, or by 
a fine not exceeding two hundred and fifty dollars, or by both such fine and 
imprisonment. [R. C. 1905, § 8935; Pen. C. 1877, § 360; R. C. 1899, § 7200.] 

§ 9630. When body removable from cemetery. Whenever a cemetery or 
other place of burial is lawfully authorized to be removed from one place 
to another, the right and duty to disinter, remove and rebury the remains 
of bodies there lying buried, devolves upon the persons named in section 
9624, in the order in which they are named, and if they all fail to act, then 
upon the lawful custodians of the place of burial so removed. Every omission 
of such duty is punishable in the same manner as other omissions to perform 
the duty of making burial are made punishable by section 9625. [R. C. 1905, 
§ 8936; Pen. C. 1877, § 361; R. C. 1899, § 7201.] 

§ 9631. Arresting or attaching dead body. Every person who arrests or 
attaches any dead body of a human being upon any debt or demand what- 
ever, or detains or claims to detain it for any debt or demand or upon any 
pretended lien or charge, is guilty of a misdemeanor. [R. C. 1905, § 8937; 
Pen. C. 1877, § 362; R. C. 1899, § 7202.] 
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§ 9632. Disturbing funerals. Every person who willfully disturbs, inter- 
rupts or disquiets any assemblage of people met for the purpose of any 
funeral, or who, without authority of law, obstructs or detains any persons 
engaged in carrying or accompanying any dead body of a human being to a 
place of burial, is guilty of a misdemeanor. [R. C. 1905, § 8938; Pen. C. 1877, 
§ 363; R. C. 1899, § 7203.] 

9633. Injury to cemetery or tomb. Every person who shall willfully 
destroy, mutilate, deface, injure or remove any tomb, monument or gravestone 
or other structure placed in any cemetery or private burying ground, or any 
fence, railing or other work for the protection or ornament of such cemetery 
or place of burial of any human being, or tomb, monument or gravestone, 
memento, or memorial or other structure aforesaid, or of any lot, within a 
cemetery, or shall willfully destroy, cut, break or injure any tree, shrub or 
plant, within the limits thereof, shall be deemed guilty of a misdemeanor, 
and shall, upon conviction thereof, be punishable by a fine of not less than 
five dollars nor more than five ‘hundred dollars, or by imprisonment in the 
county jail for a term not exceeding six months, or by both such fine and 
imprisonment. [R. C. 1905, § 8939; Pen. C. 1877, § 364; R. C. 1899, § 7204.] 

§ 9634. Other laws against dissection. Every person who violates any 
provision of any enactment of the legislative assembly of this state now in 
force or that hereafter may be enacted, not provided for in this code relative 
to dissection, is guilty of a misdemeanor. [R. C. 1905, § 8940; Pen. C. 1877, 
§ 365; R. C. 1899, § 7205.] 


CHAPTER 39. 


INDECENT EXPOSURE, OBSCENE EXHIBITIONS, BOOKS AND PRINTS AND BAWDY 
AND OTHER DISORDERLY HOUSES. 


§ 9635. Indecent exposure. Exhibitions. Pictures. Every person who 
willfully and lewdly, either: 

1. Exposes his person or the private parts thereof, in any public place, 
or in any place where there are present other persons to be offended or 
annoyed thereby; or, 

2. Procures, counsels or assists any person so to expose himself, or to take 
any part in any model artist exhibition, or to make any other exhibition of 
himself to public view or to the view of any number of persons, such as 13 
anaes to decency, or is adapted to excite to vicious or lewd thoughts or 
acts; or, 

3. Writes or composes, stereotypes, prints, publishes, sells, distributes or 
keeps for sale, or exhibits any obscene or indecent writing, paper or book, 
or designs or copies, draws or engraves, paints or otherwise prepares any 
obscene or indecent picture or print of any description, or molds, cuts, casts 
or otherwise makes any obscene or indecent figure or form 


Is guilty of a misdemeanor. [R. C. 1905, § 8941; Pen. C. 1877, § 366; R. ©. 
1899, § 7206.] 


3. Instigation to offense as defense to prosecution. 25 L.R.A. 345. 
Unlawfulness of obscene and indecent publications. 24 L.R.A. 110. : 

§ 9636. Seizure of indecent articles. Every person who is authorized or 
enjoined to arrest any person for a violation of subdivision 3 of the last 
section, 1s equally authorized and enjoined to seize any obscene or indecent 
writing, paper, book, picture, print or figure found in possession or under 
the control of the person so arrested, and to deliver the same to the magistrate 
before whom the person so arrested is required to be taken. [R. C. 1905, 
§ 8942; Pen. C. 1877, § 367: R. C, 1899, § 7207.] 

§ 9637. Summary disposition of same. The magistrate to whom any 
obscene or indecent writing, paper, book, picture, print or figure is- delivered 
pursuant to the foregoing section, shall, upon the examination of the accused, 
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or, if the examination ig delayed or prevented, without awaiting such examina- 
tion, determine the character of such writing, paper, book, picture, print or 
figure, and if he finds it to be obscene or indecent, he shall cause the same 


in his judgment require. But not more than two copies of any one writing, 
paper, book, picture, print or figure shall be delivered to the state’s attorney. 
[R. C. 1905, § 8943; Pen. C, 1877, § 368; R. CG. 1899, § 7208.] 

§ 9638. Articles to be destroyed. Upon the conviction of the accused, such 
state’s attorney shall cause any writing, paper, book, picture, print or figure, 
in respect whereof the accused stands convicted and which remains in the 
Possession or under the. control of such state’s attorney, to be destroyed. 
[R. C. 1905, § 8944; Pen. ©. 1877, § 369; R. C. 1899, § 7209.] 

9639. Keeping bawdy house. Every person who keeps any bawdy house, 
house of ill- ame, of assignation or of prostitution, or any other house or 


lewd, obscene or indecent purpose, is guilty of a misdemeanor. [R. C. 1905, 
§ 8945; Pen, C. 1877, § 370; R. C. 1899, § 7210.] 
After proving that defendant kept, its bad reputation may be shown. Territory v. 
Chartrand, 1 D. 363, 46 N. W. 583; Territory v. Stone, 2 D. 155, 4 N. W. 697. 
One convicted by jury of violating ordinance against keeping house of ill-fame may 
appeal. Mannie y, Hatfield, 22 8. D. 475, 118 N. W. 817. 
Evidence of general reputation sufficient to show that house was bawdy house. State 
v. Ballew, 26 S. D. 494, 128 N. W. 716. 

§ 9640. Disorderly house. Every person who keeps any disorderly house 
or any house of public resort by which the peace, comfort or decency of the 
Immediate neighborhood igs habitually disturbed, is guilty of a misdemeanor. 
(R. C. 1905, § 8946; Pen, ©. 1877, § 371; RB. C. 1899, § 7211.] 

What is disorderly house. 134 Am. St. Rep. 819. 
Several offenses growing out of the same facts. 31 L.R.A.(N.S8.) 707. 

, Evidence of character of defendant and inmates in prosecution for keeping. 20 L.R.A. 
10 


Evidence of reputation of house. 50 Am. Rep. 209. a 

Necessity of corroborating evidence as to reputation sof house to support a conviction 
for keeping disorderly house. 46 L.R.A.(NS.) 593. 

Cruel and unusual punishment for keeping disorderly house. 35 L.R.A. 671. 

As to similar provision in Cal. Pen. Code, § 316, see Chateau v. Singla, 114 Cal. 91, 
55 Am. St. Rep. 63, 45 Pac. 1015, 88 L.R.A. 750 ; Demartini v. Anderson, 127 Cal. 33, 
59 Pac. 207; Ballerino v. Ballerino, 147 Cal. 544, 82 Pac. 199. 

§ 9641. Letting building for unlawful purposes. Every person who lets 
any building or portion of any building knowing that it is intended to be 
used for any purpose declared punishable by this chapter, or who otherwise 
permits any building or portion of a building to be so used, is guilty of a 
misdemeanor. [R. C. 1905, § 8947; Pen. C. 1877, § 372; R. C. 1899, § 7212.) 

Owner knowing of unlawful use of his house without objecting, guilty of keeping. 
Territory v. Stone, 2 D, 155, 4 N. W. 697. : 

Effect of landlord’s knowledge that tenant intends to use premises for purposes of 
prostitution. 19 L.R.A.(N.8.) 662, 

Criminal responsibility of lessor of disorderly house. 44 L.R.A.(N.S.) 859, 


CHAPTER 40. 
PROSTITUTION AND WHITE SLAVERY. 


_ § 9642. Prostitute defined. Punishment. Any female who frequents or 
lives in houses of ill-fame, or who commits fornication for hire, shall be 
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§ 9643. Unlawful to receive proceeds. Any person who shall knowingly 
accept or receive in whole or in part support or maintenance or revenue from 
the proceeds or earnings of any woman engaged in prostitution shall be 
deemed guilty of a felony and upon conviction thereof shall be confined in 
the penitentiary not less than one nor more than five years, or be fined not 
ae one thousand dollars, or both, in the discretion of the court. [1909, 
ch. 86. | 


CHAPTER 41. 
BAWDY HOUSES COMMON NUISANCES. 


Similar provisions for the suppression of gambling houses as common nuisances, se¢— 
sections 9691-9698. 


§ 9644. Bawdy houses declared to be public nuisances. Penalty for main- 
taining. All bawdy houses, houses of ill-fame, of assignation or of prostitu- 
tion, or any other house, room or place for persons to visit for unlawful 
sexual intercourse, or for any other lewd, obscene or indecent purpose, or any 
disorderly house or place of public resort by which the peace, comfort or 
decency of the immediate neighborhood is habitually disturbed, are hereby 
declared to be common nuisances; and if the existence of such nuisance 18 
established, either in a criminal or equitable action, upon the judgment of a 
jury, court or judge having jurisdiction, finding such place to be a nuisance, 
the sheriff, his deputy or any constable of the proper county, or marshal of 
any city where the same is located, shall be directed to shut up and abate 
such place by taking possession thereof, and close the same against its use 
by anyone, and keep the same closed for the period of one (1) year from the 
date of the judgment decreeing such place to be a common nuisance; and the 
owner or keeper thereof, or anyone aiding, abetting or assisting such owner 
or keeper, shall, if in a criminal action, upon conviction, be adjudged guilty 
of maintaining a common nuisance and be punished by a fine of not less than 
twenty-five ($25.00) dollars, nor rore than one thousand ($1,000.00) dollars, 
ana by omen in the county jail not to exceed one (1) year. [1911, 
ch. 59, ‘ : : 

§ 9645. Injunction. Penalty for violation. The attorney-general, his 
assistant, the state’s attorney, or any citizen of the county where such nuisance 
exists or is maintained, may maintain an action in the name of the state to 
abate and to perpetually enjoin the same. The injunction shall be granted 
at the commencement of the action in the usual manner of granting injune- 
tions, except that the affidavit, or complaint, or both, may be made by the 
Btate’s attorney, the attorney-general, or his assistant upon information and 
belief; provided that the complainant shall give a bond in sufficient amount 
to cover the costs, or such amount as a court or a judge thereof may direct. 
Any person violating the terms of any injunction, either temporary or per- 
manent, granted in such proceedings, shall be punished for contempt by 4 
fine of not less than twenty-five ($25.00) dollars, nor more than one thousand 
($1,000.00) dollars, and by imprisonment in the county jail not to exceed 
one (1) year. In case judgment is rendered in favor of the plaintiff in any 
action brought under the provisions of this section, either civil or criminal, 
the court or judge rendering the same shall also render judgment for a 
reasonable attorney’s fee in such action in favor of the plaintiff and against 
the defendants therein, which attorney’s fee shall be taxed and collected as 
other costs therein, and when collected paid to the attorney or attorneys for 
the plaintiff therein. Provided, if such attorney is the attorney-general, or 
state’s attorney, such attorney’s fee shall be paid into the county treasury 
and credited to the general fund of said county. [1911, ch. 59, § 2.] 

§ 9646. Officers to take possession. When. If, at the time of granting the 
temporary injunction described in section 9645, an affidavit shall be presented 
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to the court or judge stating or showing that any of the offenses mentioned 
in section 9644 are transpiring or being carried on upon the premises men- 


court shall, by order, direct the sheriff in possession of said property to deliver 
the same to such owner or person entitled to the possession thereof. [1911, 
ch. 59, § 4. ; 

§ 0645, nen proceedings. In contempt proceedings arising out of the 
violation of any injunction granted under the provisions of this chapter, the 
court, or in vacation the judge thereof, shall have power to try summarily 
and punish thc party or parties guilty, as required by law. Process shall run 
in the name of the state of North Dakota. The affidavits upon which the 
attachment for contempt issue shall make a prima facie case for the state. 
The accused may plead in the same manner as to an information or indict- 
ment, in so far as the same is applicable. Evidence may be oral, or in the 
form of affidavits, or both; the defendant may be required to make answer 
to interrogatories, either written or oral, as in the discretion of the court or 
judge may seem proper; the defendant shall not necessarily be discharged 
upon his or her denial of the facts stated in the moving papers; the clerk 
of the court shall, upon the application of either party, issue subpoenas for 
witnesses. [1911, ch. 09, § 5.] Sad ; : 

§ 9649. Injunction. Violation. How punished. When an injunction, either 
temporary or permanent, has been granted under the provisions of this chap- 
ter, the same shall be binding on the defendant or defendants, and for the 
Violation of such injunction the offending party shall be punished as for 
contempt in the amount according to the rules in this chapter prescribed. 
(1911, ch. 59, § 6.] 


This section and section 9650 are here printed exactly as they appear in the apn 
‘of seasion laws of 1911, except that in the latter there is no heading for section 9650. 


See the note to section 9696. oe : ° 

§ 9650. Injunction. Violation. How punished. When an injunction, either 
temporary or permanent, has been granted, under the provisions of this chap- 
ter, the same shall be binding on the defendant or defendants throughout the 
entire state, and for violation of such injunction any place in the state of 
North Dakota, the offending party shall be punished as for contempt in the 
amount and according to the rules in this chapter prescribed. [1911, ch. 59, 

7, 

: See note to section 9649: 

§ 9651. What evidence admissible. Immunity from prosecution. In prose- 
cutions under this chapter, either by civil or criminal proceedings, ke 
of the general reputation of the place designated in the complaint shall ° 
admissible for the purpose of proving the existence of such nuisance. An 
proof of the fact that anyone has pleaded guilty to having violated the pro- 
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visions of any city ordinance, or any other law of the land, enacted to pre- 
vent the evils mentioned in this chapter, if it can further be shown that such 
person, when so pleading guilty, was or had been, at the time and place 
mentioned in the information, indictment or complaint in the action then 
pending before the court, an inmate of such place, shall be deemed prima 
facie evidence of the guilt of such defendant. No person shall be excused 
from testifying touching any offense committed by another against any of 
the provisions of this chapter by reason of his testimony tending to incrimi- 
nate himself (the witness), but the persons giving such testimony shall be 
forever exempt from prosecution for any offense under the provisions of this 
chapter, of which such evidence shall directly or indirectly tend to incriminate 
him. [1911, ch. 59, § 8.] 


CHAPTER 42. 
SALE OF OBSCENE LITERATURE TO MINORS. 


J 9652. Delivery of obscene literature to children. Every person who, 
either: 

1. Sells, lends, gives away or shows to a child; or, 
ripe in his possession with intent to sell, lend, give away or show to a 
child ; or, 

3. Advertises or otherwise offers for loan, gift or distribution to a child; or, 

4. Exhibits upon any street or highway or in any place within the view 
of a child; or, 

5. Hires, uses or employs a child to sell, give away or in any manner to 
distribute ; or, : 

6. Having the care, custody or control of a child, permits such child to 
sell, give away or in any manner to distribute: ; 

Any work, pamphlet, magazine, newspaper, story paper or other print or 
publication devoted to the dissemination or principally made up of criminal 
news, police reports or accounts of criminal deeds, or pictures and accounts 
or stories of deeds of bloodshed, lust or crime, is guilty of a misdemeanor. 
[R. C. 1905, § 8948; 1890, ch. 108, §§ 1, 2, 8; R. C. 1895, § 7213.] 

§ 9653. Same. Punishment. Every person convicted of any of the offenses 
mentioned in the last section is punishable by imprisonment in the county 
jail not exceeding six months or by a fine not exceeding five hundred dollars, 
or both. [R. C. 1905, § 8949; 1890, ch. 103, § 3; R. C. 1895, § 7214.] 

§ 9654. Bringing obscene literature into state. Every person who shall 
bring or cause to be brought into the state, or shall buy, sell or cause to 
be sold, or shall advertise, lend, give away, offer, show or exhibit, or shall 
have in his possession with intent to sell, lend, give away, offer, show, exhibit, 
distribute or cause to be distributed, or shall design, copy, draw, photograph, 
print, etch or engrave, cut, carve, make, publish or otherwise prepare OF 
assist in preparing, or shall receive subscriptions for any indecent or obscene 
book, pamphlet, paper, picture, print, drawing, figure, image or other 
engraved, printed or written matter, or any article or instrument of immoral 
use, or any book, pamphlet, magazine or other paper devoted principally or 
wholly to the publication of criminal news or pictures or stories of deeds of 
bloodshed or crime, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be fined not less than five dollars and not more than one hundred 
dollars, or be imprisoned in a county jail not to exceed thirty days, or by both 


such fine and imprisonment. [R. C. 1905 950; 1895, ch. 84, § 1; R ©. 
1899, § 7215.) as a aa 


Obscene tie ies in mails. 24 L.R.A. 110. 


ae tara corpus delicti in prosecution for sending obscene matter through mail. 68 


§ 9655. Child defined. The term “‘ child,”’ employed in this chapter, imports 
Teate s He exceeding eighteen years of age. [R. C. 1905, § 8951; R. C. 
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CHAPTER 43. 
ADVERTISEMENTS FOR CYRE OF CERTAIN AILMENTS PROHIBITED. 


§ 9656. Certain advertising prohibited. Penalty. Any person who shall 
advertise, in his own name or the name of another person, firm or pretended 
firm, association, corporation or pretended corporation, or in any newspaper, 
pamphlet, circular or other written or printed paper or the owner, publisher 
or manager of any newspaper or periodical who shall permit to be inserted or 
published in any newspaper or periodical owned or controlled by him an 
advertisement of the treatment or curing of venereal diseases, the restoration 
of ‘‘ lost manhood ’’ or ‘‘ lost vitality,’’ or shall advertise in any manner 
that he is a specialist in diseases of the sexual organs or diseases caused by 
sexual weakness, self-abuse or in any disease of like causes, or who shall 
advertise in any manner any medicine, drug compound, appliance or any 
means whatever whereby it is claimed that sexual diseases of men and women 
may be cured or relieved, or miscarriage or abortion produced, or who shall 
advertise any medicine or means whereby the monthly periods of women can 
be regulated, or the menses re-established if suppressed, shall be guilty of a 
misdemeanor and upon conviction shall be punished by a fine of not less than 
fifty dollars nor more than five hundred dollars, or by imprisonment in the 
county jail for not more than six months. [1909, ch. 184, § 1.] 

§ 9657. Distributing unlawful. Any person publishing, distributing or 
causing to be distributed or circulated, any of the advertising matter herein- 
before prohibited shall be guilty of a misdemeanor and‘ punished as pre- 
scribed in section 9656. [1909, ch. 184, § 2.] 


CHAPTER 44. 
VAGRANCY. 


§ 9658. Vagrancy defined. All persons who are idle and dissolute, and 
who go about begging; all persons who use any juggling or other unlawful 
games or plays; runaways; pilferers; confidence men; common drunkards; 
common night walkers; lewd, wanton and lascivious persons, in speech or 
behavior ; common railers and brawlers; persons who are habitually neglectful 
of their employment or their calling, and do not lawfully provide for them- 
selves, or for the support of their families; and all persons who are idle or 
dissolute, and who neglect all lawful business, and who habitually misspend 
their time by frequenting houses of ill-fame, gambling houses or tippling 
shops; all persons lodging in, or found in the night time in outhouses, sheds, 
barns or unoccupied buildings, or lodging in the open air, and not giving 
a good account of themselves, and all persons who are known to be thieves, 
burglars or pickpockets, either by their own confession or otherwise, or by 
having been convicted of larceny, burglary or other crime against the laws 
of the state, punishable by imprisonment in the state prison, or in a house 
of correction of any city, and having no lawful means of support, are 
habitually found prowling around any steamboat landing, railroad depot, 
banking institution, broker’s office, place of public amusement, auction room, 
store, shop or crowded thoroughfare, car or omnibus, or at any public gather- 
ing or assembly, or lounging about any court room, private dwelling houses or 
outhouses, or are found in-any house of ill-fame, gambling house or tippling 
shop, shall be deemed to be and they are declared to be vagrants. [R. C. 
1905, § 8952; 1903, ch. 206, § 1.] 


What punishable as vagrancy. 38 Am. St. Rep. 643. 

What constitutes vagrancy and prosecutions therefor. 137 Am. St. Rep. 940. 

Criminal liability of children for vagrancy. 36 L.R.A. 207, 

Power of municipality to punish vagrancy, which is also an offense under state law. 
17 L.R.A.(N.S.) 52. ; 
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As to similar provision in Cal. Pen. Code, § 647, see Ex parte McCarthy, 72 Cal. 384, 
14 Pac. 96; People v. Craig, 152 Cal. 42, 91 Pac. 997. . 

§ 9659. Penalties. Every person convicted of vagrancy, under section 9658, 
shall be punished by a fine not to exceed fifty dollars, or by imprisonment 
in the county jail not exceeding thirty days, or by being compelled to work 
upon the streets or public highways not to exceed twenty days. [R. C. 1905, 


§ 8953; 1903, ch. 206, § 2.] 
Cruel and unusual punishment for vagrancy. 35 L.R.A. 578. 


CHAPTER, 45. 
LOTTERIES. 


§ 9660. Lottery defined. A lottery is any scheme for the disposal or dis- 
tribution of property by chance among persons who have paid or promised 
or agreed to pay any valuable consideration for the chance of obtaining such 
property or a portion of it, or for any share of or interest in such property, 
upon any agreement, understanding or expectation that it is to be distributed 
or disposed of by lot or chance, whether called a lottery, a raffle or a gift 
enterprise, or by whatever name the same may be known. [R. C. 1905, 


§ 8954; Pen. C. 1877, § 373; R. C. 1899, § 7217.] 
og oberation of slot machine as gambling under anti-lottery provision. 20 L.R.A.(N.S.) 


Applicable to game of “ roulette.” Drinkall v. Movius State Bank, 11 N. D. 10, 57 
L.R.A. 341, 95 Am. St. Rep. 341, 88 N. W. 724. 

What are lotteries. 16 Am. St. Rep. 42. 

——guessing contest. 11 L.R.A.(N.S.) 609. 

——-istribution of suits by tailor among members of club. 21 L.R.A.(N.S.) 876. 
Soon melon of parcels of land by chance. 23 L.R.A.(N.S.) 626; 27 L.R.A.(N.S.) 

re 


——scheme for accumulating money by payments of member, and distributing it in 
order of number of certificate. 13 LRA. ANS.) 1096. 


§ 9661. Lottery a public nuisance. Every lottery is unlawful and a com- 
a ie nuisance. [R. C. 1905, § 8955; Pen. C. 1877, § 374; BR. C. 1899, 

§ 9662. Drawing lotteries. Punishment. Every person who contrives, pre- 
pares, sets up, proposes or draws any lottery, is punishable by a fine equal to 
double the amount of the whole sum or value for which such lottery was 
made, and if such amount cannot be ascertained, then by imprisonment in 
the penitentiary not less than one and not exceeding two years, or by 
imprisonment in a county jail not exceeding one year, or by a fine of two 
thousand five hundred dollars, or by both such fine and imprisonment. [R. C. 
1905, § 8956; Pen. C. 1877, § 375; R. C. 1899, § 7219.] : 

§ 9663. Selling lottery tickets. Every person who sells, gives or in any 
manner whatever furnishes or transfers to or for any other person, any 
ticket, chance, share or interest, or any paper, certificate or instrument, pur- 
porting or represented or understood to be or to represent any ticket, chance, 
: share or interest in or depending upon the event of any lottery, is guilty of a 

misdemeanor. [R. C. 1905, § 8957; Pen. C. 1877, § 376; R. CG, 1899, § 7220.] 


Instigation to sale of lottery ticket for purpose of detecting criminal as a defense to 
prosecution. 25 L.R.A. 345. 


§ 9664. Buying lottery tickets. Every person who buys, or in any manner 
whatever accepts or receives for himself or another any ticket, chance, share 
or interest, or any paper, certificate or instrument purporting or represented 
or understood to be or to represent any ticket, chance, share or interest in or 
depending upon the event of any lottery, forfeits ten dollars, to be recovered 
by the county superintendent of common schools of the county in which the 
offense was committed, for the use of common schools in said county. [R. C. 
1905, § 8958; Pen. C. 1877, § 377 ; R. C. 1899, § 7221.] noes 

§ 9665. Advertising lotteries. Every person who, by writing or printing, 
by circulars or letters or in any other way, advertises or publishes any 
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account of any lottery, stating when or where the same is to be or has been 
drawn, or what are the prizes or any of them therein, or the price of a ticket 
or of any share or interest, or where it may be obtained, or in any way aiding 
or assisting the same or adapted to induce persons to adventure therein, is 
guilty of a misdemeanor. [R. C. 1905, § 8959; Pen. C. 1877, § 378; R. C. 
1899, § 7222.] 

§ 9666. Offering property by means of lottery. Every person who offers 
for sale, distribution or disposition in any way, any real or personal property 
or things in action, or any interest therein, to be determined by lot or chance, 
that shall be dependent upon the drawing of any lottery within or out of 
this state, and every person who sells, furnishes or procures or causes to be 
sold, furnished or procured in any manner whatsoever, any chance or share 
or any interest whatever in any property offered for sale, distribution or 
disposition in violation of this section, or any ticket or other evidence of any 
chance, share or interest in such property, is guilty of a misdemeanor. [R. C. 
1905, § 8960; Pen. C. 1877, § 379; R. C. 1899, § 7223.] 

§ 9667. Keeping lottery office. Every person who opens, sets up or keeps, 
by himself or by any other person or persons, any office or other place for 
registering the numbers of any ticket in any lottery, or for making, receiving 
or registering any bets or wagers upon the drawing, determination or result 
of any lottery, is punishable by imprisonment in a county jail not exceeding 
one year, or by a fine not exceeding one thousand dollars. [R. C. 1905, 
§ 8961; Pen. C. 1877, § 380; R. C. 1899, § 7224.] 

§ 9668. Advertising lottery offices. Every person who, by writing or print- 
ing, by circulars or letters or in any other way, advertises or publishes any 
account of the opening, setting up or keeping of any office or other place for 
either of the purposes prohibited by the last section, is guilty of a misde- 
meanor. [R. C. 1905, § 8962; Pen. . 1877, § 381; R. C. 1899, § 7225.) _ 

§ 9669. Insuring lottery tickets. Every person who insures or receives 
any consideration for insuring for or against the drawing of any ticket, share 
or interest in any lottery or for or against the drawing of any number or 
ticket or number of any ticket in any lottery; and every person who receives 
any valuable consideration upon any agreement to pay any sum, or to 
deliver any property or thing in action in the event that any ticket, share 
or interest in any lottery, or any number or ticket or number of any ticket 
in any lottery shall prove fortunate or unfortunate, or shall be drawn or 
not drawn on any particular day or in any particular order; and every 
person who promises, agrees or offers to pay any sum of money or to deliver 
any property or thing in action, or to do or forbear to do anything for 
the benefit of any other person, with or without consideration, upon any event 
whatever connected with any lottery, is guilty of a misdemeanor. [R. C. 
1905, § 8963; Pen. C. 1877, § 382; R. C. 1899, § 7226.] a 

§ 9670. Advertising same. Every person who, by writing or printing, by 
circulars or letters or in any other way, advertises or publishes any offer, 
notice or proposal for any violation of the last section, is guilty of a misde- 
meanor. [R. C. 1905, § 8964; Pen. C. 1877, § 383; R. C. 1899, § 7227.) 

§ 9671. Property offered forfeited. All property offered for sale, distri- 
bution or disposition, in violation of the provisions of this chapter, is forfeited 
to the state, as well before as after the determination of the chance on which 
the same was dependent. And it is the duty of the respective state’s attorneys, 
to demand, sue for and recover, in behalf of this state, all property so forfeited, 
and to cause the same to be sold when recovered, and to pay the proceeds 
of the sale of such property, and any moneys that may be collected in any: 
such suit, into the county treasury for the benefit of common schools. [R. C. 
1905, § 8965; Pen. C. 1877, § 384; R. C. 1899, § 7228.] . 

§ 9672. Letting building for lottery. Every person who lets or permits to 
be used any building or portion of any building, knowing that it is intended 
to be used for any of the purposes declared punishable by this chapter, 1s 
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guilty of a misdemeanor. [R. C. 1905, § 8966; Pen. C. 1877, § 385; R. C. 
1899, § 7229.] 
s to similar provision in Cal. Pen. Code, § 326, see Ex parte Solomon, 91 Cal. 440, 
27 Pac. 757. 


§ 9673. Lotteries out of state. The provisions of this chapter apply in 
respect of lotteries drawn or to be drawn out of this state whether authorized 
or not by the laws of the state where they are drawn or to be drawn, in the 
same manner as to lotteries drawn or to be drawn within this state. [R. C. 
1905, § 8967; Pen. C. 1877, § 386; R. C. 1899, § 7230.] 

§ 9674. Advertisement. The provisions of sections 9665 and 9668 are ap- 
plicable wherever the advertisement was published, or the letter or circular 
sent or delivered through or in this state, notwithstanding the person causing 
or procuring the same to be published, sent or delivered, was out of this 
state at the time of so doing. [R. C. 1905, § 8968; Pen. C. 1877, § 387; R. C. 
1899, § 7231.] 


CHAPTER 46. 
GAMING. 


§ 9675. Keeping gambling apparatus. It is unlawful to maintain or keep 
any table, ecards, dice or any article or apparatus whatever, useful or intended 
to be used in playing any game of cards or faro or other game of chance, 
upon which money is usually wagered. [R. C. 1905, § 8969; Pen. C. 1877, 
§ 388; R. C. 1899, § 7232.] 

One keeping or exhibiting any gambling table, device or apparatus, deemed common 
gambler. People v. Sponsler, 1 b. 277, 46 N. W. 459. ‘ 
Information for Seping and maintaining gambling apparatus need not designate 


town or building in which offense was committed. State v. Johnson, 24 S. D. 590, 
124 N. W. 847. 


Criminal liability of children for gambling. 36 L.R.A. 207. 

Criminal liability for act of servant, agent or partner. 41 L.R.A. 659. 

As to similar provision in Cal. Pen. Code, § 340, see Ex parte Simpson, 47 Cal. 127; 
Ex parte Ah Yem, 53 Cal. 246; People v. Sam Lung, 70 Cal. 515, 11 Pac. 673; ia 
v. Carroll, 80 Cal. 153, 22 Pac. 129; People v. Ah Own, 85 Cal. 580, 24 Pac. 780; Ex 
parte Boswell, 86 Cal. 232, 24 Pac. 1060; Ex parte Solomon, 91 Cal. 440, 27 Pac. 757; 

n re Murphy, 128 Cal. 29, 60 Pac. 465; Ex parte Williams, — Cal. —, 87 Pac. 565. 

§ 9676. Misdemeanor. Punishment. Every person who knowingly violates 
the last section is guilty of a misdemeanor. [R. C. 1905, § 8970; Pen. C. 1877, 
§ 389; R. C. 1899, § 7233.] 

Power of municipality as well as state to punish for gambling. 17 L.R.A.(N.S.) 52. 

§ 9677. Apparatus a nuisance. Every article or apparatus maintained or 
kept in violation of section 9675 is a common and public nuisance. [R. C. 
1905, § 8971; Pen. C. 1877, § 390; R. C. 1899, § 7234. 

Municipal regulation of gaming as a nuisance. 39 L.R.A. 523. , 

§ 9678. Exacting payment. Every person who exacts or receives from 
another, directly or indirectly, any valuable consideration, by reason of the 
same having been won by playing at cards, faro or any other game at chance, 
or any bet or wager whatever upon the hands or sides of players, forfeits 
five times the value of the consideration so exacted or received, to be recovered 
in @ civil action, by the county superintendent of common schools of the 
county in which the offense was committed, for the benefit of common schools 
in said county. [R. C. 1905, § 8972; Pen. C. 1877, § 391; R. C. 1899, § 7235.] 


Liability of one party to an arrangement to share profits from gambling for money 
lost by a third person to the other party. 23 L.R.A.(N.S.) 522. 
Effect of understanding that the loser is to pay for game to bring it within statutes 


against gambling. 19 L.R.A.(N.S.) 913. 

§ 9679. No witness’ privilege. No person shall be excused from giving 
any testimony or evidence upon any investigation or proceeding for a violation 
of this chapter, upon the ground that such testimony would tend to convict 
him of a crime; but such testimony or evidence shall not be received against 
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him upon any criminal investigation or proceeding. [R. C. 1905, § 8973; 
Pen. C. 1877, § 392; R. C. 1899, § 7236.] 

_ § 9680. Keeping place for gambling. Every person who keeps any build- 
ing or part of any building, or any vessel or float, to be used or occupied 
for gambling, and every owner, agent or superintendent of any such place, 
who knowingly lets the same or allows it to be used or oceupied for gambling, 
1s guilty of a misdemeanor. [R. C. 1905, § 8974; Pen. C. 1877, § 393; R. GC. 


1899, § 7237. } 
LRAINS} peeping ® gaming house as affected by restrictions on admission. 33 
Bucket shop as “ place for gaming.” 20 L.R.A.(N.S.) 347. 


§ 9681. Keeping conveniences for gambling. Every person who, for 
gambling purposes, keeps or exhibits any gambling table, establishment, 
device or apparatus, or is guilty of dealing faro, or banking for others to deal 
faro, or acting as lookout or gamekeeper for the game of faro, or any other 

ing game where money or property is dependent upon the result, or 
who sells or vends what are commonly called lottery policies, or any writing, 
card, paper or document in the nature of a bet, wager or insurance upon 
the drawing or drawn numbers of any public or private lottery, or indorses 
a book or any other document for the purpose of enabling others to sell 
or vend lottery policies, is deemed a common gambler, and is punishable as 
ee misdemeanor. [R. C. 1905, § 8975; Pen. C. 1877, § 894; RB. C. 1899, 
8. 
$ Effect of understanding that the loser is to pay for game to bring it within statutes 
against gambling. 19 L.R.A.(N.S.) 913. 
Applicability to bucket shops of penal statutes in relation to “ games of hazard,” 


“gambling devices,” etc. 25 L.R.A.(N.S.) 158. 
Operation of slot machine as gambling. 20 L.R.A.(NS.) 239; 34 L.R.A.(N.S.) 573; 


42 L.R.A.(N.8.) 720. 

§ 9682. Seizure of implements authorized. Every person who is authorized 
or enjoined to arrest any person for a violation of the provisions of this 
chapter, is equally authorized and enjoined to seize any table, cards, dice or 
other article or apparatus, suitable to be used for gambling purposes, found 
in the possession or under the control of the person so arrested, and to 
deliver the same to the magistrate before whom the person so arrested is 
required to be taken. [R. C. 1905, § 8976; Pen. C. 1877, § 395; R. C. 1899, 
§ 7239.] 

§ 9683. Summary disposition of implements. The magistrate to whom any- 
thing suitable to be used for gambling purposes is delivered, pursuant to the 
foregoing section, shall, upon the examination of the accused, or, if such 
examination is delayed or prevented, without awaiting such examination, 
determine the character of the thing so delivered to him and whether it was 
actually employed by the accused in violation of the provisions of this chapter ; 
and if he finds that it is of a character suitable to be used for gambling 
purposes and that it has been used by the accused in violation of this chapter, 
he shall cause it to be destroyed or to be delivered to the state ’s attorney 
of the county in which the accused is liable to indictment or trial, as the 
interests of justice in his judgment require. [R. C. 1905, § 8977; Pen. C. 
1877, § 396; R. C. 1899, § 7240.] oe 

§ 9684, Destruction of implements. Upon the conviction of the accused 
such state’s attorney shall cause any such thing suitable to be used for 
gambling purposes, in respect whereof the accused stands convicted, and 
which remains in the possession or under the control of such state’s attorney, 
to be destroyed. [R. C. 1905, § 8978; Pen. C. 1877, § 397; R. C. 1899, § 7241.] 


Right to compensation for destruction of gaming apparatus. 19 L.R.A. 197. 
Gambling device as property within constitutional protection. 12 L.R.A.(NS.) 394. 


§ 9685. Persuading to visit gambling places. Every person who persuades 
another to visit any building or part of a building or any vessel or float used 
or occupied for the purpose of gambling, in consequence whereof such other 
person gambles therein, is guilty of a misdemeanor, and, in addition to the 
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punishment prescribed therefor, is liable to such other person in an amount 
equal to any money or property lost by him at play at such place, to be 
recovered in a civil action. [R. C. 1905, § 8979; Pen. C. 1877, § 398; R. C. 
1899, § 7242.] j ; . 

§ 9686. Duty of sheriff and officers. It is the duty of all sheriffs, police 
officers, constables and prosecuting or state’s attorneys, to inform against 
and prosecute all persons whom they have credible reason to believe are 
offenders against the provisions of this chapter, and any omission so to do is 
punishable by a fine not exceeding five hundred dollars. [R. C. 1905, § 8980; 
Pen. C. 1877, § 399; R. C. 1899, § 7243.] 

A state’s attorney who gambles for money in gambling house without informing against 
and prosecuting keeper, guilty of misdemeanor. Re Voss, 11 N. D. 540, 90 N. W. 15. 
Act of state’s attorney in gambling in public place on roulette wheel and not prose- 
cute keeper is misdemeanor authorizing disbarment. Re Voss, 11 N. D. 540, 90 
. W. 15 


§ 9687. Duty of master of vessel. If any commander, owner or lessee of 
any vessel or float, knowingly permits any gambling for money or property 
on board such vessel or float, and does not upon his knowledge of the fact, 
immediately prevent the Same, he is punishable by a fine not exceeding five 
hundred dollars, and in addition thereto is liable to any party losing any 
money or property by means of any gambling permitted in violation of this 
section, in a sum equal to the money or property, to be recovered in a 
civil action. [R. C. 1905, § 8981; Pen. C. 1877, § 400; R. C. 1899, § 7244.] 

§ 9688. Racing of animals for wager. All racing or trial of speed between 
horses or animals for any bet, stake or reward, except such as is allowed by 
special laws, is a common nuisance, and every person acting or aiding therein, 
or making or being interested in any such bet, stake or reward, is guilty of 
a misdemeanor ; and in addition to the penalty prescribed therefor, he forfeits 
all title or interest in any animal used with his privity in such race or trial 
of speed, and in any sum of money or other property betted or staked upon 


STaey thereof. [R. C. 1905, § 8982; Pen. C. 1877, § 401; B. C. 1899, 


Undertaking to indemnify stakeholder against liability for surrender of stakes to 
py fag on a horse race cannot be enforced. Ferguson v. Yunt, 13 8. D. 120, 22 


Power of state to prohibit or regulate horse racing. 25 L.R.A.(N.S.) 905. 

9689. Minors not allowed in certain public places. Penalty. It shall 
be unlawful for any owner or keeper of any pool or billiard hall, or any 
bowling alley or any temperate [temperance] saloon, or any place under any 
name whatever whete games of pool, billiards, bowling or cards are played, to 
allow any person under the age of eighteen years or any person attending 4 
local high school to either play any of the games mentioned or to be employed 
in said places or be allowed to visit said places, unless accompanied by parent 
or guardian. Any person found guilty of violating this section shall be 
punished by a fine of not less than five dollars or more than fifty dollars, 
or Imprisonment in the county jail not to exceed thirty days, or both such 


fine and imprisonment. [1909, ch. 130; 1907, ch. 128; R. C. 1905, § 8983; 
1905, ch. 187,] 


sae on freedom as impairment of child’s constitutional rights. 18 L.R.A.(N.8.) 


§ 9690. Certain places of amusement not to be screened, Penalty. It shall 
be unlawful for any owner or keeper of any pool or billiard hall, or any 
bowling alley, or any temperance saloon, or place under any name what- 
ever, where games of pool, billiards, bowling or cards are played, to obstruct 
a clear view into the same by means of curtains, screens or any other similar 
device, whereby the free and unobstructed view of the interior of said room 
cannot be had from the outside. Any person found guilty of violating this 
section shall be punished by a fine of not less than five dollars nor more than 

y dollars, or imprisonment in the county jail not to exceed thirty days, 
or both such fine and imprisonment, [1911, ch. 206.] 
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CHAPTER 47. 
GAMBLING HOUSES COMMON NUISANCES. 


Similar provisions for the suppression of bawdy houses as common nuisances, see sec- 
tions 9644-9651. 


§ 9691. Gambling houses declared to be public nuisances. Penalty for 
maintaining. Any house, building, room or place where any table, cards, 
dice or any article or apparatus whatever, useful or intended to be used in 
playing any game of cards or faro, or other game of chance, upon which 
property or money is usually wagered, or where persons resort or are per- 
mitted to resort for gambling, or any disorderly house, building, room or 
place of public resort, by which the peace, comfort or decency of the imme- 
diate neighborhood is habitually disturbed, are hereby declared to be a 
common nuisance; and if the existence of such nuisance is established, 
either in a criminal or equitable action, upon the judgment of a jury, court 
or judge having jurisdiction, finding such place to be a nuisance, the sheriff, 
his deputy, or any constable of the proper county, or marshal of any city 
where the same is located shall be directed to shut up and abate such place 
by taking possession thereof, and close the same against its use by anyone, 
and keep the same closed for the period of one (1) year from the date of 
the judgment decreeing such place to be a common nuisance; and the owner 
or keeper thereof, or anyone aiding, abetting or assisting such owner or 
keeper, shall, if in a criminal action, upon conviction, be adjudged guilty 
of maintaining a common nuisance and be punished by a fine of not less 
than twenty-five ($25) dollars, nor more than one thousand ($1,000) dollars, 
rae! oo in the county jail not to exceed one (1) year. [1913. 
ch. 172, § 1. 

§ 9692. Injunction. Penalty for violation. The attorney-general, his assist- 
ant, or the state’s attorney of the county where such nuisance exists or is 
maintained, may maintain an action in the name of the state to abate and 
to perpetually enjoin the same. The injunction shall be granted at the com- 
mencement of the action in the usual manner of granting injunctions, except 
that the affidavit or complaint, or both, may be made by the state’s attorney, 
the attorney-general, or his assistant, upon information and belief. Any 
person violating the terms of any injunction, either temporary or permanent, 
granted in such proceedings, shall be punished for contempt by a fine of 
not less than twenty-five ($25) dollars, nor more than one thousand ($1,000) 
dollars, and by imprisonment in the county jail not to exceed one (1) year. 
In case judgment is rendered in favor of the plaintiff in any action brought 
under the provisions of this section, either civil or criminal, the court or 
judge rendering the same shall also render judgment for a reasonable at- 
torney’s fee in such action in favor of the plaintiff and against the defend- 
ants therein, which attorney’s fee shall be taxed and collected as other costs 
therein and when collected paid to the attorney or attorneys for the plaintiff 
therein. : Provided, if such attorney is the attorney-general or state’s attorney, 
such attorney’s fees shall be paid into the county treasury and credited to 
the general fund of said county. [1913, ch. 172, § 2.] 

§ 9693. Officers to take possession, when. If, at the time of granting the 
temporary injunction described in section 9692, an affidavit shall be presented 
to the court or judge, stating or showing that any of the offenses mentioned 
in section 9691 are transpiring or being carried on upon the premises men- 
tioned in the affidavit, particularly describing the said premises where said 
nuisances are located contrary to law, the court or judge must, at the time 
of granting the injunction, issue his warrant commanding the officer serving 
said writ of injunction at the time of such service to take possession of said 
house, building, room or place, and take the same into his custody and 
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securely lock and hold the same to abide the final judgment in the action. 
The expenses for such holding to be taxed as a part of the costs in the action; 
and such officer shall also take and hold possession of all personal property 
found on such premises, and shall take and hold the possession of such prem- 
ises and keep the same closed until final judgment is entered, or until the 
possession of the same shall be disposed of by an order of the court or judge 
upon a hearing had before it for such purpose. [1913, ch. 172, § 3.] 

§ 9694, Innocent persons may recover property, how. Where personal prop- 
erty is found in any house or room mentioned in section 9693, and it shall 
appear to the court or judge before whom said action is tried that the owner 
of such personal property or the person entitled to possession thereof is inno- 
cent and has not aided or abetted in carrying on the nuisance, the court shall, 
by order, direct the sheriff in possession of said property to deliver the same 
to such owner or person entitled to the possession thereof. 

When leasehold premises are adjudged to be a nuisance, the owner thereof 
shall have the right to terminate the lease by giving three days’ notice 
thereof, in writing, to the tenant, and when this is done the premises shall 
be turned over to the owner upon the order of the court or judge. But 
the release of the property shall be upon condition that the nuisance shall 
not be continued and the return of the property shall not release any lien 
upon said property, occasioned by any prosecution of the tenant. If the 
owner appears and pays all costs of the proceedings and files a bond with 
sureties to be approved by the clerk, in the full value of the property to 
be ascertained by the court or judge, conditioned that he will immediately 
abate said nuisance and prevent the same from being established or kept 
therein within the period of one year thereafter, the court, or in vacation 
the judge, may, if satisfied of his good faith, order the premises taken and 
closed under the order of abatement to be delivered to said owner, and 
said order of abatement cancelled so far as the same may relate to said 
property, and if the proceedings is an action in equity and bond is given 
and costs therein paid before judgment and order of abatement, the action 
shall be thereby abated; provided, however, that the release of the property 
under the provisions of this section shall not release it from any judgment, 
lien or penalty or liability to which it may be subject under any other statute 
or law. [1913, ch. 172, § 4.] 

_§ 9695. Contempt proceedings. In contempt proceedings arising out of the 
violation of any injunction granted under the provisions of this chapter, 
the court, or in vacation the judge thereof, shall have power to try sum- 
marily and punish the party or parties guilty, as required by law. Process 
shall run in the name of the state of North Dakota, The affidavits upon 
which the attachment for contempt issues shall make a prima facie case for 
the state. The accused may plead in the same manner as to an information 
or indictment, in so far as the same is applicable. Evidence may be oral, 
or in the form of affidavits, or both; the defendant may be required to make 
answer to interrogatories, either written or oral, as in the discretion of the 
court or judge may seem proper; the defendant shall not necessarily be dis- 
charged upon his or her denial of the facts stated in the moving papers; the 
clerk of the court shall, upon the application of either party, issue sub- 
poenas for witnesses. [1913, ch. 172, § 5.] ; 

_§ 9696. Injunction. Violation. How punished. When an injunction, 
either temporary or permanent, has been granted under the provisions of this 
chapter, the same shall be binding on the defendant or defendants, and for 
the violation of such injunetion the offending party shall be punished as for 
contempt in the amount according to the rules in this chapter prescribed. 
[1913, ch. 172, § 6.] 

Sections 9696 and 9697 are here given exactly as they appear in the bound volume of 


session laws of 1913 except that a section heading is here provided for section 9697. 
See the note to section 9649. 
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_§ 9697. Injunction. Violation. How punished. When an injunction, 
either temporary or permanent, has been granted under the provisions of 
this chapter, the same shall be binding on the defendant or defendants 
throughout the entire state, and for violation of such injunction any place 
in the state of North Dakota, the offending party shall be punished as for 
contempt in the amount and according to the rules in this chapter prescribed. 
(1913, ch. 172, § 7.] 

See note to section 9696. 

§ 9698. What evidence admissible. Immunity from prosecution. In prose- 
cutions under this chapter, either by civil or criminal proceedings, evidence 
of the general reputation of the place designated in the complaint shall be 
admissible for the purpose of proving the existence of such nuisance. And 
proof of the fact that anyone has pleaded guilty to having violated the pro- 
visions of any city ordinance or any other law of the land enacted to prevent 
the evils mentioned in this chapter, if it can further be shown that such 
person, when so pleading guilty, was or had been at the time and place 
mentioned in the information, indictment or complaint in the action then 
pending before the court, a frequenter of such house, building, room or place, 
shall be deemed prima facie evidence of the guilt of such defendant. No 
person shall be excused from testifying touching any offense committed by 
another against any of the provisions of this chapter by reason of his testi- 
mony tending to incriminate himself (the witness), but the persons giving 
such testimony shall be forever exempt from prosecution for any offense 
under the provisions of this chapter, of which such evidence shall directly 
or indirectly tend to incriminate him. [1913, ch. 172, § 8.] 


CHAPTER 48. 
BUCKET SHOPS. 


§ 9699. Dealing in options prohibited. Bucket shops. It shall be unlawful 
for any corporation, association or society, person or persons, to keep within 
this state any store, office or other place, wherein is conducted or permitted 
the pretended buying or selling of grain, pork, lard or any mercantile or 
agricultural products on margins, without any intention of future delivery, 
whether such pretended contracts are to be performed within or without 
this state; and the keeping of all such places is hereby prohibited; and it 
shall be unlawful for any person, corporation, association or society, within 
this state, to make or enter into any contract, or pretended contract, such as 
is above stated and referred to, and all such contracts are hereby prohibited ; 
the intention of this chapter being to prevent and prohibit within this state 
the business now engaged in and conducted in places commonly known and 
designated as bucket shops; provided, however, that this chapter shall not 
apply to or in any way affect any contract for the actual buying or selling 
of any commodity whatever for present or future delivery, where the actual 
delivery or receipt of the thing sold is contemplated, and in good faith 
oh. 58, ¢ ay both of the parties to the contract. [R. C. 1905, § 8984; 1905, 

tavce shop as “place for gaming.” 20 L.R.A.(N.S.) 847. 
Applicability to bucket shops of penal statutes in relation to “games of hazard,” 
“ gambling devices,” etc. 25 UR.A.(WS.) 158. 

§ 9700. Penalty. Any person, whether acting independently, as agent of 
or as a member of any copartnership, corporation, association or society, 
guilty of violating any of the provisions of this chapter, shall, upon conviction 
. thereof, be adjudged to pay a fine for each offense of not less than one 
hundred dollars nor more than five hundred dollars, or be imprisoned in 
the county jail not less than thirty days nor more than one year, or be 
both fined and imprisoned at the discretion of the court. [R. C. 1905, § 8985; 
1905, ch. 58, § 2.] 
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CHAPTER 49. 
PAWNBROKERS, 


§ 9701. Doing business without license. Every person who carries on the 
business of a pawnbroker, by receiving goods in pledge for loans at any 
rate of interest above that allowed by law, except by authority of a license 
from a municipal corporation empowered to grant licenses to pawnbrokers, 
is guilty of a misdemeanor. [R. C. 1905, § 8986; Pen. C. 1877, § 402; RB. C. 
1899, § 7246.] 


is mee similar provision in Cal. Pen. Code, § 338, see Levison v. Boas, — Cal. —, 88 
ae. . 

§ 9702. Refusing to exhibit stolen goods. Every pawnbroker or person 
carrying on the business of a pawnbroker, and every junk dealer, who, having 
received any goods which have been embezzled or stolen, refuses or omits 
to exhibit them, upon demand, during the usual business hours, to the owner 
of said goods or his agent authorized to demand an inspection thereof, is 
eve ; a misdemeanor. [R. C. 1905, § 8987; Pen. C. 1877, § 403; BR. C. 1899, 


§ : ‘ 

§ 9703. Selling before default. Every pawnbroker who sells any article 
received by him in pledge, before the time to redeem the same has expired, 
and every pawnbroker who willfully refuses to disclose the name of the pur- 
chaser and the price received by him for any article received by him in pledge 
and subsequently sold, is guilty of a misdemeanor. [R. C. 1905, § 8988; Pen. 
C. 1877, § 404; R. C. 1899, § 7248.] : 

§ 9704. Peddling without license. Any person who shall pursue the busi- 
ness of trading as a peddler or traveling merchant without license, or who 
refuses to produce his license for examination upon the request of any resl- 
dent or officer of the county in which he is carrying on such business, 18 
guilty of a misdemeanor, and upon conviction thereof is punishable in the 
discretion of the court, by a fine of not exceeding fifty dollars or by imprison- 
ment in the jail of the county in which the offense is committed not exceeding 
thirty days. [R. C. 1905, § 8989 ; 1895, ch. 85, § 5; R. C. 1899, § 7249. ] 


CHAPTER 50. 
OTHER INJURIES TO PERSONS. 


county jail not exceeding one year, or by a fine not exceeding five hundred 
dollars, or by both such fine and imprisonment. [R. C. 1905, § 8991; Pen. C. 
1877, § 406; R. GC, 1899, § 7251.] 

§ 9707. Overloading passenger vessel. Every person navigating any vessel 
for gain, who willfully or negligently receives so many passengers, or such 
@ quantity of other lading on board such vessel, that by means thereof such 
vessel sinks or is overset or injured, and thereby the life of -any human 


being is endangered, is guilty of a misdemeanor. [R. C. 1905, § 8992; Pen. C. 
1877, § 407; R. C. 1899, § 7252] 
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§ 9708. Management of steamboats. Every captain or other person having 
charge of any steamboat used for the conveyance of passengers, or of the 
boilers and engines thereof, who, from ignorance or gross neglect, or for 


connected therewith, by which bursting or breaking human life is endangered, 
1s guilty of a misdemeanor. [R. C. 1905, § 8993; Pen. C. 1877, § 408; R. C. 
1899, § 7253.] 

§ 9709. Engineer. Steam boilers. Every engineer or other person having 
charge of any steam boiler, steam engine or other apparatus for generating 
or employing steam, employed in any manufactory, railway or other mechani. 
eal works, who willfully or from ignorance or gross neglect, creates or allows 
to be created such an undue quantity of steam as to burst or break the 
boiler or engine or apparatus or cause any other accident whereby human 
life is endangered, is guilty of a misdemeanor. [R. C. 1905, § 8994; Pen. C. 
1877, § 409; R. C. 1899, § 7254. ] 

§ 9710. Fictitious partnership name. Every person transacting business 
in the name of a person as a partner who is not interested in his firm, or 
transacting business under a firm name in which the designation ‘‘ and com- 
pany,’’ or ‘‘ & Co.”’ is used without representing an actual partner, except 
in the cases in which the continued use of a copartnership name is authorized 
by law, is guilty of a misdemeanor, [R. C. 1905, § 8995; Pen. C. 1877, § 410; 
R. C. 1899. § 7255.) 

§ 9711. Counterfeiting trade-mark. Every person who willfully forges, 
counterfeits or procures to be forged or counterfeited any trade-mark usually 
affixed by any person to any goods of such person, with intent to pass off any 
goods to which such forged or counterfeited trade-mark is affixed or intended 
to be affixed, as the goods of such person, is guilty of a misdemeanor. [R. C. 
1905, § 8996; Pen. C. 1877, § 411; R. C. 1899, § 7256.) te. 

§ 9712. Keeping dies of trade-mark. Every person who, with intent to 
defraud, has in his possession any die, plate or brand, or any imitation of 
the trade-mark of any person, for the purpose of making any counterfeit 
or imitation of any description whatever of such trade-mark, or of selling 
the same when made, or affixing the same to any goods, and selling or offering 
the same for sale or disposal as the original goods of any other person, and 
every person who so uses or sells the same, or who fraudulently uses the 
genuine trade-mark of another with intent to sell or offer for sale or dis- 
posal, any goods not the goods of the person to whom such trade-mark 
properly belongs as genuine and original, is guilty of a misdemeanor. [R. C. 
1905, § 8997; Pen. C. 1877, § 412; R. C. 1899, § 7257.] 

§ 9713. Appropriating brands to deceive. Every person who, either: 

1. Uses or causes to be used any brand, mark, name, print, designation or 
description, the same as or similar to any recorded to any other person, or 
on the place recorded to another ; or, 

2. Uses or causes to be used any second hand sack, box, barrel, can, package 
or other article on which has been placed any brand, mark, name, print, 
designation or description, the property of another, for purposes of deception 
or profit, is guilty of a misdemeanor, and upon conviction thereof is punishable 
by fine of not less than one hundred and not exceeding one thousand dollars. 
[R. C. 1905, § 8998; 1891, ch. 40, §§ 11, 12; R. C. 1895, § 7258.] | 

§ 9714. Selling goods bearing counterfeit. Every person who sells or keeps 
for sale any goods upon which any counterfeit trade-mark has been affixed, 
and intended to represent such goods as the genuine goods of another, knowing 
the same to be counterfeited, is guilty of a misdemeanor. ([R. C. 1905, § 8999; 
Pen. C. 1877, § 413; B.C. 1899, § 7259.] 
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§ 9715. Colorable imitations. Every person who, with intent to defraud, 
affixes or causes to be affixed to any goods or to any bottle, case, box or other 
package containing any goods, any description of label, stamp, brand, imprint, 
printed wrapper, label or mark, which designates such goods by any word 
or token which is wholly or in part the same to the eye or to the ear, as the 
word or any of the words or tokens used by any other person as his trade- 
mark, and every person who knowingly sells or keeps or offers for sale, any 
such bottle, case, box or other package, with any such label, stamp, brand, 
imprint, printed wrapper, ticket or mark affixed to or upon it, in case the 
person affixing or causing to be affixed such mark, or go selling or exposing 
or offering for sale such bottle, case, box or other package, was not the first 
to employ or use such words as his trade-mark, is guilty of a misdemeanor, 
and in addition to the punishment prescribed therefor is liable to the party 
aggrieved in the penal sum of one hundred dollars for each and every offense, 
to be recovered by him in a civil action. [R. C. 1905, § 9000; Pen. C. 1877, 
§ 414; R. C. 1899, § 7260.) 

§ 9716. Trade-mark defined. The word ‘‘ trade-mark,’”? as used in the 
sections preceding, includes every description of word, letter, device, emblem, 
stamp, imprint, brand, printed ticket, label or wrapper, usually affixed by 
any mechanic, manufacturer, druggist, merchant or tradesman, to denote any 
goods to have been imported, manufactured, produced, compounded or sold by 
him, other than any name, word or expression generally denoting any goods 
to be of some particular class or description. [R. C. 1905, § 9001; Pen. C. 
1877, § 415; R. C. 1899, § 7261.] 

§ 9717. Goods defined. The word “ goods,’’ as used in the sections pre- 
ceding, includes every kind of goods, wares, merchandise, compound or 
preparation, which may be lawfully kept or offered for sale. [R. C. 1905, 
§ 9002; Pen. C. 1877, § 416; RB. C, 1899, § 7262.] 

§ 9718. Affixing defined. When crime complete. The offense of affixing 
a false trade-mark to goods is equally complete within the meaning of sections 
9711, 9714 and 9715, whether such mark is affixed to the goods themselves, 
or to any box, bale, barrel, bottle, case, cask, wrapper or other package or 
vessel, or any cover or stopper thereof, in which such goods are put up. [R. C. 
1905, § 9003; Pen. C. 1877, § 417; R. C. 1899, § 7263.] 

_§ 9719. Refilling or selling bottles. Whenever any person, firm or corpora- 
tion engaged in the manufacturing, bottling or sale of soda water, mineral 
water and other like beverages, in any county of this state, shall have recorded 
or filed with the register of deeds of the proper county, as is now provided, 
or shall thereafter be provided by law, the name, brand, label and trade-mark, 
or any of them, used by him, or which is for the purpose of the business of such 
person, firm or corporation, every other person who, without the written con- 
sent of such manufacturers or dealers, refills with any beverage, whether gen- 
uine or otherwise, with the intent to sell the same, any bottles, stamped with or 
bearing such name, brand, trade-mark or label, and every person who sells, dis- 
poses of, purchases or traffics in such bottle, is liable to a penalty of fifty 
cents for each and every bottle so filled, sold, bought, disposed of, or trafficked 
in, for the first offense, and five dollars for each and every bottle so filled, 
bought, disposed of or trafficked in for every. subsequent offense. [R. C. 1905, 
§ 9004; Pen. C. 1877, § 418; R. C. 1899, § 7264; 1901, ch. 184.] 

§ 9720. Keeping bottles with intent to refill, Every person who keeps any 
bottles such as are designated in the last section, without the written consent 
of the manufacturer go to do, unless it appears that they were not kept with 
intent to refill or use or sell them in violation of the last section, is liable to 
the penalty therein prescribed. [R. C. 1905, § 9005; Pen. C. 1877, § 419; RB. C. 
1899, § 7265.] 

§ 9721. Complaint. Search. Penalty. Whenever any manufacturer or 
dealer designated by section 9719, or his agent, shall make oath or affirmation 
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before any magistrate that he has reason to believe and does believe, that any 
of his bottles stamped and registered as mentioned in said sections are being 
unlawfully used by any person or persons selling or manufacturing mineral 
water or other beverages, or that any junk dealer or vendor of bottles, has 
any of such bottles secreted in any place, such magistrate shall thereupon 
issue a search warrant to discover and obtain the same under the provisions 
of law upon search warrants, which are hereby declared to relate fully to 
the purposes of this chapter; and the magistrate may summarily bring or cause 
to be brought before him the person in whose possession the bottles are found, 
to examine into the circumstances of his possession, and if such magistrate 
on summary examination finds that such person has been guilty of a violation 
of section 9719, such magistrate shall proceed to impose the fine therein pre- 
scribed, and if the same is not paid, to commit such person to prison for a 
term not exceeding fifteen days. [R. C. 1905, § 9006; Pen. C. 1877, § 420; 
R. C. 1899, § 7266.] 

§ 9722. Fraudulent representation, sale or registration of animal as pure 
bred. Any person who shall fraudulently represent any animal to be pure 
bred, or any person who shall post or publish, or cause to be posted or pub- 
lished, any false pedigree or certificate, or shall use any stallion for public 
service, or sell, exchange or transfer any stallion, representing such animal to 
be pure bred, without first having such animal registered in some association 
recognized by the North Dakota live stock association, and obtaining a certifi- 
cate therefor, and any person who shall, by any fraud, false pretense or mis- 
representation, procure the registration of any animal which is to be used for 
service, sale or exchange in this state, for the purpose of deception as to the 
pedigree thereof, and any person who shall sell or otherwise dispose of any 
animal as a pure bred when he knows or has reasons to believe, that the same 
is not the offspring of a regularly registered pure bred sire and dam, or who 
shall sell or otherwise dispose of any animal as a registered pure bred by the 
use of a false pedigree or certificate of registration shall be guilty of a misde- 
meanor, and shall be punished by a fine of not less than twenty-five ($25) dol- 
lars nor more than one thousand ($1,000) dollars, or by imprisonment in the 
county jail for not less than thirty days nor more than six months, or both such 
fine and imprisonment, in the discretion of the court. (1913, ch. 244; R. C. 
1905, § 9007; 1887, ch. 188, § 1; RB. C. 1899, § 7267.] 

§ 9723. Defacing marks upon wrecked property. Every person who defaces 
or obliterates the marks upon wrecked property, or in any manner disguises 
the appearance thereof with intent to prevent the owner from discovering 
its identity, or who destroys or suppresses any invoice, bill of lading or other 
document tending to show the ownership, is guilty of a misdemeanor. [R. C. 
1905, § 9008; Pen. C. 1877, § 421; R. C. 1899, § 7268.] 

§ 9724. Same. Logs. Lumber. Every person who cuts out or defaces any 
mark made upon any log or lumber, whether such mark is recorded or not, 
or puts a false mark upon any log or lumber, floating in any of the waters 
of this state or lying upon land, is guilty of a misdemeanor. [R. C. 1905, 
§ 9009; Pen. C. 1877, § 422; R. C. 1899, § 7269.] 

§ 9725. Unlawful detention of wrecked property. Every officer who, with- 
out authority of law, detains any wrecked property or the proceeds thereof, 
after the salvage and expenses chargeable thereon have been paid or offered 
to him, or who is guilty of any fraud, embezzlement or extortion in the 
discharge of his duties, or who violates any provisions of the statutes relating 
to salvage, is guilty of a misdemeanor. [R. C. 1905, § 9010; Pen. C. 1877, 
§ 423; R. C. 1899, § 7270.] 3:2: 

§ 9726. Fraud in limited partnership. Every member of a limited part- 
nership who is guilty of any fraud in the affairs of the partnership, is guilty 
ofa misdemeanor. [R. C. 1905, § 9011; Pen. C. 1877, § 424; RB. C. 1899, § 727 1.] . 
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§ 9727. Marriage. County judge. Licenses. Certificates. Record. Every 
person who, being judge of the county court or county judge, either: 

1. Signs or issues a marriage license, except as prescribed by law;; or, 

2. Neglects to record as prescribed by law any marriage license or the 
certificate of the person performing the marriage ceremony, for thirty days 
after the return of the same, is guilty of a misdemeanor, and upon conviction 
thereof is punishable by a fine of not less than fifty and not exceeding five 
oe dollars. [R. C. 1905, § 9012; 1890, ch. 91, §§ 10, 11; R. C. 1895, 

§ 9728. Marrying without license. Oertificates. Return. Every person 
who being authorized by law to solemnize marriages within this state, either: 

1. Joins any person in marriage before the license prescribed by law there- 
for is produced to him; or, ’ 

2. Fails to execute as prescribed by law the certificate of any marriage 
solemnized by him; or, : 

3. Neglects for thirty days after joining in marriage the persons named in 
such license, to return such license and certificate to the judge of the county 
court issuing the license, is guilty of a misdemeanor, and upon conviction 
thereof is punishable by a fine of not less than fifty and not exceeding five 
hundred dollars. [R. C. 1905, § 9013; 1890, ch. 91, § 10; R. C. 1895, § 7273.) 

§ 9729. Performing marriage ceremony without authority. Every person 
who attempts to join others in marriage or to perform the marriage ceremony 
for another within this state without being authorized by law so to do, 18 
guilty of a misdemeanor, and upon conviction thereof is punishable by impris- 
onment in the county jail not less than ninety days and not exceeding one 
year, or by a fine of not less than one hundred and not exceeding five hundred 
dollars, or by both. [R. C. 1905, § 9014; 1890, ch. 91, § 12; R. C. 1895, § 7274.] 

§ 9730. When marriage without authority valid. No marriage shall be 
void by reason of being performed without authority, or on account of the 
marriage license being issued by a clerk of the county court, if otherwise 
lawful and the parties thereto, or one of them, believes it lawful. All mar- 
riages otherwise lawful heretofore solemnized where marriage licenses have 
been issued by a clerk of the county court are hereby declared valid. [1909, 
ch. 163; R. C. 1905, § 9015; 1890, ch. 91, § 12; R. C. 1895, § 7275.] . 

§ 9731. Unlawful confinement of insane person. Every overseer of the 
poor, constable, keeper of a jail, or other person who confines any idiot, lunatic 
or insane person, in any other manner or in any other place than is authorized 
by law, is guilty of a misdemeanor. [R. C. 1905, § 9016; Pen. C. 1877, § 426; 
R. C. 1899, § 7276.] 

§ 9732. Reconfining person discharged. Every person who, either solely 
or as a member of a court in the execution of a judgment, order or process, 
Knowingly recommits, imprisons or restrains of his liberty for the same cause, 
any person who has been discharged from imprisonment upon a writ of deliver- 
ance, is guilty of a misdemeanor; and, in addition to the punishment pre- 
scribed therefor, he forfeits to the party aggrieved one thousand dollars, to 
be recovered in a civil action. [R. C. 1905, § 9017; Pen. C. 1877, § 428; R. ©. 
1899, § 7277.] 

§ 9733. Concealing person entitled to a writ of deliverance. Every person 
having in his custody or power or under his restraint, a party who, by the pro- 
visions of the law relating to habeas corpus, would be entitled to a writ of 
habeas corpus, or for whose relief such writ has been issued, who, with intent 
to elude the service of such writ or to avoid the effect thereof, transfers the 
party to the custody, or places him under the power or control of another, or 
conceals or changes the place of his confinement, or who, without lawful excuse, 
refuses to produce him, is guilty of a misdemeanor. [B. C. 1905, § 9018; Pen. 
_ C. 1877, § 429; R. C. 1899, § 7278.) 
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§ 9734. Assisting such concealment. Every person who knowingly assists in 
the violation of the last section is guilty of a misdemeanor. [R. C. 1905, 
§ 9019; Pen. C. 1877, § 430; R. C. 1899, § 7279.] 

§ 9735. Unlawfully acting as pharmacist. Every person who is not a reg- 
istered pharmacist, or who has not a registered pharmacist in his employ and 
who, either: 

7 Takes, uses or exhibits the title or certificate of a registered pharma- 
cist ; or, 

2. Retails, compounds or dispenses medicine; or,’ 

3. Permits the compounding or dispensing of prescriptions, or the vending 
of drugs, medicines or poisons in his store or place of business except under the 
supervision of a registered pharmacist; or, 

4. Violates, or fails, or neglects to comply with and observe any provisions 
aoa relating to or regulating the practice of pharmacy; and every person 
who, 

5. Willfully makes any false representation to procure registration as a 
pharmacist for himself or for any other person, is guilty of a misdemeanor, 
and upon conviction thereof is punishable by a fine of not less than fifty dol- 
lars and not exceeding one hundred dollars, and all necessary costs, including 
the costs and expenses of procuring evidence necessary to secure conviction. 
[R. C. 1905, § 9020; 1890, ch. 108, §§ 1, 12; 1893, ch. 80, § 6; R. C. 1895, § 7280; 
1905, ch. 147, § 1.] 

In connection with sections 9735-9740, see sections 475-506. . 

§ 9736. Provisions of last section limited. The provisions of the last section 
shall not be construed to interfere in any manner with the business of a 
physician in regular practice; nor to prevent such physician from supplying 
his patients with whatever he may deem necessary; nor to prevent him from 
receiving a certificate as a registered pharmacist as provided by law; nor to 
interfere with the making or compounding of proprietary medicines or medi- 
cines placed in sealed packages with the name of the contents and of the per- 
son by whom prepared or compounded; nor to prevent shopkeepers from deal- 
ing in or selling the commonly used medicines and poisons, if such medicines 
or poisons are put up by a regular pharmacist; nor from dealing in or selling 
patent or proprietary medicines; nor to interfere with the exclusive wholesale 
business of any dealer. ([R. C. 1905, § 9021; 1893, ch. 80, § 6; R. C. 1895, 
§ 7281.] 

Bale ch stant aiealeire containing alcohol, as medicine storekeeper in good faith, 
is not unlawful. State v. Williams, 14 N. D. 411, 104 N. W. 546. 
Right of physician to sell drugs without a prescription. 46 L.R.A.(N.S.) 1. 

§ 9737. Selling certain enumerated poisons. Every person who, at retail, 
sells, furnishes or delivers to another, either: - 

1, Arsenic or its preparations, corrosive sublimate, white precipitate, red 
precipitate, biniodide of mercury, cyanide of potassium, hydrocyanic acid; 
strychnia and all other poisons, vegetable alkaloids and their salts, essential 
oil of bitter almonds, opium or its preparations, except paregoric and other 
preparations of opium with less than two grains to the ounce; or, : 

2. Acouite, belladonna, colchicum, conium, nux vomica, henbane, savin, 
ergot, cotton root, cantharides, creosote, digitalis, and their pharmaceutical 
preparations, croton oil, chloroform, chloral hydrate, sulphate of zinc, mineral 
acids, carbolic acid and oxalic acid, without affixing to the bottle, box, vessel 
or package containing the same, the name of the contents, the word ‘* poison, 
and his name and place of business, is guilty of a misdemeanor and is punish- 
able by a fine of not less than ten dollars, nor exceeding five hundred dollars, 
or by imprisonment in the county jail for not less than thirty days, nor more 
than six months. [R. C. 1905, § 9022; 1890, ch. 108, § 14; R. C. 1895, § 7282; 
1903, ch. 187.] 


See sections 502, 503. 
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§ 9738. Physicians’ prescriptions excepted. The provisions of the last sec- 
tion shall not be construed to include or apply to the dispensing of haere 
prescriptions specifying or containing poison. [R. C. 1905, § 9023; 1890, 


ch. 108, § 14; R. C. 1895, § 7283.] 
See note to section 9735. 


§ 9739. Record of poison sold. Every person who, at retail, sells, furnishes 
or delivers to another the articles or preparations mentioned in section 9737 
or any drug, chemical or preparation which according to the standard works 
on medicines or materia medica is liable, in quantities of sixty grains or less, 
to destroy adult human life, and who, either: 

1. Fails or neglects, before delivering the same, to enter or cause to be 
entered in a book kept for that purpose, the date of sale, the name and address 
of the person to whom delivered or sold, the name, quantity and quality of the 
article or preparation delivered or sold, and the name of the dispenser ; or, 

2. Fails, neglects or refuses during business hours to exhibit such book me 
every part thereof for inspection and to permit the same and every part thereot, 
upon demand, to be inspected by. any physician, coroner, sheriff, constable or 
magistrate of the county, C 

Is guilty of a misdemeanor. [R. C. 1905, § 9024; 1890, ch. 108, § 14; R. C. 
1895, § 7284. ] 

ee note to section 9735. P 

§ 9740. How violations punished. Every person convicted of any of the 
offenses mentioned in sections 9737 and 9739 is punishable by a fine of not 
less than fifty dollars and not exceeding one hundred dollars, and all necessary 
costs, including the costs and expenses of procuring evidence necessary to 
secure conviction. [R. C. 1905, § 9025; 1890, ch. 108, § 14; R. C. 1895, § 7285; 
1905, ch. 147, § 2.] 

See note to section 9735. , . 

§ 9741. Adulterating medicines. Every person who knowingly, willfully or 
fraudulently, either : 

1, Falsifies or adulterates, or causes or permits to be falsified or adulterated, 
any drug, medicinal preparation authorized or recognized by any standard 
work on pharmacy, or-used or intended to be used medicinally ; or, _ 

2, Mixes or causes or permits to be mixed with any such drug or medicinal 
preparation any foreign or inert substance, for the purpose or with the intent 
of destroying or weakening its medicinal power or effect or of lessening its 
cost ; or, ; 

3. Sells, furnishes or delivers or causes or permits any such falsified or 
adulterated drug or medicinal preparation to be sold, furnished or delivered 
for medicinal purposes, 


Is guilty of a misdemeanor. [R. C. 1905, § 9024; 1890, ch. 108, § 14; BR. C. 
1895, § 7286.] 


CHAPTER 51. 


CRIMES AGAINST THE PUBLIC HEALTH AND SAFETY. 


§ 9742. Public nuisance defined. A public nuisance is a crime against the 
order and economy of the state, and consists in unlawfully doing any act 
or omitting to perform any duty required by the public good, which act or 
Omission, either : 

. Annoys or injures the comfort, repose, health or safety of any consider- 
able number of persons; or, 

2. Offends public decency; or, 

3. Unlawfully interferes with, obstructs or tends to obstruct, any lake or 
navigable river, bay, stream, canal or basin, or any public park, square, street 
or highway ; or 

4. In any way renders life or the use of property uncomfortable. [R. C. 
1905, § 9027; Pen. C. 1877, § 431; R. C. 1899, § 7287.] 
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As to similar provision in Cal. Pen. Code, § 870, see Ex parte Taylor, 87 Cal. 91, 25 
Pac. 258; People v. Truckee Lumber Co., 116 Cal. 397, 48 Pac. 374, 39 L.R.A. 581. 

1, oe 3 noxious weeds to grow on one’s land is not public nuisance. Langer v. 
Goode, 21 N. D. 462, 131 N. W. 258, Ann. Cas, 1913D, 429, 1 N. C. C. A. 772. 

3. Criminal responsibility for maintenance of dam in nonnavigable stream which 
creates @ nuisance injurious to public health. 22 L.R.A.(N.S.) 1259. 

4. Noise with or without vibration incident to lawful industrial business as nuisance. 
17 L.R.A.(NS.) 287. 

Keeping of barking dogs. 7 L.R.A.(N.S.) 849. 

Bowling alley. 40 L.R.A.(N.S.) 75. 

Noisy dancing. 18 L.R.A.(N.S.) 699. 

Coal yards. 32 L.R.A.(N.S.) 522. 

Use of soft coal. 13 L.R.A.(N.S.) 465. 

Operation of brick kilns. 2 L.R.A.(N.8.) 92. 

Gas plant. 20 L.R.A.(N.S.) 466. 

Stable for horses. 17 L.R.A.(N.S.) 1025. 

Driving foul air against neighbor’s windows. 9 L.R.A.(N.S.) 695. 

Cemetery. 31 L.R.A.(N.S.) 945; 34 L.R.A.(N.S.) 565. 

Undertaker’s establishment. 31 L.R.A.(N.S.) 608. 

§ 9743. Unequal damage. Any act which affects a considerable number 
of persons in either of the ways specified in the last section is not less a 
nuisance because the extent of the damage is unequal. [R. C. 1905, § 9028; 
Pen. C. 1877, § 482; R. C. 1899, § 7288.] ; 

§ 9744, Maintaining nuisance. Misdemeanor. Every person who main- 
tains or commits any public nuisance, the punishment for which is not other- 
wise prescribed, or who willfully omits to perform any legal duty relating to 
the removal of a public nuisance, is guilty of a misdemeanor. [R. C. 1905, 
§ 9029; Pen. C. 1877, Faia ; BR. C. 1899, § 7289.) 

Criminal responsibility of corporation for nuisance. 2 B, R. C. 251. 

ewe penal liability for maintenance of nuisance by servant, agent or partner. 
41 L. 55. 

Criminal responsibility of municipality for maintaining or permitting a nuisance. 
89 LB.A.(NS.) 411, 

As to similar provision in Cal. Pen. Code, § 372, see Ex parte Taylor, 87 Cal. 91, 
25 Pac, 258; Taylor v. Reynolds, 92 Cal. 573, 28 Pac. 688. 

§ 9745. Keeping explosives. Every person who makes or keeps gunpowder, 
saltpeter, guncotton, nitroglycerine or dynamite or any compound of the 
same, or any fulminate or substance which is intended to be used by exploding 
or igniting the same, in order to produce a force to propel missiles or to rend 
apart substances, within any city, town or village, and any person who carries 
any of such explosives through the streets thereof, in any quantity or manner 
prohibited by law or by any ordinance, by-law or regulation of said city, 
town or village, is guilty of a misdemeanor. [R. C. 1905, § 9030; Pen. C. 1877, 
§ 484; R. C. 1895, § 7290.) 

Storage of explosives as nuisance. 16 L.R.A.(N.8.) 691. 

Nuisance by maintaining powder m ine. 38 L.R.A. 306. ; 

Violation of statute or ordinance relative to explosives as ground of private action. 
48 L.R.A.(N.S.) 876. 

§ 9746. Manufacture, use or sale of certain firearms and explosives. Every 
person who shall manufacture, use, sell or keep for sale within the state any 
blank cartridges, pistols, blank cartridge revolver, or other blank cartridge 
firearms, blank cartridge caps, containing dynamite, and fire crackers, exceed- 
ing three inches in length, and exceeding one-half of an inch in diameter 
shall be guilty of a misdemeanor. [1911, ch. 136.] ; 

§ 9747. Fouling waters with gas tar. Every person who throws or deposits 
any gas tar or refuse of any gas house or factory into any public waters, 
river or stream, or into any sewer or stream emptying into any such public 
waters, river or stream, is guilty of a misdemeanor. [R. C. 1905, § 9031; 
Pen. C. 1877, § 485; R. C. 1899, § 7291.] ; 

§ 9748. Violation of quarantine laws. Every master of a vessel subject to 
quarantine or visitation of the health officer, by the provisions of any law of 
this state, now in force or that hereafter may be enacted, arriving in any port 
or at the boat landing of any city or town in this state, who refuses or omits, 
either: 
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1. To proceed with and anchor or land his vessel at the place assigned for 
quarantine, at the time of his arrival; or, te 

2. To submit his vessel, cargo and passengers to the examination of the 
health officer, and to furnish all necessary information to enable that officer 
to determine to what length of quarantine and other regulations they ought 
respectively to be subject; or, ; 

3. To remain with his vessel at quarantine, during the period assigned for 
her quarantine, and while at quarantine to comply with the directions and 
regulations prescribed by law, and with such as any of the officers of health, 
by virtue of the authority given them by law, shall prescribe in relation 
to his vessel, his cargo, himself, his passengers or crew, is punishable by 


imprisonment in a county jail not exceeding one year, or by a fine not exceed- 
ing two thousand dollars, or both. [R. C. 1905, § 90382; Pen. C. 1877, § 436; 
R. C. 1899, § 7292.) ; 

§ 9749. Offenses by master of vessel. Every master of a vessel hailed by 
@ pilot or such officer as may be specified by law, who either: 

1. Gives false information to such pilot or other officer, relative to the 
condition of his vessel, crew or passengers, or the health of the place or 
places from whence he came, or refuses to give such information as shall be 
lawfully required ; or, 

2. Lands any person from his vessel, or permits any person, except a 
pilot or such officer specified by law, to come on board of his vessel, or unlades 
or tranships any portion of his cargo before his vessel has been visited and 
examined by the proper health officers ; or, ; : 

3. Approaches with his vessel nearer any city or town within this state 
than the place of quarantine to which he may be directed, is punishable 
by imprisonment in the county jail of the county in which the offense was 
committed, not exceeding one year, or by a fine not exceeding two thousand 
dollars, or both such fine and imprisonment. [R. C. 1905, § 9033; Pen. C. 1877, 
§ 437; R. C. 1899, § 7293.] ; 

§ 9750. Landing before visit of health officer. Every person who, being on 
board any vessel at the time of her arrival at any port within this state, 
under the provisions of section 9748, lands from such vessel, or unlades or 
tranships, or assists in unlading or transhipping any portion of her cargo, 
before such vessel has been visited and examined by the health officer, 1s 
punishable by imprisonment in a county jail not exceeding one year, or by 
a fine not exceeding two thousand dollars, or both. [R. C. 1905, § 9034; Pen. C. 
1877, § 438; R. C. 1899, § 7294. | 

§ 9751. Other visitations. Every person who goes on board or has any 
communication, intercourse or dealing with any vessel at quarantine, or with 
any of the crew or passengers of such vessel, without the permission of the 
health officer, and every person who, without such authority, enters the 
quarantine grounds or anchorage, is punishable by imprisonment in a county 
jail not exceeding one year, or by a fine not exceeding two thousand dollars, 
or both ; and in addition thereto he may be detained at quarantine so long as 
the health officer shall direct, not exceeding twenty days. And in case such 
person shall be taken sick of any infectious, contagious or pestilential dis- 
ease, during such twenty days, he may be detained for such further time 
and at such place as the health officer shall direct. [R. C. 1905, § 9035; Pen. C. 
1877, § 4389 3; R. C. 1899, § 7295.] 

§ 9752. Violating quarantine orders. Every person who, having been law- 
fully ordered by any health officer to be detained in quarantine, and not 
having been discharged, leaves the quarantine grounds or anchorage, or will- 
fully violates any quarantine law or regulation, is guilty of a misdemeanor. 
[R. C. 1905, § 9036 ; Pen. C. 1877, § 440; R. C. 1899, § 7296.] 

§ 9753. Obstructing health officer. Every person who willfully opposes 
or obstructs any health officer or physician charged with the enforcement of 
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the health laws, in performing any legal duty, is guilty of a misdemeanor. 
[R. C. 1905, § 9037 ; Pen. C. 1877, § 441; R. C. 1899, § 7297. ] 

§ 9754. Violation of health laws, Every person who willfully violates any 
provision of the health laws, the punishment for violating which is not 


or health ig endangered, is guilty of a misdemeanor. [R. C. 1905, § 9042, 
Pen. C. 1877, § 446; R. C. 1899, § 7302. ] 
§ 9759. Record of poison sold. Label. No druggist, apothecary or other 


stance a label with the word “ poison,’’ printed or written upon it, in plain 
and legible characters, [R. C. 1905, § 9043; Pen. C. 1877, § 447; R. C. 1895, 
§ 7303. ] | 
M ds of sales of li , which a druggist is r uired by law to keep, be used 
as evidence axainét bia 4a eee aioseedse 25 LRA.(WS) 818, 


9760. Violation, misdemeanor. Any person Violating any of the pro- 
Visions of section 9759 Shall be deemed guilty of a misdemeanor. [R. C. 
1905, § 9044; Pen. C. 1877, § 448; R. C. 1899, § 7304. ] _— 

§ 9761. Record subject to inspection. Every person whose duty it is by 
Section 9759 to keep any book for recording the sale or gift of poisons, who 
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willfully refuses to permit any person to inspect said book upon reasonable 
demand made during business hours, is punishable by fine not exceeding 
fifty dollars. [R. C. 1905, § 9045; Pen. C. 1877, § 449; R. C. 1899, § 7305.] 

§ 9762. Laying out poison. Exception. Every person who ‘shall lay out 
strychnine or other poison, within the limits of any town, or within one mile 
of any dwelling house or any barn, stable or outbuilding, used at the time 
for the keeping or shelter of horses, cattle, sheep or swine, or within one-half 
mile of any traveled thoroughfare, on the ceded lands of this state, is guilty 
of a misdemeanor; provided, nothing in this section shall be construed to 
prohibit the putting out at any time of poisoned grain, for the purpose of 
killing gophers. [R. C. 1905, § 9046; Pen. C.: 1877, § 450; R. C. 1899, § 7306. } 

§ 9763. Omitting to mark baled hay. Every person who, in putting up or 
pressing any bundle of hay for market, omits to put the number of pounds 
in each bundle or bale so put up, for which he sells or offers to sell it, is guilty 
of a misdemeanor. [R. C. 1905, § 9047; Pen. C. 1877, § 451; R. C. 1899, § 7307.] 

§ 9764. Fraudulently increasing weight. Every person who, in putting 
up in any bag, bale, box, barrel or other package, any hops, cotton, hay or 
other goods usually sold in bags, bales, barrels or packages, by weight, puts 
in or conceals therein anything whatever for the purpose of increasing the 
weight of such bag, bale, box, barrel or package, is punishable by a fine of 
twenty-five dollars for each offense. [R. C. 1905, § 9048; Pen. C. 1877, § 452: 
R. C. 1899, § 7308.] 

§ 9765. Adulterating food or medicines. Every person who adulterates 
or dilutes any article of food, drink, drug, medicine, strong, spirituous or malt 
liquor or wine, or any article useful in compounding either of them, whether 
one useful for mankind or for animals, with a fraudulent intent to offer the 
same, or cause or permit it to be offered for sale as unadulterated or undiluted, 
and every person who fraudulently sells or keeps or offers for sale the same 
as unadulterated or undiluted, knowing it to have been adulterated or diluted. 
is guilty of a misdemeanor. [R. C. 1905, § 9049; Pen. C. 1877, § 458; RB. C. 
1899, § 7309.] | 

State regulations feder law. 47 L.R.A.(NS.) 985. 
Right nag require het articles pride Fe ais cell answer & aesusted standard 
of purity. 41 L.R.A.(N.S.) 149. 
riminal liability for adulteration of food by servant, agent or partner. 41 L.R.A. 656. 
Use of coloring matter in food stuffs, oils, etc., as adulteration. 25 L.R.A.(N.S.) 1234. 

§ 9766. Adulteration of candy. No person shall by himself, his servant or 
agent, or as the servant or agent of any other person or corporation, manu- 
facture for sale, or knowingly sell or offer to sell any candy adulterated by 
the mixture of terra alba, barytes, tale or any other mineral substance, by 
poisonous colors or flavors or other ingredients deleterious or detrimental 
to health. Whoever violates any of the provisions of this section shall be pun- 
ished by a fine of not exceeding one hundred dollars nor less than fifty dollars. 
The candy so adulterated shall be forfeited and destroyed under direction of 
the court. [R. C. 1905, § 9050; 1897, ch. 3; R. C. 1899, § 7309a.] ; 

§ 9767. Knowingly selling tainted food. Every person who knowingly 
sells, or keeps or offers for sale or otherwise disposes of any article of food, 

ok, drug or medicine, knowing that the same has become tainted, decayed, 
spoiled or otherwise unwholesome or unfit to be eaten or drank, with intent to 
permit the same to be eaten or drank by any person or animal, is guilty of a 
misdemeanor. [R. C. 1905, § 9051; Pen. C. 1877, § 454; R. C. 1899, § 7310.) 
As to similar provision in Cal. Pen. Code, § 383, see People v. Hoffman, 126 Cal. 366, 

58 Pac, 856. 

§ 9768. Manufacturing slung shot. Every person who manufactures or 
causes to be manufactured, or sells or offers or keeps for sale or gives OF 
disposes of any instrument or weapon of the kind usually known as slung 
shot, or of any similar kind, is guilty of a misdemeanor. [R. C. 1905, § 9052; 
Pen. C. 1877, § 455; RB. C. 1899, § 7311.] 
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§ 9769. Carrying or using slung shot. Every person who carries upon his 
person, whether concealed or not, or uses or attempts to use against another, 
any instrument or weapon of the kind usually known as slung shot, or of any 
similar kind, is guilty of a felony. [R. C. 1905, § 9053; Pen. C. 1877, § 456; 
BR. C. 1899, § 7312.) 

§ 9770. Carrying concealed weapons. Every person who carries concealed 
about his person any description of firearms, being loaded or partly loaded, 
or any sharp or dangerous weapon, such as is usually employed in attack 
or defense of the person, is guilty of a misdemeanor. [R. C. 1905, § 9054; 
Pen. C. 1877, § 457; R. C. 1899, § 7313.] 


ae are weapons within offense of carrying concealed weapons. 34 L.R.A.(N.S.) 


Right to convict for several offenses of carrying concealed weapons growing out of 

same facts. 31 L.R.A.(N.S.) 693. 

What manner of carrying of weapon violates statute against carrying concealed 
Weapons. 23 L.R.A.(NS.) 173. 
Admissibility. of weapons taken from defendant charged with carrying concealed 

weapons. 34 L.R.A.(N.S.) 58. 

§ 9771. Use of silencer on firearms. The use of any device whatsoever for 
the purpose of silencing or deadening the sound or report of any firearm 
used in this state is hereby prohibited, provided, that the use of such device 
may be permitted the national guard or regular army on any rifle range 
ot state under the supervision of a commissioned officer. [1909, ch. 122, 
§ 9772. Sale of silencer for firearms. No person shall be permitted to sell 
or offer for sale any device or attachment to any firearm which will silence or 
ee ee sound or natural report of the same when discharged. {[1909, 
eh. 122, § 2.] 

§ 9773. Penalty for use or sale of silencer. Any person violating the pro- 
visions of sections 9771, 9772, shall be punished by a fine of not less than fifty 
dollars or more than one hundred dollars and costs of prosecution or im- 
prisonment in the county jail for not less than ninety days or more than six 
months, or by both such fine and imprisonment. [1909, ch. 122, § 3.] 

9774, Willfully firing prairies and marshes. Every person who shall 
willfully set on fire, or cause to be set on fire, any woods, marshes or prairies, 
with intention to injure the property of another shall be deemed guilty of a 
misdemeanor, and shall be liable for all damages done by such fire. [R. C. 
1905, § 9055; Pen. C. 1877, § 458; R. C. 1899, § 7314.] 

§ 9775. Negligently firing same. Every person who negligently or care- 
lessly sets on fire or causes to be set on fire, any woods, marshes or prairies, 
or who, having set the same on fire or caused it to be done, negligently or 
carelessly or without full precaution or efforts to prevent, permits it to 
spread beyond his control, shall, upon conviction, be fined not exceeding one 
hundred dollars and not less than ten dollars, and shall be liable to injured 
parties for all damages occasioned thereby. One-half of such fine shall, when 
collected, go to the informer. [R. C. 1905, § 9056; Pen. C. 1877, § 459; R. C. 
1899, § 7315.] 

Rate for setting fires which spread to property of others. 21 L.R.A. 255; 36 

“AS . similar ‘provision in Cal. Pen. Code, § 384, see Garnier v. Porter, 90 Cal. 105, 

27 Pac. 55; Galvin v. Gualala Mill Co., 98 Cal. 268, 33 Pac. 93. 

§ 9776. Refusing to aid at fires. Every person who, at any burning of a 
building, is guilty of any disobedience to lawful orders of any public officer 
or fireman, or of any resistance to or interference with the lawful efforts of 
any fireman or company of firemen to extinguish the same, or of any disorderly 
conduct calculated to prevent the same from being extinguished, or who 
forbids, prevents or dissuades others from assisting to extinguish the same, 
is guilty of a misdemeanor. [R. C. 1905, § 9057; Pen. C. 1877, § 460; R. C. 
1899, § 7316.] 
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§ 9777. Unlicensed ferry. Every person who maintains any ferry for 
profit or hire upon any waters within this state, without having first obtained 
@ license as provided by law, is guilty of a misdemeanor. And any license 
or lease granted by the board of county commissioners of the proper county 
shall be exclusive to the lessee or licensee for a distance of two miles from 
the place where such ferry is located, up and down such stream either way; 
and any person who shall ferry, transport or carry or attempt to ferry, 
transport or carry any passengers, goods, chattels or merchandise, or who 
shall have, keep or maintain any scow, skiff or boat for the purpose of ferrying, 
transporting or carrying any passengers, goods, chattels or merchandise upon 
any water of this state within a distance of two miles of any licensed ferry, 
shall be guilty of a misdemeanor, and may be punished by a fine not exceeding 
one hundred dollars, or thirty days’ imprisonment in the county jail, or by 
both fine and imprisonment; when such ferry is upon waters dividing two 
counties, the offenders may be prosecuted in either county. [R. C. 1905, 
§ 9058; Pen. C. 1877, § 461; 1879, ch. 21, § 1; R. C. 1899, § 7317.] 

§ 9778. Violating ferry bond. Every person who, having entered into a 
bond or obligation, as provided by his ferry charter or any general law on 
the subject of ferries, to keep and attend a ferry, violates the condition of 
such bond or obligation, is guilty of a misdemeanor. [R. C. 1905, § 9059; 
Pen. C. 1877, § 462; RB. C. 1899, § 7318. ] 

§ 9779. Failure to ring locomotive bell. Every person in charge, as 
engineer, of a locomotive engine, who omits to cause a bell to ring or & 
steam whistle to sound at the distance of at least eighty rods from the place 
where the track crosses, on the same level, any traveled public way, 18 
punishable by a fine not exceeding fifty dollars, or by imprisonment in the 
county jail not exceeding sixty days. [R. C. 1905, § 9060; Pen. C. 1877, § 463; 
R. C. 1899, § 7319.] ; se 

Admission that bell w i int eighty rods from cross- 
ing is sufficient to. ll ly Gali can aceon of Saas Whaley v. 
Vidal, 27 8S. D. 627, 132 N. W. 242. 2-8 

§ 9780. Intoxicated engineer or conductor. Every person who, while 1n 
charge, as engineer, of a locomotive engine, or while acting as conductor or 
driver upon a railroad train or car, whether propelled by steam or drawn by 
horses, is intoxicated, is guilty of a misdemeanor. [R. C. 1905, § 9061; Pen. C. 
1877, § 464; R. C. 1899, § 7320.] 

§ 9781. Railroad employe’s neglect of duty. Every engineer, conductor, 
brakeman, switchtender or other officer, agent or servant, of any railroad 
company, who is guilty of any willful violation or omission of his duty as 
such officer, agent or servant, by which human life or safety is endangered, the 
punishment for which is not otherwise prescribed, is guilty of a misdemeanor. 
[R. C. 1905, § 9062; Pen. C. 1877, § 465; R. C. 1899, § 7321.] ; 

§ 9782. Guards at ice cutting. All persons and incorporated companies 
cutting ice in or upon any waters within the boundaries of this state, for 
the purpose of removing such ice for sale, shall surround the cuttings and 
openings made, with fences or bushes or other guards sufficient to warn all 
persons of such cuttings and openings. [R. C. 1905, § 9063; Pen. C. 1877, 
§ 466; R. C. 1899, § 1322.) 

§ 9783. How long maintained. Such fences or guards must be erected at 
or before the time of commencing such cuttings or openings, and must be 
maintained until ice has again formed in such openings to the thickness of at 
least six inches. [R. C. 1905, § 9064; Pen. C. 1877, § 467; R. C. 1899, § 7323.] 

§ 9784. Violations, misdemeanor. Every person who violates the provi- 
sions of the last two sections is guilty of a misdemeanor. [R. C. 1905, § 9065; 
Pen. C. 1877, § 468; R. C. 1899, § 7324.] 

§ 9785. Obstructing navigation. Every person who in any manner 

obstructs the free navigation of any navigable water course within this state, 
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is guilty of a misdemeanor. [R. C. 1905, § 9066; Pen. C. 1877, § 469; R. C. 
1899, § 7325.] 

§ 9786. Exposing person with contagious disease. Every person who will- 
fully exposes himself or another person, being affected with any contagious 
disease, in any public place or thoroughfare, except in his necessary removal 
in a manner not dangerous to the public health, is guilty of a misdemeanor. 
[R. C. 1905, § 9067; Pen. C. 1877, § 470; R. C. 1899, § 7326.] 

§ 9787. Frauds to affect market price. Every person who willfully makes 
or publishes any false statement, spreads any false rumor or employs any 
other false or fraudulent means or device, with intent to affect the market 
price of any kind of property, is guilty of a misdemeanor. [R. C. 1905, § 9068; 
Pen. C. 1877, § 471; R. C. 1899, § 7327.] 

§ 9788. False statements to increase newspaper sales. Every editor or 
proprietor of any newspaper who willfully publishes in such newspaper as 
true, any statement which he has not good reason to believe to be true, with 
intent to increase thereby the sales of copies of such paper, is guilty of a 
misdemeanor. [R. C. 1905, § 9069; Pen. C. 1877, § 472; R. C. 1899, § 7328.] 

§ 9789. Eavesdropping. Every person guilty of secretly loitering about 
any building, with intent to overhear discourse therein and to repeat or 
publish the same to vex, annoy or injure others, is guilty of a misdemeanor. 
[R. C. 1905, § 9070; Pen. C. 1877, § 473; BR. C. 1899, § 7329.] 

9790. upon highways. Every person driving any conveyance 
drawn by horses upon any public road or way, who causes or suffers his 
horses to run, with intent to pass another conveyance or to prevent such 
other from passing his own, is guilty of a misdemeanor. [R. C. 1905, § 9071; 
Pen. C. 1877, § 474; R. C. 1899, § 7330.) 


CHAPTER 52. 
IMPORTATION, SALE AND EXPOSURE OF INFECTED STOCK. 


4 9791. Importing, using or selling infected stock. Every person who, 
either : 

1. Imports or brings into this state any horse, mule or ass; or, — 

: 2. Suffers the same to run at large upon any common, highway or uninclosed 
and; or, 

3. Uses, ties or keeps the same in any public place, stable or barn; or, 

4. Sells, trades or offers to sell or trade the same, knowing or having good 
reason to believe such horse, mule or ass to be infected with the disease known 
as glanders or button-farcy, is guilty of a misdemeanor, and upon conviction 
thereof, is punishable by imprisonment in a county jail, not exceeding one year, 
or by a fine of not less than fifty and not exceeding five hundred dollars, or by 
both. [R. C. 1905, § 9072; 1883, ch. 65, § 1; R. C. 1895, § 7331.) 

Validity and construction of statutory regulations as to infected animals. 26 L.R.A. 


638; 43 L.R.A.(N.S.) 1066. na 
State legislation for protection of health of live stock as interference with inter- 


state commerce. 26 L.R.A.(N.S.) 279. ’ 

§ 9792. Not restraining infected sheep. Every person who owns or has in 
charge any sheep infected with scab or other infectious or contagious disease 
and who, either: 

1. Does not keep such sheep securely within some inclosure; or, 

2. Does not herd them at a distance of not less than six miles from all farms, 
corrals, sheds or other established headquarters where sheep are kept or being 
herded; or, ; mee 

3. Drives or permits any such sheep to be driven upon any public highway, 
or within the distance of one mile from any such highway, or within the dis- 
tance of six miles from any farm, corral, shed or other established headquarters 
where sheep are kept or being herded, 
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Is guilty of a misdemeanor. [R. C. 1905, § 9078; 1887, ch. 33, §§ 1, 2; R. C. 
1895, § 7332.] 

§ 9793. Last section limited. Public domain. The provisions of the last 
section shall not be construed to prevent a person who has established head- 
quarters prior to March 11, 1887, from allowing such sheep to range upon the 
public domain within a radius of six miles from such headquarters; provided, 
such radius does not reach nearer than three miles from the headquarters of 
eae} such person. [R. C. 1905, § 9074; 1887, ch. 33, § 1; R. C. 1895, 

§ 9794. Refusing to allow examination. Every person who is in charge of 
any band of sheep that is being driven or kept within six miles of the head- 
quarters where sheep belonging to any other person are kept or corralled and 
who fails, neglects or refuses, upon demand by such other person or any one 
in his employ, to stop such band and allow them to be examined, or to aid and 
assist in catching and examining them, is guilty of a misdemeanor. ([R. C. 
1905, § 9075; 1887, ch. 38, § 3; R. C. 1895, § 7334.] 

as 9795. Willfully spreading infection, felony. Every person who willfully, 
either : 

1. Carries or drives or causes to be carried or driven any sheep infected 
with scab or any infectious or contagious disease among sheep belonging to 
another ; or, 

2. Carries or places or causes to be carried or placed the parasite which 
causes such scab or disease where sheep not his own are being herded or cor- 
ralled, with intent that such sheep shall become infected thereby, 

Is guilty of a felony and upon conviction thereof is punishable by im- 
prisonment in the penitentiary not less than one and not exceeding five years, 
or by a fine of not less than one thousand dollars, or by both. [R. C. 1905, 
§ 9076; 1887, ch. 33, § 4; R. C. 1895, § 7835.] 

_§ 9796. Civil action for damages. Every person violating any of the pro- 
visions of this chapter shall be liable in a civil action to any person injured 
by such violation for all damages directly or indirectly suffered thereby. 
[R. C. 1905, § 9077 ; 1887, ch. 33, § 6; R. C. 1895, § 7336.] 


Conviction for selling horse with “ glanders,” is not prerequisite to action for breach 
of warranty against it. Larson v. Calder, 16 N. D. 248, 113 N. W. 103. : 

Scienter as condition of liability for spreading contagious disease among animals. 
6 L.R.A.(N.8.) 922. 

Liability of vendor of diseased live stock in absence of special warranty. 29 
L.R.A.(N.S.) 202. 

Damages recoverable for selling diseased animals. 34 L.R.A.(N.S.) 697. 


CHAPTER 53. 
MARKING OF TUBERCULOUS CATTLE. 


§ 9797. Tuberculous cattle to be branded. Hereafter all cattle that are 
proven tubercular by the so-called ‘‘ tuberculin ’’ test after having been tested 
by a legally qualified and duly authorized veterinary surgeon or the owner of 
such cattle or his agent, shall be immediately marked by punching the letter 

T’’ in the left ear, said letter to be not less than one inch in height and 
breadth. [1909, ch. 160, § 1.] 

§ 9798. Penalty. Any person violating the provisions of this chapter shall 
be deemed guilty of a misdemeanor and shall be punished by a fine of not less 
than ten nor more than fifty dollars, or by confinement in the county jail for 
not less than ten nor more than thirty days, or both. [1909, ch. 160, § 2.] 
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CHAPTER 54. 


MANUFACTURE AND SALE OF ADULTERATED CIGARETTES; SALE OF TOBACCO 
TO MINORS; USE OF TOBACCO BY MINORS. 


§ 9799. Adulteration prohibited. Any person within the state who manu- 
factures, sells or gives to any one, or uses any cigarette containing any sub- 
stance foreign to tobacco, shall be punished by a fine of not more than fift 
dollars or imprisonment in a county jail for not more than thirty days. [1909, 
ch. 52,§1;R.¢6 1905, § 9078; 1895, ch. 31, § 1; R. C. 1899, § 7337, ] 

Right to a ri that articles offered for sale shall answer a designated standard of 
purity. 41 L N.S. 

§ 9800. Penalty. Any person within this state who sells, gives to or in any 
way furnishes any cigarette, cigars or tobacco, in any form, to any person 
under eighteen years of age, except upon written order of parent or guardian, 
or to any minor pupil in any school, college or university, shall be punished by 
a fine not to exceed fifty dollars or imprisonment in the county jail not to 
exceed thirty days for each offense. [1909, ch. 52, § 2: B.C. 1905, § 9079; 


age, or any minor pupil, as described in section 9800, who shall smoke or use 


park or other lands used for publie purposes, or in any public place of business, 
shall be arrested by any officer of the law, who may be cognizant of such 
offense and it shall be the duty of all such officers, upon complaint of any 
citizen, to arrest such offenders, without warrant, and take them before the 


of not to exceed ten dollars, or imprisonment in the county jail not to exceed 
five days for each offense; provided, if said minor person shall give informa- 
tion which may lead to the arrest of the person or persons violating the pro- 


have full inquisitorial Powers over offenses committed under this chapter. 
[1909, ch. 52, § 5.] 


CHAPTER 55. 
USE OF FIREARMS BY CHILDREN AND MINORS. 


§ 9804. Unlawful to permit public use. Exception. It shall be unlawful 
for any parent or guardian or other person having charge or custody of any 
minor child under fifteen years of age, to permit such child to earry or use, for 
target practice or any other purpose, any firearms of any description, loaded 


with powder and lead, in public, except when such child is in the company of, 
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and under the direct control of such pene i Saher or other person author- 
ize such parent or guardian. [191], ch. ,§1. 

: BY saligenne of - ab Soanitiae child to have ae or keeping them within 

his reach. 10 L. (N.S.) 942. ; 

§ 9805. Penalty. Any person violating any provision of this chapter shall 
be guilty of a misdemeanor, and shall be fined ten dollars and costs, or in lieu 
thereof, ms in the county jail for a period of fifteen days. [1911, 
ch. 134, § 2. 


CHAPTER 56. 
CRIMES AGAINST THE PUBLIC PEACE. 


§ 9806. Disturbing lawful meeting. Every person who, without authority 
of law, willfully disturbs or breaks up any assembly or meeting, not unlawful 
in its character, other than such as are mentioned in sections 9247, 9269 and 
9632 of this code, is guilty of a misdemeanor. [R. C. 1905, § 9080; Pen. C. 


1877, § 475; R. C. 1899, § 7339, 
» doaracir of meeting pad 1, the offense of disturbing a meeting. 30 L.R.A.(N.S.) 


§ 9807. Riot defined. Any use of force or violence, or any threat to use 
force or violence, if accompanied by immediate power of execution, by three 
or more persons acting together and without authority of law, is riot. ([R. C. 
1905, § 9081; Pen. C. 1877, § 476; R. C. 1899, § 7340.] 

What constitutes riot and the liabilities of participants therein. 94 Am. Dec. 136. 
Civil liability of member of a mob which makes a hostile demonstration against & 
person, 38 L.R.A.(N.S.) 404. ; 

§ 9808, Punishment of riot. Every person guilty of participating in any 
riot is punishable as follows: 

1. If any murder, maiming, robbery, rape or arson was committed in the 
course of such riot, such person is punishable in the same manner as & 
principal in such crime. : 

2. If the purpose of the riotous assembly was to resist the execution of any 
statute of this state or of the United States, or to obstruct any public officer 
of this state or of the United States in the performance of any legal duty or in 
serving or executing any legal process, such person js punishable by imprison- 
ment in the penitentiary not exceeding ten years and not less than two. 

3. If any person carried, at the time of such riot, any species of firearms 
or other deadly or dangerous weapon, or was disguised, he is punishable by 
anprisonment in the penitentiary not exceeding ten years and not less than 

wo. 

4. If such person directed, advised, encouraged or solicited other persons, 
who participated in the riot, to acts of force or violence, he is punishable by 
imprisonment in the penitentiary for not less than three years. 

do. In all other cases such person is punishable as for a misdemeanor. [R. C. 
1905, 4 9082 ; Pen. C. 1877, § 477; R. C. 1899, § 7341.] 

ruel and unusual punishment for riot. 35 L.R.A. 577. 
1, Criminal -responstt 
58 L.R.A. 196. 


3. Driving whip is not deadly or dangerous weapon within this section. State v. 
Page, 15 8. D. 613, 91 N. W. 313. 


§ 9809. Rout defined. Whenever three or more persons acting together, 
make any attempt to do any act toward the commission of an act which would 
be riot if actually committed, such assembly is a rout. [R. C. 1905, § 9083; 
Pen. C. 1877, § 478; R. C. 1899, § 7342.] 

§ 9810. Unlawful assembly defined. Whenever three or more persons 
assemble with intent or with means and preparations to do an unlawful act 
which would be riot if actually committed, but do not act toward the commis- 
sion thereof, or whenever such persons assemble without authority of law, 
and in such a manner as is adapted to disturb the public peace or excite public 
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the Public Peace. PENAL CODE. §§ 9810-9819 


alarm, such assembly is an unlawful assembly. [R. C. 1905, § 9084; Pen. C, 
1877, § 479; R. C. 1899, § 7343.) 

§ 9811. Rout or unlawful assembly misdemeanor. Every person who par- 
ticipates in any rout or unlawful assembly is guilty of a misdemeanor, and 


§ 9812. Remaining after unlawful purpose disclosed. When three or more 
persons assemble for a lawful purpose, and afterwards proceed to commit an 


own, except public officers and persons assisting them in attempting to 
disperse the same, is guilty of a misdemeanor. [R. C. 1905, § 9086; Pen. C. 
1877, § 482; R. C. 1899, § 7345.] 

§ 9813. Refusing to arrest rioter. Every person present at any riot, and 
lawfully commanded to aid the magistrate or officers in arresting any rioter, 
who neglects or refuses to obey such command, is deemed one of the rioters, 
and punishable accordingly. [R. C. 1905, § 9087 ; Pen. C. 1877, § 483; R. C. 
1899, § 7346.] 

§ 9814. Resisting execution of process. Every person who resists, or enters 
into a combination with any other person to resist the execution of any legal 
process, under circumstances not amounting to a riot, is punishable by imprison- 
ment in a county jail not exceeding one year, or by a fine not exceeding one 
thousand dollars, or both. [R. C. 1905, § 9088 ; Pen. C. 1877, § 484; R. C. 1899, 

1347, 

§ 9646. Engaging in prize fight. Every person who engages in, instigates, 
encourages or promotes, any ring or prize fight or any other premeditated fight 
or contention, whether as principal, aid, second, umpire, surgeon or otherwise, 
although no death or personal injury ensues, is guilty of a misdemeanor. [R. C. 
1905, § 9089 ; Pen. C. 1877, § 485; R. C. 1899, § 7348.] 

Prize fighting as a crime. 15 L.R.A. 516. 

§ 9816. Challenge to prize fight. Every person who challenges another to 
engage in any such fight as is specified in the last section; every person who 
accepts any such challenge; every person who knowingly forwards, carries or 
delivers any such challenge ; and every person who bets, stakes or wagers any 
money or property upon the result of any such fight, or who undertakes to hold 
any money or property so betted, staked or wagered, to be delivered to or for 
the benefit of the winner thereof, is guilty of a misdemeanor. [R. C. 1905, 
§ 9090; Pen. C. 1877, § 486; R. C. 1899, § 7349.] 

§ 9817. Acts constituting challenge. Any words spoken or written or any 
signs uttered or made to any person, expressing or implying, or intended to 
express or imply, a desire, request, invitation or demand to engage in any 
fight, such as is mentioned in section 9815, are deemed a challenge within the 
- Ineaning of the last section. [R. C. 1905, § 9091; Pen. C. 1877, § 487; R. C. 
ne be She in fight. E who leaves 

818. Leaving state to engage prize . Every person 
this state with the intent to elude any of the provisions of the last three 
sections, and to commit any act out of this state such as is prohibited by them, 
and who does any act which would be punishable under such provisions, if 
committed within this state, is punishable in the same manner as he would 
have been in case such act had been committed within this state. [R. C. 1905, 
§ 9092; Pen. C. 1877, § 488; R. C. 1899, § 7351.] ae 

§ 9819. Place of trial. Such person may be prosecuted and tried in on 
eras. within this state. [R. C. 1905, § 9093; Pen. C. 1877, § 489; R. C. 1899, 

7352. ] 
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§ 9820. Duty of peace officers regarding prize fights. It is the duty of all 
sheriffs, constables, policemen and watchmen who have reasonable grounds to 
believe that any offense specified in section 9815 is about to be committed within 
their jurisdiction, to make complaint under the provisions of this chapter to 
some magistrate within their jurisdiction. [R. C. 1905, § 9094; Pen. C. 1877, 
§ 490; R. C. 1899, § 7353.] ; 

§ 9821. Neglect a misdemeanor. Every sheriff, constable, policeman or 
watchman, who willfully neglects the duty prescribed by the last section is 
guilty of a misdemeanor, and in addition to the punishment prescribed there- 
ne he forfeits his office. [R. C. 1905, § 9095; Pen. C. 1877, § 491; R. C. 1899, 

7354. ] ; 

§ 9822. Forcible entry or detainer of lands. Every person guilty of using 
or procuring, encouraging or assisting another to use any force or violence in 


entering upon or detaining any lands or other possessions of another, except 


In the cases and manner allowed by law, is guilty of a misdemeanor. [R. C. 
1905, § 9096; Pen. C. 1877, § 492: R. C. 1899, § Cowal 
As to similar provision in Cal. Pen. Code, § 418, see Voll v. Hollis, 60 Cal. 569. 

§ 9823. Returning to lands after removal. Every person who has been 
removed from any lands by process of law, or who has removed from any lands 
pursuant to the lawful adjudication or direction of any court, tribunal or 
officer, and who afterward, without authority of law, returns to settle or reside 
upon such lands, is guilty of a misdemeanor. [R. C. 1905, § 9097; Pen. C. 
1877, § 493; R. C. 1899, § 7356.] 

§ 9824. Unlawful intrusions upon lots. Every person who intrudes or 
squats upon any lot or piece of land within the bounds of any incorporated 
eity or village, without license or authority from the owner thereof, or who 
erects or occupies thereon any hut, hovel, shanty or other structure whatever, 
without such license or authority; and every person who places, erects or 
occupies within the bounds of any street or avenue of such city or village, any 
hut, hovel, shanty or other structure whatever, is guilty of a misdemeanor. 
[R. C. 1905, § 9098; Pen. C. 1877, § 494; R. C. 1899, § 7357.] 

§ 9825. Unlawful discharge of firearms. Every person who willfully dis- 
charges any species of firearm, air gun or other weapon, or throws any other 
misgile in any public place or in any place where there is any person to be 
endangered thereby, although no injury to any person shall ensue, is guilty 
of a misdemeanor. [R. C. 1905, § 9099; Pen. C. 1877, § 495; R. C. 1899, § 7358.] 


Civil liability for inj by negligent discharge of firearms. 4 L.R.A.(N.S.) 119; 26 
L.R.A.(N.S.) 134, a a . 


§ 9826. No privilege from testifying. No person shall be excused from 
giving any evidence upon any investigation or prosecution for any of the 
offenses specified in this chapter, upon the ground that such testimony or 
evidence might tend to convict him of a crime. But such answer or evidence 
shall not be received against him upon any criminal proceeding or prosecution. 
[R. C. 1905, § 9100: Pen. C. 1877, § 496; R. C. 1899, § 7359.] 


CHAPTER 57. 
CRIMES AGAINST THE REVENUE AND PROPERTY OF THE STATE. 


§ 9827. Embezzlement and false accounts by officers. Every public officer, 
and every deputy or clerk of any such officer, and every other person receiving 
any moneys on behalf of or for account of this state, or of any department of 
the government of this state, or any bureau or fund created by law, and 1n 
which this state or the people thereof are directly or indirectly interested, 
who either: : 

1. Appropriates to his own use, or to the use of any person not entitled 
thereto, without authority of law, any money received by him as such officer, 
clerk or deputy or otherwise, on behalf of this state or the people thereof, or 
in which they are interested ; Or, 
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_ 2. Knowingly keeps any false account or makes any false entry or erasure 
in any account of or relating to any moneys so received by him, on behalf of 
the state or the said people, or in which they are interested ; or, 

3. Fraudulently alters, falsifies, conceals, destroys or obliterates any such 
account ; or, 

4. Willfully omits or refuses to pay over to this state or its officer or agent 
authorized by law to receive the same, any money received by him under any 
duty imposed by law so to pay over the same is guilty of a felony. [R. C. 
1905, § 9101 ; Pen. C. 1877, § 497 ; R. C. 1899, § 7360.] 

_ Indictment charging single offense substantially in language of subdivision 1 is suffi- 
cient. State v. Taylor, 7 8. D. 533, 64 N. W. 548. 

As to similar provision in Cal. Pen, Code, § 424, see People v. Otto, 70 Cal. 528, 11 

Pac. 675; Yarnell v. Los Angeles, 87 Cal. 603, 25 Pac. 767; arte Sam Wah, 91 Cal. 

510, 27 Pac. 766; Los es v. City Bank, 100 Cal. 18, 34 Bac. 510; Healdsburg v. 

Mulligan, 113 Cal. 205, 45 Pac. 837, 88 L.R.A, 461 3 People v. Wilson, 117 Cal. 244, 


§ 9828. Other violations of law. Every officer or other person mentioned 
in the last section, who willfully disobeys any provisions of law regulating 
his official conduct, in cases other than those specified in that section, is guilty 
of a misdemeanor. [R.-C. 1905, § 9102; Pen. C. 1877, § 498; R. C. 1899, § 7361.] 

§ 9829. Officer’s fraud. Every public officer, being authorized to sell or 
lease any property or make any contract in his official capacity, who volun- 
tarily becomes interested individually in such sale, lease or contract, directly 
or indirectly, is guilty of a misdemeanor. [R. C. 1905, § 9108; Pen. C. 1877, 
§ 499; R. C. 1899, § 7362. ] 

§ 9830. Officer refusing to perform duty. Every register of deeds, judge 
of the county court, state’s attorney, county commissioner, sheriff, coroner or 


Willful refusal of state’s attorney to prosecute Fv constitutes misdemeanor. State 
4 


9831. Agreement for false assessment. Every assessor or county com- 
missioner who enters into any contract, agreement or understanding with the 
owner of any personal property, or his agent, whereby and pursuant to which 
such property is to be assessed at less than its cash value, in consideration 
that the owner of such property or his agent shall remove, or cause to be 
removed, said property, for the purpose of taxation, into the county, district 
or township of such assessor or commissioner, is guilty of a misdemeanor. 
[R. C. 1905, § 9105 ; 1885, ch. 129, § 3; R. C. 1895, § 7364. ] 

§ 9832. Same, by owner. Every owner of personal property or his agent, 
who enters into any contract, agreement or understanding such as is mentioned 


in the last section and every person aiding or abetting the same, is guilty of a 
misdemeanor. [R. C. 1905, § 9106; 1885, ch. 129, § 3; R. C. 1895, § 7365. | 

§ 9833. Punishment. Every person convicted of violating any of the pro- 
Visions of the last two sections is punishable by imprisonment in the county 
Jail not less than three and not exceeding six months, or by a fine not exceed- 
ing five hundred dollars, or by both. [R. C. 1905, § 9107 ; 1885, ch. 129, § 8; 
R. C. 1899, § 7366. ] 

§ 9834. Obstructing collection of revenue. Every person who willfully 
obstructs or hinders any public officer from collecting any revenue, taxes or 
other sums of money in which, or in any part of which, the people of this 
state are directly or indirectly interested, and which such officer is by law 
empowered to collect, is guilty of a misdemeanor. [R. C. 1905, § 9108; Pen. 
C. 1877, § 501; R. C. 1899, § 7367.] 

§ 9835. Provisions of section 9830 extended to other officers. The pro- 
Visions of section 9830 shall also apply to county treasurers, justices of the 
peace and all other county and precinct officers. [R. C, 1905, § 9109; Pen. C. 


1877, § 502; B. C. 1899, § 7368.} 
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§ 9836. Refusal of state officers to perform duty. Every state auditor, 
State treasurer, superintendent of public instruction for this state or any other 
state officer who willfully neglects or refuses to perform the duties of his 
office, as prescribed by law, is guilty of a misdemeanor. ([R. C. 1905, § 9110; 
Pen. C. 1877, § 503; R. C. 1899, § 7369.] 

§ 9837. Auctioneer to have but one place. No auctioneer in any town or 
county of this state shall at any time have more than one place for carrying 
_ on the general business of an auctioneer. [R. C. 1905, § 9111; Pen. C. 1877, 

§ 504; R. C. 1899, § 7370.] 

§ 9838. What not to sell at other place. No such auctioneer shall expose 
to sale by public auction any articles liable to auction duties at any other place 
than that so designated, except goods sold in original packages, as imported 
pictures, household furniture, libraries, stationery and such bulky articles as 
have usually been sold in warehouses, or in the public streets or on the 
wharves. ([R. C. 1905, § 9112; Pen. C. 1877, § 505; R. C. 1899, § 7371.] 

§ 9839. Punishment. A violation of either of the last two sections is pun- 
ishable by a fine not exceeding two hundred and fifty dollars for each offense. 
[R. C. 1905, § 9113; Pen. C. 1877, § 506; R. C. 1899, § 7372.] 

§ 9840. Fraud by selling damaged goods. Every person carrying on, inter- 
ested in or employed about the business of selling property or goods by 
auction, who sells any goods or property in a damaged condition, which he 
offers as sound or in a good condition, is guilty of a misdemeanor. ([R. C. 
1905, § 9114; Pen. C. 1877, § 507; R. C. 1899, § 7373.] , 

§ 9841. Must sell in daytime. Exceptions. All sales of goods by public 
auction by a licensed auctioneer shall be made in the daytime between sunrise 
and sunset, unless otherwise authorized by the law under which he holds his 
license, excepting: 

1. Books, prints, pictures or stationery. : 

2. Goods sold in the original packages as imported, according to a printed 
catalogue, of which samples shall have been opened and exposed to public 
view at least one day previous to the sale. Every person who violates the 
provisions of this section is guilty of a misdemeanor; and in addition ‘to the 
punishment prescribed therefor by law, is forever disqualified after his con- 
Viction therefor, from being licensed to act as an auctioneer within this state. 
[R. C. 1905, § 9115; Pen. C. 1877, § 508; R. C. 1899, § 7374.] 

§ . Failure to render account. Every auctioneer, and every partner or 
clerk of an auctioneer, and every person whatever in any way connected in 
business with an auctioneer, who willfully omits to render any semiannual 
or other account by law required to be rendered, at the time or in the manner 
prescribed by law, or who willfully omits to pay over any duties legally pay- 
able by him at the time and in the manner prescribed by law, is guilty of a 
misdemeanor. [R. C. 1905, § 9116; Pen. C. 1877, § 509; R. C. 1899, § 7375.] 

§ 9843. Fraud committed by auctioneer. Every auctioneer, and every part- 
ner or clerk of any auctioneer, and every person whatever in any way con- 
nected in business with an auctioneer, who commits any fraud or deceit, or by 
any fraudulent means whatever seeks to evade or defeat the provisions of the 
laws of this state relating to auctions, now in force or that may hereafter be 
enacted, is guilty of a misdemeanor, and in addition to the punishment pre- 
scribed therefor is liable in treble damages to any party injured thereby. 
[R. C. 1905, § 9117; Pen. 1877, § 510; R. C. 1899, § 7376.] 

§ 9844. False bill of lading. Every person whose duty it may be to deliver 
’ to any collector of tolls upon any canal that hereafter may be constructed and 
owned by this state, a bill of lading of any property transported upon any 
such canal, who knowingly delivers a false bill of lading as true, or makes 
or signs a false bill of lading intending to be delivered as true, is punishable by 
imprisonment in the county jail not exceeding one year, or by a fine not exceed- 
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ing five times the value of any property omitted in such bill, or both. [R. C. 
1905, § 9118; Pen. C. 1877, § 511; R. C. 1899, § 7377.] 

"§ 9845. Weighmaster making false entry. Every weighmaster upon any 
canal that may hereafter be constructed and owned by this state and every 
clerk of such weighmaster, who knowingly makes a false entry of the weight 
of any boat or cargo of any boat navigating such canal, or who knowingly 
makes a false certificate of the light weight of any boat, is guilty of a mis- 
demeanor. [R. C. 1905, § 9119; Pen. C. 1877, § 512; R. C. 1899, § 7378.] 

9846. Injuring public buildings. Every person who willfully burns, 
destroys or injures any public building or improvement in this state, is pun- 
ishable by imprisonment in the penitentiary not less than one and not exceed- 
ing five years. [R. C. 1905, § 9120; Pen. C. 1877, § 513; R. C. 1899, § 7379.] 

§ 9847. Seizing military stores. Every person who enters any fort, maga- 
zine, arsenal, armory, arsenal yard or encampment, and seizes or takes away 
any arms, ammunition, military stores or supplies belonging to the state, and 
every person who enters any such place with intent so to do, is punishable 
by imprisonment in the penitentiary not less than one and not exceeding ten 
years. [R. C. 1905, § 9121; Pen. C. 1877, § 514; BR. C. 1899, § 7380.] 

§ 9848. False statement regarding taxes. Every person who, in making 
any statement, oral or written, which is required or authorized by law to be 
made as the basis of imposing any tax or assessment, or of an application 
to reduce any tax or assessment, willfully states any material matter which he 
knows to be false, is guilty of a misdemeanor. [R. C. 1905, § 9122; Pen. C. 
1877, § 515; R. C. 1899, § 7381.] 


CHAPTER 58. 
ARSON. 


§ 9849. Arson defined. Arson is the willful and malicious burning of a 
building, with intent to destroy it. [R. C. 1905, § 9123; Pen. C. 1877, § 516; 
R. C. 1899, § 7382. } 

Information charging facts constituting arson in third degree as defined by statute is 
eee oe ae v. Young, 9 N. D. 165, 82 N. W. 420; State v. McDonald, 16 8. D. 78, 

- W. 447, 

Crime of arson, and who may commit. 101 Am. St. Rep. 21. 

What constitutes arson. 81 Am. Dec. 65. 

Prisoner burning prison to escape. 21 Am. Rep. 257. 

What constitutes attempt to commit arson. 4 L.R.A.(N.S.) 417; 41 L.R.A.(N.S.) 439. 

Procuring or providing instrumentalities for commission of arson as an attempt to 
commit the same. 6 L.R.A.(N.S.) 804. 

Corpus delicti in arson. 68 L.R.A. 41; 16 L.R.A.(N.S.) 285. 

Criminal liability of children for arson. 36 L.R.A. 201. 

Solicitation to arson. 25 L.R.A. 437. 

§ 9850. Building defined. Any house, edifice, structure, vessel or other 
erection, capable of affording shelter for human beings, or appurtenant to or 
- connected with an erection so adapted, is a ‘‘ building ’’ within the meaning 
of the last section. [R. C. 1905, § 9124; Pen. C. 1877, § 517; R. C. 1899, § 7383. ] 

Freight car as buildings. State v. Lintner, 19 S. D. 447, 104 N. W. 205. 
eee is a house within the meaning of the law of arson. 22 Am. Dec. 144; 71 Am. 
. 266. 
As is similar provision in Cal. Pen. Code, § 448, see People v. Russell, 81 Cal. 616, 
23 Pac. 418; Clugston v. Garretaon, 103 Cal. 441, 37 Pac. 469. st 

§ 9851. Inhabitable building defined. Any building is deemed an “‘ inhab- 
itable building,’’ within the meaning of this chapter, any part of which has 
usually been occupied by any person lodging therein at night. [R. C. 1905, 
§ 9125 ; Pen. C. 1877, § 518; R. C. 1899, § 7384.] 

<3 to nae provision in Cal. Pen. Code, § 449, see People v. Russell, 81 Cal. 616, 
ac, 418. ; 

§ 9852. Nighttime defined. The word ‘‘ nighttime,’’ in this chapter includes 
the period between sunset and sunrise. [R. C. 1905, § 9126; Pen. C. 1877, 
§ 519; R. C. 1899, § 7385.] 
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§ 9853. Burning defined. To constitute a burning within the meaning of 
section 9849 it is not necessary that the building set on fire should be destroyed. 
It is sufficient that the fire is applied so as to take effect upon the substance 
of the building. [R. C. 1905, § 9127; Pen. C. 1877, § 520; BR. C. 1899, § 7386.] 

§ 9854. Ownership defined. To constitute arson it is not necessary that 
another person than the accused should have had ownership in the building 
set on fire. It is sufficient that at the time of the burning another person 
was rightfully in the possession of, or was actually occupying, such building 
or ay part thereof.. [R. C. 1905, § 9128; Pen. C. 1877, § 521; BR. C. 1899, 
§ nae in setting fire to one’s own buil . 32 LRA. 647. 

Arson by one spouse burning property of the other. 21 L.R.A.(N.S.) 27. 

As to similar provision in Cal. Pen. Code, § 452, see People v. Russell, 81 Cal. 616, 
23 Pac. 418; People v. Fong Hong, 120 Cal. 685, 53 Pac. 265; People v. Davis, 135 Cal. 
162, 67 Pac. 59. 

§ 9855. Immaterial variance in proof. An omission to designate, or error 
in designating in an information or indictment for arson, the owner oF 
occupant of a building, shall not prejudice the proceedings thereupon, if it 
appears that upon the whole description given of the building, it is sufficiently 
identified to enable the accused to prepare his defense. [R. C. 1905, § 9129; 
Pen. C. 1877, § 522; R. C. 1899, § 7888.] ; 

9856. Malice, when inferred. Malice sufficient to constitute arson 18 
inferred from proof that the accused committed an act of burning a building, 
and that some other person was rightfully in possession of or actually occupy- 
ing any part thereof. It is not necessary that the accused should have had 
actual knowledge of such possession or occupancy or should have intended 
Cae any person. [R. C. 1905, § 9130; Pen. C. 1877, § 523; RB. C. 1899, 

§ 9857. Burning without intent to destroy. The burning of a building 
under circumstances which show beyond a reasonable doubt that there was 
no intent to destroy it, is not arson. [R. C. 1905, § 9181; Pen. C. 1877, § 524; 
R. C. 1899, § 7390.] ses 

§ 9858. Contiguous buildings. When any appurtenance to any building 
is so situated with reference to such building, or when any building 1s 80 
situated with reference to another building that the burning of one will 
manifestly endanger the other, a burning of the one is deemed a burning of 
the other, within the foregoing definition of arson, and as against any person 
actually participating in the original setting fire, as of the moment when 
the fire from the one shall communicate to and burn the other. [R. C. 1905, 
§ 91382; Pen. C. 1877, § 525; R. C. 1899, § 7391.] 

9859. Degrees of arson. Arson is distinguished in four degrees. [R. C. 
1905, hl ee Pen. C. 1877, § 526; R. C. 1899, § 7392.] 


erdict of “ guilty as charged” is sufficient on information charging certain degree 
of arson. State v. McDonald, 16 S. D. 78, 91 N. W. 447. 


§ 9860. In the first degree. Maliciously burning in the nighttime an 1n- 
habited building, in which there is at the time some human being, 1s arson 
in the first degree. [R. C. 1905, § 9134; Pen. C. 1877, § 527; R. C. 1899, § 7393.] 

As to similar provision in Cal. Pen. Code, § 454, see People v. Fisher, 51 Cal. 319. 

§ 9861. Exception. Appurtenance to building. No warehouse, barn, shed 
or other outhouse, is a subject of arson in the' first degree, unless it 1s mme- 
diately connected with, and forms part of an inhabited building. [R. C. 1905, 
§ 9135 ; Pen. C. 1877, § 528; R. C. 1899, § 7394.] . 

§ 9862. Arson in second degree. Maliciously burning in the daytime an 
inhabited building, in which there is at the time some human being, 1s arson 
ore “nila degree. [R. C. 1905, § 9136; Pen. CO. 1877, § 529; B. C. 1899, 

§ 9863. When burning in nighttime is. Maliciously burning in the night- 
time a building, not an inhabited building, but adjoining to or within the 
curtilage of an inhabited building in which there is at the time some human 
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being, so that such inhabited building ig endangered, even though it is not 
in fact injured by such burning, is arson in the second degree. [R. C. 1905, 
§ 9137; Pen. C. 1877, § 530; R. C. 1899, § 7396. ] : 

§ 9864. Arson in third degree. Maliciously burning in the daytime a build- 
ing the burning of which in the nighttime would be arson in the second 
degree, is arson in the third degree. [R. C. 1905, § 9138; Pen. C. 1877, § 531; 
R. C. 1899, § 7397, 

Sufficient pleading of arson in third degree. State v. Young, 9 N. D. 165, 82 N. W. 
420; State v. McDonald, 16 S. D. 78, 91 N. W. 447. 


§ 9865. When burning in nighttime is. Maliciously burning in the night- 
time any buildin » not the subject of arson in the first or second degree, 
including any house for public worship, school ‘house or public building 
belonging to the state, or to any county, city, town or village, any building in 
which have usually been deposited the papers of any public officer, and any 
barn, mill or manufactory, is arson in the third degree. [R. C. 1905, § 9139; 
Pen. C. 1877, § 532; R. C. 1899, § 7398.] ; 

§ 9866. Arson in fourth degree. Maliciously burning in the daytime any 
building the burning of which in the nighttime would be arson in the third 
degree, is arson in the fourth degree. [R. C. 1905, § 9140; Pen. C. 1877, 
§ 533; R. C. 1899, § 7399.] ae = 

§ 9867. ishment for arson. Arson is punishable by imprisonment in 
the penitentiary as follows: 

1, Arson in the first degree, for any term not less than ten years. 

- Arson in the second degree, not exceeding ten years and not less than 
seven years. 
, 3. Arson in the third degree, not exceeding seven years and not less than 
our years, 

4. Arson in the fourth degree, not exceeding four years and not less than 
one year, or by imprisonment in a county jail not exceeding one year. [R. C. 
1905, : 9141; Pen. C. 1877, § 534; B.C. 1899, § 7400.] 


ruel and unusual punishment for arson. 35 L.B.A, 569, 


CHAPTER 59. 
BURGLARY AND HOUSE BREAKING AND UNLAWFUL ENTERING. 


§ 9868. Burg! in first degree defined. Every person who breaks into 
and enters in the nighttime the dwelling house of another, in which there 
is at the time some human being, with intent to commit some crime therein, 
either : 

1. By forcibly bursting or breaking the wall, or an outer door, window 
or shutter of a window of such house, or the lock or bolt of such door, or 
the fastening of such window or shutter ; or, 

2. By breaking in any other manner, being armed with a dangerous weapon, 
or being assisted or aided by one or more confederates, then actually present; 
or, hee 
3. By unlocking an outer door by means of false keys, or by picking the 
lock thereof, . 

Is guilty of burglary in the first degree. [R. C. 1905, § 9142; Pen. C. 1877, 
§ 535; R. C. 1899, § 7401.] 


Burglary and larceny cannot be charged as single offense. State v. Smith, 2 N. D. 
515, 52 N. W. 320. 
ie 3 and entry. 139 Am. aye ae ; 
ntry by consent of owner. 91 - Dee. : 
Essential elements of crime of burglary and what “breaking” will support indict- 
ae for. 2 Am. St. Rep. 383. 6 LR.A.(NB.) 999 
urglary by going-upon piazza. 46 L.R.A.(N.S. . 
patel a ing open door already partly open. 47 L.R.A.(N.S.) 717. 
——by raising window already partly open. 17 L.R.A.(N.S.) 1102. 
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Burglary by forcing screen door or window. 17 L.R.A.(N.S.) 1100; 38 L-RA.(N.8.) 
770. 


Criminal liability for agent’s act. 41 L.R.A. 652. 

Criminal liability of children for burglary. 36 L.R.A. 201. 

What intoxication will excuse burglary. 36 L.R.A. 470. 

Instigation of offense as a defense to prosecution. 30 L.R.A.(N.S.) 951. 

Proof of corpus delicti. 68 L.R.A. 41, 70, 71, 72, 73. Cal. 524; 

As to similar provision in Cal. Pen. Code, § 459, see People v. St. Clair, 55 aS peti ad 
People v. St. Clair, 56 Cal. 406; People v. Nelson, 58 Cal. 104; People v. Car. se 
59 Cal. 381; People v. Smith, 86 Cal. 238, 24 Pac. 988; People v. Phelan, 93 a com 
28 Pac. 855; People v. Barry, 94 Cal. 481, 29 Pac. 1026; People v. Hall, 94 Cal. oa 
30 Pac. 7; People v. Miller, 121 Cal. 343, 53 Pac. 816; People v. Goldsworthy, he i . 
600, 62 Pac. 1074; People v. Webber, 138 Cal. 145, 70 Pac. 1098; People v. Mc “a ory 
138 Cal. 481, 71 Pac. 568, 72 Pac. 48, 61 L.R.A. 245; People v. Devlin, 143 Cal. 128, 
76 Pac. 900. 


§ 9869. In second degree defined. Every person who breaks into any 
dwelling house in the daytime under such circumstances as would have con- 
stituted the crime of burglary in the first degree if committed in the nighttime, 
is guilty of burglary in the second degree. [R. C. 1905, § 9148; Pen. C. 1877, 

536; R. C. 1899, § 7402. 
$ oe moe tei 2 Cal. Pen. Code, § 460, see People v. Barnhart, 59 Cal. 381. 

§ 9870. Same. Breaking inner door. Every person who, having entered 
the dwelling house of another in the nighttime, through an open outer door 
or window or other aperture not made by such person, breaks any inner 
door, window, partition or other part of such house, with intent to commit 
any crime, is guilty of burglary in the second degree. [R. C. 1905, § 9144; 
Pen. C. 1877, § 537; R. C. 1899, § 7403.] : 

§ 9871. Same. Every person who, being lawfully in any dwelling house, 
breaks in the nighttime any inner door of the same house with intent to 
commit any crime, is guilty of burglary in the second degree. [R. C. 1905, 
§ 9145; Pen. C. 1877, § 588; R. C. 1899, § 7404.] : 

§ 9872. Burglary in third degree. Every person who breaks into any 
dwelling house in the nighttime, with intent to commit a crime, but under 
such circumstances as do not constitute the offense of burglary in the first 
degree, is guilty of burglary in the third degree. [R. C. 1905, § 9146; Pen. C. 
1877, § 539; R. C. 1899, § 7405.) 

As to similar provision in Cal. Pen. Code, § 460, see People v. Barnhart, 59 Cal. 381. 

§ 9873. Same. Other buildings. Every person who breaks and enters, 
in the day or in the nighttime, either: : 

1, Any building within the curtilage of a dwelling house, but not forming 
a part thereof; or, ; 

2. Any building or any part of any building, booth, tent, railroad car, 
vessel or other structure or erection in which any property is kept, with intent 
to steal therein or to commit any felony, 

Is guilty of burglary in the third degree. [R. C. 1905, § 9147; Pen. ©. 
1877, § 540; R. C. 1899, § 7406.] 

eit pleading of burglary in third degree. State v. La Croix, 8 8. D. 369, 66 
“ Entering ” is sufficient without “ breaking” to constitute crime of burglary. State 
v. Vierck, 23 S. D. 166, 120 N. W. 1098. 


Conviction for entering car with intent to steal sustained under indictment for 
burglarizing railroad car. State v. Tough, 12 N. D. 425, 96 N. W. 1025. 


§ 9874. Burglary in fourth degree. Every person who breaks and enters 
the dwelling house of another, by day or by night, in such manner as not to 
constitute any burglary specified in the preceding section, with intent to 
commit 4 crime, is guilty of burglary in the fourth degree. [R. C. 1905, 
§ 9148; Pen. C. 1877, § 541; R. C. 1899, § 7407.] 

As to similar provision in Cal. Pen. Code, § 460, see People v. Barnhart, 59 Cal. 381. 

§ 9875. Same. Breaking out. Every person who, having committed any 
crime in the dwelling house of another, breaks in the nighttime, any outer 
door, window shutter or other part of such house, to get out of the same, 
is guilty of burglary in the fourth degree. [R. C. 1905, § 9149; Pen. C. 1877, 
§ 542; R. C. 1899, § 7408. ] 
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§ 9876. Punishment for burglary. Burglary is punishable by imprison- 
ment in the penitentiary as follows: 

1. Burglary in the first degree, for any term not less than ten years. 

2. Burglary in the second degree, not exceeding ten years and not less 
than five. 

3. Burglary in the third degree, not less than one and not exceeding five 
years. : 
4. Burglary in the fourth degree, not less than one and not exceeding three 
years. [R. C. 1905, § 9150; Pen. C. 1877, § 548; R. C. 1899, § 7409.] 

Cruel and unusual ‘punishment for burglary. 35 L.R.A. 570. 
see — provision in Cal. Pen. Code, § 461, see People v. Smith, 143 Cal. 597, 

§ 9877. Having burglar’s implements in possession. Every person who, 
under circumstances not amounting to any felony, has in his possession any 
dangerous offensive weapon or instrument whatever, or any picklock, crow, 
key, bit, jack, jimmy, nippers, pick, betty or other implement of burglary, 
with intent to break and enter any building, booth, tent, railroad car, vessel 
or other structure or erection, and to commit any felony therein, is guilty of 
a@ misdemeanor. [1909, ch. 91; R. C. 1905, § 9151; Pen. C. 1877, § 544; RB. C. 


1899, § 7410.) 
rocuring or providing instrumentalities for commission of burglary as an attempt to 


commit. 6 L.R.A.(N.S.) 804. 
Possession of recently stolen property as evidence of burglary. 12 L.R.A.(N.S.) 199. 


§ 9878. Unlawfully entering building. Every person who, under circum- 
stances not amounting to any burglary, enters any building or part of any 
building, booth, tent, warehouse, railroad car, vessel or other structure or 
erection with intent to commit any felony, larceny or malicious mischief, 
is guilty of a misdemeanor. [R. C. 1905, § 9152; Pen. C. 1877, § 545; R. C. 


1899, § 7411.] © 
nviction for entering car with intent to steal sustained under indictment for 


burglarizing railroad car. State v. Tough, 12 N. D. 425, 96 N. W. 1025. 
hy con provision in N. Y. Pen. Code, § 505, see People v. Meegan, 104 N. Y. 
§ 9879. Use of high explosives to effect entry. Punishment. Any person 
who, with intent to commit any crime, breaks into or enters a building and 
commits or attempts to commit a crime by the use of nitro-glycerine, dyna- 
mite, gunpowder or any other high explosive, is guilty of a felony. Any 
violation of this act is punishable by imprisonment in the penitentiary of 
this state for not less than twenty years, and not more than forty years. 
[1907, ch. 124, § 1.] 
§ 9880. Dwelling house defined. The term ‘‘ dwelling house,’’ as used in 
this chapter, includes every house or edifice, any part of which has usually 
been occupied by any person lodging therein at night, and any structure 
joined to and immediately connected with such a house or edifice. [R. C. 1905, 


§ 9153; Pen. C. 1877, § 546; R. C. 1899, § 7412.] 
What is a house within the meaning of the law of burglary. 22 Am. Dec. 150. 


§ 9881. Nighttime defined. The word ‘‘ nighttime,’’ in this chapter includes 
the period between sunset and sunrise. [R. C. 1905, § 9154; Pen. C. 1877, 
§ 547; R. C. 1899, § 7413.] 


CHAPTER 60. 
FORGERY AND COUNTERFEITING. 


§ 9882. Forgery in first degree. Every person who, with intent to defraud, 
forges, counterfeits or falsely alters: 

1, Any will or codicil of real or personal property or any deed or other 
instrument being or purporting to be the act of another, by which any right 
or interest in real property is or purports to be transferred, conveyed or 
in any way changed or affected; or, 
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2. Any certificate or indorsement of the acknowledgment by any person 
of any deed or other instrument which by law may be recorded or given in 
evidence, made or purporting to have been made by any officer duly author- 
ized to make such certificate or indorsement; or, 

3. Any certificate of the proof of any deed, will, codicil or other instrument 
which by law may be recorded or given in evidence, made or purporting to 
have been made by any court or officer duly authorized to make such 
certificate, 


Is guilty of forgery in the first degree. [R. C. 1905, § 9155; Pen. C. 1877, 
§ 548; R. C. 1899, § 7414.] 


What is forgery. 22 Am. Dec. 306; 119 Am. St. Rep. 317. hi 31 
x a oa assumption of authority in signing another’s name as agent for him. 

. 831. 

-——fraudulently procurin uine signature. 26 L.R.A.(N.S.) 138. 

Deed signed ander false Tmoression imiuced by fraud as to its contents or char- 
acter as a reery- 86 L.R.A.(N.S.) 540. 

Signing of writing, what sufficient to amount to forgery. 55 Am. Rep. 651. 

What may be the subject of forgery. 8 Am. St. Rep. 466. 

Forgery of worthless instruments. 24 L.R.A. 33. 

——of order or request for goods. 82 L.R.A.(N.8.) 827. 

——f recommendations or letters of introduction. 1 L.R.A.(N.S.) 730. 

Several forgery offenses, growing out of same facts. 31 L.R.A.(N.S.) 725, 730. 

Forgery of different instruments at one time as one or more crimes. 61 L.R.A. 819. 

What intoxication will excuse forgery. 36 L.R.A. 470. 

Proof of corpus delicti in prosecution for forgery. 68 L.R.A. 86, 70 71, 72. 

As to similar provision in dal. Pen. Code, § 470, see Correio v. Lynch, 65 Cal. 273, 8 
Pac. 889; Ex parte Finley, 66 Cal. 262, 5 Pac. 222; People v. Elliott, 90 Cal. 586, 37 
Pac. 433; People v. Bibby, 91 Cal. 470, 27 Pac. 781; People v. Munroe, 100 Cal. 664, 
38 Am. St. Rep. 323, 35 Pac. 826, 24 L.R.A. 33; People v. Smith, 103 Cal. 563, 37 Pac. 
516; People v. Eppinger, 105 Cal. 36, 38 Pac. 538; eople v. Bendit, 111 Cal. 274, 52 
Am. St. Rep. 186, 43 Pac. 901, 31 L.R.A. 831; People v. Turner, 113 Cal. 278, 45 Pac. 331; 
People v. Dole, 122 Cal. 486, 68 Am. St. Rep. 50, 55 Pac. 581; People v. Compton, 123 
Cal. 403, 56 Pac. 44; People v. Terrill, 127 Cal. 99, 59 Pac. 836; People v. (Rushing, 
130 Cal. 449, 80 Am. St. Rep. 141, 62 Pac. 742; nous v. Terrill, 183 Cal. 120, 65 Pac. 
303; People v. Chretien, 137 Cal. 450, 70 Pac. 305; eople v. McGlade, 139 Cal. 66, 72 
Pac. 600; People v. Thornburgh, 4 Cal. App. 38, 87 Pac. 234; People v. Harben, 5 Cal. 
App. 29, 91 Pac. 398; People v. McPherson, 6 Cal. App. 266, 91 Pac. 1098. 


§ 9883. Same. Public securities. Every person who, with intent to defraud, 
forges, counterfeits or falsely alters: 

1. Any certificate or other public security, issued or purporting to have 
been issued under the authority of this state by virtue of any law thereof, by 
which certificate or other public security, the payment of any money abso- 
lutely or upon any contingency is promised, or the receipt of any money or 
property acknowledged; or, : 

2. Any certificate of any share, right or interest in any public stock 
created by virtue of any law of this state issued or purporting to have been 
issued by any public officer, or any other evidence of any debt or liability 
of this State, either absolute or contingent, issued or purporting to have 
been issued by any public officer ; or, ; 

3. Any indorsement or other instrument transferring or purporting to 
transfer the right or interest of any holder of any such certificate, public 
Security, certificate of stock, evidence of debt or liability, or of any person 
entitled to such right or interest, 


Is guilty of forgery in the first degree. [R. C. 1905, § 9156; Pen. C. 1877, 
§ 549; R. C. 1899, § 7415.) 

§ 9884. Second degree. Public and corporate seals. Every person who, 
with intent to defraud, forges or counterfeits the great seal of this state, 
the seal of any public officer authorized by law, the seal of any court of 
record, including the seal of the judge of the county court, or the seal of any 
corporation created by the laws of this state, or of any state, government or 
country, or any public seal authorized or recognized by the laws of this 
state or of any other state, government or country, or who falsely makes, 
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forges or counterfeits any impression, purporting to be the impression of any 
such seal, is guilty of forgery in the second degree. [R. C. 1905, § 9157; 
Pen. C. 1877, § 550; R. C. 1895, § 7416.] 

§ 9885. Same. Records and official returns. Every person who, with intent 
to defraud, falsely alters, destroys, corrupts or falsifies: 

1. Any record of any will, codicil, conveyance or other instrument, the 
record of which is, by law, evidence; or, 

2. Any record of any judgment in a court of record, or any enrollment of 
any decree of a court of equity; or, 

3. The return of any officer, court or tribunal to any process of any court, 

Is guilty of forgery in the second degree. [R. C. 1905, § 9158; Pen. C. 
1877, § 551; R. C. 1899, § 7417.] 

§ 9886. Same. Entry in record. Every person who, with intent to de- 
fraud, falsely makes, forges or alters, any entry in any book of records, or any 
instrument purporting to be any record or return specified in the last section, 
is guilty of forgery in the second degree. [R. C. 1905, § 9159; Pen. C. 1877, 
§ 552; R. C. 1899, § 7418.] 

§ 9887. Same. False certificates. If any officer authorized to take the 
acknowledgment or proof of any conveyance of real property, or of any other 
instrument which by law may be recorded, knowingly and falsely certifies 
that any such conveyance or instrument was acknowledged by any party 
thereto, or was proved by any subscribing witness, when in truth such convey- 
ance or instrument was not acknowledged or proved as certified, he is guilty 
of forgery in the second degree. [R. C. 1905, § 9160; Pen. C. 1877, § 553; 
R. C. 1899, § 7419.] 

Liability of no or othe i to owl ent or affidavit. 49 
LRA(NS) 45, ed oe ee giecen senmagnmme peer geste: 

§ 9888. Same. False plates. Every person who makes or engraves, or 
causes or procures to be made or engraved, any plate in the form or similitude 
of any promissory note, bill of exchange, draft, check, certificate of deposit 
or other evidence of debt, issued by any banking corporation or association, 
or individual banker, incorporated or carrying on business under the laws 
of this state or of any other state, government or country, without the 
authority of such bank, or has or keeps in his custody or possession any such 
plate, without the authority of such bank, with intent to use or permit the 
same to be used for the purpose of taking therefrom any impression, to be 
passed, sold or altered, or has or keeps in his custody or possession, without 
the authority of such bank, any impression taken from any such plate, with 
intent to have the same filled up and completed for the purpose of being 
passed, sold or altered; or makes or causes to be made, or has in his custody 
or possession, any plate upon which are engraved any figures or words, which 
may be used for the purpose of falsely altering any evidence of debt issued 
by any such bank, with the intent to use the same, or to permit them to be 
used for such purpose, is guilty of forgery in the second degree. [R. C. 1905, 
§ 9161; Pen. C. 1877, § 554; R. C. 1899, § 7420.] 

§ 9889. When plates deemed imitation. Every plate specified in the last 
section shall be deemed to be in the form and similitude of the genuine instru- 
ment imitated, in either of the following cases: 

1. When the engraving on such plate resembles and conforms to such parts 
of the genuine instrument as are engraved; or, 

2. When such plate is partly finished, and the part so finished resembles 
and conforms to similar parts of the genuine instrument. [R. C. 1905, § 9162; 
Pen. C. 1877, § 555; R. C. 1899, § 7421.] 

. Selling forged instruments. Every person who sells, exchanges or 
delivers for any consideration any forged or counterfeited promissory note, 
check, bill, draft or other evidence of debt or engagement for the payment 
of money absolutely, or upon any contingency, knowing the same to be forged 
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or counterfeited, with intent to have the same uttered or passed, or who offers 
any such note or other instrument for sale, exchange or delivery for any 
consideration, with the like knowledge and intent, or who receives any such 
note or other instrument upon a sale, exchange or delivery for any considera- 
tion with the like knowledge and intent, is guilty of forgery in the second 
degree. [R. C. 1905, § 9163; Pen. C. 1877, § 556; R. C. 1899, § 7422.] 
As to similar provision in Cal. Pen. Code, § 476, see People v. Elliott, 90 Cal. 586, 27 
Pac. 433; People v. Eppinger, 105 Cal. 36, 38 Pac. 538; People v. Eppinger, 109 Cal. 
294, 41 Pac. 1037; People v. Eppinger, 114 Cal. 350, 46 Pac. 97; People v. Ellenwood, 
119 Cal. 166, 51 Pac. 553; People v. Terrill, 133 Cal. 120, 65 Pac. 303; People v. 
Chretien, 137 Cal. 450, 70 Pac. 305; People v. Harben, 5 Cal. App. 29, 91 Pac. 398. 

§ 9891. Having same in possession. Every person who, with intent to de- 
fraud, has in his possession any forged, altered or counterfeited negotiable 
note, bill, draft or other evidence of debt, issued or purporting to have been 
issued by any corporation or company duly authorized for that purpose by 
the laws of this state or of any other state, government or country, the forgery 
of which is hereinbefore declared to be punishable, knowing the same to be 
forged, altered or counterfeited, with intent to utter the same as true or as 
false, or to cause the same to be so uttered, is guilty of forgery in the second 
degree. [R. C. 1905, § 9164; Pen. C. 1877, § 557; R. C. 1889, § 7423.] 

§ 9892. Forgery in fourth degree. Every person who has in his posses- 
sion any forged or counterfeited instrument, the forgery of which is here- 
inbefore declared to be punishable, other than such as are enumerated in 
the last section, knowing the same to be forged, counterfeited or falsely 
altered, with intent to injure or defraud by uttering the same as true or false, 
or by causing the same to be so uttered, is guilty of forgery in the fourth 
degree. [R. C. 1905, § 9165; Pen. C. 1877, § 558; R. C. 1899, § 7424.] 

§ 9893. Second degree. Issuing false certificates. Every officer, and every 
agent of any corporation or joint stock association, formed or existing under 
or by virtue of the laws of this state, or of any other state, government or 
country, who, within this state, willfully signs or procures to be signed, 
with intent to issue, sell or pledge or to cause to be issued, sold or pledged, 
or who willfully issues, sells or pledges or causes to be issued, sold or pledged, 
any false or fraudulent certificate or other evidence of the ownership or 
transfer of any share or shares of the capital stock of such corporation or 
association, whether of full paid shares or otherwise, or of any interest in its 
property or profits, or of any certificate or other evidence of such ownership, 
transfer or interest, or any instrument purporting to be a certificate or other 
evidence of such ownership, transfer or interest, the signing, issuing, selling 
or pledging of which has not been duly authorized by the board of directors 
or other managing body of such corporation or association having authority 
to issue the same, is guilty of forgery in the second degree. [R. C. 1905, 
§ 9166; Pen. C. 1877, § 559; R. C. 1899, § 7425.] 

§ 9894. Same. Reissuing cancelled certificates. Every officer, and every 
agent of any corporation or joint stock association formed or existing under 
or by virtue of the laws of this state, or of any other state, government or 
country, who, within this state, willfully reissues, sells or pledges, or causes to 
be reissued, sold or pledged, any surrendered or cancelled certificate, or other 
evidence of the ownership or transfer of any share or shares of the capital 
stock of such corporation or association or of an interest in its property or 
profits, with intent to defraud, is guilty of forgery in the second degree. 
[R. C. 1905, § 9167; Pen. C. 1877, § 560; R. C. 1899, § 7426.] 

§ 9895. Same. False evidence of debt. Every officer, and every agent of 
any corporation, municipal or otherwise, of any joint stock association formed 
or existing under or by virtue of the laws of this state, or of any other state, 
government or country, who, within this state, willfully signs or procures 
to be signed with intent to issue, sell or pledge, or to cause to be issued, sol¢ 
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or pledged, or who willfully issues, sells or pledges, or causes to be issued, 
sold or pledged, any false or fraudulent bond or other evidence of debt 


against such corporation or association, or any instrument purporting to be 


the Signing, issuing, Selling or pledging of which has not been duly authorized 
by the board of directors or common council or other managing body or 
officers of such corporation having authority to issue the same, is guilty of 
forgery in the Second degree. [R. C. 1905, § 9168; Pen. C. 1877, § 561; R. C. 
1899, § 7427.] 

§ 9896. Same. Counterfeiting coin, Every person who counterfeits any 
gold or silver coin, whether of the United States or of any foreign government 
or country, with intent to sell, utter, use or circulate the same as genuine, 
within this state, is guilty of forgery in the second degree. [R. C. 1905, 
§ 9169; Pen. C. 1877, § 562: R. C. 1899, § 7428.] 

- Same. Counterfeiting coin for export. Every person who counter. 
feits any gold or silver coin, whether of the United States or of any foreign 
country or government, with intent to export the same, or permit them to 
be exported, to injure or defraud any foreign government or the subjects 
thereof, is guilty of forgery in the third degree. [R. C. 1905, § 9170; Pen. C. 
1877, § 563; R. C. 1899, § 7429. ] 

§ 9898, degree, Forging process of court. Every person who, with 
intent to defraud, falsely makes, alters, forges or counterfeits - 

1. Any instrument in Writing, being or purporting to be any process 
issued by any competent court, magistrate or officer, or being or purporting 


Competent court or officer, or being or purporting to be, any license or 


or in any manner affected, the punishment of which is not hereinbefore pre- 
scribed, by which false making, altering, forging or counterfeiting, any person 
may be affected, bound or in any way injured in his person or property, 
Is guilty of forgery in the third degree. [R. C. 1905, § 9171; Pen. C. 1877, 
64; R. ©. 1899, § 7430.] 
_ § 9899. Same. False entries in public books. Every person who, with 


discharged, diminished, created or in any manner affected, is guilty of forgery 
in the third degree. [R. C. 1905, § 9172; Pen. ©. 1877, § 565; R. C. 1899, 
§ 7431.] 


Same to have been forged, counterfeited or falsely altered, is guilty of 
forgery in the third degree. [R. C. 1905, § 9173; Pen. C. 1877, § 566; R. C. 
] 


Order for goods in carrier’s possession as subject of forgery. 32 L.R.A.(N.S.) 338. 
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§ 9901. Same. Forging United States stamps. Every person who forges, 
counterfeits or alters any postage or revenue stamp of the United States, or 
who sells or offers or keeps for sale, as genuine or as forged, any such stamp, 
knowing it to be forged, counterfeited or falsely altered, is guilty of forgery 
in the third degree. [R. C. 1905, § 9174; Pen. C. 1877, § 567; R. C. 1899, 
§ 7433.] : 

§ 9902. Same. False entries in corporate books. Every person who, with 
intent to defraud, makes any false entry, or falsely alters any entry made 
in any book of accounts kept by any corporation within this state, or in any 
book of accounts kept by any such corporation or its officers, and delivered 
or intended to be delivered, to any person dealing with such corporation, by 
which any pecuniary obligation, claim or credit is or purports to be discharged, 
diminished, increased, created or in any manner affected, is guilty of forgery 
ra ry as degree. [R. C. 1905, § 9175; Pen. C. 1877, § 568; R. C. 1899, 

1434, 

§ 9903. Fourth degree. False entries by corporate officers. Every person 
who, being a member or officer, or in the employment of any corporation, 
association or partnership, falsifies, alters, erases, obliterates or destroys 
any account or book of accounts or records belonging to such corporation, 
association or partnership or appertaining to their business, or makes any false 
entries in such account or book, or keeps any false account in such business, 
with intent to defraud his employers, or to conceal any embezzlement of their 
money or property, or any defalcation or other misconduct, committed by 
any person in the management of their business, is guilty of forgery in the 
fourth degree. [R. C. 1905, § 9176; Pen. C. 1877, § 569; R. C. 1899, § 7435.] 

§ 9904. Same. Counterfeit coin. Every person who has in his possession 
any counterfeit of any gold or silver coin, whether of the United States or of 
any foreign country or government, knowing the same to be counterfeited, 
with intent to sell, utter, use, circulate or export the same, as true or as 
false, or by causing the same to be so uttered or passed, is guilty of forgery in 
the fourth degree. [R. C. 1905, § 9177; Pen. C. 1877, § 570; R. C. 1899, § 7436.] 

§ 9905. Punishment of forgery. Forgery is punishable by imprisonment in 
the penitentiary as follows: 

1, Forgery in the first degree, by imprisonment not less than ten years. 
os ee in the second degree, not exceeding ten years and not less 
than five. 


3. Forgery in the third degree, not less than one and not exceeding five 
years. ; 

4. Forgery in the fourth degree, by imprisonment in the penitentiary not 
less than one and not exceeding two years, or by imprisonment in a county jail 
ark ed one year. [R. C. 1905, § 9178; Pen. C. 1877, § 571; R. C. 1899, 

§ 9906. Uttering forged instrument or coin. Every person who, with intent 
to defraud, utters or publishes as true, any forged, altered or counterfeited 
instrument, or any counterfeit gold or silver coin, the forging, altering or 
counterfeiting of which is hereinbefore declared to be punishable, knowing 
such instrument or coin to be forged, altered or counterfeited, is guilty of 
forgery in the same degree as if he had forged, altered or counterfeited the 
instrument or coin so uttered, except as in the next section specified. [R. C. 
1905, § 9179; Pen. C. 1877, § 572; R. C. 1899, § 7438.] 

Instrument showing on its face that it neither creates nor urports to create any lia- 


bility is not subject of for ] insic facts exist making it so. State v. Ryan, 
oN. D.419, 03.'N. W. asso ee es tacts exist inaking 


What constitutes uttering or publishing. 8 L.R.A.(N.S.) 1175. 
Uttering sufficient to sustain conviction for forgery. 119 Am. St. Rep. 317. 
_ § 9907. Exception. Receipt in good faith. If it appears on the trial of the 
information or indictment, that the accused received such forged or counter- 
feited instrument or coin from another, in good faith, and for a good and 
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valuable consideration, without any circumstances to justify a suspicion of 
its being forged or counterfeited, the jury may find the defendant guilty 
of forgery in the fourth degree. [R. C. 1905, § 9180; Pen. C. 1877, § 573; 
R. C. 1899, § 7439.] 

§ 9908. Signing own as name of another. Every person who, with intent 
to defraud, makes or subscribes any instrument in his own name, intended to 
create, increase, discharge, defeat or diminish any pecuniary obligation, right 
or interest, or to transfer or affect any property whatever, and utters or 
passes such instrument, under the pretense that it is the act of another who 
bears the same name, is guilty of forgery in the same degree as if he had 
forged the instrument of a person bearing a different name from his own. 
[R. C. 1905, § 9181; Pen. C. 1877, § 574; R. C. 1899, § 7440. ] 

§ 9909. Indorsing own as name of another. Every person who, with intent 
to defraud, indorses any negotiable instrument in his own name, and utters 
or passes such instrument, under the fraudulent pretense that it is indorsed 
by another person who bears the same name, is guilty of forgery in the same 
degree as if he had forged the indorsement of a person bearing a different 
name from his own. [R. C. 1905, § 9182; Pen. C. 1877, § 575: RB. C. 1899, 
§ 7441.] 

§ 9910. Erasures and obliterations. The total or partial erasure or oblitera- 
tion of any instrument or writing, with intent to defraud, by which any 
pecuniary obligation, or any right, interest or claim to property is or is 
intended to be created, increased, discharged, diminished or in any manner 
affected, is forgery in the same degree as the false alteration of any part 
of such instrument or writing. [R. C. 1905, § 9183; Pen. QC, 1877, § 576; 
R. C. 1899, § 7442.] 

Forgery by raising amount of negotiable paper. 22 L.R.A. 686. . 

§ 9911. Writing and written defined. Every instrument partly printed and 
partly written, or wholly printed with a written signature thereto, and every 
signature of an individual, firm or corporation, or of any officer of such body, 
and every writing purporting to be such signature, is a writing or a written 
instrument, within the meaning of the provisions of this chapter. [R. C. 1905, 
§ 9184; Pen. C. 1877, § 577; R. C. 1899, § 7443.] 

§ 9912. Fictitious name to instrument. The false making or forging of an 
evidence of debt purporting to have been issued by any corporation and 
bearing the pretended signature of any person as an agent or officer of such 
corporation, is forgery in the same degree as if such person was at the time 
an officer or agent of such corporation ; notwithstanding such person may 
never have been an officer or agent of such corporation, or notwithstanding 
there never was any such person in existence. [R. C. 1905, § 9185; Pen. C. 


1877, § 578; R. C. 1899, § 7444.) 


CHAPTER 61, 


LARCENY. 


§ 9913. Larceny defined. Larceny is the taking of personal property accom- 
plished by fraud or stealth, and with intent to deprive another thereof. [R. C. 


1905, § 9186; Pen. C. 1877, § 580; R. C. 1899, § 7445.] 

Information charging in ie, of statute sufficient. State v. Hellekson, 13 8S. D. 
242, 83 N. W. 254. 

As to defining “ steal” to jury. State v. Tough, 12 N. D. 425, 96 N. W. 1025. ; 

Proof of larceny of gelding is sufficient to sustain information alleging larceny o 
horse. State v. Matejousky, 22 8. D. 30, 115 N. W. 96. 

What constitutes larceny. 57 Am. Dec. 271; 88 Am. St. Rep. 559. 

What constitutes asportation. 29 L.R.A.(NS.) 38. 

Definition of larceny. 30 Am. (Rep. 159. 

Intent essential to the crime of larceny. 51 Am. Rep. 312, 

Larceny of moneys borrowed. 46 Am. Rep. 183. 

of money received to be changed. 40 Am. Rep. 553. 
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Larceny of mon aid by mistake. 34 Am. Rep. 591. 

—of Tmoné pad property delivered by mistake. 52 L.R.A. 136. 

——of articles of value concealed in goods purchased or in waste matter. 22 
pres eel re by trick. 1 L.R.A.(N.S.) 862 
by obtaining mone rick, -R. S. ; 
aay freudalent shi ps game. 1 L.R.A.(N.S.) 862; 20 L.R.A.(N.S.) 1164; 42 
LR.A.(NS.) 735, 

—— by taking away greater quantity of purchased article than was paid for. 1 
B. R. C. 1004. 

———by wrongful sale of pledged property or collateral. 31 L.R.A.(N.S.) 999. 

——by sale of another’s property. 10 L.R.A.(N.S.) 816. 

———by making or procuring fraudulent orders on public funds. 32 L.R.A.(N.S.) 234, 

——by fraudulent conversion of Property by one legally in charge or custody thereof. 
2 L.R.A.(N.S.) 249, ; 

——by failure to account for fund to one jointly interested therein. 31 L.R.A.(NS.) 
822 





as abstracting money or other property from letter given one to mail. 47 
LR.A.(NS.) 852. 


Taking of property by general owner for purpose of defeating a lien thereon as 
larceny. 12 L.R.A.(N.S,) 94. 
Purpose of applyin property on debt as affecting larceny. 32 L.R.A.(N.S.) 420. 
Effect of consent o bailee, agent or servant to taking of property. 7 L.R.A.(N.S.) 
1149, 


Larceny by one spouse of the other’s roperty. 29 L.R.A.(N.S.) 830, 
Dogs as subjects of larceny. 15 Am. ep. 356; 40 Am. Rep. 83. 
Check as subject of larceny. 42 L.R.A.(N.S.) 498. 

What intoxication will excuse larceny. 36 L.R.A. 469. 

Kleptomania as a defense. 18 L.R.A. 229; 43 L.R.A.(N.S.) 150. 
Criminal liability of children for larceny. 36 L.R.A. 201. 

———f corporation. 2 B. R. C. 249. 


Stealing property from different owners at the same time as distinct offenses. 42 
L.R.A.(N.S.) 967. 


Proof of corpus delicti in prosecution for larceny. 68 L.R.A. 40; 28 L.R.A.(N.S.) 536; 

Evidence of other crimes in Prosecution for. 62 L.R.A, 231; 43 L.R.A.(N.S.) 776. 

As to similar provision in Cal. Pen, Code, § 484, see People v. De Coursey, 61 Cal. 
134; People v. Meyer, 75 Cal. 383, 17 Pac. 431; People v. Smith, 86 Cal. 238, 24 Pac. 
988; People v. Lopez, 90 Cal. 569, 27 Pac. 427; People vy. Shaughnessy, 110 Cal. 598, 42 
Pac. 2; People v. Lonnen, 139 Cal. 634, 73 Pac. 586. 

§ 9914. Same. Appropriating lost property. One who finds lost property 
under circumstances which give him knowledge or means of inquiry as to the 
true owner, and who appropriates such property to his own use, or to the use 
of another person who is not entitled thereto, without having first made such 
effort to find the owner and restore the property to him as the circumstances 
render reasonable and just, is guilty of larceny. [R. C. 1905, § 9187; Pen. C. 
1877, s 581; R. C. 1899, § 7446. ] 


arceny of property found. 37 L.R.A. 121; 30 L.R.A.(N.S.) 339; 17 Am. Rep. 140; 
21 Am. Rep. 187; 34 Am. Rep. 734, 


Appropriation of articles of value concealed in goods purchased or in waste matter. 
22 L.R.A.(N.S.) 1133. 


. As oe provision in Cal, Pen. Code, § 485, see People v. Devine, 95 Cal. 227, 30 
ac. e 

§ 9915. Degrees of larceny. Larceny is divided into two degrees; the first 
of which is termed grand larceny, the second petit larceny. ([R. C. 1908, 
§ 9188; Pen. C, 1877, § 582; R. C. 1899, § 7447.] 

Proof of larceny of gelding is sufficient to sustain information alleging larceny of 
horse. State v. Matejousky, 22 §S. D. 30, 115 N. W. 96. 

§ 9916. Grand and petit larceny defined. Grand larceny is larceny com- 
mitted in either of the following cases: 

1. en the property taken is of value exceeding twenty dollars. ; 

2. When such property, although not of value exceeding twenty dollars in 
value, is taken from the person of another. 


Larceny in other cases is petit larceny. [R. C. 1905, § 9189; Pen. C. 1877, 
§ 583; R. C. 1899, § 7448, " pe § : 


Description of stolen property in j i i t as money in 
: y in information as one gold coin, curren 
this state of value of $5, is sufficient. State v. Faulk, 29 8. D. 183, 116 N. W. 72. f 
‘ Proof of larcen of gelding is sufficient to sustain information alleging larceny 0 
é horse. State vy. atejousky, 22 S. D. 30, 115 N. W. 96. 
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As to similar provision in Cal. Pen. Code, § 487, see People v. Marshall, 59 Cal. 391; 
People v. Barnes, 65 Cal. 16, 2 Pac. 493; People v. Price, 67 Cal. 350, 6 Am. Cr. Rep. 
399, 7 Pac. 745; People v. Smith, 112 Cal. 333, 44 Pac. 663; People v. Comyns, 114 
Cal. 107, 45 Pac. 1034; People v. McElroy, 116 Cal. 583, 48 Pac. 718; People v. Lonnen, 
139 Cal. 634, 73 Pac. 586. 

2. Defense that he had nothing to take to charge of attempt to commit larceny from 
the person. 41 Am. Rep. 492. 

§ 9917. Punishment of grand larceny. Grand larceny is punishable by 
imprisonment in the penitentiary not less than one and not exceeding five 


years. [R. C. 1905, § 9190; Pen. C. 1877, § 584; RB. C. 1899, § 7449.] 
Cruel and unusual punishment for larceny. 35 L.R.A. 573, 577. 
. As OF oad provision in Cal. Pen. Code, § 489, see People v. Wynn, 140 Cal. 661, 74 
ac. : 


§ 9918. Punishment of petit larceny. Petit larceny shall be punishable by 
a fine of not less than ten dollars or more than one hundred dollars, or impris- 
onment in the county jail not to exceed thirty days, or by both such fine and 
imprisonment, at the discretion of the court. [R. C. 1905, § 9191; 1879, ch. 25, 
§ 2; R. C. 1899, § 7450.] 

As to similar provision in Cal. Pen. Code, § 490, see People v. Righetti, 66 Cal. 184, 
4 Pac. 1163. 

§ 9919. Grand larceny in house or vessel. When it appears upon the trial 
of an information or indictment for grand larceny that the larceny alleged 
was committed in any dwelling house or vessel, the offender may be punished 
by imprisonment in the penitentiary not less than one and not exceeding 
eight years. [R. C. 1905, § 9192; Pen. C. 1877, § 586; R. C. 1899, § 7451.] 

§ 9920. Larceny in night time from person. When it appears from such 
trial that such larceny was committed by stealing in the night time, from the 
person of another, the offender may be punished by imprisonment in the 
penitentiary not less than one and not exceeding ten years. [R. C. 1905, 
§ 9193; Pen. C. 1877, § 587; R. C. 1899, § 7452.] 

§ 9921. Larceny of written instruments. Value. If the thing stolen con- 
sists of any evidence of debt or other written instrument, the amount of 
money due thereupon, or secured to be paid thereby, and remaining unsatis- 
fied, or which in any contingency might be collected thereon, or the value of 
the property the title to which is shown thereby, or the sum which might be 
recovered in the absence thereof, as the case may be, shall be deemed the value 
race ‘iia stolen. [R. C. 1905, § 9194; Pen. C. 1877, § 588; R. C. 1899, 

53. 
Valuation of commercial paper for purposes of graduating offense of larceny. 23 
L.R.A.(N.8.) 1063. as pon ? . 

§ 9922. Value of passage tickets. If the thing stolen is any ticket, or other 
paper or writing entitling or purporting to entitle the holder or proprietor 
thereof to a passage upon any railroad, or in any vessel or other public convey- 
ance, the price at which the ticket entitling a person to take a like passage is 
usually sold by the proprietors of such conveyance, shall be deemed the value 
of such ticket. [R. C. 1905, § 9195; Pen. C. 1877, § 589; R. C. 1899, § 7454.] 

§ 9923. Value. Securities never issued. All the provisions of this chapter 
shall apply when the property taken is an instrument for the payment of 
money, evidence of debt, public security or passage ticket, completed and 
ready to be issued or delivered, though the same has never been issued or 
delivered by the makers thereof to any person as a purchaser or owner. [R. C. 
1905, § 9196; Pen. C. 1877, § 590; R. C. 1899, § 7455.] 

§ 9924. Larceny of part of realty. All the provisions of this chapter shall 
apply when the thing taken is any fixture or part of the realty, and is severed 
at the time of the taking, in the same manner as if such thing had been 
severed by another person at some previous time. [R. C. 1905, § 9197; Pen. C. 
1877, § 591; R. C. 1899, § 7456.] 

§ 9925. Larceny of wrecked goods. Every person who takes away any 
goods from any stranded or wrecked steamboat or other vessel, or any goods 
floating on the water, or goods cast by the water upon the shore, or goods 
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lodged upon drifts, snags or other obstructions in a water course, or goods 
found in any creek, or who knowingly becomes possessed of any such, and 
does not deliver the same within forty-eight hours thereafter, to the sheriff 
or coroner of the county where the same is found, is guilty of a misdemeanor. 
[R. C. 1905, § 9198: Pen. C. 1877, § 592; R. C. 1899, § 7457.] 

9926. Buying or receiving stolen property. Every person who buys or 
receives, in any manner, upon any consideration, any personal property of 
any value whatsoever, that has been stolen from any other, knowing the same 
to have been stolen, and with the intent to deprive the owner thereof, is 
punishable by imprisonment in the penitentiary not less than one and not 
exceeding five years, if the value of the goods so brought or received equals 
or exceeds twenty dollars; if the value of said goods is less than twenty dol- 
lars, by imprisonment in the county jail not exceeding thirty days, or by fine 
not exceeding one hundred dollars, or by both such fine and imprisonment. 


[R. C. 1905, § 9199; Pen. C. 1877, § 593; R. C. 1899, § 7458; 1903, ch. 190.] 
Information for receiving stolen property need not allege that it was received “ upon 
ed consideration.” State v. Pirkey, 22 8. D. 550, 118 N. W. 1042, 18 A. & E. Ann. Cas. 


What constitutes crime of receiving stolen property. 26 Am. Dec. 261. ; ; 

Statute making failure to inquire as to possessor’s right equivalent to guilty know]- 
edge. 46 L.R.A.(N.S.) 31. 

nstigation to offense of receiving stolen property. 25 L.R.A. 345. 

Knowledge necessary to convict one of receiving stolen goods. 22 L.R.A.(N.S.) 833. 

Prosecution for receiving stolen pro erty where property in question was stolen in 
foreign state or country. 28 LRA(NS.) 750. 

Proof of corpus delicti in prosecution for receiving stolen property. 68 L.R.A. 55. 

As to similar provision in Cal. Pen. Code, § 496, see People v. iboisi, 89 Cal. 492, 
26 oo 1082; People v. Perini, 94 Cal. 573, 29 Pac. 1027; People v. Tilley, 135 Cal. 61, 
67 Pac. 42. . 

§ 9927. Fraudulent consumption of gas. Every person who, with intent to 
defraud, makes, or causes to be made, any pipe or other instrument or con- 
trivance, and connects the same, or causes it to be connected, with any pipe 
laid for conducting illuminating gas, so as to conduct gas to a point where 
the same may be consumed without its passing through the meter provided 
for registering the quantity consumed, or in any other manner s0 as to evade 
paying therefor, and every person who with like intent injures or alters any 
gas meter or obstructs its action, is guilty of a misdemeanor. [R. C. 1903, 
§ 9200: Pen. C. 1877, § 594: R. C. 1899, § 7459.] 

§ 9928. Stealing without, and bringing into state. Every person who steals 
the property of another in any other state or country, and brings the same 
into this state, may be convicted and punished in the same manner as if ue 
larceny had been committed in this state; and such larceny may be charge 
to have been committed in any county into or through which such stolen 
Don ee has been brought. [R. C. 1905, § 9201; Pen. C. 1877, § 595; R. C. 

9, § 7460.] 
” What law defines larceny for purposes of a statute against bringing stolen property 
into the state. 15 L.R.A, 722; 14 L.R.A.(N.S.) 556. 1] 
Prosecution for larceny of one who receives or sells within the state property actually 
stolen with his connivance by another in another state. 42 L.R.A.(N.S.) 207. 


CHAPTER 62. 


EMBEZZLEMENT. 


§ 9929. Embezzlement defined. Embezzlement is the fraudulent Brpropre 
tion of property by a person to whom it has been intrusted. [R. C. 1909, 
§ 9204; Pen. C. 1877, § 596: RB. C. 1899, § 7461.] 61 

co of property embezzled must be alleged. State v. Collins, 4 N. D. 433, 
‘ - 467. 

Embezzlement as agent; agency must be shown. State v. Wine, 7 N. D. 18, 72 N. W. 
905; State v. Wright, 15 S. D. 628, 91 N. W. 3811. 

What is embezzlement? 98 Am. Dec. 126. 
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What constitutes embezzlement and who may commit. 97 Am. &t. Rep. 19. 


Does wrongful appropriation of money received through mistake constitute embezzle- 
ment. 19 L.R.A.(N.8.) 371. 


Failure to account for fund to one jointly interested therein as embezzlement. 31 
L.R.A.(N.S.) 822. 


Effect of fact that one is entitled to commissions out of fund upon his prosecution for 
embezzlement in case he retains the whole fund. 13 L.R.A.(N.S.) 511. 
Embezzlement by one spouse of other’s property. 29 L.R.A.(N.S.) 830. 
Embezzlement as affected by want of authority of defendant to receive the money or 
-) 


defense to embezzlement. 27 L.R.A.(NS.) 415. 
As to similar provision in Ca]. Pen. Code, § 503, see People v. Johnson, 91 Cal. 265, 
27 Pac. 663; People v. Montarial, 120 Cal. 691, 53 Pac. 355 


§ 9930. Fraudulent appropriation of public funds or securities. If any 


safe keeping, transfer or disbursement of public moneys or securities, or any 
part thereof belonging to the state or any county, precinct, district, city, 
town or school district shall convert to his Own use, or to the use of any 


county, precinct, district, town, city or school district whose moneys or securi- 
ties have been so embezzled. [R. C. 1905, § 9205; Pol. C. ch. 28, § 104; R. C. 
ee ita funds subject to check is not a loan 
neral deposit by coun treasurer of county funds subjec check i 
within statutory inbibition Allibone v, Ames, 9 8. D. 74, 68 N. W. 165, 33 L.R.A. 585. 
Misappropriation of state funds by state treasurer. State v. Taylor, 7 S. D. 533, 
64 N. W. 548. 


Meaning of phrase “ convert to his own use” in criminal statutes as to embezzlement. 
42 L.R.A.(NS.) 601. | 
May estoppel to deny authority to receive mon alleged to have been embezzled be 
invoked carl officer charged with embezzlement. 23 L.R.A.(N.S.) 761. 
en 


§ 9931. Fraud é 
son, being an officer, director, trustee, clerk, servant or agent of any associa- 
tion, society or corporation, public or private, fraudulently appropriates to 
any use or purpose not in the due and lawful execution of its trust, any 
property which he hag in his possession or under its control in virtue of his 
trust, or secretes it with a fraudulent intent to appropriate it to such use 
Or purpose, he is guilty of embezzlement. [R. C. 1905, § 9206: Pen. C. 1877, 
§ 597: RK. C. 1899, § 7462. ] 

The state is a * body politic ” and not an association, society or corporation within 


meaning of this section. State v. Taylor, 7 8. D. 533, 64 N. W. 548. 
Sufficiency of information for embezzlement. State v. Lonne,; 15 N. D. 275, 107 N. W. 
524 


§ 9932, When carrier guilty of. If any carrier or other person having 
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trust, he is guilty of embezzlement, whether he has broken the package in 
which such property is contained, or has otherwise separated the items thereof 
or not. [R. C. 1905, § 9207; Pen. C. 1877, § 598; R. C. 1899, § 7463.] 

§ 9933. Fraudulent appropriation by trustee. If any person being a trustee, 
banker, merchant, broker, attorney, agent, assignee in trust, receiver, execu- 
tor, administrator or collector, or being otherwise intrusted with, or having 
in his control, property for the use of any other person, or for any public or 
benevolent purpose, fraudulently appropriates it to any use or purpose not 
in the due and lawful execution of his trust, or secretes it with a fraudulent 
intent to appropriate it to such use or purpose, he is guilty of embezzlement ; 
provided, however, that it shall be no defense to a prosecution under this 
section that the accused was entitled to a commission out of the money or 
property appropriated as compensation for collecting or receiving the same 
for, or on behalf of the owner thereof, or that the money or property appro- 
priated was partly the property of another and partly the property of the 
party accused; provided, further, that it shall not be embezzlement for any 
bailee, servant, attorney, agent, clerk, trustee or any other person mentioned 
in this section to retain his collection fee or charges on the collection made 
by 82] [R. C. 1905, § 9208; Pen. C. 1877, § 599; R. C. 1899, § 7464; 1901, 
ch. 82. 


State treasurer unlawfully appropriating state’s money ig not an offender under this 
section. State v. Taylor, 7 &. 3 533, 64 N W. 548. is 
Misappropriation of partnership funds by general partner not embezzlement. Sta 

v. Reddick, 2 8. D. 124, 48 N. W. 846, 


Transfer of fund or security from one estate to another by a common trustee as 
embezzlement. 16 L.R.A.(N.S.) 205. 


§ 9934. Fraudulent conversion by bailee. If any person being intrusted 
with any property as bailee, or with any power of attorney for the sale or 
transfer thereof, fraudulently converts the same or the proceeds thereof to his 
own use, or secretes it or them with a fraudulent intent to convert to his own 
use, he is guilty of embezzlement, whether he has broken the package or 
otherwise determined the bailment or not. [R. C. 1905, § 9209; Pen. C. 1877, 
§ 600; R. C. 1899, § 7465.] 


Meaning of phrase “convert to his own use” in criminal statutes as to embezsle- 
ment. 42 L.R.A.(N.S.) 601. 


Embezzlement of property while in possession of bailee, presumption and burden of 
Proof as to negligence. 43 L.R.A.(N.S.) 1190. 
i. pwned of bailee for wrongful appropriation of subject of bailment by servant. 29 
~R.A, 92. 


As to similar provision in Cal. Pen. Code, § 507, see People v. Klee, 137 Cal. xix, 69 
Pac. 696; People v. Jackson, 138 Cal. 462, 71 Pac. 566. 


§ 9935. Fraudulent appropriation by clerk or servant. If any clerk or 
servant of any private person or partnership or corporation, except appren- 
tices and persons within the age of eighteen years, fraudulently appropriates 
to his own use, or secretes with a fraudulent intent to appropriate to his 
Own use, any property of any other person which has come into his control 
or care by virtue of his employment as such clerk or servant, he is guilty of 


embezzlement. [R. C. 1905, § 9210; Pen. C. 1877, § 601; R. C. 1899, § 7466.] 


In prosecution necessary to all ownership of property embezzled. State v. Collins, 
4N. D. 433, 61 N. W. 467" 7 peed 


In trial of farm manager for embezzling hogs of his employer state need not prove 
demand for property. State v. Millard, 30 S. D. 169, 138 N. W. 366. ; 

§ 9936. Distinct taking not necessary. A distinct act of taking is not 
necessary to constitute embezzlement, but any fraudulent appropriation, 
conversion or use of property coming within the above prohibitions is suff- 
cient. [R. C. 1905, § 9211; Pen. C. 1877, § 602; R. C. 1899, § 7467.] 

§ 9937. Evidence of debt. Any evidence of debt, negotiable by delivery 
only, and actually executed, is equally the subject of embezzlement whether 
it has been delivered or issued as a valid instrument or not. [R. C. 1905, 
§ 9212; Pen. C. 1877, § 603: R. C. 1899, § 7468.] 

Check as subject of embezzlement. 42 L.R.A.(N.S.) 498, 
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§ 9938. Claim of title. Good faith. Upon any information or indictment 
for embezzlement it is a sufficient defense that the property was appropriated 
openly and avowedly, and under a claim of title preferred in good faith 
even though such claim is untenable. But this provision shall not excuse 
the retention of the property of another, to offset or pay a demand held 
against him. [R. C. 1905, § 9213; Pen. C. 1877, § 604; R. C. 1899, § 7469.] 

Embezzlement ag affected by belief in right to Property taken. 41 L.R.A.(N.S.) 556. 

§ 9939. Intent to restore no defense. The fact that the accused intended 
to restore the Property embezzled is no ground of defense or of mitigation 
of punishment, if it has not been restored before a complaint has been laid 
before a magistrate, charging the commission of the offense. [R. C. 1905, 


§ 9214; Pen. C, 1877, § 605; R. C. 1899, § 7470.] 
Pg Mg restore property is no ground of defense. State v, Serenson, 7 S. D. 277, 


ment, but it authorizes the court to mitigate punishment in its discretion. 
[R. C. 1905, § 9215; Pen. C. 1877, § 606; R. C. 1899, § 1471.) 

§ 9941. Punishment for embezzlement. Every person guilty of embezzle- 
ment is punishable in the manner prescribed for feloniously stealing property 
of the value of that embezzled. And when the property embezzled is an 
evidence of debt or right in action, the sum due upon it or secured to be 
paid by it shall be taken as its value. [R. C. 1905, § 9216; Pen. C. 1877, 


Punishment for embezzlement the same as for larceny. State v. Wright, 15 8S. D. 
628, 91 N. W. 811; State v. Taylor, 7 8. D. 533, 64 N. W. 548. 
Disbarment of attorney for withholding client's money. 19 L.R.A.(N.S.) 414, 
As to similar provision in Cal. Pen. ode, § 514, see People v. Wickham, 116 Cal. 
9 


CHAPTER 63. | 
FRAUDULENTLY USING ELECTRIC CURRENT. 


§ 9942. Electric current, fraudulently using. Misdemeanor. Every person 
who, with intent to defraud, makes, or causes to be made, any wires or other 
instruments or contrivances or connection, and connects the ‘Same, or causes 
it to be connected, with any wire laid or strung for conducting electric cur- 
rent, so as to conduct or carry electric current to a point where the same may 
be consumed without its passing through the meter provided for registering 
the quantity consumed or in any manner to evade paying therefor, and 
every person who with like intent injures or alters any electric meter or any 
electrical appliance, instrument, wire or connection, or obstructs their action, 
is guilty of a misdemeanor, [1907, ch. 248.] 


CHAPTER 64, 
EXTORTION. 


§ 9943. Extortion defined. Extortion is the obtaining of property from 
another with his consent induced by a wrongful use of force or fear, or under 
color of official right. [R. C. 1905, § 9217; Pen. C. 1877, § 608; R. C. 1899, 


§ 7473.) 


232, 40 L.R.A.(NS.) 801, 130 N. W. 761, Ann. Cas. 1913D, 446, fea 
Person may be ilty of extortion if he obtains money from another by un - i 
means, though he Ses not seek to obtain any benefit for himself. Re Sherin, 27 S. D. 
232, 40 L.R.A.(N.S.) 801, 130 N. W. 761, Ann. Cas. 1913D, 446. 
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What is extortion? 96 Am. Dec. 193; 116 Am. St. Rep. 446. 
Extortion as affected by right, or belief in right, to property sought to be secured. 
40 L.R.A.(N.S.) 801. 


As to similar provision in Cal. Pen. Code, § 518, see People v. Williams, 127 Cal. 
212, 59 Pac. 581. 


§ 9944. Threats constituting extortion. Fear such as will constitute extor- 
tion may be induced by threat, either: 

1. To do an unlawful injury to the person or property of the individual 
threatened, or to any relative of his or member of his family; or, 

2. To accuse him, or any relative of his or member of his family, of any 
crime ; or, 

3. To expose, or impute to him or them, any deformity or disgrace ; or, 

4. To expose any secret affecting him or them. [R. C. 1905, § 9218; Pen. C. 
1877, § 609; R. C. 1899, § 7474.] 

se to injure business unless money is paid as crime of extortion. 15 L.R.A.(N.S.) 


; As to similar provision in Cal. Pen. Code, § 519, see People v. Choynski, 95 Cal. 640, 
O Pac. 791. 


9945. Punishment for extortion. Every person who extorts any money 
or other property from another, under circumstances not amounting to rob- 
bery, by means of force or any threat such as is mentioned in the last section, 
is punishable by imprisonment in the penitentiary not less than one and not 
ere eg five years. [R. C. 1905, § 9219; Pen. C. 1877, § 610; R. C. 1899, 

§ 9046. Same, under official right. Every person who commits any extor- 
tion under color of official right, in cases for which a different punishment 
is not prescribed by this code, or by some of the statutes which it specifies 
as continuing in force, is guilty of a misdemeanor. [R. C. 1905, § 220; Pen. C. 
1877, § 611; R. C. 1899, § 7476.] 

§ 9047. Obtaining signature. Every person who, by any extortionate 
means, obtains from another his signature to any paper or instrument, 
whereby, if such signature were freely given, any property would be trans- 
ferred, or any debt, demand, charge or right of action created, is punishable 
in the same manner as if the actual delivery of such property or payment 
of the amount of such debt, demand, charge or right of action were obtained. 
[R. C. 1905, § 9221; Pen. C. 1877, § 612; R. C. 1899, § 7477.] 

§ 9948. Sending threatening letters. Every person who, with intent to 
extort any money or other property from another, sends to any person any 
letter or other writing, whether subscribed or not, expressing or implying, 
or adapted to imply, any threat such as is specified in section 9944, is punish- 
able in the same manner as if such money or property were actually obtained 
by means of such threat. [R. C. 1905, § 9222; Pen. C. 1877, § 613; R. ©. 
1899, § 7478.] 

§ 9949. Attempts to extort money. Every person who unsuccessfully 
attempts, by means of any verbal threat, such as is specified in section 9944, 
to extort money or other property from another, is guilty of a misdemeanor. 
[R. C. 1905, § 9223; Pen. C. 1877, § 614; R. C. 1899, § 7479.] 


CHAPTER 65. 
POOLS AND TRUSTS. 


§ 9950. Pools and trusts. Penalty. Any corporation organized under the 
laws of this state or any other state or country for transacting or conducting 
any kind of business in this state, or any partnership, association or individual, 
creating, entering into or becoming a member of, or a party to any pool, 
trust, agreement, contract, combination, confederation or individual, to regu- 
late or fix the price of any article of merchandise, commodity or property, 
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or to fix or limit the amount or quantity of any article, property, merchandise 
or commodity to be manufactured, mined, produced, exchanged or sold in 
this state, shall be guilty of a misdemeanor. [1907, ch. 259, § 1; R. C. 1905, 
§ 9225 ; 1890, ch. 174,§1;R.C. 1895, § 7481.] 
Relation of contract or combination to interstate commerce which will bring it within 
federal anti-trust act. 10 L.R.A.( N.S.) 268. 

§ 9951. Defining pools and trusts, A pool or a trust is a combination of 
capital, skill or acts by two or more persons, firms, corporations or associations 
of persons, or two or more of them for either, any or all of the following 
purposes: 

1. To create or carry out restrictions in trade. 

2. To limit or reduce the production, or increase or reduce the price of 
property, merchandise or commodities. 

8. To fix at any standard or figure, whereby its price to the public shall be 
in any manner controlled or established, upon any property, article or com- 


Selves not to sell, dispose of, or transport any property, commodity or article 
of trade, use, merchandise, commerce or consumption below a common stand- 
ard figure, or card price list, or by which they shall agree in any manner 
to keep the price of such article, commodity or transportation at a fixed or 
graduated figure, or by which they shall in any manner establish or settle 
the price of any property, article or commodity or transportation between 
them or themselves and others to preclude a free and unrestricted competition 


Combination among produce buyers as monopoly. 12 L.R.A.(N.S.) 150. 

7, among farmers or stock raisers, 44 L.R.A.(N.S.) 1104. 

Corner as violation of anti-trust or monopoly act. 44 L.R.A. ( N.S.) 325. 

Who rare Taise objection that anti-trust ws involve unconstitutional discrimination. 
32 L.R.A.(N.S.) 958, ; 

Legality, under modern anti-trust acts, of combinations or agreements which restrict 
ee class of persons to whom commodities shall be sold, or from whom they shall be 
ought. 5 L.R.A.(N.8.) 136, 

——of combination among insurance underwriters. 24 L.R.A.(N.8.) 153; 38 
Ns) 459, : LR.A.(N.S.) 600 

——of sale to promote mono ly. 12 L.R.A.(N.S, . ; : ; 

ch contract giving one aa “exclusive right to handle goods in a given locality. 
9 L.R.A.(N.S.) 501. 

———of contract provision for control of price on resale. 27 L.R.A.(N.S.) 396. 

——of agreement among banks to prevent competition for deposits of public money. 
14 L.RA.(N.S.) 1052. 

“~——of contracts between telephone companies for exclusive connections. 45 


Is combination to control the price of labor or other ersonal service per se a viola- 
tion of statute against trusts and monopolies. 23 L.R.A.(N.S.) 1260. 

Forbidding the sale of a commodity in a particular locality at a lower rate than 
elsewhere for the purpose of gig competition. 42 L.R.A.(N.S.) 804. 


nity than elsewhere for the purpose of stifling competition. 42 L.R.A.( N.S.) 821. 
Ombination of dealers as giving right of action, where no statutory provision there- 
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for exists, to merchant who cannot obtain goods because of such combination. 7 
L.R.A.(N.S.) 976. ; ; 

§ 9952. Punishment of corporations. Every corporation, whether organized 
under the laws of this state or any other state or country, doing business in this 
state, and every person, partnership or association of individuals so doing busi- 
ness, violating any of the provisions of this chapter, is guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a fine of not less than one 
hundred dollars nor more than five thousand dollars. [1907, ch. 259, § 3; 
R. C. 1905, § 9226; 1890, ch. 178, § 3; R. C. 1895, § 7482.] 

§ 9953. Punishment of corporate officers. Every person who as president, 
manager, director, stockholder, receiver or agent or other employe of any 
corporation, on behalf of such corporation mentioned -in the last section, or a8 
a member of any partnership or association of individuals, violates any of 
the provisions of this chapter, upon conviction, shall be fined not to exceed 
two thousand dollars, or imprisoned in the county jail not to exceed one year, 
and, in the discretion of the court, a sentence of both fine and imprisonment 
may be imposed. [1907, ch. 259, § 4; R. C. 1905, § 9227; 1890, ch. 174, § 3; 
R. C. 1895, § 7483.] 

§ 9954. Foreign or domestic corporations violating, prohibited from doing 
business in the state. Every domestic or foreign corporation authorized to do 
business in this state, which shall have been found guilty in any court of com- 
petent jurisdiction of violating any of the provisions of this chapter, is hereby 
denied the right of and prohibited from doing business in this state, and the 
charter, articles of incorporation or authority granted, authorizing such cor- 
poration to do business in this state, shall cease and become yoid, and it shall 
become the duty of the secretary of state, upon the filing in his office of a certi- 
fied copy of such judgment, to immediately cancel the authorization or charter 
of such corporation and give such corporation written notice of such cancella- 
tion. [1907, ch. 259, § 5; R. C. 1905, § 9232.) : 

§ 9955. What necessary in information. In any information or indictment 
for any offense named in this chapter it is sufficient to state the purposes of 
the trust or combination and that the accused is a member of, acted with or in 
pursuance to it, without giving its name or description, or how or where it was 
created. [1907, ch. 259, § 6; R. C. 1905, § 9235.] ; 

§ 9956. What necessary to prove in prosecution. In prosecutions under 
this chapter it shall be sufficient to prove that a trust or combination exists and 
that the defendant belonged to it or acted for or in connection with it, without 
proving all the members belonging to it or proving or producing any articles 
of agreement or any written instrument on which it may have been based, or 
that it was evidenced by any written instrument at ali, and proof that any 
person has been acting as agent of any defendant in transacting the business 
of such defendant in this state, or, while agent of such defendant and in 
the name, behalf or interest of such defendant, violated any of the provisions 
of this chapter, shall constitute prima facie proof that the same was the act of 
such defendant. [1907, ch. 259, § 7; R. C. 1905, § 9236. ] a 

8 9957. Contracts in violation void. Any contract or agreement in viola- 
tion of the provisions of this chapter shall be absolutely void and not enforce- 


able either in law or in equity. [1907, ch. 259, § 8; R. C. 1905, § 9237.] 
Agreements collateral to contracts forming illegal combinations. 11 L.R.A.(NS.) 
868; 30 L.R.A.(N.S.) 580; 41 L.R.A.(N.S.) 1034. ; 
May a person not a party to an agreement, who is injured thereby in his business, 


assail the validity thereof, on th hat i Be ata @ an onapoly: 
26 LRA (NS) ie Om the sround that it tends to create or p 


§ 9958. Purchaser not liable. No purchaser of any property, article or other 
commodity from any individual, company, association of individuals or cor- 
poration transacting business contrary to any provision of the preceding sec- 
tions of this chapter, shall be liable for the price or payment of such property, 
article or commodity, and may plead this chapter as a defense in any suit for 
such price or payment. [1907, ch. 259, § 9; R. C. 1905, § 9239.] 
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§ 9959. Taking testimony. Whenever any proceeding shall have been com- 
menced in any court of competent jurisdiction in this state by the attorney. 
general against any corporation or corporations individual or individuals, or 
association of individuals, copartnership or joint stock company or other 
association, under any of the provisions of this chapter, and the attorney- 
general desires to take the testimony of any officer, director, agent or employe 
of any such corporation, individual, copartnership, joint stock company or 
association proceeded against, or any member or employe thereof in any court 
in which said action may be pending, or before any person duly authorized 
by any court to take testimony in any such action and such individual or indi- 
viduals whose testimony is desired are without the jurisdiction of the courts of 
this state or reside without the state of North Dakota, or cannot be found 
within this state, then in such case, the attorney-general may file in the court 
in which said action is pending, in term time or in vacation, or with any judge 
thereof or with any person duly authorized to take the testimony in such 
action, an application in writing, stating therein the name or names of the 
persons or individuals whose testimony he desires to take, and the time when 


rsons named to appear at the 
time and place therein stated then and there to testify in said action, and 
requiring said defendant, attorney or attorneys of record for any such de- 
agent or employe of any such defendant 
to whom said notice is delivered, or upon whom the same is served, 
to have said officer, agent, employe or representative of such defendant or 
defendants named in such notice whose evidence it is desired to take, at the 
place named in said notice and at the time therein fixed, then and there to 
testify ; provided, however, that such notice shall always allow the persons 
required to testify such reasonable time for travel to the designated point 
where such testimony is required to be given as will, in the judgment of the 
court, be sufficient to permit the person cited to appear, to be present at the 
time and place designated in such notice; provided, also, that such time shall 
ten days from the service of said notice. Such notice 
ah ee rane by any person authorized by law to serve a subpoena. {1907, 
eh. 209, § 10.) 

 Attorn h before d jury and examine witnesses in 

regard cata: relating? re probiticea law. State x Le Miller v. District Ct. 19 

N. D. 819, 124 N. W. 417, Ann. Cas. 1912D, 935. 

9960. Failing to testify. Whenever any defendant, attorney or attorneys 
of record, or any agent, officer or employe of any such party defendant shall 
have been notified as provided in the preceding section to require any officer, 
agent, director or other employe to attend before any court or other person 
authorized to take the testimony as therein provided, shall fail to appear 
and testify or fail to produce such books, papers or documents as he or they 
shall have been ordered to produce by the court or the person authorized to 
take said evidence, then it shall be the duty of the court before whom said 
action is pending, upon motion of the attorney-general, to strike out the 
answer, motion, reply, demurrer or other pleading then or thereafter filed in 
Said action or proceeding by any such party defendant whose officer, agent, 
director or employe has neglected or failed to attend or testify or to produce 
any such book, papers or documents as he or they shall have been ordered 
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to produce in said action by the court or the person authorized to take such 
testimony, and said court, upon motion of the attorney-general, shall render 
judgment by default against any such defendant. In case any officer, agent, 
employe, director or other representative of any such defendant as herein- 
before mentioned, who shall reside in or be found within this state, shall be 
subpoenaed to appear and testify in any suit or proceeding brought under the 
provisions of this chapter, or to produce such papers, books and documents 
as shall have been ordered produced by the court, or other person authorized 
to take such testimony, then the answer, motion, demurrer or other pleading 
then or thereafter filed by any such defendant shall, on motion of the attorney- 
general, be stricken out and judgment in said cause rendered as on default. 
[1907, ch. 259, § 11.] os 

§ 9961. Injunction. The court in which any action or suit is brought under 
the provisions of this chapter shall, upon the relation of the attorney-gene 
made either at the time of the beginning of said suit or at any time thereafter 
during its pendency, issue an injunction enjoining any defendant, agents or 
other employes of any such defendant from selling or assigning or in any 
other manner disposing of or secreting any of the property or assets of such 
defendant then situated in this state during the pendency of such suit and 
enjoining the removal of any such assets or other property from the jurisdic- 
tion of this state or the courts thereof; provided, however, that such injunc- 
tion shall, on motion of any such defendant, be dissolved, upon the filing of a 
bond in an amount to be approved by the court, conditioned that the de- 
fendant shall pay any judgment, fine and costs finally entered against the 
gee er a the action or proceeding in which such bond is filed. [1907, 
ch, 259, § 12. : 

§ 9962. Judgment. Judgment for fine and costs shall be entered in the 
same manner as in civil cases, and shall be enforced in like manner. [1907, 
ch. 259, § 13.] ; 

§ 9963. Attorney fees. In addition to the penalties and costs provided for 
in this chapter, the court shall allow in any action brought under the provisions 
of this chapter, a reasonable attorneys’s fee, to be assessed as part of the costs 
of said action, which attorney’s fee, so assessed, shall go to the attorney- 
general or state’s attorney who conducted the prosecution, and shall be re- 
tained by such attorney-general or state’s attorney as additional compensa- 
tion to that otherwise allowed by the laws of this state as such attorney- 
general’s or state’s attorney’s salary. [1907, ch. 259, § 14.] 


CHAPTER 66. 
FALSE PERSONATIONS AND CHEATS. 


§ 9964. Falsely personating another. Every person who falsely personates 
another, and in such assumed character, either: 

1. Marries or pretends to marry or to sustain the marriage relation toward 
another, with or without the connivance of such other person ; or, 

2. Becomes bail or surety for any party, in any proceeding whatever, before 
any court or officer authorized to take such bail or surety ; or, 

3. Subscribes, verifies, publishes, acknowledges or proves, in the name of 
another person, any written instrument, with intent that the same may be 
delivered or used as true; or, 

4. Does any other act whereby, if it were done by the person falsely per- 
sonated, he might in any event become liable to any suit or prosecution or to 
pay any sum of money, or to incur any charge, forfeiture or penalty, or 
whereby any benefit might accrue to the party personating or to any other 
person, 18 punishable by imprisonment in the penitentiary not less than one 
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» Falsely personating and receiving. Every person who falsely per. 
sonates another, and in such assumed character receives any money or prop- 


the same extent as for larceny of the money or property so received. [R. C. 
1905, § 9243; Pen. C. 1877, § 616; R. C. 1899, ¢ 7486] 

; Personating officer and others. Every person who falsely person- 
ates any public officer, civil or military, or any fireman or any private indi- 
vidual having special authority by law to perform any act affecting the rights 


any act whereby another person is injured, defrauded, vexed or annoyed, 
. oe rae ' misdemeanor. [R. C. 1905, § 9244; Pen. C. 1877, § 617; B. ©. 

§ 9967, Wearing badges prohibited, when, penalty. Any person who will- 
fully wears the badge or button of the Grand Army of the Republic, the 


the state, or willfully uses the name of such society, order or organization, the 
titles of its officers, or its insignia, ritual or ceremonies, unless entitled to use 
or wear the same under the constitution and by-laws, rules and regulations 
of such order or of such society, order or organization, is guilty of a misde- 
meanor, and upon conviction thereof is punishable by a fine of not less than 
ten and not exceeding twenty-five dollars for each and every offense. [1907, 
ch. 39,§1;R.C6. 1905, § 9245; 1887, ch. 187, $$ 1, 2; R. C. 1895, § 7488.} 
Right to probibit wearing of badge of socie y nonmember. 24 L.R.A.(N.S.) 795. 
9968. Ob signature or property by false pretenses. Every person 


Must be fraudulent representation of existing or past fact by one who knows that it 
is not true. State v. Stewart, 9 N. D. 409, 83 N. W. 869. 

Fraud is complete when Person deceived by false pretenses parts with his property. 
State v. Merry, 20 N. D. 337, 127 N. W. 83. 

As to similar provision in Cal. Pen. Code, § 582, see Ex parte Neustadt, 82 Cal. 273, 
23 Pac. 124; People v. Cummin » 114 Cal. 437, 46 Pac, 284; People v., Bryant, 119 
Cal. 595, 51 Pac. 960; People v. Campbell, 127 Cal. 278, 59 Pac. 593; People v. Gordon, 
133 Cal. 328, 85 Am. St. ep. 174, 65. Pac. 746; People v. Howard, 135 Cal. 266, 67 
Pac. 148; People v. Wynn, 140 Cal. 661, 74 Pac, 144. 


§ 9969. For charitable purposes. Every person who designedly, by color 
or aid of any false token or writing or other false pretenses, obtains the 
Signature of any person to any written instrument, or obtains from any 


or by a fine not exceeding the value of the money or property so obtained, 
or by both such fine and imprisonment. [R. C. 1905, § 9247; Pen. C. 1877, 


Obtaining money as a charity by false representations, 24 L.R.A.(N.S.) 575. 
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§ 9970. Punishment for certain false pretenses. If the false token by which 
any money or property is obtained, in violation of sections 9968 and 9969, 
is @ promissory note or other negotiable evidence of debt purporting to be 
issued by or under the authority of any banking company or corporation not 
in existence, the person guilty of such cheat is punishable by imprisonment 
in the penitentiary not less than one and not exceeding seven years, instead 
of by the punishments prescribed by those sections. [R. C. 1905, § 9248; 
Pen. C. 1877, § 620; R. C. 1899, § 7491.] 

§ 9971. When check is false token. The use of a matured check or other 
order for the payment of money, as @ means of obtaining any signature, 
money or property, such as is specified in the last two sections, by a person 
who knows that a drawer thereof is not entitled to draw for the sum specified 
therein, upon the drawee, is the use of a false token within the meaning of 
those sections, although no representation is made in respect thereto. ([R. C. 


1905, § 9249 ; Pen. C. 1877, § 621; R. C. 1899, § 7492.] 
. Obtaining property by check with intent to stop payment as false pretense. 41 
L.R.A.(NS.) 170. 


Giving post-dated check as false pretense. 41 L.R.A.(N.S.) 173. 

§ 9972. Mock auctions. Every person who obtains any money or property 
from another, or obtains the signature of another to any written instrument, 
the false making of which would be forgery, by means of any false or fraudu- 
lent sale of property or pretended property by auction, or by any of the 
practices known as mock auctions, is punishable by imprisonment in the peni- 
tentiary not less than one and not exceeding three years or in a county 
jail not exceeding one year, or by a fine not exceeding one thousand dollars, 
or by both such fine and imprisonment; and, in addition thereto, he forfeits 
any license he may hold to act as an auctioneer, and is forever disqualified 
from receiving a license to act as auctioneer within this state. [R. C. 1905, 
§ 9250; Pen. C. 1877, § 622; R. C. 1899, § 7493.] 


CHAPTER 67. 
SECURING TRANSPORTATION OR ADVANCEMENTS FRAUDULENTLY. 


§ 9973. Fraud by employe in securing transportation or advancements. 

very employe who, with intent to defraud, shall accept or receive trans- 
portation provided by or at the instance or expense of his employer, from 
any point in this state to or in the direction of the place where he has con- 
tracted to perform labor for or render services to such employer, or who shall 
knowingly or with intent to defraud accept or receive the benefit of any 
other pecuniary advancements made by or at the instance and cost of his 
employer under an agreement on the part of such employe to perform labor or 
render services in repayment of the cost of such transportation or of such 
other benefits shall be deemed and adjudged [guilty] of a misdemeanor if 
he shall neglect or refuse to render services or perform labor of an equal 
value to the full amount paid for such transportation or other benefits, or shall 
neglect or refuse to pay such employer in money the amount paid therefor. 
The value of the services to be rendered or labor to be performed shall be 
determined by the price agreed to be paid therefor by such employer under 
his contract with the employe. The failure or refusal of any such employe 
to perform such Jabor or to render such services in accordance with his con- 
tract or to pay in money the amount paid for such transportation or other 
Sie ail be prima facie evidence of his intent to defraud. [1907, ch. 

§ 9974. Penalty. Every person found guilty of such misdemeanor shall be 
punished by a fine not exceeding twenty-five dollars and by imprisonment of 
not less than ten nor more than sixty days. [1907, ch. 208, § 2.] 
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CHAPTER 68. 
SALE OF PNEUMATIC RUBBER TIRES UNMARKED. 


§ 9975. Rubber tires and casings to be marked. No person shall sell, or 
offer for sale, any rubber tires or casings for use on motor vehicles unless the 
name of the manufacturer and the year in which the same was made are con- 
spicuously and permanently marked thereon in raised type cast with the tire 
or casing. Provided, that this act shall not become operative until January 
first, 1914. [1913, ch. 284, § 1.] 

§ 9976. Violation a misdemeanor. Any person who violates any of the pro- 
visions of this act shall be guilty of a misdemeanor. ([1913, ch. 284, § 2.] 


CHAPTER 69. 
FRAUDULENTLY FITTING OUT AND DESTROYING VESSELS. 


§ 9977. Officer willfully destroying vessel. Every captain or other officer 
or person in command or charge of any vessel, who, within this state, willfully 
wrecks, sinks or otherwise injures or destroys such vessel, or any cargo in 
such vessel, or willfully permits the same to be wrecked, sunk or otherwise 
injured or destroyed, with intent to prejudice or defraud an insurer or any 
other person, is punishable by imprisonment in the penitentiary for life. [R. C. 
1905, § 9251; Pen. C. 1877, § 623; R. C. 1899, § 7494.] 

§ 9978. Others, same. Every person other than such as are embraced 
within the last section, who is guilty of an act therein prohibited, is punishable 
by imprisonment in the penitentiary not exceedng ten years and not less 
than three. [R. C. 1905, § 9252; Pen. C. 1877, § 624; R. C. 1899, § 7495.] 

§ 9979. Fitting out vessel with intent to wreck. Every person guilty of 
fitting out any vessel, or lading any cargo on board of any vessel, with intent 
to cause or permit the same to be wrecked, sunk or otherwise injured or 
destroyed, and thereby to prejudice or defraud an insurer or any other 
person, is punishable by imprisonment in the penitentiary not exceeding ten 
years and not less than three. [R. C. 1905, § 9253; Pen. C. 1877, § 625; R. C. 
1899, § 7496.] : 

§ 9980. Making false manifest. Every person guilty of preparing, making 
or subscribing any false or fraudulent manifest, invoice, bill of lading, boat’s 
register or protest, with intent to defraud another, is punishable by imprison- 
- Ment in the penitentiary not less than one and not exceeding three years, 
or by a fine not exceeding one thousand dollars, or both. [R. C. 1905, § 9254; 
Pen. C. 1877, § 626; R. C. 1899, § 7497.] 


CHAPTER 70. 
FRAUDULENT DESTRUCTION OF PROPERTY INSURED. 


_ § 9981. Destroying property insured. Every person who willfully burns or 
Mm any other manner injures or destroys any property whatever, which is 
at the time insured against loss or damage by fire or by any other casualty, 
with intent to defraud or prejudice the insurer, whether the same is the 
property of such person or of any other, is punishable by imprisonment in 
the penitentiary not exceeding seven years and not less than four. ([R. C. 


1905, § 9255; Pen. C. 1877, § 627; R. C. 1899, § 7498.] 
Arson in setting fire to one’s own building to injure insurer. 32 L.R.A. 648. 
Pred to Egy provision in Cal. Pen. Code, § 548, see People v. Fong Hong, 120 Cal. 
» 53 Pac. 265. 
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§§ 9982-9988 PENAL CODE. False Weights, Measures. 


§ 9982. Presenting false proof of loss. Every person who presents or 
causes to be presented any false or fraudulent claim, or any proof in support 
of any such claim, upon any contract of insurance, for the payment of any 
loss, or who prepares, makes or subscribes any account, certificate, survey, 
affidavit, proof of loss or other book, paper or writing, with intent to present 
or use the same, or to allow it to be presented or used in support of any 
such claim, is punishable by imprisonment in the penitentiary not less than 
one and not exceeding three years, or by a fine not exceeding one thousand 
dollars, or both. [R. C. 1905, § 9256; Pen. C. 187 7, § 628; R. C. 1899, § 7499.) 


CHAPTER 71. 
FALSE WEIGHTS AND MEASURES, 


§ 9983. False weights and measures. If any person with intent to defraud, 
uses a false balance, weight or measure, in the weighing or measuring of 
anything whatever that is purchased, sold, bartered, shipped or delivered, 
for sale or barter, or that is pledged or given in payment, he shall be punished 
by fine not exceeding one hundred dollars nor less than five dollars, or by 
imprisonment in a county jail not more than thirty days, or by both such 
fine and imprisonment, and shall be liable to the injured party in double 
cat of damages. [R. C. 1905, § 9257; Pen. C. 1877, § 629; R. C. 1899, 

Validity of sale by false weights and measures. 12 L.R.A.(N.8.) 599. ; 

§ 9984. Retaining same. Every person who retains in his possession any 

weight or measure, knowing it to be false, unless it appears beyond a reason- 
able doubt that it was so retained without intent to use it, or permits it to 
be used in violation of the last section, shall be punished as therein provided. 
[R. C. 1905, § 9258; Pen. ©. 1877, § 630; R. C. 1899, § 7501.] 
_ § 9985. Officer may seize same. Every person who is authorized or en- 
Joined by law to arrest another person for a violation of sections 9983 and 
9984, is equally authorized and enjoined to seize any false weights or measures 
found in the possession of the person so arrested, and to deliver the same to 
the magistrate before whom the person so arrested is required to be taken. 
[R. C. 1905, § 9259; Pen. C. 1877, § 631; R. C. 1899, § 7502.) ; 

§ 9986. May be tested and destroyed. The magistrate to whom any weight 
or measure is delivered, pursuant to the last section, shall, upon the examina- 
tion of the accused, or, if the examination is delayed or prevented, without 
awaiting such examination, cause the same to be tested by comparison with 
standards conformable to law; and if he finds it to be false, he shall cause 
It to be destroyed, or to be delivered to the state’s attorney of the county 
in which the accused is liable to prosecution or trial, as the interests of 
justice in his judgment may require. [R. C. 1905, § 9260; Pen. C. 1877, § 632; 
R. C. 1899, § 7503.] 

9987. Duty of state’s attorney. Upon the conviction of the accused, 
such state’s attorney shall cause any weight or measure in respect whereof 
the accused stands convicted, and which remains in the possession or under 
the control of such state’s attorney, to be destroyed. ([R. C. 1905, § 9261; Pen. 
C. 1877, § 633; R. C. 1899, § 7504. ] : 

§ 9988. Stamping false weight or tare. Every person who knowingly 
marks or stamps false or short weight or false tare on any cask or package, 
or knowingly sells or offers for sale any cask or package so marked, is guilty 
of a misdemeanor. [R. C. 1905, § 9262; Pen. C. 1877, § 634; R. C. 1899, § 7505.) 
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CHAPTER 72. 
FALSE AND MISLEADING ADVERTISING. 


§ 9989. False and misleading advertising prohibited. Any person, pe 
corporation or association who, with intent to sell or in any wise dispose o 
foods, drugs, medicines, merchandise, securities, service, paints, varnishes, 
oils, clothing, wearing apparel, machinery or anything offered by such person, 
firm or corporation or association, directly or indirectly, to the public for sale 
or distribution, or with intent to increase the consumption thereof or 
to induce the public in any manner to enter into any obligation relating thereto 
or to acquire title thereto, or an interest therein, makes, publishes, dissemi- 
nates, circulates or places before the public, or eduses directly or indirectly, 
to be made, published, disseminated, circulated or placed before the public, 
in this state, in a newspaper or other publication or in the form of a book, 
notice, handbill, poster, bill, circular, pamphlet, tag, label or letter, or in 
any other way, an advertisement of any sort regarding foods, drugs, medicines, 
patent and proprietary products, merchandise, securities, service, medical 
treatment, paints, varnishes, oils, clothing, wearing apparel, machinery or any- 
thing so offered to the public, which advertisement contains any assertion, 
representation or statement of fact which is untrue, deceptive or misleading, 
shall be guilty of a misdemeanor. [1913, ch. 3, § 1.] 

§ 9990. Powers and duties of officers as to enforcement of law prohibiting 
false and misleading advertising. It shall be the duty of the state’s attorneys, 
sheriffs, police officers, health officers and the food commissioners to enforce 
the provisions of this statute, and for the purpose thereof they shall have 
ingress and egress to all places of business where it is believed that violations of 
this statute, hereinbefore defined, are being made. Grand juries and state’s 
attorneys shall have full inquisitorial powers over offenses committed under 
this act, and state’s attorneys shall make investigations and prosecutions when 
proper evidence is furnished to them. [1913, ch. 3, § 2.] 

§ 9991. Penalty for false and misleading advertising. Any person, firm, 
corporation or association violating the provisions of this statute, or who 
aids another to violate the same, shall be guilty of a misdemeanor, and on 
conviction shall be fined not less than ten ($10.00) dollars nor more than one 
hundred ($100.00) dollars for the first offense and for each subsequent offense 
shall be fined not less than one hundred ($100.00) dollars, or sixty (60) days 
in jail, or both, at the discretion of the court. [1913, ch. 3, § 3.] 


CHAPTER 73. 


ILLEGAL BRANDING OF STOCK. 


§ 9992. Unlawfully branding or stealing stock. Every person who will- 
fully and unlawfully marks, brands, kills or sells, or causes to be marked, 
branded, killed or sold, any horse, mule, cow, calf or other neat cattle, or 
any sheep or swine, the property of another, is guilty of a felony, and upon 
conviction thereof, is punishable by imprisonment in the penitentiary for not 
less than one and not exceeding five years, or by fine of not less than five 
hundred dollars and not exceeding one thousand dollars, or by both. Every 
person who commits grand larceny of any animal above specified, the property 
of another, shall, upon conviction thereof, be punished by imprisonment in 
the penitentiary not less than one and not exceeding ten years, or by a fine 
of not less than five hundred dollars and not exceeding one thousand dollars, 
or by both such fine and imprisonment. [R. C. 1905, § 9263; 1897, ch. 70; 
R. C. 1899, § 7506.] 
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§§ 9993-9998 PENAL CODE. Illegal Branding of Stock. 


§ 9993. Willfully cutting off ears from stock. Every person who willfully 
cuts off either or both ears of any horse, colt, mule, cow, calf, ox, sheep or 
swine, is guilty of a misdemeanor, and upon conviction thereof is punishable 
by imprisonment in the county jail not exceeding thirty days, or by a fine 
of not less than twenty-five and not exceeding one hundred dollars for each 
ad aa s0 maimed. [R. C. 1905, § 9264; 1891, ch. 42, § 2; B.C. 

§ 9994. Willfully driving stock from range. Every person who willfully 
drives or causes to be driven, any horses, mules, cattle, sheep or swine from 
the customary range of such animals, without the permission of the owner 
thereof, is guilty of a misdemeanor, and upon conviction thereof is punishable 

y imprisonment in the county jail not less than thirty days and not exceeding 
six months, or by a fine of not less than fifty and not exceeding one hundred 
dollars, or by both. [R. C. 1905, § 9265; 1891, ch. 42, § 3; B.C. 1895, § 7508.) 

§ 9995. Unlawfully branding of stock. Every person who, at any time 
between the first day of November and the first day of May following, brands 
or marks any horse, colt, mule, ass, cow, calf, sheep, swine or other animal 
that is running at large, is guilty of a misdemeanor, and upon conviction 
thereof is punishable by imprisonment in the county jail not exceeding thirty 
days, or by a fine of not less than twenty-five and not exceeding one hundred 
dollars, or by both. [R. C. 1905, § 9266 ; 1891, ch. 41, § 1; R. C. 1895, § 7509.] 

§ 9996. Exception. The provisions of the last section shall not be con- 
strued to prevent the owner of any such animals as are mentioned therein, 
from branding them on his own premises at any time in the presence of two 
or more responsible citizens of this state as witnesses of such branding. 
[R. C. 1905, § 9267, 1897, ch. 41, § 1; R. C. 1895, § 7510.] ; 

$997. Report to secretary of state. Penalty. Any butcher in this state 
who shall kill within this state any head of neat cattle upon which there is 
a brand, shall keep a record thereof showing from whom such animal was 
purchased, when and where purchased, and the place of residence of the 
person from whom purchased, the sex and age of the animal to the best of 
his knowledge, and a description of any and all brands thereon, which record 
shall be open to inspection during business hours by the state’s attorney, or 
person authorized by him, of the county in which such butcher or person 
killing said cattle shall reside. It shall be the duty of every butcher killing 
branded cattle within this state to make a verified report to the secretary of 
state on the first day of each and every month, the facts required to be made 
of record by this section, upon blank forms which shall be provided for 
that purpose by said secretary and furnished to butchers upon application 
therefor without cost. Any person engaged in the business of killing any 
of the animals mentioned in this section and selling the meat thereof, either 
at retail or wholesale, shall be deemed a butcher. Any person who violates 
any of the provisions of this section is guilty of a misdemeanor. [R. C. 1905, 
§ 9268; 1899, ch. 37 ; R. C. 1899, § 7510a.] 

- Must expose hide to purchaser. Penalty. Every person who offers 
to sell or sells any beef and fails to expose to the purchaser on demand the 
hide of the animal to be sold or sold, and does not keep such hide for ten 
days after the sale, at his place of residence, or refuses to allow the same 
to be Inspected by any other person, is punishable by imprisonment in the 
county jail not exceeding three months, or by fine not exceeding one hundred 
dollars, or both. [R. C. 1905, § 9269; 1901, ch. 31.] 
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CHAPTER 74. 
FRAUDULENT INSOLVENCIES BY INDIVIDUALS. 


§ 9999. Fraudulent conveyance. Every person who, being a party to any 
conveyance or assignment of any real or personal property or of any interest 
therein, made or created with intent to defraud prior or subsequent pur- 
chasers, or to hinder, delay or defraud creditors or other persons, and every 
person being privy to or knowing of such conveyance, assignment or charge, 
who willfully puts the same in use as having been made in good faith, is 
guilty of a misdemeanor. [R. C. 1905, § 9270; Pen. C. 1877, § 635; R. C. 1899, 


§ 7511.] 
a a to secure honest debt not fraudulent. Paulson v. Ward, 4 N. D. 100, 
- W. 792, 


Fraud upon creditors cannot be predicated upon the disposition of a homestead. 
Kvello v. Taylor, 5 N. D. 76, 63 N. W. 889. . 

§ 10000. Removing property to avoid execution. Every person who re- 
moves any of his property out of any county, with intent to prevent the 
same from being levied upon by any execution or attachment, or who secretes, 
assigns, conveys or otherwise disposes of any of his property, with intent 
to defraud any creditor, or to prevent such property being made liable for 
the payment of his debts, and every person who receives any such property 
with such intent, is guilty of a misdemeanor. [R. C. 1905, § 9271; Pen. C. 
1877, § 686; R. C. 1899, § 7512.] 

§ 10001. Unlawfully preferring creditors. Every person who, knowing that 
his property is insufficient for the payment of all his lawful debts, assigns, 
transfers or delivers any property for the benefit of any creditor or creditors, 
upon any trust or condition, that any creditor shall receive a preference 
or priority over any other, except in the cases in which such preference is 
expressly allowed to be given by law, or with intent to create such preference 
or priority, is guilty of a misdemeanor. [R. C. 1905, § 9272; Pen. C. 1877, 
§ 637; R. C. 1899, § 7513.] ; 

§ 10002. Frauds in insolvencies. Every person who, upon making or prose- 
cuting any application for a discharge as an insolvent debtor, under the pro- 
visions of any law now in force or that may hereafter be enacted, either: 

‘1. Frandulently presents, or authorizes to be presented on his behalf such 
application, in a case in which it is not authorized by law; or, aa 

2. Makes or presents to any court or officer, in support of such application, 
any petition, schedule, book, account, voucher or other paper or document, 
knowing the same to contain any false statement; or, 

3. Fraudulently makes and exhibits, or alters, obliterates or destroys any 
account or voucher relating to the condition of his affairs, or any entry or 
statement in such account or voucher; or, ; ; 

4. Practices any fraud upon any creditor, with intent to induce him to 
petition for or consent to such discharge; or, ; 

5. Conspires with or induces any person fraudulently to unite as creditor 
in any petition for such discharge, or to practice any fraud in aid thereof, 

Is guilty of a misdemeanor. [R. C. 1905, § 9278; Pen. C. 1877, § 638; R. C. 


1899, § 7514.] 


§§ 10003-10009 PENAL CODE. Fraudulent Insolvencies, 


CHAPTER 75. 
FRAUDULENT INSOLVENCIES BY CORPORATIONS, AND OTHER FRAUDS IN THEIR 
MANAGEMENT, 


§ 10008. Fictitious subscriptions for stock. Every person who signs the 
name of a fictitious person to any subscription for or agreement to take 
stock in any corporation, existing or proposed, and every person who signs 
to any subscription or agreement, the name of any person, knowing that such 
person has not means or does not intend in good faith to comply with all 
the terms thereof, or under any understanding or agreement that the terms 
of such subscription or agreement are not to be complied with or enforced, 
7 Leics : misdemeanor. [R. C. 1905, § 9274; Pen. C. 1877, § 639; R. C. 

§ 10004. Fraud in procuring organization. Every officer, agent or clerk 
of any corporation, or of any persons proposing to organize a corporation, or 
to increase the capital stock of any corporation, who knowingly exhibits any 
false, forged or altered book, paper, voucher, security or other instrument 
of evidence, to any public officer or board authorized by law to examine the 
organization of such corporation, or to investigate its affairs, or to allow an 
increase of its capital, with intent to deceive such officer or board in respect 
thereto, is punishable by imprisonment in the penitentiary not less than one 
1899. 6 Telos ten years. [R. C. 1905, § 9275; Pen. C. 1877, § 640; R. C. 

: 16. 

§ 10005. Unlawful use of names. Every person who, without being author- 
ized so to do, subscribes the name of another to, or inserts the name of another 
in any prospectus, circular or other advertisement or announcement of any 
corporation or joint stock association existing or intended to be formed, with 
intent to permit the same to be published, and thereby to lead persons to 
believe that the person whose name is so subscribed is an officer, agent, member 
or promoter of such corporation or association, is guilty of a misdemeanor. 
[R. C. 1905, § 9276; Pen. C. 1877, § 641; R. C. 1899, § 7517.] 

§ 10006. Unlawful loans by bank directors. Every director of any corpora- 
tion having banking powers, who concurs in any vote or act of the directors 
of such corporation or any of them, by which it is intended to make any 
loan or discount to any director of such corporation, or upon paper upon 
which any such director is responsible, for an amount greater than is allowed 
ion ines of a misdemeanor. [R. C. 1905, § 9277; 1897, ch. 32; R. C. 

§ 10007. Unauthorized loans not invalid. Nothing in the last section shall 
render any loan made by the directors of any such corporation in violation 
thereof, invalid, [R. C. 1905, § 9278; Pen. C. 1877, § 644; R. C. 1899, § 7519.] 

§ 10008. Sale or Pledge of bank notes. Every officer or agent of any cor- 
poration having banking powers, who sells or causes or permits to be sold, 
any bank notes of such corporation, or pledges or hypothecates or causes Or 
permits to be pledged or hypothecated, with any other corporation, association 
or individual, any such notes as a security for a loan or for any liability of 
such corporation, is punishable by imprisonment in a county jail not exceeding 
one year, or by a fine not exceeding five thousand dollars, or both. [R. C. 
1905, § 9279: Pen. C. 1877, § 645; R. C. 1899, § 7520.] 

§ 10009. Unlawful issue of bank notes. Every officer or agent of any 
corporation having banking powers, who issues or puts in circulation, or 
causes or permits to be issued or put in circulation, the bank notes of such 
corporation, to an amount which, together with previous issues, leaves in 
circulation or outstanding a greater amount of notes than such corporation 18 
allowed by law to issue and circulate, is punishable by imprisonment in 8 
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county jail not exceeding one year, or by a fine not exceeding five thousand 
dollars, or both. [R. C. 1905, § 9280; Pen. C. 1877, § 646; R. C. 1899, § 7521.] 

§ 10010. Unlawful guarantee or indorsement. Every officer or agent of 
any banking corporation, who makes or delivers any guaranty or indorse- 
ment upon behalf of such corporation, whereby it may become liable upon 
any of its discounted notes, bills or obligations, in any sum beyond the amount 
of loans and discounts which such corporation may legally make, is guilty of 
&@ misdemeanor. [R. C. 1905, § 9281; Pen. C. 1877, § 647; R. C. 1899, § 7522.] 

§ 10011.. Bank officer overdrawing account. Every officer, agent, teller, 
clerk or servant of any bank, banking association or savings bank, who know- 
- ingly overdraws his account with such bank, and thereby wrongfully obtains 
money, notes or funds of such bank, is guilty of a misdemeanor. [R. C. 1905, 
§ 9282; Pen. C. 1877, § 648; R. C. 1899, § 7528.] 

§ 10012. Insolvent bank or officer receiving deposit. No bank, banking 
house, exchange broker or deposit office or firm, company, corporation or 
party engaged in the banking, brokerage or deposit business, shall accept or 
receive on deposit, with or without interest, any moneys, bank bills or notes, or 
United States notes or United States treasury notes or currency or other 
notes, bills or drafts circulating as money or currency, when such bank, 
banking house, exchange broker or deposit office, firm, company or corporation 
or party is insolvent; and if any such bank, banking house, exchange broker 
or deposit office, firm, company, corporation or party shall receive or accept 
on deposit any such deposits as aforesaid when insolvent, any officer, director, 
cashier, manager, member, party or managing party thereof, knowing of 
such insolvency, who shall knowingly receive or accept, be accessory or permit 
or connive at the receiving or accepting on deposit therein or thereby, any 
such deposit as aforesaid, shall be guilty of a felony, and upon conviction 
shall be punished by imprisonment in the penitentiary not less than one and 
not exceeding ten years, or by imprisonment in the county jail not to exceed 
one year, or by both fine and imprisonment, the fine not to exceed ten thousand 
dollars. [R. C. 1905, § 9283; 1879, ch. 5, § 1; 1893, ch. 27, §§ 25, 26; R. C. 
1895, § 7524.] 

The word “insolvent ” means present inability to pay depositors as banks usually do, 
and meet all liabilities as they become due in ordinary course of business. State v. 
Stevens, 16 8. D. 309, 92 N. W. 420. 

When is a bank insolvent within statute making it an offense to receive further 
deposits. 20 L.R.A.(N.S.) 444. 

§ 10013. Omitting to enter receipt of property. Every director, officer or 
agent of any corporation or joint stock association, who knowingly receives or 
possesses himself of any property of such corporation or association, other- 
wise than in payment of a just demand, and who, with intent to defraud, 
omits to make or to cause or direct to be made, a full and true entry thereof, 
in the books or accounts of such corporation or association, is guilty of a 
misdemeanor. [R. C. 1905, § 9284; Pen. C. 1877, § 649; R. C. 1899, § 7525.) 

As to similar provision in Cal. Pen. Code, § 563, see People v. Palmer, 53 Cal. 615; 
People v. Leonard, 103 Cal. 200, 37 Pac. 222. 

§ 10014. Fraudulent destruction of books. Every director, officer, agent 
or member of any corporation or joint stock association, who, with intent to 
defraud, destroys, alters, mutilates or falsifies any of the books, papers, writ- 
ings or securities belonging to such corporation or association, or makes or 
concurs in the making of any false entry, or omits or concurs in omitting 
to make any material entry in any book of accounts or other record or docu- 
ment kept by such corporation or association, is punishable by imprison- 
ment in the penitentiary not less than one and not exceeding ten years, or 
by imprisonment in a county jail not exceeding one year, or by a fine not 
exceeding five hundred dollars, or by both such fine and imprisonment. [R. C. 
1905, § 9285; Pen. C. 1877, § 650; R. C. 1899, § 7526.) 

As to similar provision in Cal. Pen. Code, § 564, see People v. Cooper, 53 Cal. 647. 
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§ 10015. Publishing false report. Every director, officer or agent of any 
corporation or joint stock association, who knowingly concurs in making 
or publishing any written report, exhibit or statement of its affairs or 
pecuniary condition, containing any material statement which is false, other 
than as are mentioned in sections 10004 and 10005, or willfully refuses or 
neglects to make or deliver any written report, exhibit or statement required 
by law, is guilty of a misdemeanor. [R. C. 1905, § 9286; Pen. C. 1877, § 651; 
R. C. 1899, § 7527.] 

§ 10016. Refusing to permit inspection of books. Every officer or agent 
of any corporation having or keeping an office within this state, who has 
in his custody or control any book, paper or document of such corporation, - 
and who refuses to give to a stockholder or member of such corporation, 
lawfully demanding, during office hours, to inspect or take a copy of the 
same or any part thereof, a reasonable opportunity so to do, is guilty of a 
misdemeanor. [R. C. 1905, § 9287; Pen. C. 1877, § 652; R. C. 1899, § 7528.] 

§ 10017. Insolvencies deemed fraudulent. Every insolvency of a moneyed 
corporation is deemed fraudulent unless its affairs appear, upon investigation, 
to have been administered fairly and legally, and generally with the same 
care and diligence that agents receiving a compensation for their services are 
pare oy law to observe. [R. C. 1905, § 9288; Pen. C. 1877, § 653; R. C. 1899, 

§ 10018. How fraudulent acts punishable. In every case of a fraudulent 
insolvency of a moneyed corporation, every director thereof who participated 
in such fraud, if no other punishment is prescribed therefor by this code, 
or any of the acts which are specified as continuing in force, is guilty of a 
misdemeanor. [R. C. 1905, § 9289 ; Pen. C. 1877, § 654; R. C. 1899, § 7530.) 

§ 10019. How violation of duty punishable. Every director of any moneyed 
corporation who willfully does any act, as such director, which is expresaly 
forbidden by law, or willfully omits to perform any duty expressly imposed 
upon him as such director, by law, the punishment for which act or omission 
is not otherwise prescribed by this code, or by some of the acts which it 
specifies as continuing in force, is guilty of a misdemeanor. [R. C. 1905, 
§ 9290; Pen. C. 1877, § 655; R. C. 1899, § 7531.] 

§ 10020. When director deemed to have knowledge. Every director of a 
corporation or joint stock association is deemed to possess such a knowledge 
of the affairs of his corporation, as to enable him to determine whether any 
act, proceeding or omission of its directors is a violation of this chapter. 
[R. C. 1905, § 9291; Pen. C. 1877, § 658; R. C. 1899, § 7582.] 

§ 10021. When director presumed to have assented. Every director of a 
corporation or joint stock association who is present at a meeting of the 
directors at which any act, proceeding or omission of such directors in 
violation of this chapter occurs, is deemed to have concurred therein, unless 
he at the time causes, or in writing requires, his dissent therefrom to be 
entered in the minutes of the directors. [R. C. 1905, § 9292; Pen. C. 1877, 
§ 659; R. C. 1899, § 7533.] 

§ 10022. Same, when director was absent from meeting. Every director of 
@ corporation or joint stock association, although not present at a meeting of 
the directors at which any act, proceeding or omission of such directors in 
violation of this chapter occurs, is deemed to have concurred therein, if the 
facts constituting such violation appear on the record or minutes of the 
proceedings of the board of directors, and he remains a director of the same 
company for six months thereafter, and does not, within that time, cause or 
in writing require his dissent from such illegality to be entered in the minutes 
of the directors. [R. C. 1905, § 9293 ; Pen. C. 1877, § 660; R. C. 1899, § 7534. ] 

§ 10023. Foreign corporation no defense. It is no defense to a prosecution 
for a violation of the provisions of this chapter, that the corporation was one 
created by the laws of another state, government or country, if it was one 
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carrying on business or keeping an officer thereof, within this state. [R. C. 
1905, § 9294; Pen. C. 1877, § 661; R. C. 1899, § 1535. ] : 

§ 10024. Director defined, The term ‘‘ director,’’ as used in this chapter, 
embraces any of the persons having by law the direction or Management of 
the affairs of a corporation by whatever name such persons are described in 
its charter, 7 known by law. [R. C. 1905, § 9295; Pen. C. 1877, § 662; R. C. 


CHAPTER 76. 
REQUISITES OF STEAMBOAT TICKETS, 


departure of such vessel, and is also entitled to receive from the owners or 
consignees of such vessel fifty cents per day for each day of such detention. 


§ 7537 : 

_ § 10026. Passenger ticket. Missouri river. Requisites. Every ticket or 
instrument issued as evidence of a right of passage upon the Missouri river, 
from any port in this state to any port of any other state or territory, and 


receipt, unless sold or issued by the owners or consignees of such vessel, must 
be signed by their authorized agent. [R. C. 1905, § 9297; Pen. C. 1877, § 672; 
] 


0027. Violation of last section. Punishment. Every person who issues, 
sells or delivers to another, any ticket, instrument, certificate, order or receipt, 
which is not made or filled out as prescribed in the last section, is guilty of a 
misdemeanor, [R. C. 1905, § 9298 ; Pen. C. 1877, § 673; RB. C. 1899, § 1539. ] 


CHAPTER 77. 
FRAUDULENT ISSUE OF DOCUMENTS OF TITLES TO MERCHANDISE. 


§ 10028. Bills of lading. Fraudulent. Punishment. Every person being 
the master, owner or agent of any vessel, or officer or agent of any railroad, 
express or transportation company or otherwise being or representing any 
carrier, who delivers any bill of lading, receipt or other voucher, or by which 
it appears that any merchandise of any description has been shipped on board 
any vessel or delivered to any railroad, express or transportation company 
or other carrier, unless the same has been so shipped or delivered, and is 
at the time actually under the control of such carrier, or the master, owner 
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§§ 10028-10034 PENAL CODE. Fraudulent Documents. 


or agent of such vessel, or of some officer or agent of such company, to be 
forwarded as expressed in such bill of lading, receipt or voucher, is punishable 
by imprisonment in the penitentiary not less than one and not exceeding 
five years, or by a fine not exceeding one thousand dollars, or both. [R. C. 
1905, § 9299; Pen. C. 1877, § 677; R. C. 1899, § 7540.] 

§ 10029. Warehouse receipts. Fraudulent. Punishment. Every person 
carrying on the business of a warehouseman, wharfinger or other depositary 
of property, who issues any receipt, bill of lading or other voucher for any 
merchandise of any description which has not been actually received upon 
the premises of such person, and is not under his actual control at the time 
of issuing such instrument, whether such instrument is issued to a person 
as being the owner of such merchandise or as security for any indebtedness, 
is punishable by imprisonment in the penitentiary not less than one and 
not exceeding five years, or by a fine not exceeding one thousand dollars, or 
both. [R. C. 1905, § 9300; Pen. C. 1877, § 678; BR. C. 1899, § 7541.] 

§ 10030. Same. Exceptions. No person can be convicted of any offense 
under the last two sections by reason that the contents of any barrel, box, 
case, cask or other vessel or package mentioned in the bill of lading, receipt 
or other voucher, did not correspond with the description given in such 
instrument of the merchandise received, if such description corresponded sub- 
stantially with the marks, labels or brands upon the outside of such vessel 
or package, unless it appears that the accused knew that such marks, labels 
ered were untrue. [R. C. 1905, § 9301; Pen. C. 1877, § 679; BR. C. 1899, 

§ 10031. Warehouse receipt. Duplicate. Every person mentioned in sec- 
tions 10028 and 10029, who issues any second or duplicate receipt or voucher, 
of a kind specified in those sections, at a time while any former receipt 
or voucher for the merchandise specified in such second receipt is outstanding 
and uncancelled, without writing across the face of the same the word ‘‘ dupli- 
cate,’’ in a plain and legible manner, is punishable by imprisonment in the 
penitentiary not less than one and not exceeding five years, or by a fine not 
exceeding one thousand dollars, or both. [R. C. 1905, § 9302; Pen. C. 1877, 
§ 680; R. C. 1899, § 7543.] 

§ 10032. Selling goods without consent of holder of bill of lading. Every 
person mentioned in sections 10028 and 10029, who sells, hypothecates or 
pledges any merchandise for which any bill of lading, receipt or voucher has 
been issued by him, without the consent in writing thereto of the person 
holding such bill, receipt or voucher, is punishable by imprisonment in the 
penitentiary not less than one and not exceeding five years, or by a fine not 
exceeding one thousand dollars, or both. [R. C. 1905, § 9303; Pen. C. 1877, 
§ 681; R. C. 1899, § 7544.] 

§ 10033. Bill of lading or receipt must be cancelled. Every person, such as 
mentioned in section 10029, who delivers to another any merchandise for 
which any bill of lading, receipt or voucher has been issued, unless such 
receipt or voucher bore upon its face the words ‘‘ not negotiable,”’ plainly 
written or stamped, or unless such receipt is surrendered to be cancelled at 
the time of such delivery, or unless, in the case of a partial delivery, ® 
memorandum thereof is indorsed upon such receipt or voucher, is punishable 
by imprisonment in the penitentiary not less than one and not exceeding 
five years, or by a fine not exceeding one thousand dollars, or both. [R. C. 
1905, § 9304; Pen. C. 1877, § 682; R. C. 1899, § 7545.] 

§ 10034. When last two sections do not apply. The last two sections do 
not apply when property is demanded by virtue of process of law. [R. U. 
1905, § 9305; Pen. C. 1877, § 688; R. C. 1899, § 7546.] 
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branchway, switch, turnout, bridge, viaduct, culvert, embankment, station 
house or other structure or fixture, or any part thereof, attached to or con- 


not exceeding four years, or in a county jail not less than six months. [R. C. 
1905, § 9306; Pen. ¢. 1877, § 684; R. C. 1899, § 7547.] 
§ 10036. When death results therefrom. Whenever any offense specified 


[R. C. 1905, § 9307; Pen. C. 1877, § 685: R. C. 1899, § 7548. ] 

§ 10037. Injuries to highways. Every Person who maliciously digs up, 
removes, displaces, breaks or otherwise injures or destroys any public highway 
or bridge, or any private way laid out by authority of law, or bridge upon 
such way, is guilty of a felony. [R. C. 1905, § 9308; Pen. C. 1877, § 686; R. C. 
1899, § 7549. } 

§ 10038. Obstructing highway. Barbed wire fence. Every person who 
shall knowingly and willfully obstruct or plow up, or cause to be obstructed 
or plowed up, any public highway or public street of any town, except by 
order of the road supervisors for the purpose of working the same, or injure 


ished ‘by fine not exceeding one hundred dollars, and shall be liable for all 
damages to person or property by reason of the same. [R. C. 1905, § 9309; 
Pen. C. 1877, § 687 3 1895, ch. 92, § 1; R. C. 1899, § 7550. ] 


To support verdict for damages there must be some evidence conneeting defendant 
with the unlawful act. Kunhert v. Angell, 8 N. D. 198, 77 N. W. 1015; Kunhert y. 


10040. Penalty. Whoever Violates the provisions of section 10039 shall be 
guilty of a misdemeanor, and upon conviction shall be fined not exceeding 
fifty dollars, nor less than ten dollars. [1909, ch. 54, § 2. _ _ 

10041. Injury to tollhouse or gate. Every person who maliciously injures 
or destroys any tollhouse or turnpike gate is guilty of felony. [R. C. 1905, 
§ 9310; Pen. C. 1877, § 688; R. C. 1899, § 7551.] 

42. Injury to mileboards or guideposts. Every person who removes 
or injures any mileboard, milestone or guidepost or any inscription on such, 
erected upon any highway, is guilty of a misdemeanor. [R. C. 1905, § 9311; 
Pen. C. 1877, § 689; R. C. 1899, § 7552. ] 

10043, Injuring electric wires misdemeanor. Every person who willfully 


or maliciously takes down, removes, injures or obstructs any line of tele-_ 


graph, telephone or electrie wires or any part thereof, or appurtenances or 
VOL, 11 — 39, 2305 
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apparatus therewith connected, or severs any wire thereof, is guilty of a 
misdemeanor. [1907, ch. 247; RB. C. 1905, § 9312; Pen. C. 1877, § 690; R. C. 
1899, § 7553 ; 1903, ch. 197.] 
As to similar Shella vi in Cal. Pen. Code, § 591, see Davis v. Pacific T. & T. Co., 
127 Cal. 312, 57 Pac. 764, 59 Pac. 698. 

§ 10044. Unauthorized diversion of water from irrigation ditch. It shall be 
unlawful for any person to divert any of the waters from any irrigation ditch, 
in this state, or to interfere in any manner whatever with any irrigation ditch, 
without first having obtained the permission of the owner of such ditch, or 
of the person or persons lawfully in charge thereof. [R. C. 1905, § 9313; 1887, 
ch. 74, § 1; R. C. 1895, § 7554.] 

§ 10045. Punishment. Justice’s jurisdiction. Every person violating any of 
the provisions of the preceding section shall be deemed to be guilty of a 
misdemeanor, and on conviction thereof shall be punished by a fine of not 
less than twenty-five dollars, nor more than fifty dollars, and any justice of the 
peace within the county where such offense may be committed shall have 
jurisdiction to try and determine all cases arising under the provisions of 
said section. [R. C. 1905, § 93814; 1887, ch. 74, § 2; R. C. 1895, § 7555.] 


CHAPTER 79. 
USE OF RAILROAD TRACKS FOR HIGHWAY PURPOSES. 


§ 10046. Unlawful. Exception. It is hereby made unlawful for any per- 
son when riding or driving or leading any animal or animals, and whether the 
same’ be or be not attached to any vehicle or sleigh, to drive upon or use any 
railroad track in this state as a highway; provided, however, this section shall 
not apply to highway crossings over any line of railway in the state, nor to 
depot grounds, station grounds, nor switches and sidetracks intended for 
the use of shippers or the consignees of freight. [1907, ch. 206, § 1.] 

§ 10047. Penalty. Any person violating the provisions of section 10046 
shall be guilty of a misdemeanor. [1907, ch. 206, § 2.] 


CHAPTER 80. 
BLOCKING RAILROAD CROSSINGS. 


§ 10048. Unlawful to block or obstruct crossings. Any railroad company; 
conductor, brakeman, engineer, switchman or other employe of any railroad 
company, in charge of or in control of any railroad car, cars, engines or train 
of cars, who shall, for a period of more than fifteen minutes at any one time, 
obstruct or block any railroad crossing or any rural highway or on any village 
or city street by placing thereon or permitting any car, cars, engines or train 
of cars to stand or remain stationary on any such crossings, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be liable to a fine of not less 
than ten dollars or more than fifty dollars for each offense. [1909, ch. 193, 


1.] ; 
§ 10049. Exception. The provisions of section 10048 do not apply to cities, 


towns or villages that have or may have ordinances covering the same. [190¥, 
ch. 193, § 2.] 
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CHAPTER 81. 


Act must be done for purpose of avenging some Wrong sustained by accused to con- 
stitute malicious mischief. State y. Tarlton, 22 S, D. 495, 118 N. W. 706. 
Treble damages not recoverable by posseasor who is not owner for malicious injury 
property. Scott y, Trebileock, 21 8. D. 333, 113 N. W. 847, 
isdemeanor in sowin mustard seed in complaining witness’ crops cannot be shown 
&8 motive for independen offense of poisoning his horses, State v. Hakon, 21 N. D. 133, 


§ 10051, Following sections not restrictive, The Specification of the acts 
enumerated in the following sections of this chapter is not intended to restrict 
or qualify the interpretation of the last section. ([R. ©. 1905, § 9316; Pen. ©. 

] 


10052, Poisoning domestic animals. Every Person who willfully admin- 
isters poison to any animal, the Property of another, and every person who 
maliciously exposes any poisonous substance with intent that the same shall 
be taken by any such animal, is punishable by imprisonment in the peniten- 
tiary not less than one and not exceeding three years, or in a county jail 
not exceeding one year, or by a fine not exceeding two hundred and fifty dol- 


lars, or by both such fine and imprisonment, [R. C. 1905, § 9317 ; Pen. C. 


ndictment for €Xposing poison. State y, Isaacson, 8 §, D. 69, 65 N. W. 430. 
ere statute mentions several things disjunctively ag constituting one and same 
Offense, al] punishable alike, whole may be charged conjunctively in single count as 
constituting single offense. State v. Tolley, 23 N. D. 284, 136 N. W. 784. 
As to similar Provision in Cal. Pen. Code, § 596, see People y, Keeley, 81 Cal. 210, 


§ 10053. Killing, maiming or torturing animals. Every person who ma- 
liciously kills, maims or wounds any animal, the property of another, or who 
maliciously and cruelly beats, tortures or injures any animal, whether belong- 
ing to himself or another, is guilty i: & misdemeanor. [R. C. 1905, § 9318; 

9 


As to similar Provision in Cal. Pen. Code, § 597, see Ex parte Mauch, 134 Cal, 500, 
4, 
§ 10054, Abusing domestic animals. Punishment, Every person who shall 


imprisonment in the county jail not less than ten days and not exceeding thirty 
days or by a fine of not less than five dollars and not exceeding one hun- 
ed dollars, or by both such fine and imprisonment. Any officer finding. 
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in case of pledge. Provided, in case there exists of record -any lien against 
such animal so taken it shall be the duty of the person holding such animal 
to notify the record holder of such lien of the taking of such animal and the 
amount of charges against the same, and unless said record lien holder pays 
the same within three days from the date of the service of such notice, then, 
in that case, and in case of the sale of such animal to pay the charges for 
keeping the same, title to such animal shall pass by such sale in the same 
manner as though no record lien existed against such animal. And it shall 
‘be the duty of all incorporated municipalities that are supplied with water 
in whole or in part by a system of water works, to provide suitable and suffi- 
cient number of watering troughs wherein water for stock shall be kept at all 
times between May first and October fifteenth in each year. But nothing in 
this section contained shall be construed to mean herds of stock which do not 
properly belong in any such municipality, and if any person or persons shall 
knowingly water at any such water troughs any animal infected with any 
infectious disease he shall be guilty of a misdemeanor, and upon conviction 
thereof before any justice of the peace, shall be punished by a fine not exceed- 
ing the sum of twenty-five dollars, or by imprisonment in the county jail not 
to exceed the term of fifteen days or by both such fine and imprisonment. 
[1911, ch. 2; R. C. 1905, § 9319; 1895, ch. 48, § 1; R. C. 1899, § 7560. ] 


Ser eene if there is an intention to injure animals. Territory v. Crozier, 6 D. 8, 50 
N. W. 124. 
Malice or willfulness as ingredient of the offense of abusing animals. 41 L.R.A.(N.S.) 


433. 

4 10055. Keeping houses or pits for fighting animals. Every person who, 
either: 

1. Keeps or maintains any house, pit or other place to be used in permitting 
any fight between birds, dogs or other animals; or, 

9. Establishes, promotes or encourages any exhibition of the fighting of 
birds, dogs or other animals, 

Is guilty of a misdemeanor. [R. C. 1905, § 9320; 1891, ch. 55, § 2; R. C. 
1895, § 7561.] = 

§ 10056. Instigating fights between animals. Every person who maliciously, 
or for any bet, stake or reward, instigates, encourages or promotes any fight 
between animals, or instigates or encourages any animal to attack, bite, 
wound or worry another, is guilty of a misdemeanor. [R. C. 1909, § 9321; Pen. 
C. 1877, § 696; R. C. 1899, § 7562.] : 

§ 10057. Officer’s duty to arrest. It is hereby made the duty of every sheriff, 
deputy sheriff, constable, marshal or police officer within this state upon 
request of any citizen thereof to arrest, without a warrant, any person found 
violating any of the provisions of the last section, and any such officer failing, 
neglecting or refusing to perform such duty, is guilty of a misdemeanor. 
[R. C. 1905, § 9322; 1891, ch. 55, § 3; R. C. 1895, § 7563.] 

§ 1005% Wounding or trapping birds in cemetery. Every person who, 
within any public cemetery or burying ground, wounds or traps any birds or 
destroys any bird’s nest, or removes any eggs or young birds from any nest ; 
and every person who buys or sells or offers or keeps for sale any bird which 
has been killed or trapped in violation of this section, is punishable by & fine 
of five dollars for each offense, recoverable in any justice’s court within the 
county where the offense was committed. [R. C. 1905, § 9323; Pen. C. 1877, 
§ 698; 1885, ch. 111, § 2; R. C. 1895, § 7564.) : 

§ 10059. Burning buildings, grain and hay. Every person who willfully 
burns any building not the subject of arson, any stack of grain of any kin 
or of any hay, any growing or standing grain, grass, trees or fence, not the 
property of such person, is punishable by imprisonment in the penitentiary 
not exceeding four years and not less than one year, or by imprisonment in & 
county jail not exceeding one year. [R. C. 1905, § 9324; Pen. C. 1877, § 699; 
R. C. 1899, § 7565.] 
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§ 10060. Injuring house of worship. Every person who willfully breaks, 
defaces or otherwise injures any house of worship, or any part thereof or 
any appurtenance thereto, or any book, furniture, ornament, musical instru- 
ment, article of silver or plated ware or other chattel kept therein for use 
im connection with religious worship, is guilty of felony. [R. C. 1905, § 9325; 
Pen. C. 1877, § 700; R. C. 1899, § 7566.] 

§ 10061. Destroying building with explosive. Every person who maliciously, 
by the explosion of gunpowder or other explosive substance, destroys, throws 
down or injures the whole or any part of any building, by means of which 
the life or safety of any human being is endangered, is punishable by im- 
prisonment in the penitentiary not exceeding ten years and not less than 
three. [R. C. 1905, § 9326; Pen. C. 1877, § 701; R. C. 1899, § 7567.] 

As to similar provision in Cal. Pen. Code, § 601, see In re Mitchell, 1 Cal. App. 396, 
82 Pac. 347. 

§ 10062. Endangering human life with explosive. Every person who places 
in, upon, under, against or near to any building any gunpowder or other 
explosive substance, with intent to destroy, throw down or injure the whole or 
any part thereof, under circumstances that, if such intent were accomplished, 
human life or safety would be endangered thereby, although no damage is 
done, is guilty of a felony. [R. C. 1905, § 9327; Pen. C. 1877, § 702; R. C. 
1899, § 7568.] 

§ 10063. Malicious injury to freehold. Every person who willfully commits 
any trespass by either: 

1. Cutting down or destroying any kind of wood or timber, standing or 
growing upon the lands of another, or driving or riding through, into or 
across any cultivated hedge or tree row, or any grove of ornamental trees 
or orchard of fruit trees growing upon the land of another, or in any other 
manner injuring the same; or, 

2. Carrying away any kind of wood or timber that has been cut down and 
is lying on such lands; or, 

8. Maliciously severing from the freehold any produce thereof or any- 
thing attached thereto; or, ak 

4. Digging, taking or carrying away from any lot situated within the 
bounds of any incorporated city, without the license of the owner or legal 
occupant thereof, any earth, soil or stone, being a part of the freehold or 
severed therefrom at some previous time, under such circumstances as would 
render the trespass a larceny, if the thing so severed or carried away was 
personal property ; or, ; ; 

5. Digging, taking or carrying away from any land in any incorporated 
city or town of this state, laid down on the map or plan of said city or town 
as a street or avenue, or otherwise established or recognized as a street or 
avenue without the license of the mayor and common council, or other gov- 
erning body of such city or town or owner of the fee thereof, any earth, 
soil or stone, under such circumstances as would render the trespass a lar- 
ceny, if the thing so severed or carried away was personal property ; or, 

6. Hauling upon the real estate, lot or farm of another any dead horse, 
dog, cow or other animal, or any manure, offal, putrid or unsound beef, pork, 
fish, hides or skins, or flesh of any kind or description or any tin cans, filth, 
offal, vegetables or other unsound or offensive matter or thing whatsoever, 
or any matter or thing which by putrefaction or decomposition will produce 
an offensive smell or effluvia, or any other substance of any kind, nature or 
description, without first obtaining the consent of the owner or occupant 
thereof in writing, 

Is guilty of a misdemeanor. [R. C. 1905, § 9328; Pen. C. 1877, § 703; 1879, 
ch. 42, § 1; R. C. 1895, § 7569; 1905, ch. 133.) 

j As to similar provision in Cal. Pen. Code, § 602, see Bernstein v. Downs, 112 Cal. 
197, 44 Pac. 557. 
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§ 10064. Injuring timber and enumerated fixtures. Every person who 
shall wantonly or maliciously cut, dig up or injure any timber set out, planted, 
cultivated or growing naturally, or who shall wantonly or maliciously open, 
let down, throw down or prostrate any fence, gate or bars, belonging to 
any inclosure of any description of cultivated and growing timber, or tear 
down or open any such fence, gate or bars, shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof, shall be punished by imprisonment in 
the county jail not exceeding thirty days, or by fine not exceeding one hundred 
dollars, or by both such fine and imprisonment, and shall be liable in damages 
: eae pend injured. [R. C. 1905, § 9329; Pen. C. 1877, § 704; R. C. 1899, 

7570. 

§ 10065. Injuring standing crops. Every person who maliciously injures 
or destroys any standing crops, grain, cultivated fruits or vegetables, the prop- 
erty of another, in any case for which a punishment is not otherwise prescribed 
by this code, or by some of the statutes which it specifies as continuing in force, 
is guilty of a misdemeanor. [R. C. 1905, § 9330; Pen. C. 1877, § 705; R. C. 
1899, § 7571.] 7 ae 

§ 10066. Injuring fruit or melons in daytime. Every person who maliciously 
or mischievously enters in the daytime, the inclosure, or goes upon the premises 
of another, with the intent to knock off, pick, destroy or carry away, or hav- 
ing lawfully entered or gone upon the premises of another, does afterward 
wrongfully knock off, pick, destroy or carry, any apples, peaches, pears, plums, 
grapes or other fruit, melons or flowers of any tree, shrub, bush or vine, sh 
be punished by a fine not exceeding one hundred dollars and not less than five 
dollars, or by imprisonment in the county jail not exceeding thirty days. 
[R. C. 1905, § 9331; Pen. C. 1877, § 706; R. C. 1899, § 7572.] 

§ 10067. Same in nighttime. Every person who shall, maliciously or mis- 
chievously enter the inclosure, or go upon the premises of another in the night- 
time, and knock off, pick, destroy or carry away, any apples, peaches, pears, 
plums, grapes or other fruit, melons or flowers, of any tree, shrub, bush oF 
vine, or having entered the inclosure or gone upon the premises of another, 
in the nighttime, with the intent to knock off, pick, destroy or carry away any 
fruit or flowers, as aforesaid, be actually found thereon, shall, on conviction 
thereof, be punished by fine not exceeding one hundred and not less than ten 
dollars, or by imprisonment in the county jail not exceeding thirty days. 
[R. C. 1905, § 9382; Pen. C. 1877, § 707; R. C. 1899, § 7573.] . 

§ 10068. Injuring fruit trees. Every person who shall, maliciously or mis- 
chievously, bruise, break or pull up, cut down, carry away, destroy or in any- 
wise injure any fruit or ornamental tree, shrub, vine or material for hedge, 
being, growing or standing on the land of another, shall be punished by a fine 
not exceeding one hundred and not less than ten dollars, or by imprisonment 
in the county jail not exceeding thirty days. [R. C. 1905, § 9333; Pen. C. 1877, 
§ 708; R. C. 1899, § 7574.] 

§ 10069. Removing landmarks. Every person who, either: ; 

1. Maliciously removes any monuments of stone, wood or other material, 
erected for the purpose of designating any point in the boundary of any lot 
or tract of land; or, 

2. Maliciously defaces or alters the marks upon any tree, post or other 
monument, made for the purpose of designating any point, course or line 2 
any such boundary; or, 

3. Maliciously cuts down or removes any tree upon which any such marks 
have been made for such purpose, with intent to destroy such marks, 

Is guilty of a misdemeanor. [R. C. 1905, § 9334; Pen. C. 1877, § 709; RB. ©. 
1899, § 7575.] 

§ 10070. Interfering with piers or booms. Every person who, without 
authority of law, interferes with any pier, booms or dams, lawfully erected or 
maintained upon any waters within this state, or hoists any gate in or about 
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said dams, is guilty of a misdemeanor, [R. C. 1905 9335; Pen. C. 1877 
§ 710; B.C. 1899, §7576,] He 

§ 10071. Destroying dam, Every person who maliciously destroys any dam 
or structure erected to create hydraulic power, or any embankment necessary 
ture in such dam, or embankment, with intent to destroy the same, is guilty 
of a misdemeanor. (R. C. 1905, § 9336; Pen. C. 1877, § 711; B.C. 1899, § 7577.] 

As to similar Provision in Cal. Pen. Code, § 607, see People v. Tisdale, 57 Cal, 104. 

§ 10072. Removing or injuring piles. Every person who maliciously draws 
up or removes, or cuts or otherwise injures any piles fixed in the ground and 
used for securing any bank or dam of any river, canal, drain, aqueduct, marsh, 


J 
removes any buoy placed in the Missouri river by any lawful authority, is 
guilty of a misdemeanor, [R. C. 1905, § 9338; Pen. C, 1877, § 713; RB. C, 1899, 
§ 7579, 

§ 10074, Removing or making signal light. Every person who unlawfully 
masks, alters or removes any light or signal, or willfully exhibits any false 
light or signal, with intent to bring any locomotive or any railway car or train 
of cars into danger, is punishable by imprisonment in the penitentiary not 
exceeding ten years and not less than three years. [R. C. 1905, § 9339; Pen. C. 
1877, § 714: R. C, 1899, § 7580.] 

§ 10075. Injuring written instrument, Every person who maliciously muti- 
lates, tears, defaces, obliterates or destroys any written instrument being the 


such messenger any such report, certificate or cel 5 
prevent its delivery, or who willfully does any injury or other act such as is 


of this section, or any part thereof, is guilty of a misdemeanor. [R. C. 1905, 


9342; Pen. C. 1877, § 717; R. C. 1899, 7583. ] 
; As to similar ae in Cal. Pen, Aa $ 618, see Greene v. Murdock, 1 Cal. App. 
93. 


10078. Disclosing tele Phic dispatch. Every person who discloses the 
Save of any tlegraphisie pare or any part thereof, addressed to another 
Person, without the permission of such person, except upon the lawful order 
of a court or the judge thereof, to his loss, injury or disgrace, is guilty of a 
misdemeanor. [R. C, 1905, § 9343; Pen. C. 1877, § 718; 1883, ch. 109, § 1; 
R. C. 1899, § 7584. ] cn a els. Sie 

§ 10079. Secreting telegraphic dispatch. Every person who having in his 
Possession any telegraphic dispatch addressed to another, maliciously secretes, 
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conceals or suppresses the same, is guilty of a misdemeanor. ([R. ©. 1905, 
§ 9344; Pen. C. 1877, § 719; RB. C. 1899, § 7585.] 

§ 10080. Injuring works of art or improvement. Every person who will- 
fully injures, disfigures or destroys, not being the owner thereof, any monu- 
ment, work of art or useful or ornamental improvement, within the limits of 
any village, town or city, or any shade tree or ornamental plant, growing 
therein, whether situated upon private ground, or on any street, sidewalk or 
public park or place, is guilty of a misdemeanor. ([R. C. 1905, § 9345; Pen. C. 
1877, § 720; R. C. 1899, § 7586. ] 

§ 10081. Destroying works of literature or art. Every person who 
maliciously cuts, tears, disfigures, soils, obliterates, breaks or destroys any 
book, map, chart, picture, engraving, statue, coin, model, apparatus, specimen 
or other work of literature or art, or object of curiosity deposited in any public 
library, gallery, museum, collection, fair or exhibition, is punishable by impris- 
onment in the penitentiary not less than one and not exceeding three years, 
or in a county jail not exceeding one year. [R. C. 1905, § 9346; Pen. C. 1877, 
§ 721; R. C. 1899, § 7587.] 

§ 10082. Breaking gas or water pipe.. Every person who willfully breaks, 
digs up or obstructs, any pipe or main for conducting gas or water, any works 
erected for supplying buildings with gas or water, or any appurtenances or 
appendages therewith connected, is punishable by imprisonment in the penl- 
tentiary not less than one and not exceeding three years, or in a county jail 
aaa one year. [R. C. 1905, § 9347; Pen. C. 1877, § 722; R. C. 1899, 

§ 10083. Destruction of farm buildings. Felony. Any person who shall 
enter upon any farm lands situated in this state and not situated within the 
limits of any incorporated city, town or village, the land being the property 
of another, and shall tear down and remove from any unoccupied buildings 
standing on such premises any door, window, siding, shingles, ceiling, floor, 
sheathing, finish, rafters or scantling, or tear down any chimney, and shall 
burn such material on the premises or shall remove and take away any such 
materials from such premises, whether he uses or destroys the same, shall be 
deemed guilty of malicious trespass; and should the materials that have been 
taken away reduce the value of the buildings standing on said premises 10 
the sum of more than twenty dollars, without regard to the value of the 
materials taken away, such person shall be deemed guilty of a felony, other- 
S 7e80 1 a misdemeanor. [R. C. 1905, § 9348; 1895, ch. 62, § 1; RB. C. 1899, 

§ 10084. Misdemeanor, felony, how punished. Every person violating any 
of the provisions of the last section shall be punishable, upon conviction of the 
misdemeanor, by a fine not exceeding one hundred dollars; and upon conviction 
of the felony, by imprisonment in the penitentiary not exceeding three years. 
[R. C. 1905, § 9349; 1895, ch. 62, § 2; R. C. 1899, § 7590.] 


oe ee of information for embezzlement. State v. Laechelt, 18 N. D. 88, 118 


Information for rape sufficient without the word “ravish.’ State v. Hayes, 17 5. D 
128, 95 N. W. 296, 

§ 10085. Conjointly committed. Punishment. Whenever two or more per- 
sons conjointly commit any such malicious trespass, the aggregate value of the 
materials taken away and removed by each shall be considered in determing 
the amount in which any such property may have been damaged, and eac 
person shall be considered as having committed such malicious trespass to the 
extent of the aggregate damage done by all. [R. C. 1905, § 9350; 1895, ch. 62, 
§ 3; R. C. 1899, § 7591.] 

§ 10086. How value determined. ‘Whenever one or more persons have com- 
mitted any acts of malicious trespass, as provided in section 10083, and shall 
have entered upon the real estate several times and carried away such mater! 

a little at a time, in determining the value that such improvements have been 
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damaged, all the material carried away by any such person being tried, shall 
be taken into consideration, providing it shall have been taken, carried away 
and destroyed within one year from the date of his arrest under this chapter. 
[R. C. 1905, § 9851; 1895, ch. 62, § 4; R. C. 1899, § 7592.) 

1 . May offer reward. The board of county commissioners of any 
county of this state may offer a reward of not exceeding fifty dollars nor less 
than ten dollars for the apprehension and conviction of each person violating 
any of the provisions of section 10088, or who takes by fraud or stealth any 
wheat, oats, rye, barley, flax or other grain, or any other property, the property 
of another, with intent to deprive the owner thereof, [R. C. 1905, § 9352; 
1899, ch. 61; R. C. 1899, § 7592a.] 


CHAPTER 82. 
CLOSING OF FENCE GATES ON FARMS, 


§ 10088. Gates to be closed. No person or persons opening a gate or bars 
in a fence inclosing farm premises shall leave such gate or bars open, unless 
such person or persons shall be in lawful possession of such premises; provided, 
that at such gate or bars there shall be posted a notice requesting such closure, 
and stating that a failure so to do is in violation of law. (1913, ch. 165, § 1.] 

§ 10089. Posted notices. No one other than the person or persons in lawful 
possession of such premises shall remove, destroy or deface such posted notice. 
[1913, ch. 165, § 2.] 

§ 10090. Private roads. Nothing contained in this act shall in any way at 
any time change a private road through inclosed farm premises to a public 
road; and no provision of this act shall take from the person or persons in 
lawful possession of such premises the right to close such private road through 
their premises. (1918, ch. 165, § 3.] 

§ 10091. Penalty. Anyone violating the provisions of this chapter shall, 
upon conviction, be punished by a fine of. not less than ten dollars ($10.00) 
nor more than fifty dollars ($50.00), and shall, in addition to such fine, be 
liable for any damages that may result because of live stock entering or escap- 
ing through such open gate or bars. (1913, ch. 165, § 4.] 


CHAPTER 83. 
PROHIBITION, UNLAWFUL DEALING IN INTOXICATING LIQUORS. 


§ 10092. Penalty for manufacturing or sale. Who may sell. Any person, 
association or corporation, who shall, within this state, directly or indirectly 
manufacture any Spirituous, malt, vinous, fermented or other intoxicating 
liquor, or shall import any of the same for sale or gift as a beverage, or shall 
keep for sale, or sell or offer for sale, or gift, barter or trade, any of such 
intoxicating liquors as a beverage, shall for the first offense be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be fined in any sum not 
less than two hundred, nor more than one thousand dollars, and be imprisoned 
in the county jail not less than ninety days nor more than one year; and for 
the second and every successive offense, shall be deemed guilty of a felony, and 
be punished by imprisonment in the penitentiary not exceeding two years 
and not less than one year; provided, that registered pharmacists under the 
laws of this state may sell intoxicating liquors for medicinal, mechanical, 
scientific, and wine for sacramental purposes, as hereinafter provided. [R. C. 
1905, § 9353 ; 1890, ch. 110, § 1; RB. C. 1899, § 7593.] 


As to what constitutes unlawful sale of beer. State v. Nelson, 14 N. D. 297, 103 
N. W. 609. 
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If time and place of former conviction and court wherein it was had are definitely 
stated it will be held good allegation of former conviction. State v. Bloomdale, 21 
N. D. 77, 128 N. W. 682. 

Information charging that between certain dates, at place described, defendant sold 
intoxicating liquors to persons resorting to said described place is sufficient. State 
v. Stevens, 19 N. D. 249, 123 N. W. 888. 

Information charging keeping of place where forbidden acts are committed is suffi- 
cient, where prosecution for maintaining nuisance is only against person. State v. 
Ball, 19 N. D. 782, 123 N. W. 826. 

Information for violation of these sections is sufficient if it charges keeping of place 
where forbidden acts are committed if prosecution is only against the person. State 
v. Kruse, 19 N. D. 203, 124 N. W. 385. 

Regulation or prohibition of sales of liquor by the state. 385 Am. Dec. 331. 

Constitutional right to prohibit sale of intoxicating liquor. 15 L.R.A.(NS8.) 908. 

Any liquor containing alcohol or the alcoholic principle or other intoxicating quality 
when declared by legislature to be intoxicating liquor will be so regarded by courte. 
State v. Fargo Bottling Works Co., 19 N. D. 396, 26 L.R.A.(N.S.) 872, 124 N. W. 387. 

Criminal responsibility of lessor of place for illegal sale of intoxicating liquor. 44 
L.R.A.(N.S8.) 864. 

§ 10093. Druggist’s permit, how obtained. It shall be unlawful for any 
person or persons to sell or barter, for medical, scientific, sacramental or 
mechanical purposes, any malt, vinous, spirituous, fermented or other intox!- 
cating liquors, without first having procured a druggist’s permit therefor 
from the district judge of the judicial district wherein such druggist may be 
doing business at the time; and such district judge is hereby authorized in 
his discretion to grant a druggist permit for a period of one year, to any 
person of good moral character who is a registered pharmacist under the 
laws of this state, and lawfully and in good faith engaged, personally and 
individually, in the business of a druggist in his district, and who, in his 
judgment, can be entrusted with the responsibility of selling such liquors 
for the purposes aforesaid in the manner hereinafter provided. In order to 
obtain a druggist permit under this act, the applicant shall file in the office 
of the clerk of the district court of the county wherein he is doing business, 
not less than thirty days prior to the hearing thereof, a petition signed by 
the applicant. All petitions shall set forth: , 

1. The town, village, city or township, and particular place therein wherem 
such business is located, and that the applicant is a person of good moral 
character, and does not use intoxicating liquors as a beverage, and can be 
entrusted with the responsibility of selling the same. ; 

2. That said applicant is a pharmacist as aforesaid, and is lawfully and in 
good faith engaged personally in the business of a druggist, as the proprietor 
thereof, at the place designated in the petition, and well versed in the 
profession. en sege 

3. That said applicant has, in his said business, exclusive of intoxicating 
liquors and fixtures, a stock of drugs and druggist’s sundries, if in any city, 
of the value of at least two thousand dollars, and if elsewhere of the value 0 
at least fifteen hundred dollars; provided, that permits may be granted to 
any pharmacist possessing all the qualifications herein set forth who owns 10 
his own right in any partnership, association or corporation, if in a city, aD 
amount of interest or capital stock of at least two thousand dollars and 
elsewhere of the value of at least fifteen hundred dollars and who is the 
manager and in actual personal charge of the business of such partnership 
or corporation at the place of its retail business, and who in addition to his 
responsibility as a partner or stockholder, shall become personally and indi- 
vidually responsible for all sales in the same manner and to the same extent 
that he would if he owned said business in person, and; provided, that such 
applicant must have been engaged in business as a druggist at the place 
designated in said petition for a period of at least six months next preceding 
the making of the application for such permit, and; provided, that only one 
permit shall be granted or issued to the same person. [1909, ch. 183, § 1; 
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R. C. 1905, § 9354; 1890, ch. 110, § 2; 1895, ch. 72 § 1; BR. C. 1899, § 7594; 
1903, ch. 82, § 1; 1905, ch. 98, gi] / cei alee 
8 awful possessi f li ists. . : 
ND, ces, ey : “ of liquors by druggists. State ex rel Kelly v. McMaster, 13 
ruggist’s permit must be f articula: iti : ; i 
Nop tee pe ea ¢ tor particular place petitioned for. State v Hilliard, 10 
Prt Sa pelntaining nuisance may be enjoined. State v. McGruer, 9 N. D. 566, 


§ 10094. Hearing. Application to be published. When said petition is filed, 
the judge of the district court shall fix a time and place for hearing the same, 
at the county seat, which shall be at a regular or special term of the district 
court in said county, unless for satisfactory reasons the judge shall order 
another time for such hearing. Before any such petition shall be heard, or 
any permit issued to such applicant, he shall publish for at least thirty days 
next prior thereto, a notice in some newspaper in the town, village, township 
or city, where such business is located, or if none is published therein, then 
in some paper of general circulation in the county, stating the time and 
place set by the judge for the hearing of such petition. The applicant shall 
be required to prove the truthfulness of each and every statement contained 
in such petition, and the state’s attorney of the county shall, and any other 
citizen of the’ county may, appear and cross-examine the witnesses of the 
applicant, and may introduce evidence in rebuttal of the evidence offered by 
the applicant. If satisfied that the statements in such petition are true, the 
district judge may in his discretion grant a permit to the applicant to sell 
intoxicating liquors for medical, mechanical, scientific, and wine for sacra- 
mental purposes only; and such permit shall be recorded upon the journal of 
the district court, and a certified copy thereof shall be posted in a conspicu- 
ous place in the store wherein such business is carried on before it shall be 
of any validity. The proofs offered to show the applicant entitled to a 
permit must be clear, specific, satisfactory and of such a character as to 
leave in the mind of the judge no hesitation or substantial doubts as to their 
truth, and the burden of producing such proof shall always be upon the 
applicant. [1909, ch. 183, § 2; R. C. 1905, § 9355; 1890, ch. 110, § 2; 1895, 
ch. 72, § 1; R. C. 1899, § 7594; 1903, ch. 82, § 1; 1905, ch. 98, § 1.] 

Statute is not unconstitutional merely because it ee administrative duties upon 
district judges. Kermott v. Bagley, 19 N. D. 345, 124 N. W. 397. 

§ 10095. Bond and oath of applicant. Revocation of permit. 1. Before 
such permit shall be of any validity such druggist shall file with the clerk 
of the district court an oath or affirmation to the effect that he will support 
and defend the constitution of the United States and of the state of North 
Dakota, and that he will fully obey all the provisions of this chapter. All 
certificates and returns made by him shall be deemed made under the sanctity 
of this oath or affirmation; and shall also file with said elerk, to be approved 
by the judge, a good and sufficient bond to the state of North Dakota, in 
the sum of one thousand dollars, executed by five freeholders of the county 
who shall justify in double the amount of said bond on surety bond, con- 
ditioned that such applicant and any one in his employ will neither issue, sell, 
barter or give away any intoxicating liquors in violation of the law, and on 
violation of any provisions of said bond the same shall thereby become for- 
feited in the full amount thereof; and the conviction of said pharmacist or 
any one in his employ shall be deemed prima facie evidence of such violation. 
From the decision of such district judge there shall be no appeal. = 

2. If at any time there shall be filed with the district judge a petition 
stating that any druggist, naming him, who has a permit to sell intoxicating 
liquors, is not in good faith conforming to the provisions of this chapter, 
verified by the affidavit of at least one of the petitioners hereinafter named, 
and signed by either the attorney-general, his assistant, the state’s attorney 
or three reputable men who reside in the town, village, township or city in 
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which the business of said druggist is carried on, requesting that the permit 
of such druggist be canceled, the district jadge shall immediately issue an 
order citing such druggist to appear before him on a day named, not less than 
ten nor more than sixty days from the date of issuing such order, at which 
time the question of cancellation of such permit shall be considered. Such 
proceedings shall be entitled in the name of the state of North Dakota against 
the party whose permit it is sought to cancel ; they shall be special and judicial 
in their nature and triable before the court as actions are now tried without 
a jury. Appeals to the supreme court shall be allowed, provided notice thereof 
in writing be given within ten days from the date of notice of the entry of 
judgment. Pending such appeal the judgment of the court shall not be 
stayed. (1909, ch. 183, § 3; R. C. 1905, § 9356; 1890, ch. 110, § 2; 1895, ch. 72, 
§ 1; BR. C. 1899, § 7594; 1903, ch. 82, § 1; 1905, ch. 98, § 1.] 

§ 10096. Penalties. Fees. - If any district judge shall issue a permit to any 
person not registered as a pharmacist or shall knowingly grant the same to a 
person in the habit of becoming intoxicated or not in good faith engaged ih 
the business of a druggist as a proprietor thereof, he shall be deemed guilty 
of a misdemeanor and upon conviction shall be punished by a fine of not less 
than five hundred nor more than one thousand dollars. Before the petition 
of a druggist for a permit to sell intoxicating liquors shall be heard by the 
district judge the applicant shall pay a fee of five dollars to the clerk of the 
district court, who shall pay the same into the county treasury on or before 
the first day of the following month for the benefit of the general revenue 
fund. All permits now in force shall expire July first, 1909; provided, that 
if any person, then having an unexpired permit, in good faith and at least 
thirty days prior to July first, 1909, has made application for another permit 
under the provisions of this chapter, his permit shall remain in full force 
until such time as the judge shall pass upon such application, at which time 
all rights under such former permit shall cease. [1909, ch. 103, § 4; R. C. 
1905, § 9357; 1890, ch. 110, § 2; 1895, ch. 72, § 1; R. C. 1899, § 7594; 1903, 
ch. 82, § 1; 1905, ch. 98, § 1.] 

1 . Cases of emergency. Any physician who is lawfully and regu- 
larly engaged in the practice of his profession as a business, and who, in 


his patient unless he has a druggist permit so to do. And every physician 
who shall give such prescription or administer such liquors in violation of 


res person to evade any of the provisions of this chapter, or for the purpose 
of enabling or assisting any person to obtain any intoxicating liquors for use 


§ 5; R. C. 1905, § 9358 ; 1890, ch. 110, § 3; R. C. 1899, § 7595.] 
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§ 10098. Regulating druggist sales. Affidavits. Any druggist having a 
permit to sell intoxicating liquors, under the provisions of this chapter, may 
sell the same only by himself in person, or by a clerk who is a registered 
pharmacist or assistant pharmacist under the laws of this state, for medical 
purposes only, upon the printed or written affidavit of the applicant, setting 
forth the particular medical purposes for which such liquor is required, the 
kind and quantity desired; that it is necessary and actually needed for tle 
particular purpose, by the patient to be named; and that it is not intended 
for a beverage nor to sell or give away; that the applicant is over twenty- 
one years of age; which affidavit shall be in the following form and sub- 
scribed by the applicant in ink. 


NOs erade ad tess Date -seveise cities 
State of North Dakota, county of ............ , 88.2 
I, the undersigned, do solemnly swear that my real name is ............ ; 
that I reside at ............ ; (if in a city the name of street must be given; 
if in a town or village the name of street must be given; if in the country, 
the section, township and range ;) county of ........... , State of ........... : 
TOE esc se oe eeeaae is necessary and actually needed by ............ to be 
used as a medicine for the disease of ............ - that it is not intended 
as a beverage nor to sell nor to give away, and that I am over twenty-one 
years of age. I therefore make application to ............ , druggist, for said 
liquor. 
iMaeeacewenciee ess , Applicant. 
Subscribed in my presence and sworn to before me, this ...... day of 
ioe cnescueneena , Pharmacist. 
State of North Dakota, county of ............ , 8S.: 
On this ...... dOY" Of wow scaneewes , in the year ............ , before me 
personally appeared ............ , known to me (or proved to me on oath of 


bid phe wae ewes , Pharmacist. 


[1909, ch. 183, § 6; R. C. 1905, § 9359; 1890, ch. 110, § 4; R. C. 1899, § 7596; 
1903, ch. 82, § 2; 1905, ch. 98, § 2.] 
The required record of sales competent evidence in prosecutions against druggist. 


State v. Donovan, 10 N. D. 203, 86 N. W. 709. , 
Druggists prohibited from selling to habitual drunkards; not material that he know 
of such habit. State v. Donovan, 10 N. D. 203, 86 N. W. 709; State v. Sasse, 6 S. D. 


212, 60 N. W. 853, 55 Am. St. Rep. 834. 

§ 10099. Sales for mechanical, scientific and sacramental purposes. Any 
such druggist may sell intoxicating liquors for mechanical, scientific, and wine 
for sacramental purposes only, upon the written or printed affidavit of the 
applicant, setting forth the particular purposes for which such liquor 1s 
required, the kind and quantity desired, that it is not intended to be used as 
a beverage, nor to sell nor to give away, and that it is intended only for his 
own use, and that the applicant is over twenty-one years of age. Such affi- 


davit shall be in the following form, and subscribed by ae obeeee in ink: 
ate esceoooveede0e068 


No. 
State of North Dakota, county of ........---- , 88.: ; 
I, the undersigned, do solemnly swear that my real name 18 ........- oo 
that I reside at ............ (if in the city, name of the street must be given, 


and if in a town or village, the name of the street must be given; if in the 


country, the section, township and range); county of ..........-- , state of 
ieee Gee See oe hat ae of ioeshe is required by myself to be 


used for ..........0.- purposes, to be used for .........--- ; that it is not 
intended for a beverage, nor to sell nor to give away, and that 1 am over: 
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twenty-one years of age. I therefore make application to ............ , a 
druggist, for said liquor. 
sie Srahseiee esceeceeeey Applicant 

Subscribed in my presence and sworn to before me, this ...... day o 
er ee a | ee 
State of North Dakota, county of ........... -» 88.3 
* On this ...... OBY Of sie ciicne%c , in the year ............, before me 
personally appeared ............ , known to me to be (or proved to me on 
oath of ............ ), to be the person who is described in and who executed 


the foregoing application and acknowledged to me that he executed the same. 
(1909, ch. 183, § 7: R. C. 1905, § 9360; 1890, ch. 110, § 4; R. C. 1899, § 7396; 
1908, ch. 82, § 2; 1905, ch. 98, § 2.] 

§ 10100. Quantity limited. Blanks. There shall be but one sale and one 
delivery of not to exceed one-half pint of any intoxicating liquors on any one 


affidavit to any one person in each twenty-four hours; but no druggist shall 
permit the drinking on his premises, nor in any apartment connected there- 
with and under his control, any of the intoxicating liquors purchased by afii- 
davit or otherwise ; provided, such druggist shall be permitted to sell any of 
the liquors mentioned herein, to any other druggist within the state holding 
& permit as provided in this chapter or to public or charity hospitals or to 
medical or pharmaceutical colleges. The affidavits provided for in sections 
10098 and 10099 shall be made before the pharmacist or assistant pharmacist 
making sale of such liquors, upon proper printed blanks, which it is hereby 
made the duty of the county auditor of the county in which such sales are 
made to furnish to such druggist at a cost equal to the actual and necessary 


druggist, file a copy thereof, together with a copy of the blank affidavits, in 
the office of the clerk of the district court of his county. For such services 


series of blanks so furnished, to be paid by the druggist obtaining such blanks. 

(1909, ch. 183, § 8; RB. C. 1905, § 9361; 1890, ch. 110, § 4; RB. C. 1899, § 7596; 
1903, ch. 82, § 2; 1905, ch. 98, § 2. 

_§ 10101. Oaths, aflidavits, preserved. All pharmacists and assistant pharma- 
cists are hereby empowered to administer oaths for the purpose of this chap- 
ter, and no such affidavit shall be received by any pharmacist or assistant 
pharmacist until it Shows on its face that it has been properly subscribed and 


that the liquors therein contained [mentioned] are all intoxicating liquors 
sold by him during the month, except liquors sold to other druggists, returned 
intact and filed in the office of the clerk of the district court of the county 
where the permit was issued, where they shall be safely kept for the period of 
two years from the date of filing. Before said affidavits shall be received 
or filed by said clerk of the district court he shall make strict examination 
of the copies of affidavits and records of numbers thereof furnished him by 
the county auditor, and ascertain whether such druggist has returned all 
affidavits furnished him in blank by the county auditor; and if any such 
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affidavit or blank is missing, said clerk shall require such druggist to file 
instead thereof his affidavit, showing as near as he can what has become of 
such affidavit or blank; and any person having a permit to sell intoxicating 
liquors under the provisions of this chapter, shall each month at the time 
he files the affidavit herein provided for, also file with the clerk of the district 
court an affidavit setting forth the amounts and kinds of liquors, as near as 
ean be done, which such person or firm of which he is a member has on hand 
the day such affidavit is made, as well as the amounts and kinds of liquors 
he has purchased or procured during the preceding month and the name or 
names of the persons, companies or corporations and their place of doing 
business, from whom, and the date on which such liquors were purchased or 
procured. [1909, ch. 183, § 9; R. C. 1905, § 9362; 1890, ch. 110, § 4; R. C. 
1899, § 7596; 1903, ch. 82, § 2; 1905, ch. 98, § 2.] 

§ 10102. Fees. Disposition of. For each series of affidavits filed under the 
provisions of this chapter, the clerk of the district court shall collect one 
dollar and fifty cents from the druggists filing the same, or the proportionate 
part thereof for the number filed, which shall be paid by him on the first day 
of each month into the county treasury for the benefit of the general county 
fund. The clerk of the district court shall receive no fees for his services 
under this chapter. [1911, ch. 98; 1909, ch. 183, § 10; R. C. 1905, § 9363; 1890, 
ch. 110, § 4; R. C. 1899, § 7596; 1903, ch. 82, § 2; 1905, ch. 98, § 2.] 

§ 10103. Penalty. Record of sales. Every person, whose affidavit so made 
for the purpose of obtaining intoxicating liquors shall be false in any material 
matter, shall be deemed guilty of perjury, and is punishable by imprison- 
ment in the penitentiary not less than one and not exceeding two years, or in 
the county jail not less than six months. Any person who shall subscribe any 
name or character other than his own name to any affidavit for the purpose 
of obtaining intoxicating liquors as provided herein, shall be deemed guilty 
of forgery in the fourth degree, and punished therefor by imprisonment in 
the penitentiary not exceeding two years and not less than one year. Any 
person who shall sell or furnish any intoxicating liquors so obtained by him 
upon affidavit or certificate, to others as a beverage, or shall use the same 
as a beverage, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than one hundred nor more 
than five hundred dollars and by imprisonment in the county jail not less 
than thirty nor more than ninety days. Every druggist shall keep a book 
wherein shall be recorded, daily, all sales of intoxicating liquors made by 
him or his employes, showing the name and residence of the purchaser, and 
kind and quantity of liquors sold, the purpose for which it was sold, and the 
date of sale. Such record and affidavit shall be open for the inspection of 
the public at all reasonable times during business hours, and any person 80 
desiring may take memoranda or copies thereof. [1909, ch. 183, § 11; R. C. 
1905, § 9364; 1890, ch. 110, § 4; R. C. 1899, § 7596; 1903, ch. 82, § 2; 1905, 
ch. 98, § 2.] 

§ 10104. False affidavit. Other violations. Penalties. Any druggist or 
pharmacist, or assistant pharmacist in his employ, who shall fail or neglect 
to make and keep a record as herein provided of any intoxicating liquors by 
him sold before the same are delivered, or shall refuse any person an exam- 
ination of such records or the taking of memoranda or copy therefrom at 
any time during business hours; or who shall sell, barter or give away any 
such liquors at any place not designated in his permit or upon any affidavit 
other than those herein provided; or shall make any false affidavit as to any 
sales made by him or his employes, or shall fail to sign the certificate to the 
signature of any applicant for such liquor prior to the delivery thereof, or 
shall sign any false certificate to any such affidavit, or shall mutilate or 
remove any affidavit from the book to him issued as aforesaid; or shall fail 
to return the same as hereinbefore provided; or shall sell any intoxicating 
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liquor to any person whom he has reason to believe desires the same to use as 
a beverage; or sell liquor when he has reason to believe the liquor sold is not 
a remedy for the ailment described in the affidavit therefor; or shall sell, 
barter or give away any intoxicating liquors to any minor, any person under 
the influence of liquor, or who is in the habit of becoming intoxicated, or 
who shall allow such liquor sold as a medicine or otherwise to be drunk on his 
premises, or premises under his control; or in any manner omit any act re- 
quired of him herein, or violate any of the provisions of this chapter, shall 
be guilty of a misdemeanor, and upon conviction thereof shall be fined not 
less than two hundred nor more than one thousand dollars, and be imprisoned 
in the county jail not less than ninety days nor more than one year; and shall 
forfeit his permit issued under the provisions of this chapter, and his right 
to obtain a permit within five years next thereafter; and in all cases when 
forfeitures are provided under the provisions of this chapter, the court shall 
declare the same on rendering judgment in the action. [1909, ch. 183, § 12; 
R. C. 1905, § 9365; 1890, ch. 110, § 5; BR. C. 1899, § 7597.] 

§ 10105. Intoxicating liquors defined. The following liquors are hereby 
declared to be intoxicating and their intoxicating quality shall by all courts 
be presumed, viz.: All spirituous, malt, fermented and vinous liquors (except 
unfermented grape juice in hermetically sealed bottles), alcohol, whiskey, 
rum, brandy, beer, ale, porter, wine, hard cider and malt, or mixtures thereof, 
by whatsoever name called, or any liquor that will produce intoxication of 
any degree, or any liquor or liquids which are made, sold or offered for sale 
‘as a beverage and which shall contain coculus, indicus, copperas, opium, 
Cayenne pepper, picric acid, Indian hemp, strychnine, tobacco, darmal seed, 
extract of logwood, salts of zinc, copper or lead, alum or any of its com- 
pound, methyl alcohol or its derivatives, amyl alcohol or any extract or 
compound of any of the above ingredients, shall be considered and held to 
be intoxicating liquors within the meaning of this chapter. [1911, ch. 231, 
; ; : o8)” ch. 187; 1907, ch. 191; R. C. 1905, § 9366; 1897, ch. 96; R. C. 1899, 

Construction of section is governed by provisions of section 9201, Rev. Codes. State 
v. Fargo Bottling Works Co., 19 N. D. 396, 26 L.R.A.(N.S.) 872, 124 N. W. 387. 

Chapter is not Tepugnant to section 61 of state constitution for the reason that 
subject of act is not expressed in title. State v. Fargo Bottling Works Co., 19 N. D. 
896, 26 L.R.A.(N.S.) 872, 124 N. W. 387. 

Judicial notice as to beer being an intoxicating liquor. State v. Currie, 8 N. D. 545, 
80 N. W. 475: State v. Brewing Co., 5 S. D. 39, 58 N. W. 1, 26 L.R.A. 138; State v. 
Church, 6 S. D. 89, 60 N. W. 143, ; : 

“Intoxicating liquors ” includes only liquors or liquids “that will produce intoxica- 
tion.” State v. Virgo, 14 N. D. 298, 103 N. W. 610. ; 

Whether sale of liquids is made as medicine or beverage under statute is question 
for jury. State v. Williams, 14 N. D. 411, 104 N. W. 546. be 

Is proof of sale of “beer” or “ lager beer” sufficient to sustain a conviction for 
unlawful sale of vinous, malt, fermented or intoxicating liquors, 7 L.R.A.(N.S.) 195; 
25 L.R.A.(N.S.) 446; 48 L.R.A.(N.S.) 308, 

Judicial notice of intoxicating character of beverages. 20 L.R.A. 648. 

————of intoxicating character of mixed drink. 19 L.R.A.(N.S.) 848. 
eer of jurors to act on their own knowledge as to intoxicating liquors. 81 L.R.A. 


cg vhat liquors are within statutory restrictions as to sale of “spirituous,” “ vinous,” 
fermented ” and other intoxicating liquors. 20 L.R.A. 645. : 
_ Do statutes forbidding the sale of a certain claas of liquor include nonintoxicating 
liquor. 20 L.R.A.(N.S.) 1146; 26 L.R.A.(N-S.) 895 ; 46 L.R.A.(N-S.) 759. : 
§ 10106. Hard cider defined. Hard cider within the meaning of this 
chapter is any liquid sold under the name of cider, or the juice of any fruit 
or berry or mixture thereof, or liquor purporting to be the juice of any 
fruit or berry, which shall contain more than one per cent of alcohol or 
shall be proved to be intoxicating. [1911, ch. 231, § 2.] 
§ 10107. Duty of all peace officers to apprehend and notify. It shall be the 
duty of every sheriff, deputy sheriff, constable, mayor, marshal, police judge 
and police officer of any city or town having notice or knowledge of any 
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forfeiture of his said office, For a failure or neglect of official duty in the 
enforcement of this chapter, any of the city or county officers herein referred 
to may be removed by civil action. [R. C. 1905, § 9367; 1890, ch. 110, § 8; 
R. C. 1899, § 7600. ] 

§ 10108. Duty of state's attorney. Seizure and arrest, Authority of jus- 
tices of the peace. If the state’s attorney of any county shall be notified 


authorized and required to issue his subpoena for such person or persons as he 
may have reason to believe have any information or knowledge of such viola- 


empowered to administer oaths or affirmation to all witnesses, and shall have 
power to punish any witness for contempt for or on account of any dis- 


sign his testimony, and may compel the attendance of witnesses by attach- 
ment in the same manner and with like effect as provided in the code of civil 
procedure. If the testimony so taken shall disclose the fact that an offense 


vided, the court shall find and adjudge the property so seized was being 
used and employed by the defendant for such illegal purposes; provided, 
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further, that when the state’s attorney has been notified in writing under 
oath, giving the name of the person violating the law, the place where the 
unlawful business is carried on and the names of the witness or Witnesses 
by whom the affiant believes that the facts can be proven, and the state’s 
attorney shall fail, neglect or refuse to make an investigation, then the affiant 
may make affidavit before some justice of the peace of the township, city 
or county wherein the crime has been committed, giving the name of the 
violator of the law, the location of the place and the names of the witnesses 
by whom he believes the offense can be proved, and it shall be the duty 
of such justice of the peace, and he is hereby empowered with authority to 
issue his subpoena for the witnesses named or any other witnesses whose names 
shall be made known by the first witnesses subpoenaed. Such subpoena shall 
be directed to any sheriff or constable of the county, or marshal or policeman 
of any city or town in the county, for service and return according to law. 
Such justice of the peace shall have power to fine for contempt and may 
compel the attendance of witnesses by attachment, and shall have all the 
powers for securing and taking the testimony of witnesses heretofore in this 
section given to the state’s attorney. When the evidence is taken by the 
Justice of the peace and reduced to writing, if it should show that & crime 
has been committed, it shall be certified to the state’s attorney by the justice 
of the peace taking the same, and it shall be the duty of the state’s attorney 
on the receipt of such evidence to file forthwith his information in the same 
manner as if the evidence had been taken by himself. [R. G. 1905, § 9368; 
1890, ch. 110, § 9: B.C. 1899, § 7601.) 


Presumed that state’s attorney had sufficient evidence when information filed. State 
v. Brennan, 2 S. D. 384, 50 N. W. 625. 


Verification on information and belief; when sufficient. State v. Rozum, 8 N. D. 
548, 80 N. W. 477. 


On section as conferring judicial powers upon state’s attorney. State v. Stevens, 
19 N. D. 249, 123 N. W. 888. 


§ 10109. Information to be filed. Trial. Penalty if found guilty. If the 
Statement of any witness so taken before the state’s attorney or a justice 
of the peace, as in the last section provided, shall disclose the fact that 
intoxicating liquors are being kept for unlawful sale or purpose, or are 
being sold by an unknown person or persons, particularly describing such 
unknown person or persons, contrary to the provisions of this chapter, at 
any place, particularly describing the place to be searched and the property 
to be seized, as hereinafter provided, within such county, it shall be the 
duty of such state’s attorney to file forthwith his information, together 
with such statements, with some magistrate of the county having jurisdiction, 
against such place and the unknown keepers thereof, which information, 
when verified by such state’s attorney upon information and belief, together 
with such statements ag aforesaid, shall have the same effect as if such 
information had been Sworn to positively; and thereupon a warrant shall 
issue directed to the proper officer, commanding him to search the premises 
described in the information and to seize all intoxicating liquors and all 
vessels and bottles containing the same, and arrest the keeper or keepers 
thereof, and the said person or persons so arrested shall be examined and 
tried in the manner prescribed by law for the examination and trial of 
Persons charged with an indictable offense, and if upon trial are found 
guilty shall be fined for the first offense not less than two hundred nor more 
than one thousand dollars, and be imprisoned in the county jail not less 
than ninety days nor more than one year; and for the second and every 
Successive offense be punished by imprisonment in the penitentiary not ex- 
ceeding two years, and not less than one, and the court before whom such 
conviction may be had shall also order all the property seized by the officer 
as aforesaid to be publicly destroyed; provided, said court shall also find 
and adjudge such Property was being used by the defendant at the time of 
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such search and seizure for the purpose of unlawfully selling or bartering 
§ 7602} liquors. [R. C. 1905, § 9369; 1890, ch. 110, § 10; R. C. 1899, 

§ 10110. Fees, how paid. Officers shall receive the same fees and mileage 
for serving subpoenas issued by the state’s attorney and justices of the peace 
under the provisions of this chapter as provided in criminal cases, and wit- 
nesses shall receive the same fees for attendance as provided for witnesses 
in cases before justices of the peace. Such fees shall be certified to the board 
of county commissioners by the state’s attorney or justice of the peace, and 
paid by the county as witness fees for attendance before a grand jury. All 
witnesses shall attend upon the state’s attorney or justice of the peace in 


the happening of such forfeitures, to recover the penalty, and to pay all 
money so collected, as herein provided, into the treasury of said county, 
and take the receipt of the treasurer therefor; it shall be the duty of said 
treasurer to credit said money temporarily, to a special fund, to be designated 
as the liquor prosecution fund, to be disposed of as hereinafter provided. 
Said state’s attorney is hereby empowered to draw his warrants, in each case 
Separately, upon such fund to pay the expenses actually and necessarily 
incurred by him in securing testimony for and enforcing the provisions of 
this chapter; provided, however, that no treasurer shall pay any of said 
warrants so drawn by the state’s attorney as aforesaid, until he files with such 
treasurer an itemized statement of such expenses in each and every case, 


duly verified by himself to the effect that the same were actually and neces- 
expressed, and that the same have 


necessary expenses incurred in said action, shall be by such treasurer passed 
to the credit of the school fund as provided by law. [R. C. 1905, § 9371; 


ey not required to pay warrants on liquor fund out of other fund. Loomis v. 


Brown unty, 15 S. D. 606, 91 N. W. 309. ; : 
Failure of state’s mehr Aas prosecute violations of this law a misdemeanor involv. 


ing moral turpitude. Re § pson, 9 N. D. 379, 83 N. W. 541 

§ 10112. Attorney-general prosecutes, when. If any state’s attorney shall 
fail, neglect or refuse to perform faithfully any duty imposed upon him 
by this chapter, he shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be fined in any sum not less than one hundred nor more 
than five hundred dollars, and be imprisoned in the county jail not less than 
thirty nor more than ninety days; and such conviction shall Operate as a 
forfeiture of his office, and the court before whom such conviction may be had 
shall order and adjudge such forfeiture of office in addition to the fine 
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imposed as herein provided. Whenever the state’s attorney shall be unable, 
or shall neglect or refuse to enforce the provisions of this chapter in his 
county, or for any reason whatever the provisions of this chapter shall not 
be enforced in any county, it shall be the duty of the attorney-general to 
enforce the same in such county, and for that purpose he may appoint as 
many assistants as he shall see fit, and he and his assistants shall be author- 
ized to sign, verify or file all such complaints, informations, petitions and 
papers as the state’s attorney is authorized to sign, verify or file, and to do 
and to perform any act that the state’s attorney might lawfully do or per- 
form; and for such services he or his assistant shall receive a fee of ten 
dollars upon each count upon which the defendant shall be convicted, to be 
taxed and collected in the same manner, except that in all cases when there 
shall be a conviction, and the attorney’s fees as provided for in this chapter 
shall not be paid by the defendant within one month after his release from 
jail, the county where such conviction is had shall then become liable to the 
attorney-general or his assistant prosecuting such case for a fee of ten dollars 
upon each count upon which the defendant shall have been convicted. [R. C. 
1905, § pete 1890, ch. 110, § 12; R. C. 1895, 7604. | 


ict of state’s attorney in gambling in public place on roulette wheel and not prose- 
ae keeper is misdemeanor authorizing disbarment. Re Voss, 11 N. D. 540, 90 
. W. 15, 


Attorney-general must enforce prohibition statute. State v. Heiser, 20 N. D. 357, 
127 N. W. 72. 


On right of attorney-general to appear before grand j in matters relating to 
enforcement of prohibition law. State ex rel. Miller v. District Ct., 19 N. D. 819, 124 
N. W. 417, Ann. Cas. 1912D, 935. 


§ 10113. Peace officers seize with or without warrant. Whenever any peace 
officer of the state of North Dakota has reasonable grounds to believe that 
intoxicating liquor has been imported into the state of North Dakota for 
the purpose of sale as a beverage in violation of law, and that such liquor 
So imported is then stored at or in any place in any city, town, village, town- 
ship or county in the jurisdiction of such peace officer, it is hereby made his 
duty to seize such liquor with or without a warrant, and if seized without 
& warrant, to invoice and keep the same in his custody until finally disposed 
of as hereinafter provided. [1907, ch. 188, § 1.] 

§ 10114. Procedure where seizure is made without warrant. Whenever any 
liquor has been seized without a warrant, as provided in section 10113, the 
officer so seizing shall immediately invoice the same, and file a copy of such 
Invoice with some police magistrate or justice of the peace within the county 
in which the seizure was made, and at the same time file with such magistrate 
his information on oath setting out the fact of such seizure, a description of 
the Place from which said property was taken, the name of the owner of the 
liquor seized, if known to him, if not, the name of the person in whose posses- 
Sion 1t was found, if known, and stating that to the best knowledge, infor- 
mation and belief of the informant, the liquor seized was unlawfully imported 
into this state with intent to be sold herein as a beverage, and praying 
judgment that the liquor so seized be destroyed as now provided by law in 
cases of seizure under section 10108. Thereupon, it shall be the duty of 
the magistrate or justice of the peace before whom such information is filed 
to cause notice to be served upon the owner of any such liquor seized, if 
known, or upon the person in whose possession it was found, if known, oF 
upon the agent of any such owner, if known, informing such owner, agent 
or person in whose possession it was found of the seizure, and that such 
Seizure was made on the grounds that the liquor so seized had been imported 
into this state in violation of the prohibitory law for the purpose of being 
sold as-a beverage, and fixing a date for the hearing and trial not more than 
thirty days or less than ten days after the service of such notice. If at the 
trial it shall be found that the liquor so seized was imported into this state 
m violation of the law, the court shall order the destruction thereof in the 
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manner now provided by law in seizures under search warrants, and the 
officer making such seizure and carrying out the orders of such court shall 
be entitled to the same fee as for service of a search warrant under the 


provisions of chapter 65, revised codes of 1905. [1907, ch. 188, § 2.] 
bi ort ae 65, Revised Codes of 1905,” to which this section refers, consists of R. C. 
1905, §§ 9353-9395, and these sections, so far as they remain in force, some of them 
having also been amended, are comprised in sections 10092-10145 in this compilation. 


§ 10115. Unusual quantity presumptive evidence. Proof of the finding of 
such intoxicating liquors stored in unusual quantities shall be presumptive 
evidence that such liquor was imported for such purpose in violation of law. 
[1907, ch. 188, § 3.] 

§ 10116. Duty of magistrate and state’s attorney. Any magistrate or jus- 
tice of the peace with whom the information has been filed as herein provided, 
shall immediately notify the state’s attorney of his county of the filing of 
such information, and thereupon it shall be the duty of said state’s attorney 
to make careful investigation of the facts, and if it shall reasonably appear 
that such liquor was imported into this state in violation of law, and the 
person causing the same to be imported or importing the same is within 
the state, he shall cause the arrest and prosecution of such person under the 


provisions of chapter 65, revised codes of 1905. [1907, ch. 188, § 4.] 
7 to “chapter 65, Revised Codes of 1905,” referred in this section, see the note to 
section 10114. 


§ 10117. Place of sales a nuisance. To be abated. Liquors destroyed. All 
places where intoxicating liquors are sold, bartered or given away, in violation 
of any of the provisions of this chapter, or where persons are permitted to 
resort for the purpose of drinking intoxicating liquors as a beverage, or where 
intoxicating liquors are kept for sale, barter or delivery in violation of this 
chapter, are hereby declared to be common nuisances; and if the existence 
of such nuisance is established, either in a criminal or equitable action, upon 
the judgment of a court or judge having jurisdiction, finding such place to 
be a nuisance, the sheriff, his deputy or undersheriff or any constable of the 
proper county or marshal of any city where the same is located, shall be 
directed to shut up and abate such place, by taking possession thereof, if he 
has not already done so under the provisions of this chapter, and by taking 
possession of all such intoxicating liquors found therein together with all signs, 
screens, bars, bottles, glasses and other property used in keeping and main- 
taining such nuisance, and such personal property so taken possession of 
shall, after judgment, be forthwith publicly destroyed by such officer, and the 
owner or keeper thereof shall, upon conviction, be adjudged guilty of main- 
taining a common nuisance, and shall for the first offense be punished by a fine 
of not less than two hundred nor more than one thousand dollars, and by 
imprisonment in the county jail not less than ninety days nor more than 
one year, and for the second and every successive offense be punished by 
imprisonment in the penitentiary not exceeding two years and not less than 
one; and said officer abating such nuisance shall securely close said building, 
erection or place where such nuisance was located, as against the use or occu- 
pation of the same for saloon purposes, and keep the same securely closed 
for the period of one year, unless sooner released as hereinafter provided, 
and any person breaking open said building, erection or place or using the 
premises so ordered to be closed, shall be punished for contempt, as hereinafter 
provided, in case of violation of injunctions; provided, however, that when 
leacehold premises are adjudged to be a nuisance, the owner thereof shall 
have the right to terminate the lease by giving three days’ notice thereof, 
in writing, to the tenant, and when this is done the premises shall be turned 
over to the owner upon the order of the court or judge. But the release of 
the property shall be upon condition that the nuisance shall not be continued 
and the return of the property shall not release any lien upon said property 
occasioned by any prosecution of the tenant. If the owner appears and pays 
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all costs of the proceedings and files a bond with sureties to be approved by 
the clerk in the full value of the property to be ascertained by the court or 
judge, conditioned that he will immediately abate said nuisance and prevent 
the same from being established or kept therein within the period of one year 
thereafter, the court, or in vacation the judge may, if satisfied of his good 
faith, order the premises taken and closed under the order of abatement 
to be delivered to said owner, and said order of abatement cancelled so far 
as the same may relate to said property, and if the proceeding is an action in 
equity and bond is given and costs therein paid before judgment and order 
of abatement, the action shall be thereby abated; provided, however, that 
the release of the property under the provisions of this section shall not 
release it from any Judgment, lien or penalty or liability to which it may 
be subject under any other statute or law. [R. C. 1905, § 9373; 1890, ch. 110, 
§ 13; R. C. 1895, § 7605.] : 

Keeping of place where liquor is sold in violation of law constitutes the offense under 
this section. State v. Kruse, 19 N. D. 203, 124 N. W. 385. g. D. 29 

Places where liquor is sold may be abated as nuisances. State v. Becker, 3 S. N.D. 
51 N. W. 1018; State v. Markuson, 7 N. D. 155, 73 N. W. 82; State v. Rozum, 8 N. 
548, 80 N. W. 477; State v. Fraser, 1 N. D, 425, 48 N. W. 343; State v. ag rere 
N. D. 312, 60 N. W. 988; State v. Donovan, 10 N. D. 610, 88 N. W. 717; State v. 
McGruer, 9 N. D. 566, 84 N. W. 363. 8. D 

Provision of statutes enforceable by contempt proceeding. State v. Mitchell, 3 8. D. 
223, 52 N. W. 1052; State v. Massey, 10 N. D. 154, 86 N. W. 225; State v. Markuson, 
5 N. D. 147, 64 N. W. 934. 80 

Conviction for maintaining nuisance. State v. Thoemke, 11 N. D. 386, 92 N. W. 4 4 

Sufficiency of indictment for maintaining common nuisance. State v. Erickson, 1 
N. D. 139, 103 N. W. 389. 

The offense is keeping of place where the forbidden acts are committed. State v. 
Thoemke, 11 N. D. 386, 92 N. W. 480. . ith 

Sale of patent medicine, containing alcohol, as medicine b storekeeper in good faith, 
is not unlawful. State v. Williams, 14 N. D. 411, 104 N. W. 546. 

“ Place” means particular building or apartment where liquor is unlawfully sold or 
kept. State v. Poull, 14 N. D. 557, 105 N. W. 717. ; 

roceeding in rem alone against liquors unlawfu y kept is not authorized. State 
ex rel. Kelly v. McMaster, 13 N. D. 58, 99 N. W. 58. : 

As to ght to injunction on complaint alone in action for abatement of liquor 
nuisance, State ex rel. Register v. Patterson, 13 N. D. 70, 99 N. W. 67. ; 

Complaint for abatement of liquor nuisance must particularly describe nuisance. 
State v. Ildvedsen, 20 N. D. 62, 126 N. W. 489. ls 

It is discretionary with trial court whether building in which tenant maintain 
nuisance by selling liquors therein, of which owner had knowledge, shall be turned ph 
to owner after it has been closed b proceedings under this section. State ex rel. 
Heffron v. Bleth, 21 N. D. 27, 127 N. W. 1043. 

Lien for fines and costs is enforceable on premises on which nuisance is unlawfully 
maintained, where use is owingly permitted by owner. Larson v. Christianson, 14 
N. D. 476, 106 N. W. 51. 

Habeas corpus to review judgment of state court in criminal case, on ground that 
right under federal constitution has been denied, refused, proper remedy being writ of 
error. Markuson v. Boucher, 175 U. 8. 184, 44 L.ed. 124, 20 Sup. Ct. Rep. 76. 

Right of private citizen to destroy liquor illegally kept for sale. 26 L.R.A.(N.S.) 
996. 


§ 10118. Actions, how maintained. Procedure. Presumptions. Penalties. 
The attorney-general, his assistant, state’s attorney, or any citizen of the 
county where such nuisance exists or is kept or is maintained, may maintain an 
action in the name of the state to abate and perpetually enjoin the same. 
The injunction shall be granted at the commencement of the action in the 
usual manner of granting injunctions, except that the affidavit or complaint, 
or both, may be made by the state’s attorney, attorney-general or his assistant 
upon information and belief, and no bond shall be required; and if an affi- 
davit shall be presented to the court or judge, stating or showing that 
intoxicating liquor, particularly describing the same, is kept for sale, oF 
is sold, bartered or given away on the premises, particularly describing the 
same, where said nuisance is located contrary to law, the court or judge must 
at the time of granting the injunction issue his warrant commanding the 
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officer serving said writ of injunction, at the time of such service to search 
diligently the Premises and carefully invoice all the articles found therein, 

: About the carrying on of the unlawful business, for which search 
and invoicing said officer shall receive the sum of ten dollars in addition to 


nesses, and except as above set forth, the practice in such contempt proceed- 


rule of the Supreme court of the United States for proceedings in equity 
ee oe courts. [R. C. 1905, § 9374; 1890, ch. 110, § 18; B.C 1895, 


As to necessity of affidavit upon which attachment for contempt issues making prima 
facie case for state. State ex rel. Harvey v. Newton, 16 N. D. 151, 112 N. W. 52, 14 
A. & E. Ann. Cas. 1035. 

Sufficiency of affidavit to authorize court to issue search warrant. State ex rel. 
Register v. McGahey, 12 N. D. 535, 97 N. W. 865, 1 A. & E. Ann. Cas, 650, 


certain premises, particularly describing such premises, and further stating 
that affiant verily believes that such intoxicating liquors are in unusual 
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quantities, or are kept upon said premises for the purpose of barter and sale 
for use as a beverage contrary to law, and further stating the name of the 
person or persons keeping said intoxicating liquor or having such intoxicating 
liquor under their control, if known to affiant, and if unknown, stating the 
fact, and further stating the name of the person or persons who are in 
possession and contro] of the said premises, to the best knowledge, informa- 
tion and belief of affiant, and said affidavit setting forth the foregoing facts 
shall be filed with any justice of the peace, police magistrate or other magis- 
trate having jurisdiction, together with the affidavit of the state’s attorney 
that to the best of his knowledge, information and belief the facts set forth 
in such affidavit are true and which said affidavit of the state’s attorney 
shall further request the said magistrate to issue a search warrant against 
Said premises, said magistrate shall issue a search warrant directed to the 
proper officer, commanding him to search the premises described in the above 
affidavit, and to seize all intoxicating liquors, and all vessels or bottles con- 
taining the same or which shall have been used for the reception of intoxi- 
cating liquors of any kind, and take the same into his custody, to abide the 
further order of the court. [1907, ch. 190.] 

§ 10120. Liability for causing intoxication. Every person who shall by the 
sale, barter or gift of intoxicating liquors cause the intoxication of any other 
person or persons shall be liable for and compelled to pay a reasonable com- 
pensation to any person who may take charge of and provide for such 
intoxicated person, and five dollars a day in addition thereto for every day 
such intoxicated person shall be kept in consequence of such intoxication, 
to be recovered by civil action in any court having jurisdiction. [R. C. 1903, 
§ 9375 ; 1890, ch. 110, § 14; B.C, 1899, § 7606.] 

§ 10121. Right of action. Injured party. Every wife, child, parent, guard- 
ian or employer or other person who shall be injured in person or property or 
means of support, by any intoxicated person, or in consequence of intoxi- 
cation, habitual or otherwise, of any person, such wife, child, parent or 
guardian or employer shall have a right of action, in his or her own name, 
against any person who shall by selling, bartering or giving away intox- 
icating liquors, have caused the intoxication of such person, for all damages 
actually sustained as well as for exemplary damages; and a married woman 
shall have the right to bring suits, prosecute and control the same and the 
amount recovered, the same. as if unmarried; and all damages recovered by 
& minor under this chapter shall be paid either to such minor, or his or her 
parent, guardian or next friend, as the court shall direct; and all suits a 
damages under this chapter shall be by civil action in any of the courts 0 
this state having jurisdiction thereof. [R. C. 1905, § 9376; 1890, ch. 110, 
§ 15; R. C. 1899, 7607. ] St 

errs of sellers of liquor for acts of persons becoming intoxicated. 86 Am. 5'. 
Right of action in the absence of a civil damage act for injury or death following 
unlawful sale of liquor. 44 L.R.A.(N.S.) 299. 

Civil remedies arising from sale or gift of intoxicating liquors. 25 Am. Rep. 362. 

Actions for injuries to relatives under civil damage laws. 48 Am. Dec. 625. 

Liability of sureties under civil damage act where sales causing injury were not con: 
fined to the period covered by their bonds. 25 L.R.A.(N.S.) 585. 


L Are - se - action at common law against one selling liquor to husband. 40 
Necessity to sustain a recovery under civil damage act that the intoxication be the 
proximate cause of the injury. 13 L.R.A.(N.S.) 1158. ‘vil 
Competency of wife to testify as to misconduct of husband in action under civ 
damage act. 39 L.R.A.(N.S.) 316. 


5° to similar provision in Cal. Pen. Code, § 307, see In re Fic, 73 Cal. 142, 14 Pac. 


40 
§ 10122. Clubhouse prohibited. Penalty. Every person who shall, directly 
or indirectly, keep or maintain, by himself or by associating or combining with 
others, or who shall in any manner aid, assist or abet in keeping or maln- 
taining any clubroom or other place in which any intoxicating liquor 18 re- 
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ceived or kept for the purpose of use, gift, barter or sale as a beverage, or for 
distribution or division among the members of any club or association by any 
means whatever; and every person who shall use, barter, sell or give away 
or assist or abet another in bartering, selling or giving away any intoxicating 
liquors so received or kept, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall for the first offense be punished by a fine of not less 
than three hundred nor more than one thousand dollars, and by imprisonment 
in the county jail not less than ninety days nor more than one year, and for 
every successive offense be punished by imprisonment in the penitentiary 
not to exceed two years and not less than one. [R. C. 1905, § 9377; 1890, ch. 
110, § 16; R. C. 1899, § 7608.] 

§ 10123. Evasions deemed unlawful. The giving away of intoxicating 
liquor or any shifts or device to evade the provisions of this chapter, shall 
be deemed an unlawful selling within the provisions of this chapter. [R. C. 
1905, § 9378 ; 1890, ch. 110, § 17; R. C. 1899, § 7609.] 

§ 10124. Fines and costs constitute liens. Proviso. All fines and costs 
assessed against any person or persons for any violation of this chapter, 
shall be a lien upon the real estate of such person or persons until paid; and in 
case any person or persons shall let or lease any building or premises or shall 
permit the same to be used and occupied for the sale of intoxicating liquor, 
contrary to the provisions of this chapter, the premises so leased and occupied 
shall be subject to a lien for and may be sold to pay all fines and costs 
assessed against any such occupant for any violation of this chapter ; and such 
lien may be enforced by civil action in any court having jurisdiction; pro- 
vided, that the person against whom such fines and costs are assessed shall be 
committed to the county jail until such fines and costs are paid; provided, 
that no imprisonment for nonpayment of fines and costs shall exceed the 
Tele - six months. [R. C. 1905, § 9879; 1890, ch. 110, § 18; R. C. 1899, 

Sentence of imprisonment for two hundred days for nonpayment of fine is excessive. 
State v. Wisnewski, 13 N. D. 649, 102 N. W. 883, 3 A. & E. Ann. Cas. 907. 

Judgment for maintaining liquor nuisance is presumptively lien upon property 
occupied by judgment debtor. State v. Iidvedsen, 20 N. D. 62, 126 N. W. 489. 

Ju ent, which, in addition to proving for imprisonment, imposes fine and costs, 
and adjudges that in default of tga additional imprisonment exceeding six months 
shall be inflicted, is erroneous. State v. Stevens, 19 N. D. 249, 123 N. W. 888. 

§ 10125. State’s attorney advise county judge. Informer protected. When- 
ever application is made to the county judge for a permit to sell intoxicating 
liquors under the provisions of this chapter, he shall notify the state’s attor- 
ney thereof, and thereupon such state’s attorney shall appear and advise with 
said county judge, with reference to the issuing of said permit and the ap- 
proval of the bond. No person who shall inform of offenses under this 
chapter, or make complaint thereof, shall be liable for the costs incurred 
in such prosecution, unless the court or jury trying the case shall find and 
determine that such prosecution was malicious and without probable cause. 
[R. C. 1905, § 9380; 1890, ch. 110, § 19; R. C. 1899, § 7611.] 

§ 10126. Assistance for state’s attorney. Any citizen may employ an attor- 
ney to assist the state’s attorney to perform his duties under this chapter, 
and such attorney shall be recognized by the state’s attorney and the court as 
associate counsel in the proceedings, and no prosecution shall be dismissed 
over the objections of such associate counsel until the reasons of the state's 
attorney for such dismissal, together with the objections thereto of such asso- 
ciate counsel, shall have been filed in writing, argued by counsel and fully 
considered by the court. [R. C. 1905, § 9881; 1890, ch. 110, § 20; R. C. 1899, 
§ 7612.] 

§ 10127. Speedy judgment to be rendered. Exception. The court whose 
duty it shall be to render judgment in any action or proceeding growing out 
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of a violation of the provisions of this chapter shall immediately upon the 
conviction of the defendant render judgment ; provided, that for prudential 
reasons and for the ordinary purposes of perfecting an appeal, judgment and 
sentence may be suspended for a period not exceeding thirty days, and then 
only upon the court or judge thereof entering in a public docket to be kept 
for that purpose, in his own handwriting, the cause of such suspension. [R. C. 
1905, § 9382; 1890, ch. 110, § 21; R. C. 1899, § 7613.] 

§ 10128. Form of Pleading. Presumptive evidence. Government receipt. 
In prosecutions under this chapter by indictment or otherwise, it shall not 
be necessary to state the kind or quantity of liquor sold or kept for sale, and 
it shall not be necessary to describe the place where sold or kept for sale, 
except in prosecutions for keeping and maintaining a common nuisance, and 
in proceedings for enjoining the same, or when a lien is sought to be estab- 


offense, it shall not be requisite to set forth in the information or affidavit or 
indictment the record of the former conviction, but it shall be sufficient briefly 
to allege such conviction; and in all cases the person or persons to whom such 
intoxicating liquors shall have been sold in violation of this chapter shall 
be competent witnesses to prove such fact or any other fact tending thereto ; 
and the members, shareholders or associates in any club or association shall be 
competent witnesses to prove any violation of the provisions of this chapter or 
any fact tending thereto. In actions or proceedings for the abatement of 
nuisances under this chapter evidence of the general reputation of the place 
designated in the complaint shall be admissible for the purpose of proving 
the existence of such nuisance, and in all cases, other than these when intoxi- 
cating liquor is lawfully sold by virtue of the provisions of this chapter, the 
fact that any person engaged in any kind of business has or keeps posted in or 
about his place of business a receipt or stamp showing payment of the special 


ing to criminate himself (the witness), but the testimony given by such person 
shall in no case be used against him. [R. C. 1905, § 9383; 1890, ch. 110, § 22; 


State’s attorney may file information giving description of place where nuisance was 
196, 186 a wa accused was held over from justice court. Btate v. O'Neal, 19 N. D. 


Instruction in words of statute declarin law is proper when applicable to the facts. 
State v. Otrey, 22 N. D. 128, 132 N. W. 367 os 


Presumption arising from finding of intoxicating liquor in possession of person 
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charged with illegal traffic is to be considered as circumstance or element of case. 
State v. Kelly, 22 N. D. 5, 132 N. W. 223, Ann. Cas. 1913E, 974. 

Finding of liquor in defendant’s possession is not presumptive evidence that same 
was to be unlawfully sold in action to abate nuisance. State ex rel. Kelly v. Nelson, 13 
N. D. 122, 99 N. W. 1077. 

“ Prima facie evidence” as used in statute means competent and legally sufficient 
evidence. State v. Momberg, 14 N. D. 291, 103 N. W. 566. 

Sufficiency of information description on which to base abatement proceedings after 
conviction under liquor law. State v. Poull, 14 N. D. 557, 105 N. W. 717. 

As to sufficiency of information for nuisance. State v. Wisnewski, 13 N. D. 649, 102 
N. W. 883, 3 A. & E. Ann. Cas. 907. 

Immunity from prosecution is not granted. Re Beer, 17 N. D. 184, 115 N. W. 672, 
a E. — ponte as renter 

udgment for maintaining liquor nuisance presumptively lien upon property 
occupied by judgment debtor. State v. Ildvedsen, 20 N. D. 62, 126 N. W. 489. 


§ 10129. Court’s duty. Special charge to grand jury. It shall be and is 
hereby made the duty of all courts of this state before whom a grand jury 
is summoned, to charge such grand jury especially concerning this chapter, 
and direct said jury to inquire particularly of all violations of any of its 
provisions. [R. C. 1905, § 9384; 1890, ch. 110, § 23; R. C. 1899, § 7615.] 

§ 10130. When druggist prohibited from selling liquor upon any terms. 
Whenever the father, mother, brother, sister, wife, husband or guardian or 
any relative of any person shall notify any druggist that such person, naming 

im, is in the habit of becoming intoxicated, and shall forbid said druggist 
from selling, bartering or giving to such person any intoxicating liquors, 
it shall be unlawful for any such druggist, after such notice, to let such person 
have any intoxicating liquors upon any terms or conditions whatever. Any 
druggist who shall violate the provisions of this section shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be fined in any sum 
not less than one hundred nor more than five hundred dollars, and shall be 
imprisoned in the county jail not less than thirty days nor more than six 
months. [R. C. 1905, § 9385; 1890, ch. 110, § 24; R. C. 1899, § 7616.] 

§ 10131. Treating minor, penalty for. The treating or giving of any intox- 
icating liquors to any minor by any person other than the father, mother or 
guardian of such minor or any physician for medical purposes, shall be 
unlawful, and any person violating the provisions of this section shall for the 
first offense be deemed guilty of a misdemeanor, and for the second and each 
succeeding offense be deemed guilty of a felony, and upon conviction thereof 
shall be punished therefor as provided for unlawfully selling intoxicating 
liquors. [R. C. 1905, § 9386; 1890, ch. 110, § 25; R. C. 1899, § 7617.] 

§ 10132. Soliciting orders for liquors unlawful. It is hereby declared to be 
unlawful for any person to solicit or procure from, or to aid in soliciting or 
procuring from, any person within this state, not a person holding a permit 
authorizing the sale of intoxicating liquors, any order, direction or instruction 
providing for the delivery, purchase or sale, either within or without the 
state of North Dakota, to be used as a beverage therein, within the meaning 
of chapter 65 of the revised codes, any spirituous, malt, vinous, fermented or 


other intoxicating liquors. [1909, ch. 186, § 1.] 
As to what constitutes “chapter 65 of the Revised Codes” to which this section 
refers, see note to section 10114. 


§ 10132a. Penalty. Any person violating the provisions of section 10132 
shall for the first offense be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be fined in a sum not less than two hundred nor more than 
one thousand dollars, and be imprisoned in the county jail not less than 
ninety days nor more than one year, and for every succeeding offense shall 
be deemed guilty of a felony, and be punished by imprisonment in the peniten- 
tiary not exceeding two years. [1909, ch. 186, § 2.] 

§ 10133. Unlawful to advertise. It is hereby declared to be unlawful for 
any person, firm or corporation, to publish or circulate advertising matter, 


2331 





§§ 10133-10139 PENAL CODE. Prohibition, Ete. 


send out or have within this state, or by any means to advertise for the pur- 
chase or the sale of intoxicating liquors. [1909, ch. 185, § 1.] = 

§ 10134. Penalty. Any person, firm or corporation violating the provisions 
of this act shall be deemed guilty of a misdemeanor, and upon conviction 
thereof, shall be punished by a fine of not less than twenty-five dollars, nor 
more than fifty dollars, or by imprisonment in the county jail for not less 
than ten days, nor more than thirty days. [1909, ch. 185, § 2.] 

§ 10185. Owner of building liable. Penalty. If public officer, removed. 
Every owner, agent or other person, who, directly or indirectly, lets any 
building or portion of any building knowing that it is intended to be used for 
any purpose declared punishable by the provisions of chapter 110 of the 
penal code of the revised codes of North Dakota of 1895, commonly known 
as the ‘‘ prohibition law,’’ or who otherwise permits any building or portion 
of a building to be so used, is guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than two hundred nor more than 
one thousand dollars, and by imprisonment in the county jail not less than 
ninety days nor more than one year, and in addition thereto, if such Per toe 
be a public officer, he shall forfeit his right longer to hold such public 0 o 
2 offices, and the court before whom such conviction is had shall order an 
adjudge such iture. . 198. 

: Phere ates adie Se oo a code of the revised codes of North ci poi 

of 1895” to which this section refers. The reference is undoubtedly to Laws ie 
ch. 110, which constituted the greater part of chapter 63 of the penal code of R. C. 
1895 and chapter 65 of the penal code of R. C. 1905, and as to the latter see the note 
to section 10114 herein. ; f 

§ 10136. Liability of common carrier. Any officer, agent or employe a 
a railroad company, express company or other common carrier who sh 
within this state knowingly receive, carry or deliver any intoxicating pote 
to or for any person to be sold in violation of this chapter, shall be deeme 
guilty of a misdemeanor, and on conviction thereof shall be fined not less ne 
one hundred nor more than five hundred dollars and be imprisoned vast: 
county jail not less than thirty nor more than sixty days. [R. C. 1905, § 9387; 
1890, ch. 110, § 26; R. C, 1899, § 7618.] 

Responsibility of carrier for transporting intoxicating liquors. 46 L.R.A. 417. a 
Ignorance of contents of ackage as defense to carrier in prosecution for transporting 
intoxicating liquor into prohibition territory. 18 L.R.A.(N.S.) 1182. 


§ 10137. Bonds forfeited. Actions and liabilities thereon. In case any per- 
son has been arrested for any violation of, this chapter and given a bond 
the bond hag been forfeited, and before the determination of the action on the 
bond the defendant has been surrendered to the sheriff by his bondsmen, 
the defendant shall stand committed until all costs to that date accrued on 
the criminal action are paid; and if he fails to pay the same the bondsmen ae 
required to pay such costs in addition to the costs of the action on the bon 
and a reasonable attorney’s fee, to be fixed by the court, for the prosecution 
of both the criminal charge and the action on the bond ;. provided, that no 
defendant shall be imprisoned for a longer period by virtue of this section pry 
is prescribed for the first offense in section 10109. [R. C. 1905, § 9388; 1890, 
ch. 110, § 27: R. C. 1899, § 7619.] 

§ 10138. Penalty for neglect of duty of attorney, judge or auditor. Every 
state’s attorney, county auditor or county judge who shall neglect or ae 
to perform any duty required of him under this chapter, the punishment oF 
which is not hereinbefore provided by this chapter, shall be deemed guilty 0 


1905. § 9389; 1890, ch. 110. § 28; R. C. 1899, § 7620.] 
§ 10139. Payments for liquor void. Exception. All payments and com- 
pensation for intoxicating liquors sold in violation of this chapter, whether 
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such payments or compensation is in money, goods, land, labor or anything 
else whatsoever, shall be held to have been received in violation of law and 
against equity and good conscience, and to have been received upon a valid 
promise and agreement of the receiver in consideration of the receipt thereof, 
to pay on demand to the person furnishing such consideration the amount 
of said money, or the just value of such goods and labor or other thing. All 
sales, transfers, conveyances, mortgages, liens, attachments, pledges and securi- 
ties of every kind, which either in whole or in part shall have been made 
for or on account of intoxicating liquors sold in violation of this chapter, 
shall be utterly null and void against all persons in all cases, and no rights 
of any kind shall be acquired thereby, and no action of any kind shall 
be maintained in any court in this state for intoxicating liquors or the value 
thereof, sold in any other state or country, contrary to the law of said state 
or country, or with intent to enable any person to violate any provision 
of this chapter; nor shall any action be maintained for the recovery or 
possession of any intoxicating liquors or the value thereof, except in cases 
when persons owning or possessing such liquor, with lawful intent, may have 
been illegally deprived of the same. Nothing, however, in this section shall 
affect in any way negotiable paper in the hands of holders thereof in good 
faith for valuable consideration without notice of any illegality in its incep- 
tion or transfer, or the holder of land or other property, who may have 
taken the same in good faith without notice of any defect in the title of the 
person from whom the same was taken, growing out of a violation of the 
provisions of this chapter, and all evidence given in actions brought by or 
against such holders shall be in no way affected by the provisions of this 


ehapter. [R. C. 1905, § 9890; 1890, ch. 110, § 30; R. C. 1899, § 7621.] 
Money is paid on illegal sales. Oswald v. Moran, 8 N. D. 111, 72 N. W. 281. 
Statute cannot be invoked without pleading facts to bring case within provisions. 
Frankel v. Hiller, 16 N. D. 387, 113 N. W. 1067, 15 A. & E. Ann. Cas, 265. 


§ 10140. Giving liquor to Indian. Every person who shall give, barter, 
sell or in any manner dispose of any intoxicating liquor to any Indian, shall 
1n98 4 Fons ; misdemeanor. [R. C. 1905, § 9391; Pen. C. 1877, § 724; BR. C. 

> § 7622. 

§ 10141. Being intoxicated in public place. Every person being found in- 
toxicated in any public place is punishable upon conviction before a justice 
of the peace by a fine of not more than twenty-five dollars nor less than five 
dollars, and be committed to the cqunty jail until such fine is paid, but such 
imprisonment shall not exceed one day for every dollar of such fine. [R. C. 
1905, § 9392; Pen. C. 1877, § 725; 1895, ch. 75, § 1; R. C. 1895, § 7623.] 

§ 10142. Selling liquor to pauper. Every person who sells or gives to any 
person, knowing him to be a pauper or inmate of any poorhouse or almshouse, 
any strong or spirituous liquor or wine, without authority from the superin- 
tendent or physician of such poorhouse or almshouse, is punishable by a fine 
Coo dollars. [R. C. 1905, § 9893; Pen. C. 1877, § 727; BR. C. 1899, 

| 

§ 10143. Selling liquors on boat, Sunday. Every master or other person 
engaged in navigating any steamboat, who allows any liquors mentioned in 
the last section to be sold on his boat on Sunday, while stopping at any 
wharf, landing, city or town in this state, is guilty of a misdemeanor. [R. C. 
1905, § 9394; Pen. C. 1877, § 729; R. C. 1899, § 7625.] 

§ 10144. Bootlegging defined. Bootlegging is herewith made a crime. The 
person committing the crime of bootlegging may be designated a bootlegger. 
The crime of bootlegging within the meaning of this act [sections 10144 and 
10145 herein] is committed by any person who sells or barters intoxicating 
liquors one or more times to one or more persons upon the public roads of this 
state, or upon the streets or alleys of any town, or incorporated village or city, 
or upon the right of way or in the buildings of any railroad or other common 
earrier, or upon the lands or in the buildings belonging to the state of North 
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Dakota or any of its political subdivisions, or upon the lands or in the build- 
ings of any person, partnership or corporation without the permission of the 
owner of the person entitled to the possession of such lands or buildings. 
Any person who aids, assists or abets in the commission of said crime or 
receives any portion of the proceeds of such sales of intoxicating liquors shall 
be also held guilty of said crime. [1913, ch. 60 § 1.) 

§ 10145. Penalty. Every person convicted of the crime of bootlegging shall 
for the first offense be punished by imprisonment in the penitentiary for not 
less than six months and not more than one year; and for the second and 
each successive offense shall be punished by imprisonment in the penitentiary 
for not less than one or more than two years. (1913, ch. 60, § 2.] 


CHAPTER 84, 
GOVERNMENT LIQUOR LICENSE. 


This chapter consists of Laws 1907, ch. 189, section 1 thereof having been amended in 
1909. Sections 2 and 3 of that chapter being sections 10148 and 10149 herein, were 
Pronounced unconstitutional in South Dakota ex rel. v. Hanson, 215 U. 8. 515, 30 S. Ct. 
179, because they amount to the imposition of a direct burden upon the constitutional 
power of a, to tax. It is questionable whether any part of the chapter remains 
enforceable. However, as the court in State v. Gottlieb, 21 N. D. 179, 129 N. W. 460, 
expressly refrained from deciding whether or not section 8 of that chapter (section 
10153 herein) is still in force, the entire chapter is here retained. ; 

§ 10146. Liquor license. Tax receipt registered. Exception. Every receipt, 
stamp or license showing payment of the special tax levied under the laws 
of the United States upon the business of selling distilled, malt or fermented 
liquor, issued to or held by any person, firm or corporation in this state, shall 
be registered and published as in this act required ; provided, however, that 
nothing in this act contained shall be so construed as to apply to registered 
pharmacists who are conducting a regularly established pharmacy in 
state. (1909, ch. 182, § 1; 1907, ch. 189, § 1.] 

§ 10147. Notice to be published. Contains what. Immediately upon post- 
ing or displaying the special tax receipt or license mentioned in section one 
of this chapter as required under government regulations, it shall be the duty 
of the person in whose name such tax receipt or license is issued, to cause to 
be published for three successive weeks in the official newspapers of the county 
and for the same period in the official newspaper of the city, if within an 
incorporated city, a notice which shall contain the following information: 
Name of person to whom the government tax receipt or license is issued; 
date of special tax receipt or license; description of property where said 
tax receipt or license is posted, and if within an incorporated city, the number 
of the lot and block and street number and setting forth specifically the 
room, building or place where said tax receipt or license is posted; the name 
of the owner and the name of the lessor of the property in which said a 
receipt or license is posted. Upon discontinuance of business or remova 
of the special tax receipt or license mentioned in section one of this act to 
another building or place, a similar notice containing the information pre- 
scribed in this section, shall be published in the same manner as prescribe 
herein, and setting forth further the fact of removal, giving date and ee 
scription of place to which such removal is made as fully as in the origin® 
notice. [1907, ch. 189, § 2.] 

See note under title of this chapter. , 

List of os taxpayers furnished by internal revenue collector and filed in cou 
auditor’s office is not admissible in evidence as there is no authority for filing of suc 
list. State v. Gottlieb, 21 N. D. 179, 129 N. W. 460. 

§ 10148. Copy of receipt filed with auditor. It shall be the further duty 
of any person to whom a tax receipt or license from the government of the 
United States is issued, as mentioned in section 10146, to file a duly authentl- 
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county and pay a fee for the filing thereof of ten dollars, which fee shall 
be turned into the general fund of the city or county as the case may be, 


§ 10149. Anditor publishes list of licenses, The city auditor, if in an 
incorporated city, or county auditor, if not within an incorporated city, shall 
be required to publish in the official newspaper of the city and each of the 
official newspapers of the county the first week in each month a list of all 
such tax receipts or licenses filed during the previous month, such notice 
to be published one week in each newspaper. [1907, ch. 189, § 4.] 


which said notice ig published shall make an affidavit of publication with a 
copy of the advertisement attached thereto, [which] together with the copy of 
notice or advertisement referred to herein shall be posted and remain posted at 
all oe the tax receipt or license referred to in section 10146. [1907, 
ch. 189, § 5.] 

§ 10151. Owner of premises must publish, when. Penalty for failure. In 


punishment therefor prescribed by law, shall forfeit his office. For failure 
or neglect of official duty in the enforcement of this chapter any of the city 
or county officers herein referred to may be removed by civil action. [1907, 
eh. 189, § 7,] 

§ 10153. Duty of county auditor. It shall be the duty of the county auditor 
of each county to apply to the internal revenue department of the government 


city. The cost of procuring such information, upon filing of a duly verified 
voucher, shall be paid by the county as other county expenses are paid. [1907, 
189, § 8 


g 10154, Penalty, Failure on the part of any person to comply with the 
Provisions of this chapter shall constitute a misdemeanor. [1907, ch. 189, § 9.] 
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CHAPTER 85. 
PURE LIQUOR LAW. 


§ 10155. Experiment station to enforce law. The North Dakota government 
agricultural experiment station at Fargo is hereby charged with the enforce- 
ment of the provisions of this chapter and is hereby authorized to inspect and 
collect samples of the various beverages included under the provisions of this 
chapter and on sale in North Dakota or being shipped into the state at such 
times and places and to such extent as it may determine; and said station may 
appoint for the enforcement of the terms of this chapter such agent or agents 
as it may seem [deem] necessary, and such agent or agents as are duly author- 
ized for this purpose shall have access, ingress and egress to all places of busi- 
ness, factories, farms, buildings, carriages, cars, vessels and containers used in 
the sale or transportation of the beverages named herein or products sold in 
imitation thereof. They shall have power and authority to open any package, 
container, or vessel containing such article which may be manufactured, 
shipped, sold or exposed for sale, in violation of this chapter. They may 
inspect the contents therein and may take samples therefrom for analysis. 
They shall have authority to prevent the sale or manufacture of products not 
complying with the provisions of this chapter. All clerks, bookkeepers, express 
agents, railroad officials, employes or common carriers shall render to them 
every assistance in their power when so requested in tracing, finding or dis- 
covering ae of any prohibited article named in this chapter. [1909, 
ch. 189, § 1. . 

§ 10156. What is included. For the purposes of this chapter there shall be 
included all fermented and spirituous liquors, malt liquors, wines, ciders and all 
so-called fruit ‘‘ ades,’’ imitation ciders and beverages under whatever name 
or description to be manufactured, sold or offered for sale and to be used as 
a beverage or a substitute for intoxicating liquors, also all bitters, tonics or 
other alcoholic preparations, where a license for the sale of the same is re- 
quired under the rulings of the internal revenue department of the United 
States. [1909, ch. 189, § 2.] 

§ 10157. Beverages defined. For the purposes of this chapter the following 
definitions shall be deemed as correctly defining the products named: 

1. Whiskey is the product derived by distillation from the properly pre- 
pared and fermented mash of malted sound cereals, or sound cereals the starch 
of which has been hydrolized by malt and which distillate has been stored in 
wood under normal conditions for not less than four years, and it shall be 
labeled true to name. 

2. Rum is the spirits made by the proper distillation from the clean, sound 
juice of the sugar-cane, the clean, sound massecurite made therefrom, clean, 
sound molasses massecurite, or any sound, clean, intermediate product, save 
sugar, properly fermented and which has been stored for not less than four 
years in wood under normal conditions for aging. 

8. Brandy is the properly distilled spirit made from wine and stored in 
wood for not less than four years and kept under normal conditions during the 
process of aging. 

4. Malt liquor or malt is a beverage made by the alcoholic fermentation of 
an infusion in potable water of barley, malt and hops, with or without un- 
malted grains, decorticated and degerminated grains. 

5. Beer is a malt liquor produced by bottom fermentation and lager beer 
is a beer stored in casks for a period of at least three months. 

: 6. Malt beer is beer made of an infusion, in potable water of barley, malt and 
ops. 

7. Ale is a malt liquor produced by top fermentation. 


8. Porter and stout are varieties of malt liquors made in part from highly 
roasted malt. 
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_ 9. Wine is the product made by the normal alcoholic fermentation of the 
Juice of sound, ripe grapes, and the usual cellar treatment, fortified or un- 
fortified when properly labeled to show its true character. ; 

10. Cider is the product made by the normal alcoholic fermentation of 
apple juice and the usual cellar treatment without fortification. 

11, The terms ‘‘ compound whiskey,”’ “ rum,’’ or ‘‘ brandy ’’ shall apply 
to the products composed of, or prepared from, neutral spirits and whiskey, 
with or without color and flavor. 

12. The terms ‘‘ imitation whiskey,’ ‘‘ brandy ’’ or ‘‘ rum” shall apply 
to that product prepared from neutral spirits, with or without color and flavor. 

13. Artificial ‘‘ ades ’’ and beverages shall include all the so-called ‘‘ soft ’’ 
drinks, when made from sound and harmless ingredients intended to be put 
upon the market or sold as a beverage either in keg, bottle or other containers. 
[1909, ch. 189, § 8. 

§ 10158. How labeled. There shall be shown on the face or main label, to 
be attached to each container, a statement showing the amount by measure, 
the alcoholic strength and the true name and address of the manufacturers. 


be fined not less than one thousand dollars, or not less than six months in 
jail, or both, at the discretion of the court. [1909, ch. 189, § 6.] 

§ 10161. License required. Before any fermented, spirituous or malt liquors, 
wines, ciders, fruit-ades, imitation ciders, pops and beverages, as described in 
section 10157, to be used as beverage or medicine, is offered or exposed for 
sale in this state, the manufacturer, importer, or person causing the same to 
be sold, offered or exposed for sale, shall file with the North Dakota gov- 


application, and shall deposit with said station a pint sample of said product 
labeled in the manner prescribed by this chapter. The fees for each beverage 


For one brand each of whiskey, rum or brandy.........+esseeceees . $150.00 
Or each additional brand..............ccecccccccccccetecceecese 75.00 
or each brand of malt liquor..........cceee cece cece ececececeeees 10.00 
or each brand or class of Wine ........0.ceecceecseceecceeeeees 25.00 
or each brand or class of cider .......secceccceccescccccccccses 10.00 

For each brand or class of artificial ades and other beverages...... 50.00 

For each brand or class of pops ......scssccecceesteeceesee weees 10.00 


_ Providing always, that the placing of any new brand on the market at any 
time during the calendar year shall be preceded by the filing of such statement 
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and the depositing of such brands with the said station before the issuance of 
a license. Each manufacturer, importer, jobber or person who has complied 
with the provisions of this chapter and has paid the fees, as prescribed rela- 
tive to the filing of the aforesaid certified statement and the depositing of a 
sample, in accordance with the provisions of this chapter, shall be entitled 
to receive a certificate from the director of said station setting forth said 
facts. The said director shall pay all moneys received for fees, as provided 
for in this chapter, to the treasurer of the North Dakota government agri- 
cultural experiment station, which treasurer, when said money is appropri- 
ated by the board of trustees of said station, shall pay all money or so much 
as may be necessary, to meet the expenses of enforcing this chapter. Said 
board of trustees shall report in full the expenditures incurred for salaries, 
laboratory expenses, chemical apparatus and supplies, traveling expenses, 
office help, attorney fees and printing. Whenever a manufacturer, importer, 
or jobber shall have filed a statement, as required by the provisions of this 
chapter, and paid the license fee as prescribed in this section, no other agent, 
seller or manufacturer, importer or jobber, shall be required to file such 
statement or pay such fee for the same brands. [1909, ch. 189, § 7.] 

§ 10162. Standards adopted. In all the foregoing definitions the standards 
of purity, as adopted jointly by the association of state and national food and 
dairy departments and the association of official agricultural chemists, and at 
the time in force shall be the official standards. ([1909, ch. 189, § 8.] 

§ 10163. Facts, how transmitted. Whenever said station shall find by its 
analysis that adulterated, misbranded, insufficiently labeled, compound, or 
imitation spirituous liquors or beverages have been on sale in this state, it 
shall forthwith transmit the facts so found to the attorney-general and to 
a ae of the county in which the product was found. [1909, 
ch. : E 

§ 10164. Certificates as evidence. Every certificate duly signed and ac- 
knowledged by the chemist of the North Dakota government agricultural 
experiment station at Fargo relating to the analysis of any spirituous or 
mmalt liquors or beverage, shall be presumptive evidence of the facts therein 
stated. [1909, ch. 189, § 10.] ' 

§ 10165. Duty of state’s attorney. It shall be the duty of the attorney- 
general and the state’s attorney to prosecute all persons violating any of the 
provisions of this chapter when the evidence thereof has been presented by 
the North Dakota government agricultural experiment station as provided 
for in sections 10163 and 10164. [1909, ch. 189, § 11.] 

§ 10166. What constitutes violation. The doing of anything prohibited 
by this chapter shall be evidence of the violation of the provisions of this 
chapter relating to the things so prohibited, and the omission to do anything 
directed to be done shall be evidence of a violation of the provisions of this 
chapter relative to the things so directed to be done, and any person who 
shall sell any unbroken package of spirituous liquors or beverages or any part 
thereof which has not been labeled as herein provided, shall be guilty of a 
misdemeanor, and shall be fined not less than fifty dollars nor more than five 
hundred dollars, together with the costs of the suit in an action caused to be 
brought by the director of the North Dakota government agricultural ex- 
periment station, or his agent, in the name of the people of the state of North 
Dakota. [1909, ch. 189, § 12.] 

§ 10167. Station to make annual report. The said station shall make an an- 
nual report to the governor upon the work done under this chapter and said 
report may be included in the report which said station is already authorized 
by law to make to the governor. Said station is further authorized to publish 
and distribute bulletins giving the results of such analysis and investigations 
as have been made under authority of this chapter, and the said station shall in 
these bulletins give the names and addresses of the manufacturers or jobbers, 
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the name of the retailer, when known, or the consignee, and the facts as 
brought out by the analysis or by other investigations. [1909, ch. 189, § 13.] 

§ 10168. No action in court. “No action shall be maintained in any court 
in the state on account of any sale or other contract made in violation of 
this chapter. [1909, ch. 189, § 14.] 

§ 10169. Payment of moneys into treasury. All moneys received by the 
North Dakota government agricultural experiment station for the registration 
of beverages or of other products, or for the inspection of the same or any other 
products, shall be paid into the state treasury at the end of each month. 
(1911, ch. 133.] 


CHAPTER 86. 
USE OF INTOXICATING LIQUORS ON PASSENGER TRAINS. 


§ 10170. Public drinking of intoxicating liquors. Intoxication. Penalty. 

Y person who shal] publicly drink, or offer to another any intoxicating 

verage upon any train carrying passengers, except in a buffet or dining 
car, or who shall be intoxicated upon any train operated upon any railroad 
In the state of North Dakota, shall be deemed guilty of a misdemeanor 
and upon conviction thereof shall be fined in any sum not exceeding fifty 
dollars or by imprisonment not exceeding thirty days, or by both such fine 
and imprisonment, in the discretion of the court. [1911, ch. 228, § 1.] 


Regulating sale of intoxicants on vessels engaged in interstate commerce. 1 
L.R.A.(N.8.) 639 ie 


§ 10171. Power and duty of conductor. Police power is conferred hereby 
upon every conductor of a railroad company engaged in operating passenger 
trains upon any line of railway in North Dakota. It shall be the duty of 
every conductor while upon duty upon any train or car used for the con- 
veyance of passengers, to arrest any person who shall in their presence or 
to their knowledge violate the provisions of section 10170, and to deliver 
him or them to any policeman, constable or other peace officer at any station 
where such officer may be found, and it shall be the duty of such officer to 
make complaint against said person or persons, and an information made upon 
information and belief of said officer shall be sufficient. [1911, ch. 228, § 2.] 

§ 10172. Jurisdiction of justice of the peace. Any justice of the peace in 
any county through which any train carrying passengers shall pass on any 

vision of any railroad within this state, shall have jurisdiction of said 
1 Tine in the county in which said offense is committed. [1911, ch. 228 


§ 10173, Duty of railroad company to post placard. It shall be the duty 
Of every railroad company operating passenger trains in North Dakota to 
Post conspicuously in every passenger coach a placard inscribed: ‘‘ Drinking 


or offering others intoxicating 1i uors upon this train prohibited by law.’’ 
[191], ch. 298, § 4.] ‘iii 


CHAPTER 87. 
PROHIBITION IN PENAL AND CHARITABLE INSTITUTIONS. 


S 10174. Introduction of liquors or drugs into penal or charitable institu- 
Hons forbidden. Every person, who shall take, send, or introduce any in- 
toxicating liquor, narcotic, or other habit-forming drug of any kind into any 
of the buildings, or upon any of the premises of the state hospital for the 
insane, feeble-minded institute, school for deaf and dumb, school for the 
ind, reform school, state penitentiary, or other penal or charitable institu- 
tons of the state, or any county, city or village jail, or any other penal or 
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charitable institution of any county, city, or village of the state, except upon 
the express authority of the physician or chief executive officer of such 
institution, given in writing, shall be guilty of a misdemeanor, and upon con- 
viction thereof shall be punished by a fine of not exceeding one hundred 
dollars, or imprisonment in the county jail not exceeding thirty days, or 
by both such fine and imprisonment. [1913, ch. 224; 1911, ch. 229.] 


CHAPTER 88. 
DISPOSING OF LIQUORS AT PUBLIC OR PRIVATE SALE OF PROPERTY. 


§ 10175. Giving or selling liquors at sales of property forbidden. Penalty. 
Any person, association, or corporation, or any auctioneer, who shall, at any 
public or private sale of property, either real, personal, or mixed, directly 
or indirectly in any manner give, sell, barter, or furnish, or aid, assist, or abet 
others in giving, selling, bartering or furnishing, or by any means whatsoever 
distributing to or among the persons assembled at such sale intoxicating 
liquors as a beverage, shall be deemed guilty of a misdemeanor, and upon 
conviction shall be punished by a fine of not less than two hundred dollars 
($200) nor more than one thousand dollars ($1,000), and by imprisonment in 


= 230] jail not less than ninety days, nor more than one year. (1911, 
ch. 230. 


CHAPTER 89. 
INSPECTION OF FREIGHT AND EXPRESS BOOKS IN AID OF PROHIBITION LAW. 


§ 10176. Who may inspect freight and = oe books and records. That 
all freight and express books and records of any railroad or express com- 
pany doing business within this state shall be open to the inspection by the 
state’s attorney of the various counties, and the attorney-general, or his 
assistants, wherein such railroad or express company maintains agents or 
stations during regular business hours for the purpose of inspection by the 
gtate’s attorney, to aid in the enforcement of article 20, section 217, of the 
constitution of the state of North Dakota, and the statutes passed in support 
of said section, commonly known as the prohibition law. (1913, ch. 225.] 


CHAPTER 90. 
SELLING AND SMOKING OPIUM. 


§ 10177. Place for smoking opium deemed a nuisance. Every room, build- 
ing, cellar or other place or premises used or permitted to be used, for the 
smoking of opium or any of its preparations, is deemed and hereby declared 
: oe) public nuisance. [R. C. 1905, § 9396; 1885, ch. 121, § 5; R. C. 1899, 

7626. | 

8 picts Unlawfully keeping place for, and smoking opium. Every person 
who, either: 

1. Lets or permits to be used, any building or portion of a building, know- 
ing that it is intended to be used for committing or maintaining 4 public 
nuisance; or, ; . 

2. Owns or maintains a place where opium or any of its preparations 18 
smoked by other persons; or, 

3. At any place sells or gives away any opium or its preparations, to be 
there smoked or otherwise used; or, ; 

4. Visits or resorts to any such place for the purpose of smoking opium 
or its preparations, : 

Is guilty of a misdemeanor, and upon conviction thereof is punishable 
by imprisonment in the county jail not exceeding thirty days or by a fine 
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not exceeding one hundred dollars, or by both. [R. C. 1905, § 9397; 1885, 
ch. 121, §§ 2, 3, 4; R. C. 1895, § 7627.] 

§ 10179. Jurisdiction of justice of the peace. Any justice of the peace 
within his county shall have concurrent jurisdiction with the district court 
to hear, try and determine any prosecution arising under the provisions of 
this chapter, and upon conviction to impose the punishment prescribed, sub- 
ject to defendant’s right to appeal to the district court as provided by law. 
[R. C. 1905, § 9398; 1885, ch. 121, § 6; R. C. 1895, § 7628.] 


CHAPTER 91. 
MANUFACTURE AND SALE OF SNUFF. 


§ 10180. Sale of snuff prohibited. It shall be unlawful for any person, firm 
or corporation to import, manufacture, distribute, transport, sell, offer for sale, 
or to have in possession for sale, or to give away any snuff or any substitute 
therefor, under whatever name called, and as defined in this chapter. [1913, 
ch. 271, § 1; 1911, ch. 277, § 1.) 

Held constitutional. State v. Olgon, 26 N. D. 304, — L.R.A.(NS.) —, 144 N. W. 


§ 10181. Snuff defined. For the purpose of this chapter, snuff is defined as 
any tobacco that has been fermented, or dried, or flavored, or pulverized, or 
cut, or scented, or otherwise treated, or any substitute therefor or imitation 
thereof, intended to be taken by the mouth, or nose. Provided, however, that 
ordinary plug, fine cut, or long cut chewing tobacco as now commonly known 
to the trade of this state, shall not be included in such definition. [1918, 
ch. 271, § 2; 1911, ch. 277, §§ 2, 3.] 

§ 10182. Officers to enforce. It shall be the duty of the state’s attorneys, 
sheriffs, police officers, health officers and the food commissioner to enforce 
the provisions of this statute, and for the purpose thereof they shall have 
ingress and egress to all places of business where it is believed that snuff, as 
hereinbefore defined, is kept in violation of this chapter. Grand juries and 
state’s attorneys shall have full inquisitorial powers over offenses committed 
under this chapter, and state’s attorneys shall make investigation and conduct 
Prosecutions when proper evidence is furnished to them. [1913, ch. 271, § 3; 
1911, ch, 277, § 4. 

§ 10188. Penalty. Any person or persons violating the provisions of this 
statute or who aids another to violate the same shall be guilty of a mis- 
demeanor and on conviction shall be fined not less than five hundred dollars 
nor more than one thousand dollars for the first offense, and for each subse- 
quent conviction shall be confined in jail for not less than six months. (1913, 
eh. 271, § 4; 1911, ch. 277, § 5.] 


CHAPTER 92. 
MANUFACTURE OR SALE OF CIGARETTES OR CIGARETTE PAPERS. 


§ 10184. Manufacture, sale and iving away of cigarettes, cigarette paper, 
Prohibited. That it shall be nilawtal for aie paraon. by himself, clerk, serv- 
ant, employe or agent, directly or indirectly, upon any pretense or by any 
device, to manufacture, sell, exchange, barter, dispose of or give away, or keep 
or sale any cigarettes, cigarette paper or cigarette wrappers, or any paper 
fies a frees for the purpose of being filled with tobacco for smoking. 

» Ch. 69, § 1. 

§ 10185. Penalty. Any person violating any of the provisions of this act 
shall be sir eri by a fine of not less ian ie dollars nor more than fifty 
dollars, or by imprisonment in the county jail for a period of not more than 
thirty days, or by both such fine and imprisonment. [1913, ch. 69, § 2.] 
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CHAPTER 93. 
SPECULATION IN OFFICE. 


§ 10186. Unlawful purchases by state treasurer. Every person who, while 
treasurer of this state, or the deputy or clerk of such treasurer, directly or 
indirectly, buys or traffics in or in anywise becomes a party to the purchase 
of any state warrant, order or scrip, or any bill, account, claim or evidence 
of indebtedness against the state, for any sum less than the full face value 
thereof, is guilty of a misdemeanor, and upon conviction thereof is punishable 
by a fine of not less than fifty and not exceeding five hundred dollars. [R. C. 
1905, § 9399 ; 1890, ch. 117, §§ 1, 2; R. C. 1895, § 7629.] 

§ 10187. Unlawful purchases by city treasurer. Every person who, while 
treasurer of any city of this state, or the deputy or clerk of such treasurer, 
directly or indirectly, buys or traffics in or in anywise becomes a party to the 
purchase of any city warrant, order or scrip, or any bill, account, claim or 
evidence of indebtedness against his city, for any sum less than the full face 
value thereof, is guilty of a misdemeanor, and upon conviction thereof 1s 
punishable by a fine of not less than fifty and not exceeding five hundred 
dollars. [R. C. 1905, § 9400; 1890, ch. 117, §§ 1, 2; R. C. 1895, § 7630.] 

§ 10188. Unlawful purchases by county officers. Every person who, while 
an officer of any county of this state, or the deputy or clerk of such officer, 
directly or indirectly, buys or traffics in or in anywise becomes a party to the 
purchase of any county warrant, order or scrip, or any bill, account, claim or 
evidence of indebtedness of his county, for any sum less than the full face 
value thereof, is guilty of a misdemeanor, and upon conviction thereof is 
punishable by a fine of not less than fifty and not exceeding five hundred 
dollars. [R. C. 1905, § 9401; 1890, ch. 117, §§ 1, 2; R. C. 1895, § 7631.] 

§ 10189. Unlawful purchases by school district officers. Every person who, 
while an officer of any school district or corporation, or deputy or clerk of 
such officer, directly or indirectly, buys or traffics in or in anywise becomes a 
party to the purchase of any school warrant, order or scrip, or any bill, account, 
claim or evidence of indebtedness against his school district or corporation, 
for any sum less than the full face value thereof, is guilty of a misdemeanor, 
and upon conviction thereof is punishable by a fine of not less than fifty and 
not exceeding five hundred dollars. [R. C. 1905, § 9402; 1890, ch. 117, §§ 1, 2; 
R. C. 1895, § 76382.] 

§ 10190. Jurisdiction of justice of the peace. Any justice of the peace within 
his county shall have concurrent jurisdiction with the district court to hear, 
try and determine any prosecution arising under the provisions of the last 
four sections, and upon conviction to impose the punishment prescribed, sub- 
ject to defendant’s right to appeal to the district court as provided by law. 
[R. C. 1905, § 9403; R. C. 1895, § 7633.] 

§ 10191. State’s attorney acting contrary to official duty. Every state’s 
attorney who shall receive any fee or reward from or on behalf of any prose- 
eutor or other individual for services or on account of any prosecution or 
business to which it shall be his official duty to attend, or who shall be con- 
cerned as attorney or counsel for either party other than the state or county, 
in any civil action depending on the same state of facts, or arising out of said 
facts or any of them, upon which a criminal prosecution commenced but 
undetermined shall depend, is guilty of a misdemeanor, and upon conviction 
thereof, shall be punished by a fine of not less than one hundred and not 
exceeding five hundred dollars and may be removed from his office. [R. C. 
1905, § 9404; 1883, ch. 43, § 6; R. C. 1895, § 7634.] 
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CHAPTER 94. 
ALLOWING STALLION, BULL OR RAM TO RUN AT LARGE. 


§ 10192. Unlawfully permitting stallion, bull or ram to run at large. Every 
person who permits or allows, either: 

1. A stallion or jack over the age of one year ; or, 

2. Any bull over the age of eight months; or, 

A Any ram during the months of September, October and November of 
each year, 

To run at large is guilty of a misdemeanor, and upon conviction thereof is 
punishable by a fine of not less than ten, and not exceeding fifty dollars. 
[R. C. 1905, § 9405 ; 1890, ch. 67, §§ 1, 2; R. C. 1895, § 7635. ] 

Right of municipality to prohibit the keeping, standing or exhibiting of stallion. 
11 L.R.A.(N.S.) 736. 

§ 10193. Exceptions. The provisions of the last section shall not be con- 
strued to include any stallion, jack, bull or ram kept in any herd. [R. C. 1905, 
§ 9406 ; 1890, ch. 67, § 1; B.C. 1895, § 7636.] 

§ 10194. Justice’s court. Jurisdiction. Appeals. Any justice of the peace 
within his county shall have concurrent jurisdiction with the district court to 
hear, try and determine any prosecution arising under the provisions of this 
chapter, and upon conviction to impose the punishment prescribed, subject to 
defendant’s right to appeal to the district court as provided by law. [R. C. 
1905, § 9407; 1890, ch. 67, § 2; R. C. 1895, § 7637.] 

§ 10195. Liable in civil action for damages. Any person violating any of 
the provizions of this chapter shall be liable in a civi] action to any person, 
directly or indirectly, injured thereby for all damages resulting therefrom. 
[R. C. 1905, § 9408 ; 1890, ch. 67, § 2; R. C. 1895, § 7638.] 


CHAPTER, 95. 
ADULTERATED DAIRY PRODUCTS. 


§ 10196. Selling imitation of butter without brand. Any person who shall 

owingly sell or offer for sale or procure the sale of, or make or manufacture, 
any article or substance in semblance of butter, not the legitimate product of 
the dairy and made exclusively of milk or cream, but into the composition of 
which the oil or fat of animals, or melted butter or any oil thereof, enters 
88 a substitute for cream, in tubs, firkins or other original packages and not 
distinctly, legibly and durably branded, stamped or marked in a conspicuous 
Place with the word “ oleomargarine,’’ or ‘‘ butterine,’”’ or ‘‘ patent butter,’’ 
as the case may be, in letters not less than one-fourth of an inch in width and 
one-half of an inch in length, or in retail packages not plainly and conspicu- 
ously labeled with the said words ‘ oleomargarine,’’ or ‘‘ butterine,’’ or 

patent butter,’’ as the case may be, shall be guilty of a misdemeanor, and 
punished by a fine of not less than twenty-five nor more than one hundred 
dollars, or shall be confined in the county jail not less than ten nor more than 
ninety days, or by both such fine and imprisonment in the discretion of the 
Court. [R. C. 1905, § 9409 ; 1895, ch. 49, § 1; R. C. 1899, § 7639.] 

See sections 2856, 2857. 

L Mreice . Pa regulations requiring labeling of food. 1 L.R.A.(N.S.) 184; 40 
Applicability of oleomargarine statutes where resemblance to butter results from 
LR he eee and not from the introduction of foreign coloring matter. 14 
3 Cre eoaality bi discrimination in statutory regulations concerning oleomargarine. 


Ignorance that article furnished as butter is oleomargarine as a defense. 33 
L.R.A.(N.S.) 746, 
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§ 10197. Imitation butter. ‘‘ Quinness’ patent.’’ Any person or firm who 
shall sell or offer for sale, or make or manufacture, imitation butter or butter 
made of part cream and part caseine or other ingredients under what is known 
as ‘‘ Quinness’ patent,’’ or process or any other similar process, whereby the 
caseine of milk and other ingredients are made to imitate and resemble genu- 
ine butter made from cream, shall stamp upon each package of the same on 
the top and side with lampblack and oil, the words ‘‘ patent butter,’’ in letters 
at least one-fourth of an inch wide and one-half of an inch long. Whoever 
violates the provisions of this section is guilty of a misdemeanor, and shall be 
punished for each offense by a fine of not less than twenty-five nor more than 
one hundred dollars, or shall be confined in the county jail not less than ten 
nor more than ninety days, or by both such fine and imprisonment in the dis- 
cretion of the court. [R. C. 1905, § 9410; 1895, ch. 49, § 2; BR. C. 1899, § 7640.] 

See sections 2857 and 2858. 

§ 10198. Character of product must be designated. Any person or firm who 
shall sell or offer for sale, or make or manufacture out of any oleaginous sub- 
stance or substances, or any compound of the same or compound other than 
that produced from unadulterated milk, any article designed to take the place 
of cheese, or any imitation of cheese produced from pure milk, or any article 
termed ‘‘ filled cheese,’’ shall stamp upon each package of the same on the 
top and side with lampblack and oil, the words ‘‘ filled cheese,’’ or words that 
shall designate the exact character and quality of the product, in letters at 
least one-fourth of an inch wide and one-half of an inch long. Whoever 
violates the provisions of this section is guilty of a misdemeanor and shall 
be punished for each offense by a fine of not less than twenty-five nor more 
than one hundred dollars, or shall be confined in the county jail not less than 
ten nor more than ninety days, or by both such fine and imprisonment in the 
eee of the court. ([R. C. 1905, § 9411; 1895, ch. 49, § 8; R. C. 1899, 
$ a sections 2859 and 2860. 

§ 10199. Patent butter and cheese. Oard stating ingredients. Whoever 
sells or offers for sale any imitation or patent butter or cheese, as described 
in the foregoing sections of this chapter, shall give to each purchaser of said 
goods a printed card stating correctly the different ingredients contained in 
the said compound. Whoever violates the provisions of this section is guilty 
of a misdemeanor, and shall be punished for each offense by a fine of not less 
than twenty-five nor more than one hundred dollars, or shall be confined in 
the county jail not less than ten nor more than ninety days, or by both such 
fine and imprisonment in the discretion of the court. [R. C. 1905, § 9412; 
1895, ch. 49, § 4; R. C. 1899, § 7642.] 

§ 10200. Possession prima facie evidence of guilt. The having in possession 
by any person or firm, of any article or substance prohibited by this chapter, 
shall be considered prima facie evidence that the same is kept by such person 
or firm in violation of its provisions, and the state dairy commissioner shall be 
authorized to seize upon and take possession of any such article or substance, 
and upon the order of any court which has jurisdiction, he shall sell the same 
for any purpose other than to be used for food; the proceeds derived from the 
sale of imitation butter shall be paid one-half to the informer and one-half 
into the state treasury, to be placed to the credit of the state dairy commis- 
sioner’s fund. [R. C. 1905, § 9413; 1895, ch. 49, § 5; R. C. 1899, § 7643.] 

Power of legislature to enact prima facie rules of evidence for criminal cases. 
L.R.A.(N.8.) 1007. 

§ 10201. Specimens analyzed. Certificate. Evidence. Samples or speci- 
mens of any article in imitation of butter or suspected of being of a spurious 
character, shall be analyzed or otherwise satisfactorily tested as to compounds 
by the chemist of the agricultural college at Fargo, free of expense; and 4 
certificate of the analysis, sworn to by the analyzer, shall be admissible as 
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evidence in all prosecutions under this chapter. [R. C. 1905, § 9414; 1895, 
ch. 49, § 6: R. C. 1899, § 7644.] 

§ 10202. Packages not branded or labeled. The sale or offer for sale of 
the substance mentioned in the foregoing section in packages not branded, 
stamped, marked or labeled as in this chapter required, shall be prima facie 
evidence of knowledge of the character of such substance on the part of the 
person so selling or offering the same for sale, and his employer. [R. C. 1905, 
§ 9415; 1895, ch. 49, § 7; R. C. 1899, § 7645. ] 

§ 10203. Stencils, Names. Reports. Every cheese factory, creamery, or 
combined cheese factory and creamery, engaged in the manufacture of butter 
and cheese, shall procure a stencil or brand bearing a suitable device and 
words which shall clearly designate the quality of the product manufactured 
and the number and location of the factory, and may contain a special or pri- 
vate brand or name of said factory; every brand shall be used upon the out- 
side of the cheese and also upon the package containing the same, but in the 
ease of butter, on the package only; and shall report annually to the state 
commissioner of agriculture and labor, who by virtue of his office is state dairy 
commissioner, the name, location and number of each factory using the said 
brand, and the name or names of the persons at each manufactory authorized 
to use the same, together with a copy of each stencil or brand, and the state 
dairy commissioner shall keep a book in which shall be registered the same. 
Whoever violates the provisions of this section shall be guilty of a mis- 
demeanor, and shall be punished by a fine of not less than ten nor more than 
fifty dollars, for each and every offense. [R. C. 1905. § 9416; 1895, ch. 49, § 9; 
BR. C. 1899, § 7646.] 

§ 10204. Provisions construed. Nothing in this chapter shall be so con- 
strued as to prohibit the shipment of butter and cheese without unloading 
through the state of North Dakota. [R. C. 1905, § 9417; 1895, ch. 49, § 10; 
BR. C. 1899, § 7647. ] 

§ 10205. Butter and cheese defined. For the purposes of this chapter the 
term ‘* butter,’’ or “ cheese,’’ shall be understood to mean the product usually 
known by that name, and which is manufactured exclusively from milk or 
cream or both. [R. C. 1905, § 9418; 1895, ch. 49, § 8; R. C. 1899, § 7648.] 


CHAPTER 96. 
SELLING ADULTERATED AND UNWHOLESOME FOOD OR MEDICINE. 


§ 10206. Adulterating and selling adulterated food or medicine. Every 
Person who, either: 2 

1. With intent that the same may be used as food, drink or medicine for 
~ an, sells or offers or exposes for sale, any article whatever, which to his 
knowledge is tainted or spoiled, or for any cause unfit to be used as food, 

or medicine; or, ; 

2. Knowingly sells any article intended as food or drink for man which 
Contains a sufficient quantity of any drug or other substance to render such 
article injurious to health, or compounds the same; or, 

8. Adulterates or dilutes so as to render it injurious to health, for the pur- 
Pose of sale as unadulterated or undiluted, any substance intended as food, 
drink or medicine for man, 

Is guilty of a misdemeanor. [R. C. 1905, § 9419; 1885, ch. 64, § 1; R. C. 
1895, § 7649. } 

Right to require that articles offered for sale shall answer a designated standard of 
149 


purity. 41 L.R.A.(N.S, : 
Criminal ability for saultcratioe of food by servant, agent or partner. 41 L.R.A. 656. 


& 10207. Calf less than four weeks old. Every person who knowingly, 
Cither ; 
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1. Kills or causes to be killed, for the purpose of sale as food for man, & 
calf less than four weeks old; or, 

2. Sells or has in his possession with intent to sell as food for man, the meat 
of any calf killed when less than four weeks old, 

Is guilty of a misdemeanor, and upon conviction thereof is punishable by 
imprisonment in the county jail not exceeding thirty days or by fine not 
exceeding fifty dollars, or by both. ([R. C. 1905, § 9420; 1885, ch. 64, § 1; 
R. C. 1895, § 7650.] 

§ 10208. Meat may be seized. The meat of any calf killed when less than 
four weeks old and exposed for sale or kept with intent to sell for food, may 
be seized without warrant and destroyed by any health officer, sheriff, deputy 
sheriff - peace officer. [R. C. 1905, § 9421; 1885, ch. 64, § 1; R. C. 1895, 
§ 7651. 

§ 10209. Magistrate may issue warrant. Procedure. Any magistrate hav- 
ing reasonable cause to believe by complaint on oath made to him, that the 
meat of any calf killed when less than four weeks old, is kept or concealed 
within his county by any person, contrary to the provisions of section 10207, 
may issue his warrant to any peace officer of such county commanding him, 
in the daytime only, to search for and, if found, to seize such meat and to 
notify such owner or keeper of such seizure and that he appear forthwith 
before the magistrate issuing such warrant to show cause why such meat 
should not be destroyed. If such owner or keeper does not appear, or if 
upon investigation before such magistrate it is determined that such meat 18 
kept in violation of such section, the magistrate shall issue his warrant to 
such officer commanding him forthwith to destroy such meat and such officer 
shall proceed accordingly, or if it is determined that such meat is not kept 
contrary to the provisions of such section the same shall be returned to the 
place where seized. The costs of the proceedings, if contested, shall be taxed 
against the person claiming such meat if defeated, and collected upon execution 
issued against him, as in a civil action, but if such proceedings are not con- 
tested the costs shall be taxed and paid by the county wherein such proceedings 
are had. [R.C. 1905, § 9422; 1885, ch. 64, § 2; R. C. 1895, § 7652.] 


CHAPTER 97. 
SALE OF ADULTERATED INSECTICIDES AND FUNGICIDES. 


§ 10210. Manufacture or misbranding prohibited. It shall be unlawful for 
any person to manufacture within the state of North Dakota any insecticide, 
paris green, lead arsenate, or fungicide which is adulterated or misbranded 
within the meaning of this chapter. [1913, ch. 171, § 1.] 

§ 10211. Dealing in adulterated or misbranded insecticides forbidden. Any 
person who shall offer for shipment or deliver from any point in the state of 
North Dskota, to any other point in the state of North Dakota, any insecticide, 
or paris green or lead arsenate, or fungicide which is adulterated or mis- 
branded within the meaning of this chapter; or, any person who shall receive, 
or offer to receive, any insecticide, or paris green, or lead arsenate, or fungicide 
which is adulterated or misbranded within the meaning of this chapter, and 
having received, shall sell or deliver, or shall offer for sale or delivery, such 
adulterated or misbranded insecticide, or paris green or lead arsenate, or 


fungicide, shall be guilty of a violation of this chapter. [1913, ch. 171, § 2.] 
Police regulations as to labeling of articles of commerce. 1 L.R.A.(N.S.) 184; 17 
L.R.A.(N.S.) 684; 40 L.R.A.(N.S.) 875. 


§ 10212. What constitutes adulteration. For the purpose of this chapter, 
an article shall be deemed to be ‘‘ adulterated: ”’ 

In the case of paris green: First, if it does not contain at least fifty per 
centum of arsenious oxide; second, if it contains arsenic in water-soluble 
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forms equivalent to more than three and one-half per centum of arsenious 
oxide; third, if any substance has been mixed and packed with it so as to 
reduce or lower or injuriously affect its quality or strength. 

In the case of lead arsenate: First, if it contains more than fifty per centum 
of water; second, if it contains total arsenic, equivalent to less than twelve 
and one-half per centum of arsenic oxide (A 8, 0,) ; third, if it contains arsenic 
in water-soluble forms equivalent to more than seventy-five one-hundredths 
per centum of arsenic oxide (A s, 0;); fourth, if any substances have been 
mixed and packed with it so as to reduce, lower or injuriously affect its quality 
or strength; provided, however, that extra water may be added to lead arsenate 
(as described in this paragraph) if the resulting mixture is labeled ‘“‘lead arsen- 
ate and water,’’ the percentage of water being plainly and correctly stated 
on the label. 

In the case of insecticides and fungicides other than paris green and lead 
arsenate: First, if its strength or purity falls five per cent or more below the 
professed standard or quality under which it is sold; second, if any substance 
has been substituted wholly or in part for the article; third, if any valuable 
constituent of the article has been wholly or in part abstracted; fourth, if it 
is intended to use on vegetation and shall contain any substance or substances 
which, although preventing, destroying, repelling or mitigating insects, shall 
be injurious to such vegetation when used. (1913, ch. 171, § 3.] 

§ 10213, ‘‘ Misbranding ’’ defined. The term ‘‘ misbranded ”’ as used herein 
shall apply to insecticides, paris green, lead arsenate or fungicide, or articles 
which enter into the composition of insecticides or fungicides, the package or 
label of which shall bear any statement, design or device regarding such article 
or the ingredients of the substances contained therein which shall be false or 
misleading in any particular. [1913, ch. 171, § 3.] ; 

§ 10214. Further definition of ‘‘ misbranding.’’ For the purpose of this 
chapter, an article shall be deemed to be ‘‘ misbranded: ’’ og ee 

In case of insecticides, paris green, lead arsenate and fungicides: First, if 
it be an imitation or offered for sale under the name of another article; second, 
if it be labeled or branded so as to deceive or mislead the purchaser; or if the 
contents of the package as originally put up shall have been removed in whole 
or in part and other contents shall have been placed in such package; third, 
if in package form, and if the contents are not stated in terms of weight or 
riers and they are not plainly and correctly stated on the outside of the 
package. 

In the case of insecticides other than paris green and lead arsenates and 
fungicides: First, if they contain arsenic in any of its combinations or in the 
elemental form and the total amount of arsenic present (expressed as per 
centum of metallic arsenic) is not stated on the label; second, if it contains 
arsenic in any of its combinations or in the elemental form and the amount 
of arsenic in water-soluble forms (expressed as per centum of metallic arsenic) 
18 not stated on the label; third, if it consists partially or completely of an 
Inert substance or substances which do not prevent, destroy, repel or mitigate 
insects or fungi and does not have the names and percentage amounts of each 
and every one of such inert ingredients plainly and correctly stated on the 
label; provided, however, that in lieu of naming and stating the percentage 
amount of each and every inert ingredient the producer may at his ere 
state plainly upon the label the correct names and percentage amount of eac 
and every ingredient of the insecticide or fungicide having insecticidal oF 
fungicidal properties, and make no mention of the inert ingredients, poy 
in so far as to state the total percentage of inert ingredients present. [1914, 
ch. 171, § 5.] 

§ 10216. Duty of food commissioner. It shall be the duty of the food com- 
missioner to collect from time to time specimens of insecticides, paris greens, 
lead arsenates and fungicides in unbroken original packages, manufactured or 
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offered for sale in the state of North Dakota, for the purpose of determining 
whether or not such insecticides, paris greens, lead arsenates and fungicides 
a ce si or misbranded within the meaning of this chapter. (1913, 
ch. 171, § 6. 

§ 10216. Citizen may send suspected article to food commissioner. Duty 
of latter. When any citizen of the state has any reason to believe that any 
particular brand or lot of insecticide or paris green, or lead arsenate, or a 
fungicide is adulterated or misbranded within the meaning of this chapter, he 
may send or deliver to the food commissioner at Fargo an original unbroken 
package of the article in question. Upon receipt of such a questionable article 
it shall be the duty of the commissioner to examine or cause an investigation 
to be made, and, at his discretion, may cause chemical examinations of such 
questioned articles as hereinafter provided. [1913, ch. 171, § 7.] 

§ 10217. Chemical analysis at instance of food commissioner. Upon the 
receipt of specimens of insecticides, paris green, lead arsenates and fungicides 
in unbroken original packages, as hereinbefore provided, the food commis- 
sioner of the experiment station shall make or cause to be made a chemical 
analysis of such specimens for the purpose of determining whether or not 
they comply with the requirements of this act; provided, that when the com- 
missioner has information showing samples delivered to him for examination 
are out of lots of insecticides, paris greens, lead arsenates or fungicides that 
have already been examined a sufficient number of times to indicate whether 
or not they comply with the requirements of this chapter, then the commis- 
sioner may refuse to examine such lots and so notify the citizens of the state. 
(1913, ch. 171, § 8.] 

§ 10218. Insecticide, paris green, lead arsenic and fungicide defined. The 
term ‘‘ insecticide ’’ as used in this chapter shall include any substance or mix- 
ture of substances intended to be used for preventing, destroying, repelling or 
Initigating any insects, mites or ticks which may infest vegetation, man or 
other animals, or household, or be present in any environment whatsoever. 
The term ‘‘ paris green ’’ as used in this chapter shall include the product 
sold in commerce as paris green and chemically known as the aceto-arsenite of 
copper. The term ‘‘ lead arsenate’’ as used in this chapter shall include 
the product or products derived from arsenic acid (H, Aso,) by replacing one 
or more hydrogen atoms by lead. The term ‘‘ fungicide ’’’ as used in this 
chapter shall include any substance or mixture of substances intended to be 
used for preventing, destroying, repelling or mitigating any and all fungi 
that may infest vegetation or be present in any environment whatsoever. 
[1913, ch. 171, § 9.] 

§ 10219. When dealer protected from prosecution. No dealer shall be prose- 
cuted under the provisions of this chapter when he can establish a guaranty 
signed by the wholesaler, jobber, manufacturer or other party residing in 
the state of North Dakota from whom he purchased such articles, to the 
effect that the same is not adulterated or misbranded within the meaning of 
this chapter, designating it; said guaranty, to afford protection, shall contain 
the name and address of the party or parties making the sale of such articles 
to such dealer, and in such case said party or parties shall be amenable to the 
prosecutions, fines and other penalties which would attach to the dealer under 
the provisions of this chapter. [1913, ch. 171, § 10.] 

§ 10220. Proceeding against contraband articles. Any insecticide, paris 
green, lead arsenate or fungicide that is adulterated or misbranded within 
the meaning of this chapter and is being transported from one point within 
the state of North Dakota to another point within the state of North Dakota 
to be sold, wholly or in part, or having been transported, remains unloaded, 
unsold or in original unbroken packages, or if it be sold or offered for sale 
in the state of North Dakota, shall be liable to be proceeded against in any 
district court of the state of North Dakota. If any such article is condemned 
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as being adulterated or misbranded within the meaning of this chapter, the 
same shall be disposed of by destruction or by sale, as said court may direct; 
but such goods shall not be sold in any jurisdiction contrary to the pro- 
visions of this chapter or the laws of the jurisdiction; provided, however, 
that upon the payment of the costs of such proceedings and the execution 
and delivery of a good and sufficient bond to the effect that such articles 
shall not be sold or otherwise disposed of contrary to the provisions of this 
ehapter or the laws of this state, the court may by order direct that such 
articles be delivered to the owner thereof. [1913, ch. 171, § 11.] 

§ 10221. Penalty for violation of this chapter. Any person who shall vio- 

late any of the provisions of this chapter shall be guilty of a misdemeanor 
and shall, upon conviction thereof, be fined not less than twenty-five ($25) 
dollars nor more than two hundred ($200) dollars for the first offense, and 
upon conviction for each subsequent offense, be fined not less than fifty 
($50) dollars nor more than three hundred ($300) dollars, or sentenced to 
imprisonment for not more than thirty days, in the discretion of the court. 
(1913, ch. 171, § 12.] 
_ § 10222. ‘‘ Person ’’ as used herein defined. The word ‘‘ person ’’ as used 
in this chapter shall be construed to include both the plural and the singular, 
as the case may be, and shall include corporations, companies, societies and 
associations. When construing and enforcing the provisions of this chapter, 
the act, omission or failure of any officer, agent or other person acting for or 
employed by any corporation, company, society or association, within the 
scope of his employment or office, shall in every case be also deemed to be 
an act, omission or failure of such corporation, company, society or association, 
a8 well as that of the other person. (1918, ch. 171, § 13.] 

§ 10223. Evidence of violation of this chapter. What constitutes violation 
of the law. The doing of anything prohibited by this chapter shall be evi- 
dence of the violation of the provisions of this chapter relating to the things 
s0 prohibited and the omission to do anything directed to be done shall be 
evidence of a violation of the provisions of this chapter relative to the things 
80 directed to be done. [1913, ch. 171, § 14. 


Power of legislature to enact prima facie rules of evidence for criminal cases. 3 
L.R.A.(N.S.) 1007. 
10224. Repeal. All acts and parts of acts in conflict herewith are hereby 
Tepealed, except the formaldehyde law, the same being chapter 7 (now sec- 
tions 2926-2932) of the laws of North Dakota for 1905. [1913, ch. 171, § 15. ] 


Chapter 7 of the Lawes of 1905, excepted from repeal by this section, nee 
e-ctions 2926-2932 herein. 


CHAPTER 98. 
FOULING THE PUBLIC WATERS OF THIS STATE. 


§ 10225. Fouling public waters. Every person who deposits or places or 
causes to be deposited or placed any dead animal, offal or other refuse matter 
offensive to the sight or smell or deleterious to health, upon the banks or in 
the waters of any lake or stream so far as the same is within the jurisdiction 
of this state, is guilty of a misdemeanor, and upon conviction thereof, is 
punishable by a fine of not less than twenty and not exceeding one hundred 
dollars. [R. C. 1905, § 9423; 1881, ch. 103, § 1; 1883, ch. 70, § 1; 1889, ch. 


129, § 1; R. C. 1895, § 7653.1 
Statutory machin of pollution of water to protect fishery. 1 L.R.A.(N.8.) 752; 
34 L.R.A.(N.S.) 286. 


§ 10226. Extent of last section. The provisions of the last section shall be 
construed to include privies and privy vaults and any stable, shed, pen, yard 
or corral wherein is kept any horse, cattle, sheep or swine and located nearer 
than sixty feet from the top of the bank of such lake or stream, and also any 
slaughterhouse, grave, graveyard or cemetery located nearer than eighty 
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feet therefrom. But the provisions of said section shall not be construed to 
prevent any incorporated city within this state from running its sewers into 
any river; provided, that where there is a dam across said river within the 
corporate limits of any such city, any such sewer shall connect with such river 
below such dam. [R. C. 1905, § 9424; 1889, ch. 129, § 1; 1893, ch. 37, § 1; 
R. C. 1895, § 7654.] 

§ 10227. Jurisdiction of justice’s court. Any justice of the peace within 
his county shall have concurrent jurisdiction with the district court to hear, 
try and determine any prosecution arising under the provisions of sections 
10206, 10207 and 10225, and upon conviction to impose the punishment pre- 
scribed, subject to defendant’s right to appeal to the district court as provided 
by law. [R. C. 1905, § 9425; 1881, ch. 103, § 2; 1883, ch. 70, § 3; 1889, ch. 129, 
§ 5; R. C. 1895, § 7655.] 


CHAPTER 99. 
OBSTRUCTING WATER COURSES, 


§ 10228. Obstruction of water courses. Penalty. If any person, municipal- 
ity or corporation, without authority of law, willfully obstructs any ditch, 
drain or water course, or diverts the water therein from its natural or artificial 
course, such person or corporation shall be liable to the party suffering injury 
from such obstruction or diversion for the full amount of the injury occasioned 
thereby, and in addition thereto shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be fined in any sum not exceeding one hundred 
dollars; or in lieu thereof, the offending party, if not a corporation, may be 
Rae in the county jail for a period not exceeding three months. (1911, 
ch. : 


_ CHAPTER 100. 
NATURAL GAS TO BE CONFINED. 


§ 10229. Gas to be confined. Proviso. Any person, copartnership or cor- 
poration in possession, either as owner, lessee, agent or manager of any well 
producing natural gas, in this state, in order to prevent gas wasting by escape, 
shall immediately after penetrating the gas-bearing rocks, in any well here- 
after drilled, shut in and confine the gas in said well until and during such 
time as the gas therein shall be utilized for lights, fuel or power purposes; 
provided that this shall not apply to any well operated for oil; provided 
also, that when in the course of drilling, gas production is developed, ten 
days’ free time shall be allowed to determine whether the well shall be shut 
and saved for a gas well or drilled in further for the purpose of producing oil. 
Provided, also, that this chapter shall not apply to any artesian or other 
well used for water supply purposes, which discharges natural gas with the 
water, where the discharge of gas does not exceed an average of five thousand 
cubic feet of gas in each twenty-four hours. [1911, ch. 194, § 1.] 

§ 10230. Misdemeanor. To leave gas wells open. Punishment. Any per- 
son violating any of the provisions of this chapter shall be deemed guilty of 
a misdemeanor, and shall upon conviction be fined in a sum not exceeding 
two hundred dollars, and each day’s continuance of such violation shall con- 
stitute a separate offense. [1911, ch. 194, § 2.] 
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CHAPTER 101. 
UNLAWFUL INTERFERENCE WITH TELEGRAPH AND TELEPHONE LINES. 


§ 10231. Unlawful use of telegraph or telephone lines. Every person who, 
willfully or fraudulently, either: 

1. Makes any connection with or cuts, breaks or taps in any unauthorized 
manner any telegraph or telephone line, wire or cable under the control of 
any other person or company; or, 

2. Reads or copies by the use of telegraph or telephone instruments, or 
otherwise in an unauthorized manner, any authorized communication or 
message being sent, transmitted, conveyed or delivered by telegraph or tele- 
phone under the control of any other person or company ; or, 

3. Prevents, obstructs or delays by any unauthorized means or contrivance 
Whatever, the sending, conveyance, transmission or delivery in this state of 
any such communication or message by telegraph or telephone; or, 

4. Aids, employs, agrees or conspires with any other person to do any of 
such acts or things, ; 

Is guilty of a felony, and upon conviction thereof is punishable by imprison- 
ment in the penitentiary not less than one and not exceeding five years, or 
by a fine of not less than two hundred and not exceeding five hundred 
dollars, or by both. [R. C. 1905, § 9426; 1893, ch. 128, § 1; R. C. 1895, § 7656.) 


CHAPTER 102. 
DESECRATION OF FLAG. 


§ 10232. Flag, punishment for desecration of. Any person who in any 
manner, for exhibition or display, shall place, or cause to be placed, any 
words or figures, or number, or marks, or inscription, or picture, or design, 
or device, or symbol, or token, or notice, or drawing, or any advertisement 
of any nature whatever, upon any flag, standard, color or ensign of the 
United States, or shall expose, or cause to be exposed, to public view aby 
such flag, standard, color or ensign of the United States, upon which shall 
be printed, painted or otherwise placed, or to which shall be attached, ap- 
pended, affixed or annexed, any words, or figures, or numbers, or marks, 
inscriptions, or pictures, or design, or device, or symbol, or token, or notice, 
or drawing, or any advertisement of any nature or kind whatever, or who 
shall expose to public view, or shall manufacture, or sell, or expose for sale, 
or have in possession for sale, or for use, any article or thing or substance, 

fing an article of merchandise, or a receptacle of merchandise, upon which 
shall have been printed, painted or attached, or otherwise placed, a representa- 
tion of any such flag, standard, color or ensign of the United States, to 
advertise, or call attention to, or to decorate, or to ornament, or to mark, 
or to distinguish, the article or thing on which so placed, or shall publicly 
mutilate, trample upon, or publicly deface, or defy, or defile, or cast contempt, 
either by words or act, upon any such flag, standard, color or ensign of the 
ee eae shall be guilty of a misdemeanor. [R. C. 1905, § 9427; 1901, ch. 

Statutes against desecration of flag. 7 L.R.A.(N.S.) 1079. 

§ 10283. Flag, etc., meaning of. The words flag, standard, color or ensign 
of the United States, as used in this chapter, shall include any flag, any 
standard, any color, any ensign, or any representation of a flag, standard, 
color or ensign, or a picture of a flag, standard, color or ensign made of any 
substance whatever, and of any size whatever, evidently purporting to be 
either of said flag, standard, color or ensign of the United States, or a picture, 
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or a representation of either thereof, upon which shall be shown the colors, 
the stars and stripes, in any number of either thereof, or by which the person 
seeing the same, without deliberation, may believe the same to represent the 
flag, or the colors, or the standard, or the ensign of the United States of 
America. [R. C. 1905, § 9428; 1901, ch. 88, § 2.] 

§ 10234. Exceptions. This chapter shall not apply to any act permitted 
by the statutes of the United States or by the United States army and naval 
regulations, nor shall this chapter be construed to apply to the regular issue 
of a newspaper or other periodical, on which shall be printed said flag, dis- 
connected from any advertisement. [R. C. 1905, § 9429; 1901, ch. 88, § 3.] | 

§ 10235. Penalty. Any person offending against the provisions of this 
chapter shall be deemed guilty of a misdemeanor, and upon conviction thereof 
before a court of competent jurisdiction, shall be punishable by a fine of not 
less than five, or to exceed twenty-five dollars, or by thirty days’ imprisonment 
in the county jail, or by both such fine and imprisonment, in the discretion of 
the court. [R. C. 1905, § 9430; 1901, ch. 88, § 4.] 


CHAPTER 103. 
OBSERVANCB OF MEMORIAL DAY. 


§ 10236. Certain games and sports prohibited. Penalty. It shall be unlaw- 
ful to engage in ball games, horse racing or sports, or any entertainment that 
will interfere with the proper observance of the day which is set apart as 
Memorial Day, prior to the hour of two o’clock p. m. of said day. 

Any violation of this chapter shall be punishable by a fine of not less than 
five dollars or more than one hundred dollars, or by imprisonment in the 
tec jan not to exceed thirty days, in the discretion of the court. [191], 
ch. 190. 


CHAPTER 104. 
MISCELLANEOUS CRIMES. 


§ 10237. State’s attorney and his partners. Every attorney who, directly 
or indirectly, advises in relation to, or aids or promotes the defense of any 
action or proceeding in any court, the prosecution of which is carried on, 
aided or promoted by any person as state’s attorney or other public prosecutor, 
with whom such person is directly or indirectly connected as a partner, or 
who takes or receives, directly or indirectly, from or on behalf of any defend- 
ant therein, any valuable consideration, upon any understanding or agree- 
ment whatever, express or implied, having relation to the defense thereof, is 
guilty of a misdemeanor; and, in addition to the punishment prescribed there- 
for, he forfeits his license to practice. [R. C. 1905, § 9481; Pen. C. 1877, 
§ 730; R. C. 1895, § 7657.) : 

§ 10238. Prosecutors advising defense. Every attorney who, having prose- 
cuted or in any manner aided or promoted any action or proceeding in any 
court, as state ’s attorney or other public prosecutor, afterward, directly or 
indirectly, advises in relation to or takes any part in the defense thereof, 
as attorney or otherwise, or takes or receives any valuable consideration from 
or on behalf of any defendant therein, upon any understanding or agreement 
whatever, express or implied, having relation to the defense thereof, is guilty. 
of a misdemeanor; and in addition to the punishment prescribed therefor, 
he forfeits his license to practice. [R. C. 1905, § 9482; Pen. C. 1877, § 731; 
R. C. 1895, § 7658.] 

§ 10239. Attorneys may defend themselves. The last two sections do not 
prohibit an attorney from defending himself in person, as attorney or as 
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counsel, when prosecuted either civilly or criminally. [R. C. 1905, § 9433; 
Pen. C. 1877, § 732; BR. C. 1899, § 7659.] 

§ 10240. Intimidating laborers. Every person who, by any use of force, 
threats or intimidation, prevents or endeavors to prevent any hired foreman, 
journeyman, apprentice, workman, laborer, servant or other person employed 
by another, from continuing or performing his work, or from accepting any 
new work or employment, or to induce such hired person to relinquish his 
work or employment, or to return any work he has in hand before it is 
finished, is guilty of a misdemeanor. [R. C. 1905, § 9434; Pen. C. 1877, § 733; 
R. C. 1899, § 7660.] | 
_ § 10241. Intimidating employers. Every person who, by any use of force, 
threats or intimidation, prevents or endeavors to prevent another from em- 
ploying any person, or to compel another to employ any person, or to force 
or induce another to alter his mode of carrying on business, or to limit or 
increase the number of his hired foremen, journeymen, apprentices, workmen, 
laborers, servants or other persons employed by him, or their rate of wages 
or time of service, is guilty of a misdemeanor. [R. C. 1905, § 9435; Pen. C. 
1877, § 734; R. C. 1899, § 7661.] 

§ 10242. Conspiracies and mobs against mines. In all cases when two or 
more persons shall associate themselves together for the purpose of obtaining 
possession of any lode, gulch or placer claim, then in the actual possession of 
another, by force and violence or by threats of violence, or by stealth, and 
ehall proceed to carry out such purpose by making threats against the party 
or parties in possession, or who shall enter upon such lode or mining claim for 
the purpose aforesaid, or who shall enter upon or into any lode, gulch, placer 
claim or quartz mill or other mining property, or, not being upon such 
property but within hearing of the same, shall make any threats or make use 
of any language, sign or gesture calculated to intimidate any person or 
persons at work on said property from continuing work thereon or therein, 
or to intimidate others from engaging to work thereon or therein, every such 
person so offending shall, upon conviction, be punished by imprisonment in 
the county jail not exceeding six months and not less than thirty days, and 
by fine not exceeding two hundred and fifty dollars, such fine to be discharged 
either by payment or by confinement in such jail until such fine is ‘discharged 
at the rate of two dollars and fifty cents per day. On trials under this 
section, proof of a common purpose of two or more persons to obtain posses- 
sion of property as aforesaid, or to intimidate laborers as above set forth, 
accompanied or followed by any of the acts above specified, by any of them, 
shall be sufficient evidence to convict anyone committing such acts, although 
the parties may not be associated together at the time of committing the same. 
[R. C. 1905, § 9436; Pen. C. 1877, § 735; BR. C. 1899, § 7662.] 

§ 10243. Taking saw logs. Any person who shall. willfully and without 
authority take any saw logs that may be on any river or on the land adjoining 
or near a river, which may have floated down said river or onto said land, 
and shall remove or attempt to remove the same, or who shall cut or split 
said logs or otherwise destroy or injure them, shall be deemed guilty of a 
misdemeanor, and upon conviction, when the value of the logs exceeds one 
hundred dollars, be punished by imprisonment in the county jail not more 
than one year nor less than three months, and by fine not to exceed one 
hundred and not less than ten dollars; and when the value of the logs 1s one 
hundred dollars or less, the punishment shall be by fine not exceeding eighty 
and not less than twenty dollars. [R. C. 1905, § 9487; Pen. C. 1877, § 736; 
R. C. 1899, § 7663.] ; 

§ 10244. Receiving stolen logs. Any person who shall purchase, receive 
or secrete saw logs so taken or removed, or who shall cut or otherwise injure 
logs so taken or removed, knowing them to have been so taken or removed, 
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shall be punished as prescribed in the preceding section. [R. C. 1905, § 9438; 
Pen. C. 1877, § 737; B. C. 1899, § 7664.] 

§ 10245. Concealing estrays or lost goods. Any person who shall attempt 
to conceal any estray, or any lost goods found or taken up by him, or alter 
or deface, or attempt to alter or deface, the mark or brand on any horse, mule, 
cow, calf or other neat cattle, or any sheep or swine, the property of another, 
with the intent thereby to steal the same or to prevent identification thereof 
by the true owner, or carry said estray or lost goods, or any such animal, 
beyond the limits of the state, or knowingly permit the same to be done, 
or shall willfully fail to cause said estray, or lost goods, so found, to be 
advertised, sold or otherwise dealt with as provided by law, shall be deemed 
guilty of a felony, and upon conviction thereof is punishable by imprisonment 
In the penitentiary not exceeding five years, or by a fine of not exceeding 
ea dollars, or by both. [R. C. 1905, § 9489; 1899, ch. 46; R. C. 1899, 

§ 10246. Hours for labor for woman or child. Every owner, stockholder, 
overseer, employer, clerk or foreman of any manufactory, workshop or other 
place used for mechanical or manufacturing purposes, who, having control, 
shall compel any woman or any child under eighteen years of age, or permit 
any child under fourteen years of age, to labor in any day exceeding ten 
hours, shall be deemed guilty of a misdemeanor, and upon conviction shall 
be punished by fine not exceeding one hundred and not less than ten dollars. 


[R. C. 1905, § 9440; Pen. C. 1877, § 739; R. C. 1899, § 7666.] 
Constitutionality of statute limiting hours of labor. 19 L.R.A. 141; 21 L.R.A. 796; 


65 LRA. 38; 12 L.R.A.(N.S.) 1130; 26 L.R.A.(N.S.) 242; 35 L.R.A.(N.S.) 628; 40 
L.R.A.(N.S.) 893. 


——of children. 17 L.R.A.(N.S.) 603; 24 L.R.A.(N.S.) 1121. 
—— on public work. 8 L.R.A.(N.S.) 131; 24 L.R.A.(N.S.) 201; 34 L.R.A.(N.S.) 767. 
Criminal liability for violation of statute limiting hours of labor. 65 L.R.A. 50. 


§ 10247. Harboring Indians. Every person who shall harbor or keep on 

or about his premises or place of abode, within any organized county in this 
state, any Indian or Indians who have not adopted the manners and habits 
of civilized life, or who induces or encourages any such Indian or Indians to 
camp, remain or hunt for any time or for any purpose within any village or 
settlement of white people, or in the vicinity of such village or settlement 
within any organized county in this state, shall be deemed guilty of a misde- 
meanor, and upon conviction, shall be punished by fine not less than twenty- 
five dollars for each Indian so kept, harbored or induced to remain, and shall 
stand committed until such fine and costs are paid; provided, the aggregate 
of such fine upon each conviction shall not exceed one hundred dollars. [R. C. 
1905, § 9441; Pen. C. 1877, § 740; R. C. 1899, § 7667.] 
_§ 10248. Removing, concealing, selling or disposing of chattels subject to 
lien. Every person having in his possession, or under his control, any personal 
property upon which there is known to him to be a subsisting lien, either by 
operation of law or by contract, who willfully destroys, removes from the 
county, conceals, sells or in any manner disposes of, otherwise than as pre- 
scribed by law, or materially injures such property or any part thereof, 
without the written consent of the then holder of such lien, is guilty of: 

1. A misdemeanor, if the value of the property does not exceed one hundred 
dollars; or, 

2. A felony, if the value of the property exceeds such sum. [R. C. 1905, 
§ 9442; Pen. C. 1877, § 579; R. C. 1895, § 7668; 19038, ch. 132.] 

Selling mortgaged property; intent; right of purchaser. Sanford v. Elevator Co., 2 
N. D. 6; 48 N. W. 434; State v. Bronkol, 5 N. D. 507, 76 N. W. 680. 

§ 10249. Wrongful use of seed grain. Every person who, having procured 
upon credit under the provisions of chapter 96 of the civil code [sections 6851- 
6853], any seed to be sown or planted upon any designated tract or piece of 
land, either: . 

1. Uses the same or any part thereof for any other purpose; or, 
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2. Sows or plants the same or any part thereof upon any tract or piece of 
land other than that designated, without the written consent of the party 
who furnished such seed, is guilty of a misdemeanor. [R. C. 1905, § 9443; 
R. C. 1899, § 7669.] 


It will be presumed that vendee of seed grain used such seed for purpose agreed 
upon at time he purchased it. Fried v. Olsen, 22 N. D. 381, 133 N. W. 1041. 


§ 10250, Injurious acts not expressly forbidden. Every person who will- 
fully and wrongfully commits any act which grossly injures the person or 
property of another, or which grossly disturbs the public peace or health, 
or which openly outrages public decency, and is injurious to public morals, 
although no punishment is expressly prescribed therefor by this code, is 
Coe . a misdemeanor. [R. C. 1905, § 9444; Pen. C. 1877, § 742; R. C. 1899, 

§ 10251. Unlawful obligations in writing. Every person who takes any 
obligation in writing for any lightning rod, or any of its attachments, or for 
any patent right or claimed to be a patent right, or for which any stallion or 
jackass shall form the whole or any part of the consideration, or for any 
patent medicine, or for which the whole or any part of the consideration shail 
be the future cure of any disease or ailment, shall, before it is signed by the 
maker, stamp or write in red ink across the face of such written obligation 
in plain, legible writing, or print, the words ‘‘ given for a lightning rod,”’ 
or, ‘‘ given for a patent right,’”’ or, ‘‘ given for a stallion,’’ or, ‘‘ given for a 
jackass,’’ or, ‘‘ given for patent medicine,”’ or, ‘* given for the cure of disease’’ 
as the case may require. Such obligation so stamped shall not be negotiable 
and shall be subject to defenses in the hands of every holder or owner thereof. 
Any person who shall violate the provisions of this section is guilty of a 
misdemeanor, and upon conviction thereof is punishable by a fine of not 
less than two hundred and fifty dollars and not exceeding one thousand 
dollars, or by imprisonment in the county jail not more than one year, or by 
both such fine and imprisonment, and shall be liable in a civil action to 
the party injured for all damages sustained by him. [R. C. 1905, § 9445; R. C. 
1895, § 7671; 1901, ch. 206 ; 1905, ch. 189.] 

2. Unauthorized sending pauper out of county. Every person who 
sends or causes to be sent any pauper or person who is or is likely to become 
an object of public charity, into any county of this state other than the 
County where such pauper or person properly belongs, with intent to relieve 
the county from which such pauper or person is sent from his support, or to 
cause the county to which he is sent to support him, is guilty of a misdemeanor. 
[R. C. 1905, § 9446; Pol. C. ch. 33, §§ 37, 38; R. C. 1895, § 7672.] 

§ 10253. Where prosecuted. Prosecutions for any violation of the last 
section may be commenced and prosecuted either in the county from which 
such pauper or person is sent or in the county to which he is sent. [R. C. 
1905, § 9447: R. C, 1895, § 7673.] 

§ 10254. Jumping hotel bills a misdemeanor. Penalty. Any person who 
shall obtain food, lodging or other accommodation at any hotel, lodging house, 
inn, boarding or eating house, without paying therefor, with intent to defraud 
the owner or manager thereof, or who obtains credit at any hotel, lodging house, 
Inn, boarding or eating house by or through any false pretense, shall be 
guilty of a misdemeanor, and upon conviction thereof shall be punished by 
a fine of not less than ten ($10) dollars, nor more than one hundred ($100) 
dollars, or by imprisonment in the county jail for not more than ninety (90) 
nee ‘aie ch. 188, § 8; R. C. 1905, § 9448; 1895, ch. 71, § 1; R. C. 1899, 


Constitutionality of statute providing for imprisonment for beating board dill. 21 
-R.A.(N.S.) al . 


§ 10255. Proof; what constitutes. Proof that food, lodging or other accom- 
modation was obtained by false pretense or by false or fictitious show or 
Pretense of baggage or other property, or proof that the person refused or 


2355 


§§ 10255-10260 PENAL CODE. Miscellaneous Crimes. 


neglected to pay for such food, lodging or other accommodation, on demand, 
or that he gave in payment for such food, lodging or other accommodation 
negotiable paper on which payment was refused, or that he absconded with- 
out offering to pay for such food, lodging or other accommodation, or that he 
surreptitiously removed or attempted to remove his or her baggage, shall be 
prima facie proof of the fraudulent intent mentioned in section 10254; but this 
act [sections 10254-10256] shall not apply where there has been an agreement 
in writing for delay in payment for a period not to exceed ten (10) days. 
[1913, ch. 183, § 9.] 3 

§ 10256. Damaging property a misdemeanor. That any guest or boarder 
who shall intentionally destroy or damage any property belonging to or in 
use in any hotel, lodging house, boarding house or eating house shall be 
guilty of a misdemeanor. [1913, ch. 183, § 10.] 

§ 10257. Abusing insane person. Every person who has the care of an 
insane person, or is restraining such person either with or without authority, 
and treats such person with wanton severity, harshness or cruelty or in any 
way abuses such person, is guilty of a misdemeanor. [R. C. 1905, § 9449; 1879, 
ch. 23, § 29; R. é 1895, § 7675.] 

§ 10258. Fraudulent tax receipts. If any treasurer or his deputy or any 
other person shall knowingly or willfully make, issue and deliver any tax 
receipt or duplicate tax receipt, and therein designate any part or parts of 
the amount thereof as being paid in road warrants or orders, when the same 
was or were paid in cash, such treasurer or deputy treasurer or other person 
shall be deemed guilty of a felony, and upon conviction thereof, shall be 
punished by imprisonment in the penitentiary for a term not less than one 
year nor more than five years. If any treasurer or his deputy or any person 
shall knowingly or willfully make, issue and deliver any tax receipt or dupli- 
cate tax receipt, required by this chapter to bé issued, by fraudulently 
making the tax receipt and its duplicate, or the paper purporting to be its 
duplicate, differ from each other, with intent to defraud the state of North 
Dakota, or any county in said state, or any person whomsoever, such treasurer 
or deputy treasurer or other person shall be deemed guilty of a felony, and 
on conviction thereof shall be punished by imprisonment in the penitentiary 
for a term of not less than one year nor more than five years. [R. C. 1905, 
§ 9450; Pol. C. ch. 28, §§ 87, 88; R. C. 1899, § 1298.] 

§ 10259. Interference with shipment and feeding of live stock. Penalty. 
It is hereby made unlawful for any corporation, association, person or persons 
to in any mauner interfere with or hinder any person who may be in charge 
of live stock which is being, or about to be, transported in this state upon 
any railway, in feeding or furnishing feed or bedding for said stock in cars 
or at any feeding station in this state; provided, that the said person or 
persons in charge of said stock shall feed or furnish such feed or bedding 
within a reasonable time. Any corporation, association, person or persons. 
violating any of the provisions of this section shall be guilty of a misdemeanor. 
[R. C. 1905, § 9451; 1901, ch. 122.] 

§ 10260. Distribution of drug samples prohibited. Any person who shall, 
by himself, his servant or agent, or as the servant or agent of any other 
person, leave, throw or deposit upon the door step or premises or within 
dwellings or within barns or other buildings owned or occupied or used by 
any other person or any householder without a special personal request, as 
hereinafter specified, of such person or householder, any patent or proprietary 
medicine or any preparation, pill, tablet, powder, capsule, cosmetic, disin- 
fectant or antiseptic or any drug or medicine or condiment that contains 
poison or any ingredient that is deleterious to health or that has to be printed 
under the laws of this state or of the United States, on the label thereof, or 
have its presence therein disclosed otherwise, a sample, or any quantity or 
size whatever for the purpose of advertising or inviting or suggesting its use 
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shall be deemed guilty of a misdemeanor and any health officer, peace officer, 
or other person may bring or have brought an action in the name of the state 
of North Dakota, and upon conviction thereof defendant shall be fined not 
exceeding one hundred dollars and not less than twenty-five dollars, or im- 
prisoned in the county jail not exceeding one hundred or less than thirty days, 
or both, for each and every violation. And such samples of goods are, and 
are hereby declared to be a nuisance and a danger and a menace to the safety 
of the children, members or live stock and other living beings of such house- 
hold and if not removed upon notice or request or order of the householder 
or any member of the household, or if left behind purposely and if not 
removed within twenty-four hours without notice or request they may be 
removed, destroyed or annihilated and disposed of, or done away with by 
such person or householder or any member of his household, and no account- 
ing will have to be rendered therefor to anyone and no action demanding 
such accounting shall be maintained or be maintainable in any court of 
Justice. and no defense for any violation of this section shall be competent 
or valid or be sustained, unless a receipt or a request for such goods, dated 
and signed by such person or householder at that time, in person, is pro- 
duced as evidence. The terms drug, medicine, patent or proprietary medi- 
cine, pill, tablet, powder, capsule, cosmetic, disinfectant or antiseptic or condi- 
ment, as used in this section shall include all remedies for internal or external 
or technical use, either in packages or bulk, simple mixed or compound. [1913, 
ch. 147; R. C. 1905, § 9452; 1903, ch. 81.] 

§ 10261. Protection of threshers. Malicious mischief. Penalty. Every per- 
son who shall wantonly, maliciously or mischievously put, place or conceal 
in any sheaf, shock, pile, load or stack of wheat, oats or other grain, any 
stone, wood, iron or other substance, which if fed into a threshing machine 
would or could injure such machine or any part thereof, or that could or 
might cause the death, maiming or injury of any person employed about said 
machine, shall on conviction thereof be deemed guilty as follows: If the 
injury caused by the violation of this section results in the death of any 
person, of manslaughter in the first degree; if the injury caused as aforesaid 
results in maiming or injury to any person or breaking of the machine, of 
a felony. In all other cases he shall be deemed guilty of a misdemeanor, and 
shall be punished by a fine of not more than one hundred dollars or imprison- 
ment in the county jail not more than one year, or by both such fine and 
imprisonment. Every person violating the provisions of this section shall 
be liable to the owner of the machine injured for all the damages arising 
from such violation including the actual damage caused and all damage and 
logs such owner may sustain by reason of stoppage caused by such breakage, 
to be recovered in the same manner that civil damages for an injury are now 
recoverable. [R. C. 1905, § 9453; 1905, ch. 174.] 


CHAPTER 105. 
GAME AND FISH. 


The act of 1909, which, with amendments thereto, constitutes nearly all of this 
chapter, provides in section 61 thereof that “all laws heretofore enacted by the legis- 
lative assembly of this state relating to the subject of this act are hereby repealed. 

The title of the act is as f ollows: “An act creating a state game and fish board of 
control and chief game wardens and state fish commissioner, deputies and wardens, 
and defining their duties and jurisdiction, and for the protection, propagation, preser- 
Vation, taking, use and transportation of game, fish, wild birds, fur bearing animals and 
certain harmless birds and animals.” It seems clear, therefore, that chapter 75 of the 
enal code, R. C. 1905 [§§ 9454-9491], entitled “Game and Fish,” is superseded by 

e following provisions in this chapter. 


§ 10262. Ownership in state. The ownership of and title to all wild birds, 
fish and fur bearing wild animals in the state of North Dakota is hereby 
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declared to be in the state, and no fish, wild birds, or wild animals which 
are protected by law shall be caught, taken or killed in any manner or at 
any time, or had in possession, except the person so catching, taking, killing 
or having in possession shall consent that the title of said fish, wild birds or 
wild animals shall be and remain in the state of North Dakota for the purpose 
of regulating and controlling the use and disposition of the same after such 
catching, taking or killing. Any person catching, taking or killing or having 
in possession any wild birds or wild animals at any time or in any manner 
shall be deemed to consent that the title to the same shall be and remain in 
the state for the purpose of regulating the use and disposition thereof, and 
such possession shall be deemed the consent of such person as aforesaid, 
whether such game or fish were taken within or without the state. [1909, 
ch. 128, § 1; R. C. 1905, § 9454; R. C. 1895, § 7576.] 

Constitutionality of laws protecting game. 42 Am. St. Rep. 138. 

Forbidding possession of game during closed season. 3 L.R.A.(N.S.) 163. ; 

Power to poe sale, by person lawfully in possession, of game taken within the 

state. 21 L.R.A.(N.S.) 608. 

Governmental control over right to fish. 39 L.R.A. 581; 60 L.R.A. 499. 

§ 10263. Districts. The state of North Dakota shall be divided into two 
districts, to be known as ‘‘ Game District No. 1,’’ and ‘‘ Game District No. 2.”’ 
Game District No. 1 shall consist of the following counties: Pembina, Walsh, 
Grand Forks, Nelson, Ramsey, Cavalier, Benson, Eddy, Towner, Wells, Pierce, 
Rolette, McLean, McHenry, Bottineau, Ward, Mountraille, Williams and 
McKenzie. Game District No. 2 shall consist of the following counties: Traill, 
Steele, Griggs, Foster, Cass, Barnes, Stutsman, Richland, Ransom, Lamoure, 
Sargent, Dickey, McIntosh, Logan, Emmons, Kidder, Oliver, Burleigh, Morton, 
Hettinger, Bowman, Billings, Stark, Dunn, Mercer and Adams. [1909, ch. 128, 
§ 2; R. C. 1905, § 9457; 1899, ch. 98, § 1; B.C. 1899, § 1642; 1903, ch. 103.] 

§ 10264. Board of control. Appointment. Terms. Meetings. Compensa- 
tion. Rules and regulations. <A state board of control is hereby created, con- 
sisting of three members to be appointed by the governor. Two members of 
such commission shall be appointed for two years commencing on the first day 
of April of the year 1911 and one member of such commission shall be ap- 
pointed for a term of four years, commencing on the first day of April, 1911. 
Thereafter such appointment shal] be made for a term of four years, com- 
mencing at the expiration of such term. Vacancies arising from any cause 
shall be filled by the governor. Said commission shall hold its first meeting 
on the second Tuesday of the month succeeding its appointment and organize 
by electing one member of said board as president and one of said board as 
Secretary, who shall receive as compensation for his services not to exceed 
the sum of one hundred dollars per month for keeping and maintaining the 
secretary’s office. A quorum of said board shall consist of two members. 
The state game and fish board of control after its organization may hold its 
meetings at any point in the state at such time and place as the president may 
designate, but there shall not be to exceed four regular meetings each year; 
provided, that the president of the board shall have the power to call special 
meetings whenever in his judgment it becomes necessary. 

The members of said board shall receive as compensation for their services 
the sum of five dollars per day for each day in attendance on such meetings, 
and all railway expenses actually and necessarily incurred in traveling to and 
from such meetings, which sum shall be paid by the state treasurer out of the 
game and fish fund upon vouchers of the board duly certified by the president 
and secretary thereof. The board shall establish rules and regulations and 
employ the most efficient and practical means to carry out the provisions of 
this chapter. They shall require of the chief warden a monthly report in full, 
a copy of which shall be mailed to each member of such board, stating the 


compensation paid, number of arrests, convictions and fines. [1911, ch. 141, 
§ 1; 1909, ch. 128, § 3.] 
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§ 10264a. Claims against the game and fish fund verified. How. No bill, 
claim, account or demand against the game and fish fund shall be audited, 
allowed or paid until a full itemized statement in writing shall be filed with 
the secretary of the board. And where charges are made for money expended 
in attending meetings of the board or for money expended in the performance 
of official duties, all items of one dollar or more shall be covered by a sub- 
voucher signed by the party to whom the money was paid. The subvoucher 
shall show the date, at what price, and for what the money was paid. The 
subvoucher shall be forwarded with the statement and said statement shall be 
verified by the oath of the party making it. All statements, bills or claims 
filed with the secretary, when duly certified to by the president of said board, 
shall be mailed to the state auditor. The state auditing board shall audit such 
claims and draw warrants upon the state treasurer for the amounts so allowed, 
to be paid out of the game and fish fund. [1911, ch. 141, § 15.] 

§ 10265. General powers. Duties. Said board shall enforce the laws of 
this state, involving the protection and propagation of all game animals, 
game birds, fish and harmless birds and animals. 

1. The propagation and preservation of such variety of game and fish 
as it shall deem to be of public value. ; 

2. The collection and diffusion of such statistics and information as shall 
be germane to the purpose of this chapter. ; 

_ 8. The construction, control and management of all state fish hatcheries, 
including the control of ground owned or leased for such purposes. 

4, The receiving from the United States commissioner of fisheries or other 
persons and the gathering, purchase and distribution to the waters of this 
state of all fish spawn or : : 

d. The taking of fish from public waters of the state for the propagation 
and stocking of other waters therein. 

6. The seizure and disposition of all wild birds, wild animals and fish, 
either taken, killed, transported or possessed contrary to law, of all dogs, 
guns, seines, nets, boats, lights or other instrumentalities unlawfully used or 
held with intent to use; in pursuing, taking or attempting to take, conceal- 
ing or disposing of the same, and for these purposes it is hereby authorized 
and empowered to make all such rules and regulations for carrying out the 
provisions of this section as said board may deem most expedient. [1911, 
ch. 141, § 2; 1909, ch. 128, § 4.] 

§ 10266. Reports and records. Said board shall, on or before December 
thirty-first of each even numbered year, submit to the governor a detailed 
report of its actions, including the amount of money received from all sources, 
and inventory of all birds, game, fish, dogs, guns, seines, nets and other 
property seized and sold, with the names of the purchasers, and the amount 
received, and an itemized statement of its disbursements. The books and 
vouchers of said board shall be subject to examination by the public ex- 
aminer at all times. [1911, ch. 141, § 3; 1909, ch. 128, § 5.] 

As to reports to the governor see in general sections 95, 97, 98, 633. 

§ 10267. Chief game warden. The board shall appoint a chief game warden 
for each of the game districts mentioned in section 10263 who shall devote 
all his time to the discharge of his duties, and shall receive compensation 
therefor to be fixed by said board, not exceeding fifteen hundred dollars 
per year and actual expenses necessarily incurred in the discharge of his 
official duties. He shall act as such chief game warden during the pleasure 
of the board, and be subject to its direction. He shall not be engaged in or 
have any other business that will in any way interfere with his duties as such 
chief game warden. It shall be his duty to devote all his time to the prac- 
tical and actual work of enforcing the provisions of this chapter im seasons 
requiring the actual work of deputy wardens in the field. Before entering 
upon the discharge of his duties he shall give a bond to the state of North 
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Dakota, with securities or security to be approved by the board, in the 
penal sum of five thousand dollars, conditioned for the faithful perform- 
ance of his duties and the accounting of all state property coming into his 
hands. [1911, ch. 141, § 4; 1909, ch. 128, § 6; B. CG. 1905, § 9457; 1899, 
ch. 93, § 1; R. C. 1899, § 1642; 1903, ch. 103.] 

§ 10268. Fish commissioner. How appointed. Power. Duties of. The 
governor shall on or before the first day of April, 1911, appoint a state fish 
commissioner, who shall serve for a term of two years or until his successor 
has been appointed who shall devote all his time to the discharge of his 
duties, and shall receive as compensation therefor the sum of fifteen hundred 
dollars per annum and actual expenses necessarily incurred in the discharge 
of his duties, which shall be paid from the state game and fish fund. He 
shall act as such fish commissioner, and when the board is not in session he 
is hereby authorized to exercise in its name all the rights, powers and 
authority vested in said board relating to and pertaining to the propagation 
and distribution of fish. [1911, ch. 141, § 5; 1909, ch. 128, § 7.) 

§ 10269. Employes. The board may appoint and remove at pleasure, not 
to exceed one regular deputy game warden for each judicial district in this 
state. Such regular deputy wardens shal] be appointed for the period not 
exceeding five months during each year, which months shall be designated 
by the game and fish board of control, providing however, the board of 
control may, and they are hereby authorized to appoint any of the above 
mentioned regular deputies in any county to serve for a period of one year, 
if in their judgment it is necessary for the better protection of game of the 
State. Provided, further, the chief game warden in each district may appoint 
one or more resident county game wardens in each county in their respective 
districts, who shall serve for such a time and in such manner as the chief 
game warden may direct. They shall serve as such resident county game 
wardens without compensation, except as provided in section 10286. Such 
regular deputy game wardens shal] receive as full compensation for their 


wardens may be interested officially, and shall appear in the prosecution of 
criminal actions arising under this chapter. [1909, ch. 128, § 9.] 


Attorney-general has right to appear before grand jury and examine witnesses in 
regard to matters relating to prohibition law. State ex rel. Miller v. District Ct., 19 
N. D. 819, 124 N. W. 417, Ann. Cas, 1912D, 935, 
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§ 10272. Execution of writ. All members of the board of control and all 
wardens and deputies appointed by such board shall have full power and 
authority to serve and execute all warrants and processes of law issued by 
‘the court in enforcing the provisions of this chapter, or any other law of this 
state relating to the preservation and propagation of game and fish, in the 
same manner as any constable or sheriff may serve and execute the same, 
end for the purpose of enforcing the provisions of this chapter they may 
call to their aid any sheriff, deputy sheriff, constable or police officer or any 
other person and it shall be the duty of all sheriffs, deputy sheriffs, constables 
or police officers and other persons, when called upon, to enforce and aid in 
enforcing the provisions of this chapter. The chief warden, any member of 
the board of control and any deputy shall have power to arrest without war- 
rant any person or persons found in the act of violating any law enacted for 
the purpose of protecting or propagating game and fish. [1909, ch. 128, § 10.] 

§ 10273. Bonds. Each district game warden shall give bonds to be approved 
by the board and filed with the secretary of state, conditioned for the faith- 
ful discharge of their respective duties, to the amount of five hundred dollars. 
Special deputy game wardens and other persons employed by the board, 
shall give bonds when required. [1909, ch. 128, § 11; R. C. 1905, § 9457; 
1899, ch. 93, § 1; R. C. 1899, § 1642; 1908, ch. 103.] 

§ 10274. Duties. It shall be the duty of the chief game wardens and fish 
commissioner to keep a complete and correct record of all his transactions, 
in a record book for that purpose, showing dates of appointment of deputies, 
names of persons violating.the game and fish laws, date of arrest, amount 
of fines, and costs (separately) imposed, and the names of the justice or 
magistrate before whom the persons appeared. All such records shall be 
open to the public when requested and the state chief game warden and 
fish commissioner shall make a full report of all matters of record to the 
game and fish board of control, showing the number of hunting permits issued 
in his district, resident and nonresident, and showing the amount of fees for 
such permits and for the distribution of same ; such report to be made annually 
on the fifteenth day of December of each year, and in said report to make 
such recommendations as in his judgment are necessary for the better pro- 
tection, preservation and propagation of wild birds and wild animals, and 
fish, and the enforcement of laws governing the same. [1911], ch. 141, § 7; 
1909, ch. 128, § 12.] 

§ 10275. Terms defined. Agency no excuse. The words “‘sell’’ and 
‘sale’? as used in this chapter shall be construed as meaning any sale or 
offer to sell, or having in possession with intent to sell, use or dispose of 

© Same contrary to law. The word ‘' person ’’ shall be deemed to include 
Partnerships, associations and corporations, and no violation of any provi- 
sion of this chapter shall be excused for the reason that the prohibited act 
was done as the agent or employe of another, nor that it was committed 
by or through an agent or employe of the person so charged. The word 

Possession ’’ shall be deemed to ‘include both actual and constructive 
Possession, as well as the control of the article referred to. The terms ‘* waters 
of this state’ shall be held to include the boundary waters of this state, 
and the provisions of this chapter shall be deemed to extend and be in force 
and effect over, upon and in all thereof. The terms ‘‘ any part thereof ’’ or 

€ parts thereof ’’ whenever used in this chapter shall be deemed to in- 
clude the hides, horns and hoofs of any animal so referred to and the plumage 
and skin and every other part of any bird so referred. [1909, ch. 128, § 13.] 

§ 10276. Inspection of hotels, etc. The members of the board of control 
and all game wardens, shall inspect from time to time hotels, restaurants, cold 
storage houses or plants and ice houses commonly used in storing meats, game 
or fish for private parties, including all buildings used for like purpose, for 
the purpose of determining whether game or fish are kept therein in violation 
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of the provisions of this chapter. Any person in possession or control, or in 
charge of any hotel, restaurant, storage plant or building referred to, or any 
‘ part thereof, who refuses or fails to permit any member of the game and fish 
board of control or any warden or deputy to enter such building, or any 
part thereof, or any receptacle therein, for the purpose of making such inspec: 
tion, is guilty of a misdemeanor, and upon conviction thereof shall be punished 
by a fine of not less than twenty-five dollars or over fifty dollars and costs of 
prosecution, or imprisonment in the county jail for a term of not less than ten 
or over twenty days for the first offense, and upon conviction for a second 
offense, shall be punished by imprisonment in the county jail for a period of 
not less than twenty or over thirty days. [1909, ch. 128, § 14.] 

§ 10277. Contraband game. Seizure and search. Any bird, animal, fish 


any person, or shipped or transported contrary to the provisions of this chap- 
ter, is concealed or illegally kept in any building, car or receptacle, shall issue 


the same to the commission. The same penalty shall attach as to section 
10265. [1911, ch. 141, § 8; 1909, ch. 128, § 15; R. C. 1905, § 9468; 1889, ch. 93, 
§ 10; R. C. 1899, § 7683a ; 1903, ch. 103.] 


Search and seizure to compel one to furnish evidence against himself. 29 L.R.A. 818. 
Admissibility in evidence against accused of articles obtained by search and seizure. 


59 L.R.A. 466. 

§ 10278. Contraband devices. All nets, seines, lanterns, snares, devices, 
contrivances and materials while in use, kept or had or maintained for the 
purpose of catching, taking or selling, or attracting or deceiving any bird, 
animal or fish contrary to any provision of this chapter within this state, or 


any waters, or on the shore of any lake, pond or stream, is hereby declared to 
be and is a public nuisance. The chief game wardens and all members of the 
board [of control], all district and special wardens, sheriffs and their depu- 


for such purpose, and no lability shall be incurred thereby to any person. 
[1909, ch. 128, § 16; R. C. 1905, § 9481; 1899, ch. 91, § 6; R. C. 1899, § 7682.] 


Right to compensation for destruction of fish nets. 19 L.R.A. 197. 
Confiscation of nets found in illegal use. 39 L.R.A. 590; 3 L.R.A.(NS.) 997. 


doing. The evidence go given shall not be used in any criminal proceedings 
for such violation. [1909, ch. 128, § 17.) 
§ 10280. Limitations. A]) prosecutions under this chapter shall be com- 


menced within two years from the time the offense is committed. [1909, ch. 
128, § 18.) 


2362 


Game and Fish. PENAL CODE. | §§ 10281-10287 


§ 10281. Exchange specimens. The board may secure, by purchase or other- 
wise, and exchange specimens of game birds, game animals or fish with the 
game commission or state game warden of other states for breeding purposes, 
and not otherwise, and may also grant permission under the seal of said 
board, to any accredited representative of any incorporated society of natural 
history, to collect for scientific purposes only, under such restrictions as the 
board may impose, nests, eggs, birds, animals or fish protected by this chapter. 
Such specimens shall not be sold or transferred nor removed from the state 
until inspected by the board. [1909, ch. 128, § 19.] 

§ 10282. Fishways. Any person owning, erecting, managing or controlling 
any dam or other obstruction across any river, creek or stream, within or form- 
ing the boundary line of this state, shall construct in connection with such 
dam, a durable and efficient fishway in such manner and of such shape and 
size as the board may direct. Such fishway shall be kept in good repair by the 
person so owning, controlling, managing, operating or using such dam or 
obstruction. If any person fails to construct or keep in good repair durable 
and efficient fishways as herein provided, for the space of ten days after notice, 
the board may construct or repair the same, and the cost thereof may be 
recovered from the owner or any person managing or being in control thereof, 
in a civil action brought in the name of the state of North Dakota. Any 
money so recovered shall be credited to the game and fish commission fund. 
All fishways heretofore or hereafter erected in any dam or obstruction across 
any of the streams in this state, shall at all times be under the supervision and 
control of the board. Any person violating any of the provisions of this 
section shall be deemed guilty of a misdemeanor. [1909, ch. 128, § 20; R. C. 
1905, § 9490; 1885, ch. 60, § 1; 1887, ch. 55, § 1; R. C. 1899, § 1652.] 

§ 10283. Sawdust deposits. Any person who deposits any sawdust or other 
refuse in any streams or water wherein the commission has deposited fish fry, 
or may deposit any such fry, or where any brook trout naturally abound, shall 
be deemed guilty of a misdemeanor. [1909, ch. 128, § 21.] 

Statutory prohibition of pollution of water to protect fishery. 1 L.R.A.(NS.) 752; 
34 L.R.A.(N.S.) 286. 

§ 10284. Disposition of fines. All fines collected under any of the provisions 
of this chapter shall be paid into the county treasury of the proper county 
to be added to the state school fund. [1909, ch. 128, § 22.] 

§ 10285. Disposition of other moneys. All moneys collected by the board 
upon licenses issued by it, by the sale of game seized and sold, and from all 
other sources except fines, shall be paid into the general fund of the state of 
North Dakota, to be credited to the game and fish commission fund, to be 
used for the purpose of enforcing the provisions of this chapter; provided, 
that any surplus money accumulating to the credit of the game and fish 
Commission fund may be used for the propagation of fish and game birds. 
[1909, ch. 128, § 23. ] 

§ 10286. Rewards, The following rewards may be paid by the board out 
of any fund subject to its order, to any person or persons making complaint 
thereof upon the arrest and conviction of any person violating any of the pro- 
visions of this chapter, or other enactments involving deer or antelope, the 
sum of twenty-five dollars; any game bird or fish, ten dollars; provided, how- 
ever, that this section shall not apply to any game warden regularly employed 
and receiving salary from the said board. [1909, ch. 128, § 24.] 

§ 10287. Domesticated game. The board may issue permits to breed or 
domesticate any of the game birds or animals mentioned in this chapter. 

pplications for such permits shall be made in writing to the board and shall 
contain the name and address of the applicant, description of the premises 
on which such birds or animals will be kept, number and kind of such birds 
and animals in possession at the time of making such application. The board 
thereupon may issue permits to the applicant to keep such birds or animals. 
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Any person holding such permit shall before the fifteenth day of December 
of each year report the increase or decrease to the board from the number 
at the time of making application for the permit. Any such animals or birds 
may be sold or shipped within or without the state upon receipt of written 
permission to do so from the board. [1909, ch. 128, § 25. 


Regulation of sale or transportation of game raised in captivity. 10 L.R.A.(N.S.) 
1155. 


§ 10288. Neste and eggs. No person shall at any time take or have in 
possession or under control, or needlessly break up or destroy, or in any man- 
ner interfere with any nests, or the eggs of any of the kinds of birds, the killing 
of which is at any or all times prohibited. [1909, ch. 128, § 26.] 

§ 10289. Manner of taking. No person shall at any time catch, take or kill 
any of the birds or animals mentioned in this chapter in any other manner 
than by shooting them with a gun held to the shoulder of the person discharg- 
rae same, except as herein otherwise specially provided. [1909, ch. 128, 

2 


§ 27. 
§ 10290. Traps, snares, lights, etc. No person shall at any time set, lay, 
prepare or have in possession any trap, snare, artificial light, net, bird lime, 


a blind, and no persons shall use or cause to be used any floating battery, 
electric, steam, gasoline or other boat or floating vessel for the pur- 
pose of raising or driving any game birds from their resting or feeding 
places in any waters of this State, or to use rifles in pursuing or hunt- 
ing ducks or geese or to use any vehicles or automobile for the purpose of dis- 
turbing geese while feeding or resting and shooting from such vehicle or 
automobile. [1911, ch. 141, § 9; 1909, ch. 128, § 28.] 

§ 10291. Shooting after dark. No person shall hunt, pursue, catch, shoot 
at or in any way molest any of the game birds or animals mentioned in this 
chapter within the borders of the state, during the time elapsing between one- 
half hour after sunset and one-half hour before sunrise. For the purpose of 
enforcing this provision, it shall be understood that the time of sunrise and 
ret: shall be designated by the calendar. [1909, ch. 128, § 29.] 


between the first day of April and the fifteenth day of August (both inclusive) 
following of each year. [1909, ch. 128, § 30.] 

§ 10293. Entering growing grain. No person shall at any time enter into 
any growing, standing shocked grain or bunched flax not his own, with intent 
to take or kill any bird or animal, nor permit any dog with which he shall 
be hunting to do so for such purpose, without permission from the owner 
or person in charge thereof. [1909, ch. 128, § 31.] 

1 , Game killed in another state. No person shall at any time have 


or which have been unlawfully taken or killed outside this (state) or unlaw- 
eee therefrom into this state. [1909, ch. 128, § 32.] 
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or killed, in this state; also that such possession or having under control at 
any time, when the killing, taking or possession thereof is by this chapter de- 
clared to be unlawful, shall be prima facie evidence that such taking and 
killing occurred during the closed season, to disprove which it shall be neces- 
sary for the party in possession thereof to show that at the time it was caught, 
taken or killed outside, or within this state, that it was lawfully caught, taken 
or killed outside, or within this state, and that he was lawfully in possession 
thereof. [1909, ch. 128, § 33.] 

§ 10296. Skins. Nothing in this chapter shall be construed as prohibit- 
ing the buying, shipping or having in possession at any time the skins of fur- 
bearing animals killed within or without the state, or hides of moose, deer, 
caribou or antelope killed within or without the state upon proof that the 
ra ha taken at a time when such taking and killing was lawful. [1909, 
ch. 128, § 34.] 

§ 10297. Game birds, seasons for killing. No person shall hunt, take, kill, 
ship, convey or cause to be shipped or transported by common or private 
carrier, to any person either within or without the state, expose for sale, sell 
to anyone, have in possession with intent to sell, or have in possession, or under 
control at any time, any turtle dove snipe, prairie chicken, pinnated, white- 
breasted or sharp-tailed grouse, quail, partridge, Chinese ring-neck or English 
pheasant, Hungarian partridge, wild duck of any variety, wild goose of any 
variety, brant of any variety, or aquatic fowl whatever, or any part thereof, 
except: First, that any snipe, crane of any variety, prairie chicken, pinnated 
grouse, white-breasted or sharp-tailed grouse, wood cock, upland plover or 
golden plover, may be killed and had in possession between the seventh day 
of September and the first day of November, (both inclusive) following. 
Second, that wild duck of any variety, or wild goose of any variety may be 
killed and had in possession between the seventh day of September and the 
fifteenth day of December (both inclusive) following. Any person violating 
the provisions of this section shall be punished by a fine of not less than ten 
dollars for each bird or more than twenty-five dollars, and costs of prosecu- 
tion, or by imprisonment in the county jail for not less than twenty days nor 
more than thirty days, or by both fine and imprisonment in the discretion of 
the court, for each and every bird killed or destroyed contrary to the pro- 
Here of this section. [1913, ch. 173, § 2; 1911, ch. 141, § 10; 1909, ch. 128, 


Forbiddin session of e during closed season. 3 L.R.A.(N.S.) 163. . 

10298. Deer. Season for killing. No person shall hunt, shoot, eatch, kill, 
trap or in any way destroy any deer within the boundary limits of the state of 
North Dakota before November tenth, 1916, and after November tenth, 1916, 
it shall be unlawful to kill any doe or female deer, and it shall be unlawful to 
hunt, shoot, catch, kill, trap or in any way destroy any male deer, except from 
November tenth until November thirtieth, both inclusive. Any person vio- 
lating the provisions of this section shall be guilty of a misdemeanor, and 
upon conviction therefor shall be fined one hundred dollars for each deer, 
and costs of prosecution, or by imprisonment in the county jail for not less 
than thirty days nor more than sixty days, or by both such fine and imprison- 
ment, in the discretion of the court, for each and every deer killed contrary 
to the provisions of this section. [1913, ch. 173, § 3; 1909, ch. 128, § 36.] 

§ 10299. Residents’ hunting license. Shipment of game. Every resident of 
this state is prohibited from hunting, taking or killing any game bird or game 
animal unless he shall have first procured and have on his person & ene 
therefor from the county auditor in the county in which he resides, which a 
license shall not be transferable ; provided, however, that this does not apply 
to any resident of this state from hunting on lands owned or cultivated ie 

im, or any member of his family, residing permanently with him, during t : 
open season as provided for in this chapter. County auditors shall issue suc 
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hunting license upon payment of a license fee of one dollar, and the application 
for such license shall be made in writing upon application blanks furnished by 
the game and fish board of control. Said application must state full name and 
address of applicant, age, weight, height, color of hair and eyes, and the 
following statement be signed by applicant and witnessed by a resident free- 
holder of the county in which license is to be issued: 

I am a bona fide resident of .............2000. County, North Dakota, and 
have been during the past six months. 

WAMNCSS sone tas onclecen cre wep eateties DIGNEG. 66 iuse eee ie ces 4 cosines see 

All applications received shall be kept on file by the county auditor, subject 
to inspection by the board and its deputies, at any time prior to December 
fifteenth of each year, at which time they shall be forwarded to the board, 
together with all unused licenses. Said license, when issued, shall describe the 
licensee, designate his place of residence, and have printed on it in large black 
figures the year for which issued and the words ‘‘ not transferable.’’ Such 
license shall expire on the fifteenth day of December following its issuance. 
Ten cents of the amount received for the issuance of said license shall be 
retained by the county auditor as his fee, and the balance remitted to the 
state treasurer who shall credit the same to the game and fish commission 
fund, to be used in enforcing the provisions of this chapter. Any resident hav- 
ing procured a resident hunting license as required, and being lawfully in pos- 
session of any of the game birds or game animals mentioned in this chapter, 
may ship by common carrier to his address in the county where he resides not 
to exceed two days’ bag limit of any of the game birds as herein provided for 
in this chapter, nor more than two deer or parts thereof, and any common 
carrier is hereby permitted to receive for shipment any game birds or deer, 
when same is plainly marked with a suitable tag bearing name and address 
of licensee, and number of his hunting license, and when the same is not in- 
closed in any box, trunk, can, bag or any receptacle that prevents easy 
inspection of contents. [1909, ch. 128, § 37.] 

§ 10300. Nonresident license. Shipment of game. Every person not 4a 
resident of this state is prohibited from hunting, taking or killing any game 
bird or game animal, unless he shall have first procured a license therefor 
from the game and fish board of control, which said license shall not be trans- 
ferable. Said board shall issue to any nonresident a license to hunt game 
birds and game animals during the open season, subject to the limitations pro- 
vided for in this chapter, upon the payment of twenty-five dollars, which 
license shall expire on the fifteenth day of December following its issuance. 
Said license shall describe the licensee, designate his place of residence, and 
have printed on it in large black letters the year for which issued, and the 
words ‘‘ nonresident license,’’ ‘‘ not transferable.’’ Any nonresident having 
procured such license may carry with him on leaving this state not to exceed 
twenty either prairie chicken, turtle dove, crane, swan, grouse of any variety, 
or twenty of the same combined, and fifty either snipe, plover, wild duck, 
goose or brant, or fifty of the same combined, nor more than two deer or parts 
thereof, and any common carrier is hereby permitted to carry any such game 
birds or deer, or parts thereof, when same is accompanied or carried on same 
train or conveyance by the person who is legally in possession of the same; 
provided that the same is plainly marked with a suitable tag, bearing name 
and address of licensee and number of his nonresident license, and that it is 
not concealed in any box, trunk, bag, can or any receptacle that prevents easy 
inspection of contents. [1909, ch. 128, § 38.] 


Discrimination against nonresidents in fish and game laws imposing license tax: 40 
L.R.A.(N.S.) 285. 


§ 10301. Hunting without license. Any person, either a resident or non- 
resident of this state, who shall hunt, take or kill any of the game birds or 
animals in this state, without having first procured a license therefor as pro- 
vided in this chapter, shall be guilty of a misdemeanor, and upon conviction 
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thereof shall be punished by a fine of not less than twenty-five nor more than 
one hundred dollars and costs of prosecution, or by imprisonment in the 
county jail for not less than ten days nor more than thirty days for each and 
every offense. [1909, ch. 128, § 39.] 

§ 10302. Retaining game. Permission. Any resident of this state who is 
lawfully in possession of any of the game birds or deer which have been 
killed at a time and in a manner permitted by the provisions of this chapter, 
and who is desirous of retaining possession of the same for his own use for a 
longer period than five days after the close of the open season shall before the 
end of the first five days after the close of the open season, apply to the 
game and fish board of control, for permission to do so. Such application 
shall state number of such birds or deer and designate the place in which they 
are to be kept. The board shall grant such permission, if satisfied that appli- 
cant is retaining same for his own use and not for any purpose contrary to 
the provisions of this chapter. [1909, ch. 128, § 40.] 

§ 10303. Mink. Muskrat. No person shall take, catch or kill any mink or 
muskrat between the fifteenth day of April and the fifteenth day of Novem- 
ber (both inclusive) following ; provided, that when any of the animals men- 
tioned in this section are doing damage to, or destroying property, the person 
whose property is being damaged or destroyed may kill them at any time. 
[1909, ch. 128, § 41.] 

§ 10304. Harmless birds. Game birds defined. No person shall kill, catch, 
take, ship or cause to be shipped to any person within or without the state, 
purchase, offer or expose for sale, sell to any one, have in possession with 
intent to sell, or have in possession or under control at any time, living or dead, 
any wild birds other than a game bird, nor any part thereof, irrespective of 
whether said wild bird was captured or killed within or without the state, 
and for the purposes of this chapter the following only shall be considered 
game birds: The anatidae, commonly known as swan, geese, brant, river 
and sea ducks; the limecolae, commonly known as plover, snipe, woodcock ; 
the gallinae, commonly known as grouse, prairie chicken, pheasants, partridges 
and quail; provided, that black birds, crows, English sparrows, sharp-shinned 
hawks, Cooper hawks and great horned owls may be killed and had in pos- 
Session at any time, but nothing herein contained shall be construed to pre- 
vent the keeping and sale of imported song birds as domestic pets. [1911, ch. 
141, § 11; 1909, ch. 128, § 42.] 

10305. Attempted violation. Any person traveling in any manner in any 
part of this state off the public highway, outside of the immediate bounds of 
the inhabited parts of any village, town or city in possession of any kind of 
a shot gun, with a dog or dogs commonly used or kept for the purpose of 
use in hunting any game birds mentioned in this chapter, from the first day 
of July to the sixth day of September (both inclusive) each year, shall be 
Presumed to have violated or attempted to so violate the provisions of this 
chapter as to unlawful hunting, shooting or taking of game birds as mentioned 
In this chapter, the hunting, taking or shooting of which is prohibited during 
Said time. The use of traps, snares and all other devices used to take game 
birds as defined in this chapter is hereby prohibited and subjects the persons 
using the same to all penalties prescribed in this section for hunting, shooting, 
Snaring, trapping or taking any of the game birds and the fact that any traps, 
snares or other devices used for the purpose of trapping, snaring or taking 
game birds, are found in the possession of, or upon the premises of any person, 
Shall be prima facie evidence of the guilt, violation or attempted violation 
by Such person of the provisions of this chapter, any person convicted of vio- 
lation or attempted violation of any provision of this section shall be punished 

y the fine herein prescribed. Any person convicted of the violation of any 
of the Provisions of this section shall be fined not less than ten dollars nor 
more than fifty dollars, or by imprisonment in the county jail for not less than 
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ten days nor more than thirty days, or both fine and imprisonment at the dis- 
eretion of the court. (1911, ch. 141, § 12; 1909, ch. 128, § 43.] 


Power of legislature to enact prima facie rules of evidence for criminal cases. 2 
L.R.A.(N.S.) 1007. 


§ 10306. Fish may be taken, when. No person shall catch, take, kill or have 
in possession or under control for any purpose whatever any of the fish here- 
inafter mentioned, within the periods herein limited, to wit: Any variety of 
trout or land-locked salmon between the first day of October and the first 
day of May (both inclusive) following. Any black, grey or Oswego bass 
between the fifteenth day of October and the first day of June (both inclusive ) 
following. Any variety of pike, crappies or perch between the fifteenth day 
of October and the fifteenth day of May (both inclusive) following. (1911, 
ch. 141, § 13; 1909, ch. 128, § 44.] 

Closed season for fish. 39 L.R.A. 585. 

§ 10307. Powers and duties. The state fish commissioner shall have charge 
of all state fish hatcheries and appurtenances, he shall examine all state 
waters, and whenever suitable waters are found, arrange to plant, stock or 
deposit such fish as are available. He shall co-operate with the United States 
commissioners of fisheries, make application, receive, apportion and deposit 
such fish spawn or fry received, throughout the public waters of this state. He 
shall co-operate with and assist clubs and individuals in the stocking of the 
lakes and streams of this state with fish. He shall, with the consent of the 
game and fish board of control, remove or take by any means from any of the 
public waters of this state containing a surplus of fish any reasonable quantity 
for the stocking of other public waters of this state, or to be used for hatching 
or propagating purposes, or for exchange with other states for equal numbers 
of other species, but in no case shall the number so taken be so great as 
to perceptibly deplete such lake or streams. The state game and fish board 
of control shall have no power to authorize any individual, club, society or 
person to remove or take from any of the public waters of this state, for 
exchange, propagation or scientific purposes, any fish excepting only under the 
personal supervision of the state fish commissioner or some one appointed by 
him. The state fish commissioner may take or cause to be taken at any time 
by any means from any of the lakes in this state any suckers, carp or pickerel. 
The fish hatchery heretofore established at Fish Lake, Birchwood Park, Ro- 
lette County, North Dakota, shall be maintained and the expenses thereof paid 
out of the game and fish fund, and it is hereby made the duty of the board 
of control to appropriate from said fund such moneys as are necessary for the 
proper maintenance and support thereof, and for the distribution of said 
fish hatchery. (1911, ch. 141, § 14; 1909, ch. 128, § 45.]} 

§ 10308. Manner of taking fish. No person shall catch, kill or destroy 
in any manner than by angling for them with a hook and line held in the hand 
or attached to a rod so held, nor with more than one line, nor with more than 
one hook, or artificial line attached thereto, and no person shall have in his 
possession any of the above mentioned fish caught, taken or killed in any 
waters of this state except as provided in this chapter; provided, that pickerel, 
suckers, red horse, carp and bull heads may be taken with a spear without 
limit at any time, but no artificial light shall be used in the taking of said 
fish at any time, and that the use of set lines is permitted in the Des Lacs 
lakes, Missouri, Mouse, Sheyenne and Red Rivers; provided, further, that 
in the Des Lacs lakes, Missouri and Mouse rivers pound nets, seines or dip nets 
may be used, but if any other fish than pickerel, suckers, red horse, carp and 
bull heads are caught in any pound nets, seines or dip nets, they shall imme- 
diately be thrown back into the water and it shall be unlawful to use any 
such net within a distance of one thousand feet from the mouth of any stream 
emptying into the Missouri river. (1911, ch. 142; 1909, ch. 128, § 46; R. C. 


1905, § 9473; 1899, ch. 93, § 9; R. C. 1899, § 7679; 1901, ch. 103.] 
Governmental control of method of taking fish. 89 L.R.A. 585. 
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§ 10309. Fishing near fishways. No person shall catch, take or kill any 
fish in any lake or stream within four hundred feet of any fishway, or have 
in his possession or under his control any fish so caught, taken or killed. 
[1909, ch. 128, § 47; R. C. 1905, § 9479; 1895, ch. 64, § 3; R. C. 1899, § 7680. ] 

§ 10310. Use of drugs, dynamite, traps, etc. No person shall have in 
possession, lay, set, use or prepare any drug, poison, lime, medicated bait, 

h berries, dynamite or other explosive or any other deleterious substance 
whatever, or lay, stretch or place a tip-up snare, fish trap, set or trot line or 
any net, wire, string rope, or cable of any sort in any of the waters of this 
state with intent thereby or therewith to catch, take or kill any fish ; provided, 
that & minnow seine not exceeding twenty feet in length may be used for 
taking minnows for bait from the first day of May to the fifteenth of October, 
following, and that a net may be used in the Missouri and Mouse rivers as 
provided for in section 10304. [1909, ch. 128, § 48.] 

_ § 10311. Fish houses. No person shall erect, have or maintain on the ice 
in any waters of this state, except Missouri, Mouse and Red rivers, any fish 
house, structure, inclosure or shelter whatever to protect the person of the 
occupant while engaged in fishing through the ice: [1909, ch. 128, § 49.) _ 

_ § 10812. Sale of fish. No person shall have in possession for sale or with 
intent to sell, expose or offer for sale, or sell to any person, at any time, 
any variety of trout or black, grey or Oswego bass, or any variety of pike, 
crappies, perch or land-locked salmon which have been caught within the 
borders of the state. (1909, ch. 128, § 50.] 

§ 10318. Size of fish to be taken. No person shall at any time catch, take 
or kill, or have in possession, or under control any black, grey or Oswego bass, 
trout of any variety, land-locked salmon or pike that are less than eight inches 
in length, measurement in each case to be made from the tip of the snout 
to the fork of the tail. Any person catching such fish shall at once return the 
Same to the water from which they are taken with as little injury as possible. 
[1909, ch. 128, § 51.] 

§ 10314. Number of fish to be taken. No person shall in any one day catch, 
take, kill or destroy to exceed fifteen each black, grey or Oswego bass, trout of 
any variety, land-locked salmon, pike, perch or crappies, or fifteen of the same 
combined, or have in possession at any time to exceed fifty each or all of the 
Same combined. Any person violating any provision of this section shall 
upon conviction be punished by a fine of not less than ten dollars nor more 
than twenty-five dollars for each and every offense and cost of prosecution, 
or by imprisonment in the county jail for not less than ten or more than 
thirty days, or by both such fine and imprisonment, in the discretion of the 
court, for each and every fish so killed or destroyed, contrary to the pro- 
visions of this section. [1909, ch. 128, § 52.] ; 

§ 10315. Planted fish protected. All planted fish or fish eggs placed in 
the public waters of this state for the purpose of propagating, breeding or 
growth shall be, and are hereby protected for a period of five years from 
the time of such planting. [1909, ch. 128, § 53.] . 

§ 10315a. Fish screens. The board may cause to be placed in lakes having 
an outlet into the waters outside the borders of this state a fish screen of 
such size and construction ag to prevent the escape of fish into the waters 
outside the borders of this State; provided, that such screen shall in no way 
128 cet . interfere with the natural flow of water in such outlet. [1909, ch. 

§ 10316. Bag limit of game birds. No person shall in any one day take, 
catch, kill or destroy to exceed ten each prairie chicken or grouse of any 
Variety, turtle dove, crane or swan, or ten of the same combined, or have in 
Possession at any time to exceed twenty each or all of the same combined ; 
hor more than twenty-five each wild duck of any variety, wild goose or 

rant of any variety, woodcock, snipe or plover of any variety, or twenty-five 
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of the same combined; or have in possession at any time to exceed fifty each, 
or all of the same combined. Any person violating any provision of this sec- 
tion shall, upon conviction, be punished by a fine of not less than ten dollars, 
nor more than twenty-five dollars for each and every bird, and cost of prose- 
cution, or by imprisonment in the county jail for not less than twenty days nor 
more than thirty days, or by both such fine and imprisonment, in the discretion 
of the court, for each and every bird so killed or destroyed, or had in possession 
contrary to the provisions of this section. [1909, ch. 128, § 55.] 

§ 10317. Antelope, beaver and otter protected. No person shall hunt, shoot 
at, catch, kill, trap or in any way destroy any antelope, beaver or otter within 
the boundary limits of the state of North Dakota before January first, 1920. 
Any person violating the provisions of this section shall be deemed guilty of 
& misdemeanor and upon conviction thereof, shall be punished by a fine of not 
less than one hundred dollars, nor more than five hundred dollars and cost 
of prosecution, or by imprisonment in the county jail for not less than three 
months nor more than six months, or by both fine and imprisonment in the dis- 
cretion of the court. [1909, ch. 128, § 56; R. C. 1905, §§ 9464, 9465; 1901, 
eh. 105; 1905, ch. 51.] 

§ 10318. Power of game warden to remove beavers that are causing dam- 
age to property. Whenever a colony of beavers is causing damage to prop- 
erty, the state district game warden of the game district where said beavers 
are causing such damage may employ an expert of the federal government, or 
any other suitable person, to remove such beavers to another place where 
such damage cannot be caused. [1913, ch. 173, § 4.] . 

§ 10819. Sale of game by commission. The game and fish commission is 
hereby authorized to sell to residents of this state, at the highest market price 
obtainable therefor, all furs, fish, game animals or game birds now or which 
may hereafter come into its possession. The proceeds thereof shall be turned 
Into the state treasury and credited to the game and fish commission fund. 
A record of such sales, including the name of the purchaser and the price 
paid, shall be kept by the board. Said board shall before selling tag the same 
in a manner to be determined by it. [1909, ch. 128, § 57.] 

§ 10320. Resisting board of control or its wardens. Whoever shall resist or 
obstruct the board of control or any member thereof, or any warden or other 
officer of this state in the discharge of his duties under this chapter, shall be 
guilty of a misdemeanor, and upon conviction thereof be punished by a fine 
of not less than fifty nor more than one hundred dollars and cost of prosecu- 
tion, or by imprisonment in the county jail for not less than twenty nor more 
than thirty days for each and every offense. [1909, ch. 128, § 58; R. C. 
1905, §§ 9470, 9478; 1899, ch. 93, § 12; R. C. 1899, § 7683e; 1899, ch. 91, 
§ 4; R. C. 1899, § 1648d.] 

§ 10321. General penalty. Any person who violates any provisions of this 
chapter for which penalty has not been heretofore specifically provided, shall 
be guilty of a misdemeanor, and upon conviction be punished by a fine of not 
less than ten dollars nor more than fifty dollars and cost of prosecution, or 
by imprisonment in the county jail for not less than twenty nor more than 
thirty days. [1909, ch. 128, § 59.] | 

_§ 10322.. Professional dog trainers. Professional dog trainers are pro- 
hibited from running and training dogs within this state between the first 
day of May and the fifteenth day of August. [1909, ch. 128, § 60.] 
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CHAPTER 106. 
PROTECTION OF BIRDS AT DEVILS LAKE, 


§ 10323, Islands in Devils Lal3 constituted a bird reserve, and birds therein 
protected. That all islands that have appeared or may appear in the waters of 
Devils Lake, North Dakota, are hereby reserved, appropriated and set aside as 
a bird reserve and it shall be unlawful for any person to hunt, shoot, kill, 
wound or injure any bird, or to rob or destroy any bird nest or eggs on said 
reserve at any season of the year. [1911, ch. 139, § 1.] 

§ 10824. Penalty. Every violation of this chapter shall be declared a mis- 
demeanor, and shall be punishable by a fine of not less than ten or more 
than fifty dollars, or by imprisonment in the county jail for not more than 
thirty days, or by both such fine and imprisonment, in the discretion of the 
court. (1911, ch. 139, § 2.] 


CHAPTER 107. 
TRESPASSING WHILE HUNTING GAME. 


§ 10825. Trespassing by hunters forbidden, when. It shall be unlawful 
_for any person or persons to enter upon the premises of another for the pur- 
pose of hunting or pursuing game or to hunt or to pursue game upon the 
premises of another without having first obtained permission of the person 
legally entitled to grant the same; provided that the owner of said land or 
Premises shall have placed at a conspicuous point alongside of the public 
highway a sign giving notice that no hunting will be permitted on said 
land or premises. [1911, ch. 140, § 1.] 
Pursuit of game as justification for entry on land of another. 20 L.R.A.(N.S.) 152. 

§ 10326. Presumption against trespasser, when. Any person or persons 
entering upon the premises of another without permission as provided for in 
section 10325, who shall at the time of so entering have in his (or her) pos- 
Session any gun or fire-arm shall prima facie be presumed to have entered said 
premises for the purpose of hunting game within the meaning of this chapter. 
(1911, ch. 140, § 2.] 

: Ren bs aeons to enact prima facie rules of evidence for criminal cases. 
_ § 10827, Penalty for trespassing while hunting game. Any person violat- 
ing the provisions of this chapter shall upon conviction thereof be punished by 
4 fine of not less than ten nor more than fifty dollars, or by imprisonment in 
the county jail for not less than one and not more than ten days, or both such 

e and imprisonment. [1911, ch. 140, § 3.] 


CHAPTER 108. 
GENERAL PROVISIONS. 


§ 10328, Acts punishable in different ways. An act or omission which is 
made punishable in different ways by different provisions of this code or 
other penal statute may be punished under either of such provisions except 
that in the cases specified in sections 10340 to 10343 inclusive, when the 
Previous conviction is charged in the information or indictment and found 
from the evidence by the jury, the punishments therein prescribed are sub- 
stituted for those prescribed for a first offense, but in no case can it be pun- 
ished under more than one; and an acquittal or conviction and sentence under 
either one bars a prosecution for the same act or omission under any other. 
[R. C. 1905, § 9492; Pen. C. 1877, § 743; B. C. 1899, § 7684.] 
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§ 10229. Acts punishable in another state. An act or omission declared 
punishable by this code, is not less so because it is also punishable under 
the laws of another state, government or country, unless the contrary 1s 
expressly declared in this code. [R. C. 1905, § 9493; Pen. C. 1877, § 744; R. C. 
1899, § 7685.] 

§ 10330. Conviction or acquittal in another state. Whenever it appears 
upon the trial of an information or indictment that the accused has already 
been acquitted or convicted upon any criminal prosecution under the laws 
of another state, government or county founded upon the act or omission 
in respect to which he is upon trial, it shall be a sufficient defense. [R. C. 
1905. § 9494; Pen. C. 1877, § 745; R. C. 1899, § 7686.] 

§ 10331. Contempts punishable as crimes. A criminal act is not the less 
punishable as a crime because it is also declared to be punishable as a con- 
tempt. [R. C. 1905, § 9495; Pen. C. 1877, § 746; R. C. 1899, § 7687.) 

§ 10332. Mitigation of punishment. When it is made to appear at the time 
of passing sentence upon a person convicted upon information or indict- 
ment, that such person has already paid a fine or suffered an imprisonment 
for the act of which he stands convicted, under an order adjudging it a con- 
tempt, the court authorized to pass sentence may mitigate the punishment to 
be imposed, in its discretion. [R. C. 1905, § 9496; Pen. C. 1877, § 747; BR. C. 
1899. § 7688. ]} ; 

§ 10333. Aiding in misdemeanor. Whenever an act is declared a misde- 
meanor, and no punishment for counseling or aiding in the commission of 
such act is expressly prescribed by law, every person who counsels or aids 
another in the commission of such act is guilty of a misdemeanor. [R. C. — 
1905, § 9497; Pen. C. 1877, § 748; R. C. 1899, § 7689.] 

§ 10334. Neglect of official duty. Removal from office. In addition to the 
penalty affixed by express terms to every neglect or violation of official duty 
on the part of public officers, county, city, town or township, or state officers 
not liable to impeachment, when it is not so expressly provided, they may, 
in the discretion of the court, be removed from office. [R. C. 1905, § 9498; 
R. C. 1895, § 7690.] , 

§ 10335. When sending letter complete. In the various cases in which the 
sending of a letter is made criminal by this code, or by any statute of this 
state, the offense is deemed complete from the time when such letter is de- 
posited in any post office, or in any other place, or delivered to any person 
with intent that it shall be forwarded; and the party may be prosecuted 
and tried in any county or judicial district in which said letter is so de- 
posited or delivered, or in which it shall be received by the person to whom 
it is addressed. [R. C. 1905, § 9499; Pen. C. 1877, § 749; R. C. 1899, § 7691.] | 

§ 10336. Failure to perform duty. No person is punishable for an omission 
to perform an act when such act has been performed by another person acting 
in his behalf and competent by law to perform it. [R. C. 1905, § 9500; Pen. C. 
1877, § 750; R. C. 1899, § 7692.] 

§ 10337. Attempts-to commit crime. An act done with intent to commit 
a@ crime and tending but failing to effect its commission, is an attempt to 
commit that crime. Any person may be convicted of an attempt to commit 
a crime, although it appears on the trial that the crime intended or attempted 
was perpetrated by such person in pursuance of such attempt, unless the 
court, in its discretion, discharges the jury and directs such person to be 
eran - such crime. [R. C. 1905, § 9501; Pen. C. 1877, § 751; R. C. 


Inflicting dangerous wound. with deadl weapon without death resulting as felony. 
State v. Mattison, 13 N. D. 391, 100 N. W. 1091. 


Mere preparation is insufficient as attempt to commit crime. State v. Wood, 19 8. D. 
260, 103 N. W. 25. 
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Attempt to commit sodomy punished by imprisonment for five years. State v. King, 
9N. D. 149, 82 N. W. 423. 

Verdict of rape in second degree or of assault, with intent to commit rape, a be 
returned, under information which charges rape in first degree. State v. Bancroft, 23 
N. D. 442, 137 N. W. 37. 


Solicitation as attempt to commit crime. 25 L.R.A. 434; 40 Am. Rep. 656; 20 Am. 
St. Rep. 741. 


What constitutes an attempt to commit arson. 4 L.R.A.(N.S.) 417; 41 L.R.A.(N.S.) 
439. 


———aitempt to influence officers of court. 21 L.R.A.(N.S.) 905. 


——attempt to commit homicide as distinguished from assault with intent to kill. 
21 L.R.A.(N.S.) 898. 


Procuring or providing instrumentalities adapted to commission of a crime with 
intent to commit the same, as an attempt to commit the crime. 6 L.R.A.(NS.) 804. 


; As to similar provision in Cal. Pen. Code, § 663, see People v. Oates, 142 Cal. 12, 75 
ac, 337, 


§ 10388, Attempts. Failures to commit crimes. Punishment. Every person 
who attempts to commit any crime, and in such attempt does any act toward 
the commission of such crime but fails, or is prevented or intercepted in 
the perpetration thereof, is punishable, when no provision is made by law for 

é punishment of such attempt, as follows: 

1, If the offense so attempted is punishable by imprisonment in the pen- 
itentiary for four years or more, or by imprisonment in a county jail, the 
Person guilty of such attempt is punishable by imprisonment in the peniten- 
tiary or in a county jail, as the case may be, for a term not exceeding one-half 
the longest term of imprisonment prescribed upon a conviction for the offense 
80 attempted. . 

2. If the offense so attempted is punishable by imprisonment in the pen- 
ltentiary for any time less than four years, the person guilty of such attempt 
18 punishable by imprisonment in a county jail for not more than one year. 

_3. If the offense so attempted is punishable by a fine, the offender con- 
_ Nicted of such attempt is punishable by a fine not exceeding one-half the 

gest fine which may be imposed upon a conviction of the offense so 
attempted. 

4, If the offense so attempted is punishable by imprisonment and by a fine, 
the offender convicted of such attempt may be punished by both imprisonment 
and fine, not exceeding one-half the longest term of imprisonment and one-half 
the largest fine which may be imposed upon a conviction for the offense so 


attempted. [R. C. 1905, § 9502; Pen. C. 1877, § 752; R. C. 1899, § 7694. ] 
As to similar provision in Cal. Pen. Code, § 664, see People v. Miline, 60 Cal. 71; 
People v. Howard. 135 Cal. 266, 67 Pac. 148; People v. Oates, 142 Cal. 12, 75 Pac. 337. 


. § 10339. Restrictions. The last two sections do not protect a person who, 
in attempting unsuccessfully to commit a crime, accomplishes the commission 
of another and different crime, whether greater or less in guilt, from suffering 
the punishment prescribed by law for the crime committed. [Pen. C. 1877, 
§ 753; R. C. 1899, § 7695. ] 

§ 10840. Second offense, first five years or less. Every person who, having 
been convicted of any offense punishable by imprisonment in the penitentiary, 
commits any crime after such conviction, is punishable therefor as follows: 

1. If the offense of whieh such person is subsequently convicted is such 
that upon a first conviction an offender would be punishable by imprisonment 
in the penitentiary for any term exceeding five years, such person is pun- 
ishable by imprisonment in the penitentiary for a term not less than ten years. 

2. If such subsequent offense is such that, upon a first conviction the offender 
would be punishable by imprisonment in the penitentiary for five years, or any 
eas term, then the person convicted of such subsequent offense is punishable 

Y imprisonment in the penitentiary not exceeding ten years. 
If such subsequent conviction is for petit larceny, or for any attempt 
commit an offense which, if committed, would be punishable by imprison- 
Ment in the penitentiary, then the person convicted of such subsequent offense 
'S punishable by imprisonment in the penitentiary not less than one and not 
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exceeding five years. [R. C. 1905, § 9504; Pen. C. 1877, § 754; R. C. 1899, 
§ 7696.] 
Enhancing penalty when crime committed by habitual criminals or prior offenders. 
34 L.R.A, 398; 24 L.R.A.(N.S.) 432; 46 L.R.A.(NS.) 53. 
eee a ety of statute imposing a heavier penalty for second offense. 64 Am. 
- Rep. 378. , 
Increased punishment for second offense as cruel and unusual punishment. 35 L.R.A. 
579 


As to similar provision in Cal. Pen. Code, § 666, see People v. Thomas, 110 Cal. 41, 
42 Pac. 456; People v. Smith, 143 Cal. 597, 77 Pac. 449; re O’Neill, 143 Cal. 634, 
77 Pac. 660; People v. Coleman, 145 Cal. 609, 79 Pac. 283. ; 

§ 10341. Attempts to conceal death of child. Every woman who, having 
been convicted of endeavoring to conceal the birth of any issue of her bofy, 
which, if born alive, would be a bastard, or the death of any such issue 
under the age of two years, subsequently to such conviction endeavors to 
conceal any such birth or death of issue of her body, is punishable by 
imprisonment in the penitentiary not exceeding five years and not less than 
two. [R. C. 1905, § 9505; Pen. C. 1877, § 755; R. ©. 1899, § 7697.] a 

§ 10342. Second offense, first five years or more. Every person who, having 
been convicted of petit larceny, or of an attempt to commit an offense which, 
if perpetrated, would be punishable by imprisonment in the penitentiary, 
commits any crime after such conviction, is punishable as follows: 

1. If such subsequent offense is such that upon a first conviction the 
offender would be punishable by imprisonment in the penitentiary . for life, 
at the discretion of the court, such person is punishable by imprisonment in 
such prison during life. 

2. If such subsequent offense is such that upon a first conviction the 
offender would be punishable by imprisonment in the penitentiary for any 
term less than for life, such person is punishable by imprisonment in such 
prison for the longest term prescribed upon a conviction for such first offense. 

3. If such subsequent conviction is for petit larceny, or for any attempt to 
commit an offense which, if perpetrated, would be punishable by imprisonment 
in the penitentiary, then such person is punishable by imprisonment in such 
prison for a term not exceeding five years. [R. C. 1905, § 9506; Pen. C. 1877, 
§ 756; R. C. 1899, § 7698.] 

Enhancing are when crime committed by habitual criminals or prior offenders. 
84 L.R.A. 398; 24 L.R.A.(N.8.) 432; 46 L.R.A.(N.S.) 58. 
epee een of statute imposing a heavier penalty for second offense. 64 Am. 
ep. . . 
__inereased punishment for second offense as cruel and unusual purishment. 35 
As to similar provision in Cal. Pen. Code, § 667, see Ex parte Gutierrez, 45 Cal. 


429; People v. Stanely, 47 Cal. 113, 17 Am. Rep. 401; People v. Thomas, 110 Cal. 41, 
42 Pac. 456; People v. Burns, 138 Cal. 159, 69 Bac. 16, 70 Pac. 1087. 


§ 10343. First conviction not in this state. Every person who has been con- 
vieted in any other state, government or country of an offense which, if 
committed within this state, would be punishable by the daws of this state 
by imprisonment in the penitentiary, is punishable for any subsequent crime 
committed within this state, in the manner prescribed in the last three sec- 
tions, and to the same extent as if such first conviction had taken place in a 
67690) this state. [R. C. 1905, § 9507; Pen. C. 1877, § 757; R. C. 1899, 

_§ 10344. Two or more convictions. Sentences. When any person is con- 
vieted of two or more crimes before sentence has been pronounced upon him 
for either, the imprisonment to which he is sentenced upon the second or other 
subsequent conviction must commence at the termination of the first term 
of imprisonment to which he shall be adjudged, or at the termination of the 
second or other subsequent term of imprisonment, as the case may be. [R. C. 
1905, § 9508; Pen. C. 1877, § 758: R. C. 1899, § 7700.] 

ower to impose cumulative sentences. 7 L.R.A.(N.S.) 124. 


Cumulative penalties for offense under both municipa] ordinance and state statute. 
17 L.R.A.(NS.) 65. 
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As to similar provision in Cal. Pen. Code, § 669, see Ex parte Kirby, 76 Cal. 514, 

- a vee Ex parte Green, 86 Cal. 427, 25 Pac. 21; Ex parte Clifton, 145 Cal. 186, 

§ 10345. Imprisonment for life. Whenever any person is declared punish- 
able for a crime by imprisonment in the penitentiary for a term not less 
than any specified number of years, and no limit to the duration of such 
imprisonment is declared, the court authorized to pronounce judgment upon 
such conviction may, in its discretion, sentence such offender to imprisonment 
during his natural life, or for any number of years not less than such as are 
98 § Ol i C. 1905, § 9509; Pen. C. 1877, § 759; 1885, ch. 67, § 1; RB. C. 
§ 10346, Time sentence limited to expire. Whenever a person is sentenced 
to be imprisoned in the penitentiary for a longer period than one year, it 
is the duty of the court before which the conviction is had, to limit the time 
of the sentence so that it will expire, as near as may be, between the month of 
March and the month of November, unless the exact period of the sentence 
is fixed by law. [R. C. 1905, § 9510; Pen. C. 1877, § 760; R. C. 1899, § 7702. ] 
Sentence is not objectionable because without giving credit for good time it would 
terminate between November and March, since if accused conducted himself propery 
rian would not expire in winter time. State v. Whitmarsh, 26 8. D. 426, 128 N. W. 


§ 10347. Juvenile offenders. Whenever any person under the age of six- 
teen years is convicted of an offense punishable by imprisonment in the 
penitentiary, the court before whom such conviction was had may, in its 
discretion, sentence the person so convicted to imprisonment in the county 
jail of the county in which such conviction was had. [R. C. 1905, § 9511; 
Pen. C. 1877, § 761; R. C. 1899, § 7703.] = 

§ 10348. Fine may be added to imprisonment. Upon a conviction for any 
crime punishable by imprisonment in any jail or prison, in relation to which 
no fine is herein prescribed, the court may impose a fine on the offender not 
exceeding two hundred dollars in addition to the imprisonment prescribed. 
[R. C. 1905, § 9512; Pen. C. 1877, § 762; R. C. 1899, § 7704.] 

_ § 10849. When term of imprisonment commences to run. The term of 
imprisonment fixed by the judgment in a criminal action commences to run 
only from the time of the sentence of the defendant; but if thereafter, during 
such term, the defendant escapes or by any legal means is temporarily released 

m such imprisonment and subsequently returned thereto the time during 
which he was at large must not be computed as part of such term. [R. C. 
1905, § 9513; R. C. 1895, § 7705. ] : . ; 

§ 10350. Civil rights suspended. A sentence of imprisonment in the peni- 
tentiary for any term less than for life suspends all the civil rights of the 
Person so sentenced, and forfeits all public offices, and all private trusts, 
authority or power, during the term of such imprisonment. [R. C. 1905, 
§ 9514; Pen. C. 1877, § 763; R. C. 1899, § 7706.] 

As to similar provision in Cal. Pen. Code, § 673, see Coffee v. Haynes, 124 Cal. 
561, 71 Am. St. Rep. 99, 57 Pac. 482. ; : . 

_§ 10351. Civil death. A person sentenced to imprisonment in the peniten- 
tary for life is thereafter deemed civilly dead. [R. C. 1905, § 9515; Pen. C. 
1877, § 764; R. C. 1899, § 7707.] 


Law as to civil death by conviction of crime, in United States. 18 L.R.A. 82. 

At what time does suepension of civil or political rights of one under sentence com- 
mence. 17 L.R.A.(N.S.) 502. 

Effect of suspension of sentence upon right to vote. 18 L.R.A.(N.8.) 684. 89 
‘ Werrre of right to vote by service of sentence upon conviction of crime. 

M.A.(N.S.) 418, 

Effect of civil death on gift conditioned a contingency of death of devisee or 
legatee without child or issue. 25 L.R.A.(N.S.) 1045. 1. 561 

As to similar provision in Cal. Pen. Code, § 674, see Coffee v. Haynes, 124 Cal. Rep. 
a re St. Rep. 99, 57 Pac. 482; Estate of Donnelly, 125 Cal. 417, 73 Am. St. Rep. 

. ac. 61. 
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§§ 10352-10360 | PENAL CODE. General Provistons, 


§ 10352. Last two sections limited. The provisions of the last two sections 
must not be construed to render the person therein mentioned incapable of 
making and acknowledging a sale or conveyance of property. [R. C. 19085, 


§ 9516; R. C. 1895, § 7708.] 
As to similar provision in Cal. Pen. Code, § 675, see Coffee v. Haynes, 124 Cal, 561, 71 
Am. St. Rep. 99, 57 Pac, 482; Estate of Donnelly, 125 Cal. 417, 73 Am. St. Rep. 
62, 58 Pac. 61. 


§ 10353. Person convicted under protection of law. The person of a con- 
viet sentenced to imprisonment in the penitentiary is under the protection 
of the law, and any injury to his person, not authorized by law, is punishable 
in the same manner as if he was not convicted or sentenced. [R. C. 1905, 
§ 9517; Pen. C. 1877, § 765; R. C. 1899, § 7709.] 

§ 10354. Conviction does not work forfeiture. No conviction of any person 
for crime works any forfeiture of any property, except in cases where a 
forfeiture is expressly imposed by law. [R. C. 1905, § 9518; Pen. C. 1877, 
§ 766; R. C. 1899, § 7710.] ; 

§ 10355. Testimony. Perjury. Privilege. The various sections of this code 
which declare that evidence obtained upon the examination of a person as a 
witness shall not be received against him in any criminal proceeding, do not 
forbid such evidence being proved against such person upon any proceedings 
founded upon a charge of perjury committed in such examination. [R. C. 


1905, § 9519; Pen. C. 1877, § 767; R. C. 1899, § 7711.] 
aoeelisiment of falsity of testimony by circumstantial evidence. 44 L.R.A.(N.S.) 
51 


Applicability of rule that conviction of perjury cannot rest upon uncorroborated 
evidence of a single witness, to prosecution for subornation of perjury. 44 L.R.A.(N.S.) 
307. 


§ 10356. Definitions of terms. Whenever the terms mentioned in the follow- 
ing sections are employed in this code, they are deemed to be employed in the 
senses hereafter affixed to them, except when a different sense plainly appears. 
[R. C. 1905, § 9520; Pen. C. 1877, § 768; R. C. 1899, § 7712.] 


As to similar provision in Cal. Pen. Code, § 7, see People v. Burns, 75 Cal. 627, 
17 Pac. 924. 


§ 10357. Willfully defined. The term ‘ willfully,’? when applied to the 
intent with which an act is done or omitted, implies simply a purpose or 
willingness to commit the act or omission referred to. [R. C. 1905, § 9521; 
Pen. C. 1877, § 769; R. C. 1895, § 7713.] 


“Willful” implies simply purpose or willingness to commit forbidden act. Freeman 
v. City of Huron, 8 S. D. 435, 66 N. W. 928 


“ Willful” implies purpose or willingness to commit act, when applied to intent 
with which act is done. State ex rel. Register v. McGahey, 12 N. D. 535, 97 N. W. 


§ 10358. Negligent. Negligence. The terms “ neglect,’’ ‘‘ negligence,’’ 
““ negligent ’’ and ‘‘ negligently,’’ when so employed, import a want of such 
attention to the nature or probable consequences of the act or omission as & 
prudent man ordinarily bestows in acting in his own concerns. [R. C. 1905, 
§ 9522; Pen. C. 1877, § 770; R. C. 1899, § 1714.) 


Instruction defining terms “ negligence” and “ negligently” in exact language of 
code is sufficient where no more Specific instruction was asked. Zilke v. Johnson, 22 


§ 10359. Corruptly. The term ‘“ corruptly,’’ when so employed, imports a 
wrongful design to acquire, or cause some pecuniary or other advantage to 
the person guilty of the act or omission referred to, or to some other person. 
[R. C. 1905, § 9523; Pen. ¢. 1877, § 771; R. C. 1895, § 7715.] 


§ 10360. Malice. _Maliciously. The terms ‘‘ malice ’’ and “ maliciously,’” 


General Provisions. PENAL CODE. §§ 10360-10370 


plaintiff and that assault was malicious, was proper. Bogue v. Gunderson, 30 8. D. 
1, 137 N. W. 595. 

What is “malice.” 19 L.R.A.(N.S.) 273. 

Meaning of “ malice aforethought.” 38 L.R.A.(N.S.) 1054. 

§ 10361. Knowingly. The term ‘‘ knowingly,’’ when so applied, imports 
only a knowledge that the facts exist which bring the act or omission within 
the provisions of this code. It does not require any knowledge of the 
unlawfulness of such act or omission. [R. C. 1905, § 9525; Pen. C. 1877, § 773; 
R. C. 1899, § 7717.] : 

§ 10862. Bribe. The term ‘“‘ bribe,’’ signifies any money, goods, right in 
action, property, thing of value or advantage, present or prospective, or any 
promise or undertaking to give any, asked, given or accepted, with a corrupt 
intent to influence unlawfully the person to whom it is given, in his action, 
vote or opinion, in any public or official capacity. [R. C. 1905, § 9526; Pen. C. 
1877, § 774; R. C. 1899, § 7718.] 

As to meaning of “bribe.” State v. Johnson, 17 N. D. 554, 118 N. W. 230. 


§ 10363. Vessel. The word ‘‘ vessel,’’ when used with reference to shipping, 
includes ships of all kinds, steamboats and steamships, canal boats and every 
structure adapted to be navigated from place to place. [R. C. 1905, § 9527; 
Pen. C. 1877, § 775; R. C. 1899, § 7719.] oe 

§ 10364. Peace officer. The term ‘“‘ peace officer,’’ signifies any sheriff, 
coroner, constable, policeman, watchman of an incorporation, city or town, 
and such other officer or officers whose duty it is made to enforce and preserve 
the public peace. [R. C. 1905, § 9528; Pen. C. 1877, § 776; R. C. 1899, § 7720.] 

§ 10365. Magistrate. The term ‘‘ magistrate,’’ signifies any judge of the 
supreme court or of the district court, justice of the peace, police magistrate 
and such other officer or officers as are authorized and empowered to issue 
warrants for the arrest of persons accused of crime. [R. C. 1905, § 9529; 
Pen. C. 1877, § 777; R. C. 1895, § 7721.] 

§ 10366. Signature. The term ‘‘signature,’’ includes any name, mark or 
sign, written with intent to authenticate any instrument or writing. [R. C. 
1905, § 9530; Pen. C. 1877, § 778; R. C. 1899, § 7722.] 7 

§ 10367. Writing. The term “‘ writing,’ includes printing and typewriting. 
[R. C. 1905, § 9531; Pen. C. 1877, § 779; R. C. 1895, § 7723.] 

_ § 10868. Real property. The term “‘ real property,’’ includes every estate, 
interest and right in lands, tenements and hereditaments. [R. C. 1905, § 9532; 
Pen. C. 1877, § 780; R. C. 1899, § 7724.] 


Classification of growing fruit as real property. i6 L.R.A. 103. 
Oil and gas lease as real property. 42 ERA.(N.S.) 472, 
Question whether railroad is real estate or personalty. 66 L.R.A. 33. 
Nature of interest of vendor or vendee in a land contract as real or personal prop- 
erty. 57 L.R.A. 643. 
What constitutes real estate for purposes of taxation. 15 L.R.A. 297. 

§ 10369. Personal property. The term ‘‘ personal property,’’ includes every 
description of money, goods, chattels, effects, evidences of right in action, and 
written instruments by which any pecuniary obligation, right or title to prop- 
erty, real or personal, is created or acknowledged, transferred, increased, 
defeated, discharged or diminished. [R. C. 1905, § 9533; Pen. C. 1877, § 781 
R. C. 1899, § 7725.] ‘ 

Injury from abandonment of highway as personal property. 26 L.R.A. 665. 
Classification of growing fruit a parson proper . 16 L.R.A. 103. 

Oil and gas lease as personal property. 42 L.R.A.(N.S.) 472. 

Railroad as personal property. 66 L.R.A. 33. 


§ 10370. Property. The term ‘‘ property,’’ includes both real and personal 
Property. [R. C. 1905, § 9534; Pen. C. 1877, § 782; BR. C. 1899, § 7726.| 
Definition of “ property.” 29 L.R.A.(N.S§.) 60. 
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§§ 10371-10381 PENAL CODE. General Provisions, 


§ 10371. Person defined. The word ‘‘ person,’’ ineludes corporations as 
well as natural persons. [R. C. 1905, § 9535; Pen. C. 1877, § 783; BR. C. 1899, 
T7127, 

; porioists club exchanging liquor with ita members for checks bought of club, is 
chargeable with selling liquor without license. State v. Mudie, 22 8. D. 41, 115 
» W. 107, 


Corporation is liable in action at law for deceit to same extent as is natural person. 
Gunderson v. Havana-Clyde Min. Co., 22 N. D. 329, 133 N. W. 554. 


§ 10372. Person further defined. When the term “ person ”’ is used in this 
code to designate the party whose property may be the subject of any 
offense, it includes this State, any other state, government or country which 
may lawfully own any property within this state, and all public and private 
corporations or joint associations, as well as individuals. [R. C. 1905, § 9536; 
Pen. C, 1877, § 784; R. C. 1899, § 7728.] 

Definition of “ persons.” 19 L.R.A. 222; 2 B. R. C. 243. . 

§ 10373. Singular includes plural. The singular number includes the 
plural, and the plural the singular. [R. C. 1905, § 9537; Pen. C. 1877, § 785; 
R. C. 1899, § 7729.] 

§ 10374. Genders. Words used in the masculine gender, comprehend as well 
.s in and neuter. [R. C. 1905, § 9538; Pen. C. 1877, § 786; RB. C. 1899, 

7730. 

§ 10875. Present tense. Words used in the present tense include the future, 
Hc ea the past. [R. C. 1905, § 9539; Pen. ©. 1877, § 787; R. C. 1899, 

7731. 

§ 10376. Intent to defraud. Whenever, by any of the provisions of this 
code, an intent to defraud is required in order to constitute any offense, it 
is sufficient if an intent appears to defraud any person, association or body 
politic or corporate whatever. [R. C. 1905, § 9540; Pen. C. 1877, § 788; R. C. 
1899, § 7732.] ; 

§ 10377. Civil remedies not affected. The omission to specify or affirm in 
this code, any liability to any damages, penalty, forfeiture or other remedy, | 
imposed by law, and allowed to be recovered or enforced in any civil action 
or proceeding, for any act or omission declared punishable herein, does not 
affect any right to recover or enforce the same. [R. C. 1905, § 9541; Pen. C. 
1877, § 789; R. C. 1899, § 7733.] 

§ 10378. Proceedings to impeach or remove. The omission to specify or 
affirm in this code any ground of forfeiture of a public office or other trust 
or special authority conferred by law, to impeach, remove, depose or suspend 
any public officer or other person holding any trust, appointment or other 
special authority, conferred by law, does not affect such forfeiture or power, 
or any proceeding authorized by law to carry into effect such impeachment, 
removal, deposition or suspension. [R. C. 1905, § 9542; Pen. C. 1877, § 790; 
R. C. 1899, § 7734.] 


§ 10379. Military or other authorized punishment. This code does not 


authority or officer to impose or inflict punishment upon offenders; nor any 
power conferred by law upon any public body, tribunal or officer, to impose 
or inflict punishment for a contempt, nor any provisions of the laws relating 
to apprentices, bastards, disorderly persons, Indians and vagrants. [R. C. 
1905, § 9548 ; Pen. C. 1877, § 791: R. C. 1899, § 7735.] 

§ 10380. Fines go to state school fund. All fines, forfeitures and pecuniary 
penalties, prescribed as a punishment, by any of the provisions of this code, 
when collected, shall be paid into the treasury of the proper county, to be 
added to the state school fund. [R. C. 1905, § 9544; Pen. C. 1877, § 792; 
1885, ch. 111, § 2; Const. § 154; BR. C. 1895, § 7736. ] 

§ 10381. Costs taxed and collected. In all cases of conviction, the costs of 
the prosecution shall be taxed against the defendant, and enforced as other 


judgments in criminal causes. [R. C. 1905, § 9545; Pen. C. 1877, § 793; R. C. 
1899, § 7737.] 
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General Provistons. PENAL CODE. §§ 10381-10383 


A defendant cannot be imprisoned for costs. Re Lackey, 6 8. D. 526, 62 N. W. 134. 
. Prosecution, under a oe ordinance, by city for keeping tippling shop a criminal case 
as to costs. City of Yankton v. Douglass, 8 S. D. 590, 67 N. W. 630. ; 
Costs upon conviction in criminal action should be taxed by clerk as in civil cases. 
State v. e, 19 N. D. 203, 124 N. W. 385. ad 
§ 10382. Code construed. Continuation of existing statutes. The provisions 
of this code so far as they are the same as existing statutes, must be con- 
strued as continuations thereof and not as new enactments. [R. C. 1905, 
§ 9546; R. C. 1895, § 7738.] . 
On whether or not continuation of section 189 of penal code as section 9406 of com- 
iled statutes have effect of nullifying express abrogation of other sections. Burke v. 
harf, 19 N. D. 227, 124 N. W. 79. 


§ 10383. This code not retroactive. Exceptions. The provisions of this code 
shall not apply nor extend to any act done or offense committed prior to the 
taking effect hereof, except as specially provided herein; but the provisions 
of law now in force, and applicable to the crime to which this code relates, 
as well in respect to the penalty affixed as in all other respects (except matters 
of procedure, and any provisions alleviating the punishment to be imposed 
upon conviction in any case), shall hereafter be and remain in full force and 
effect as to any offense committed before the taking effect of this code. [R. C. 
1905, § 9547; R. C. 1895, § 1739. ] 
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CODE OF CRIMINAL PROCEDURE 





CHAPTER 1. 
PRELIMINARY PROVISIONS. 


§ 10884. Title. This act shall be known as the code of criminal procedure 
eer i North Dakota. [R. C. 1905, § 9548; C. Cr. P. 1877, § 1; BR. C. 

§ 10385. Crime defined. Punishments. A crime or public offense is an 
act committed or omitted in violation of a law forbidding or commanding it, 
_ S oO is annexed, upon conviction, either of the following punishments : 

. Death. 
2. Imprisonment. 
e. 

4. Removal from office. 

5. Disqualification to hold and enjoy any office of honor, trust or profit 
under this state; or, 

6. Other penal discipline. [R. C. 1905, § 9549; C. Cr. P. 1877, § 2; BR. C. 
1895, § 7741.] 

§ eh Division of crimes. Crimes or public offenses are divided into: 

- Felonies. 

or [R. C. 1905, § 9550; C. Cr. P. 1877, § 3; R. C. 1899, 
_ § 10387. Felonies defined. Misdemeanor defined. A felony is a crime which 
18 or may be punishable with death or imprisonment in the penitentiary ; 
every other crime is a misdemeanor. When a crime punishable by imprison- 
Ment in the penitentiary is also punishable by fine or imprisonment in @ 
county jail, in the discretion of the court or jury, it is, except when otherwise 
Specifically declared by law to be a felony, a misdemeanor for all purposes 
after a Judgment imposing a punishment other than imprisonment in the peni- 
tentiary. [R. C. 1905, § 9551; C. Cr. P. 1877, §§ 4, 5; B. C. 1895, § 7743.] 

§ 10388. Punishment only on conviction. No person can be punished for a 
public offense except upon legal conviction in a court having Jurisdiction 
thereof. [R. C. 1905, § 9552; C. Cr. P. 1877, § 6; R. C. 1899, § 7744.] 

§ 10389. How crimes prosecuted. Exceptions. Every public offense must 
be prosecuted by information or indictment, except: 

. en proceedings are had for the removal of a civil officer of the state, 
or an officer of some political subdivision thereof. ; 

2. Breaches of military discipline arising in the militia, when in actual 
Service, and in the land and naval forces in time of war or public danger, or 
which this state may keep, with the consent of congress, in time of peace. 

3. Offenses tried in justices’, police and county courts in cases concerning 
Which lawful jurisdiction is or may be conferred upon such courts. [Z. C. 
1905, § 9553; C. Cr. P. 1877, § 7; BR. C. 1895, § 7745.] . 

L Crear ne qo Memmation without indictment, in common-law felonies. 1 

§ 10390. Criminal action defined. The proceedings by which a party 
charged with a public offense is accused and brought to trial and punishment, 
1s Known as a criminal action. [R. C. 1905, § 9554; C. Cr. P. 1877, § 8; B. C. 
1899, § 7746.) 
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§§ 10391-10394 CRIMINAL PROCEDURE. Preliminary 


§ 10391. How prosecution entitled. A criminal action is prosecuted in the 
name of the state of North Dakota as a party against the party charged with 
the offense. [R. C. 1905, § 9555; C. Cr. P. 1877, § 9; R. C. 1895, § 7747.) 

§ 10892. Party defendant. The party prosecuted in a criminal action is 
designated in this code as the accused or as the defendant [R. C. 1905, § 9556; 
C. Cr. P. 1877, § 10; R. C. 1895, § 7748.] 

§ 10393. Rights of defendant. In all criminal prosecutions the party 
accused shall have the right: 

1. To appear and defend in person and with counsel. ; 

- To demand and be informed of the nature and cause of the accusation. 

3. To meet the witnesses against him face to face. 


4. To have the process of the court to compel the attendance of witnesses 
in his behalf. 


5. To @ speedy and public trial, and by an impartial jury of the county 
in which the offense is alleged to have been committed or is triable, but 
subject to the right of the state to have a change of the place of trial for any 
of the causes for which the party accused may obtain the same. [R. C. 1905, 


§ 9557; C. Cr. P. 1877, § 11; B. C. 1895, § 7749.] 

1. Necessity for presence of accused at trial. 28 Am. Dec. 629; 68 Am. Dec. 219. 

Presence of accused at view by jury. 42 L.R.A. 378. : 

: Vater presence of one charged with misdemeanor at time of receiving verdict. 
1 -A.(N.S.) 56. : 

Right of accused to waive his presence at time of receiving verdict upon trial for 
felony. 14 L.R.A.(N.8.) 603; 32 L.R.A.(N.8.) 306. 

Right to limit time of argument for counsel of accused. 25 L.R.A.(N.S.) 1027; 
42 L.R.A.(N.S.) 209; 46 Am. St. Rep. 23. 

8. Right of croes-examination of witness at prelimi hearing, satisfies statute 
80 as to allow testimony of such witness at trial, when he {s absent from state. State 
v. Heffernan, 24 S. D. 1, 25 L.R.A.(N.S.) 876, 140 Am, St. Rep. 764, 123 N. W. 87. 

Testimony cannot be read on trial of criminal action from stenographer’s transcript 
on preliminary examination of absent witnesses. State v. Heffernan, 22 8. D. 518, 25 
L.R.A.(N.S.) 868, 118 N. W. 1027. 

Constitutional right of an accused to be confronted by the witnesses, and what is an 
invasion of that right. 129 Am. St. Rep. 23. 

Protection of deaf defendant in criminal prosecution. 2 L.R.A.(N.S.) 509. 

Admissibility of testimony given on preliminary examination as affected by right of 
accused to be confronted with witnesses against him. 25 L.R.A.(N.8.) 868. 

4. Power to regulate or restrict constitutional right of defendant in criminal cases 
to compulsory process to procure attendance of witness in his behalf. 8 L.R.A. (N.8.) 
509 


5. Right of defendant to public trial. 14 L.R.A. 809; 28 Am. St. Rep. 308. 
Right of court to exclude public from court room during criminal trial. 9 
L.R.A.(N.8.) 277; 27 L.R.A.(N, -) 487; 44 L.R.A.(NS.) 583. 
Effect of misconduct of spectator during criminal trial. 12 L.R.A.(N.8.) 98. 
Permitting hostile crowd in court room as denial of fair trial. 39 L.R.A.(N.S.) 667. 
Improper demonstrations or remarks by spectators as ground for mistrial or new 
trial. 121 Am. St. Rep. 511. 
Rave of the accused to speedy trial. 41 Am. Dec. 604; 85 Am. St. Rep. 187. 
Delay of prosecution as ground for discharge of accused. 56 L.R.A. 513. 
Failure to demand trial as waiver of right to speedy trial. 44 L.R.A.(N.S.) 871. 
§ 10394. Only once prosecuted. No person can be twice put in jeopardy for 
the same offense; nor can any person be subjected to a second prosecution 
for a public offense for which he has once been prosecuted and convicted or 


acquitted or put in jeopardy, except as provided by law for new trials. [R. C. 
1905, § 9558; C. Cr. P. 1877, § 12; R. C. 1895, § 7750.] 


Question whether suit for statutory penalty is a civil or criminal prosecution as 
-) 752, 


Validity, under constitutional provision forbidding second jeopardy, of statute au- 
eos injunction against commission of crime. 2 L.R.A.(N.S.) 1111 
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Provisions. CRIMINAL PROCEDURE. §§ 10394-10395 


Trial of insane person as former jeopardy. 85 L.R.A.(NS.) 470. 
Trial under erroneous theory as to grins charoed as former jeopardy. 24 L.R.A.(N.8.) 

481, 

Former jeopardy when trial is stopped for purpose of prosecution of higher or 
different offense. 44 L.R.A.(N.8S.) 617. ; 

Does jeopardy attach where t is begun with unsworn jury. 40 L.R.A.(N.8.) 1218. 

Does impaneling jury and proceeding with the trial, without arraigning defendant, 
place him in jeopardy. 27 L.R.A.(N.S.) 137. : 

ae jeopardy by reason of the discharge of the jury in the prisoner’s absence. 44 

A. 694. ee 
Effect of discharge of jury upon the discovery of prejudice, disqualification or mis- 

conduct of one or more of their number, to sustain a plea of former jeopardy. 14 

L.R.A.(N.S.) 548. ; 

Conviction under municipal ordinance as bar to prosecution under state statutes and 

Vice versa. 17 L.R.A.(NS.) 69. : 

: eoovicnoe or acquittal of marital offense as bar to a subsequent prosecution. 40 
-R.A.(N.8.) 615. : 
Acquittal of crime as a bar to a are ork prosecution of defendant for perjury com- 

mitted on the former trial. 89 L.R.A.(N.S.) 385. : ; : 
Conviction or acquittal of offense as a bar to prosecution for homicide in com- 

mission of the offense. 63 L.R.A. 405. 

Effect of conviction of lower degree in prosecution for homicide as acquittal of 

higher d - 21 L.R.A.(N.S.) 20. 

Conviction on charge of assault as bar to subsequent prosecution for homicide fol- 
lowing death of victim. 14 L.R.A.(NS.) 209. ; 

7 Sy ur of larceny as bar to prosecution for forgery in same transaction. 4 
-R.A.(N.S.) 402. 

Effect of a pending appeal from a conviction upon its operation as a bar to 

another prosecution for the same offense. 23 L.R.A.(N.S.) 596. 

Former jeopardy in retrial on higher charge after setting aside verdict for lower 

charge. 5 LRA(NS.) 871; 22 L.R.A.(N.S.) 959. 
Former jeopardy in retrial for substantive offense after setting aside verdict for 

attempt. 44 PRA. (NB) 1047. 

Conviction or acquittal of sale of liquor as a bar to a prosecution for sales made 

prior to the first indictment. 45 L.R.A.(N.S.) 977. i. 

: sowed attack on former conviction or acquittal for fraud not affecting jurisdiction. 
6 L.R.A.(N.S.) 985. 

Increasin ree of punishment for second or subsequent offense. 34 L.R.A. 400; 

48 L.R.A.(N.8.) 204. 


§ 10395. Witness against self. Restraint, extent of. No person can be 
compelled in a criminal action to be a witness against himself; nor can a 
person charged with a public offense be subjected before conviction to any 
more restraint than is necessary for his detention to answer the charge. [R. C. 
1905, § 9559; C. Cr. P. 1877, § 13; R. C. 1899, § 7751.] . 

: a ae guaranty against self-incrimination; equivalent exemption to witness. 
-R.A.(N.8.) 167, 
Effect of statutes prohibiting the use of testimony against the witness. 14 L.R.A, 
ree L.R.A. 418, ee : 
ducing evidence by experiment in presence of jury. 15 L.R. - : 
Merely emanding that aecaned oroduce cnerteninating document as violation of his 
ioe 35 L.R.A.(NS.) 1171. : 39 
L a maneving evidence furnished by defendant acting under compulsion. 
‘R.A.(N.S8,) 772, 
Admissibility against accused of documents or things taken from him. 59 L.R.A. 
465; 8 LRA. NS) 762; 34 L.R.A.(N.S.) 58. . 
Use in criminal] proceedings of books which one has been required to produce in a 
a proceeding as violation of his right against velf-incrimination. 47 L.R.A.(N.8.) 


Admissibility of schedules filed in federal bankruptcy proceedings, in prosecution 
of bankrupt for concealment of property. 18 L.R.A.(N.S.) 1194. ; 

Conclusiveness of witness’s etatement that the answer to questions against which he 
Pleads his privilege would tend to criminate him. 24 L.R.A.(NS.) 165. 

Necessity of claiming constitutional protection against being compelled to give in- 
criminating evidence. 4 L.R.A.(N.S.) 1144. 

Right to compel accused to exhibit himself for examination. 28 L.R.A. 699. 

Compelling accused to submit to physical examination. 68 Am. St. Rep. 251. 

Power to require one who has caused injury to identify himself. 40 L.R.A.(N.S.) 623. 

Unnecessary shackling or confining of prisoner during trial. 27 Am. Rep. 116. 

Right of, prisoner to appear unmanacled at trial. 39 L.R.A. 821. 
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§§ 10396-10400 CRIMINAL PROCEDURE. Criminal Actions. 


§ 10396. How conviction can be had. No person can be convicted of a 
crime or public offense unless by the verdict of a jury, accepted and recorded 
by the court, or upon a plea of guilty, or upon a judgment against him, his 
demurrer having been overruled, or upon a judgment of a justice’s court, 
or such other courts as are or may be created by law for cities, incorporated 
towns and villages, or county courts exercising increased jurisdiction as pro- 
vided in section 111 of the constitution, in cases in which such judgment 
may be lawfully given without the intervention of a jury, or by the judgment 
of a court, a jury having been waived, upon a criminal charge not amounting 


toa felony. [R. C. 1905, § 9560; C. Cr. P. 1877, § 14; R. C. 1895, § 7752.] 
Right of court in criminal case to direct a verdict of guilty. 22 L.R.A.(NS.) 304, 
Right upon plea of guilty to sentence accused without intervention of jury. 35 
L.R.A.(N.S.) 1146. 
Validity of waiver of jury trial in criminal action. 11 L.R.A.(N.S.) 1136. ; 
Effect of statutory declaration that murder committed by certain means or while 
engaged in commission of felony shall be murder in the first degree, upon right of jury 
to pass upon the degree, 12 L.R.A.(N.S.) 935. ; 
Whether verdict of acquittal may be set aside. 27 Am. Dec, 471. 


CHAPTER 2. 
COURTS HAVING JURISDICTION IN CRIMINAL ACTIONS. 


§ 10397. Jurisdiction of district court. There is in each of the judicial 
districts of this state a court denominated the district eourt, with jurisdiction 
conferred by the constitution of this state and the laws passed in pursuance 
thereof, and having, among other things, common law jurisdiction and author- 
ity within their respective judicial districts for the redress of all wrongs 
committed against the laws of this state, affecting persons or property. [R. C. 


1905, § 9561; C. Cr. P. 1877, § 15; R. C. 1895, § 7753.] 
oe court has jurisdiction to try misdemeanors. State v. Finder, 10 8. D. 103, 72 


As giving district court original jurisdiction of misdemeanors. State v. Russell. 
18 N. D. 357, 121 N. W. 918. 

§ 10398. Where district courts held. Each of the said district courts may 
be held, for the trial of criminal actions, in any organized county or in any 
Judicial subdivision in the same district, as is or may be provided by law. 
[R. C. 1905, § 9562; C. Cr. P. 1877, § 16; R. C. 1895, § 7754. ] 

§ 10399. Always open. Questions of fact. Terms. The said district courts 
are always open for the purpose of hearing and determining all questions, 
motions and applications of every kind and character in criminal actions or 
proceedings of which they have original or appellate jurisdiction, except issues 
of fact; and said questions, motions and applications may be heard and 
determined at any place within the judicial district in which is situated the 
county or judicial subdivision wherein the action or proceeding is brought or 
is pending. But issues of fact in all criminal actions or proceedings must 
be tried at a regular term of the court in the county or judicial subdivision 
in which the same is legally brought or to which the place of trial is changed 
as provided by law. [R. C. 1905, § 9563; R. C. 1895, § 7755.] 

§ 10400. Jurisdiction of district courts specified. Each of the said district 
courts has and must exercise jurisdiction and: authority : 

1. To inquire, by the intervention of a grand jury when required by law, 
of all public offenses committed or triable in the county or judicial sub- 
division for which the court may be held. 

2. To inquire into the cause of the detention of all persons imprisoned in 
the jail of the county or judicial subdivision, or otherwise detained, and to 
make an order for their recommitment or discharge, or other disposition, 
according to law. 

3. To hear, try and determine as limited by law, all accusations in writing 
presented by a grand jury, or otherwise as provided and for the causes 
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specified in section 10468 of this code, against any district, county, township, 
city or municipal officer or state officer not liable to impeachment, for mis- 
conduct, malfeasance, crime or misdemeanor in office or for habitual drunken- 
ness or gross incompetency and upon conviction to enter judgment as pre- 
scribed by law. 

4. To hear, try and determine, upon information or indictment or otherwise 
as provided by law, prosecutions for crimes or public offenses committed 
against the laws of this state, and to issue writs and process and do all other 
acts therein according to law as may be necessary in the exercise of said 
jurisdiction and authority, whether original or appellate, and upon conviction 
of any such crime or public offense, to impose the punishment prescribed by 
law therefor. [R. C. 1905, § 9564; C. Cr. P. 1877, § 17; R. C. 1895, § 7756. ] 

§ 10401. Decisions of district courts reviewable. The final decisions of the 
district courts in criminal actions are reviewable and determinable by the 
supreme court, according to law, on appeals bringing up for review the record 
Tm ee therein. [R. C. 1905, § 9565; C. Cr. P. 1877, § 18; R. C. 1895, 

§ 10402. Jurisdiction. Justices. Magistrates. County courts. As limited 
by law directing the place of exercising their jurisdiction and authority, 
county, city, township and other justices of the peace, police magistrates and, 
when authorized by law, the judges of the county courts, and the county 
courts shall have jurisdiction and authority throughout the counties or the 
Judicial subdivisions in which the county, city, township or municipality for 
which they are respectively elected, are located: 

1. To act as committing magistrates under the provisions of this code or 
other laws of this state conferring the same. 

_2. To hear, try and determine such petit misdemeanors as, by the constitu- 
tion of this state and the justices’ code or this code or other laws, jurisdiction 
18 now or may hereafter be conferred upon them to punish. 

8. To adjudge and impose the punishment prescribed by law, upon con- 
Viction, in all cases within their jurisdiction to hear, try and determine. [R. C. 
1905, § 9566; C. Cr. P. 1877, §°19; R. C. 1895, § 7758.] 


CHAPTER 3. 
PREVENTION OF PUBLIC OFFENSES. 


ARTICLE 1. LawFut RESISTANCE, §§ 10403-10405. 
2. INTERVENTION OF THE OFFICERS OF JUSTICE, §§ 10406, 10407. 
3. SECURITY To KEEP THE PEACE, §§ 10408-10425. 
4. PoLice In CITIES AND VILLAGES, AND THEIR ATTENDANCE AT PUBLIC 
MEETINGS, §§ 10426, 10427. 
5. SUPPREssIOoN oF Riots, §§ 10428-10439. 


ARTICLE 1.— LawFuL RESISTANCE. 


§ 10403. To commission of offense. By whom. Lawful resistance to the 
Commission of a public offense may be made: 

1. By the party about to be injured. 
§ 7750) other parties. [R. C. 1905, § 9567; C. Cr. P. 1877, § 20; R. C. 1899, 

§ 10404. By party about to be injured. Resistance sufficient to prevent the 
offense may be made by the party about to be injured: 
fete Prevent an offense against his person or his family or some member 

of. 
2. To prevent an ille inj erty in his 
gal attempt by force to take or injure property 

lawfal possession. [R. C. 1905, § 9568; C. Cr. P. 1877, § 21; R. C. 1899, § 7760.] 


§§ 10405-10414 CRIMINAL PROCEDURE. Prevention of 


§ 10405. By other persons. Any other person, in aid or defense of the per- 
son about to be injured, may make resistance sufficient to prevent the offense. 
[R. C. 1905, § 9569; C. Cr. P. 1877, § 22; R. C. 1899, § 7761.] 


ARTICLE 2.— INTERVENTION OF THE OFFICERS OF JUSTICE. 


§ 10406. Public offenses prevented. Public offenses may be prevented by 
the intervention of the officers of justice: 

1. By requiring a security to keep the peace. - ; 

2. By forming a police in cities and villages, and by requiring their attend. 
ance in exposed places. 

3. By suppressing riots. [R. C. 1905, § 9570; C. Cr. P. 1877, § 23; RB. ©, 
1899, § 7762.] ee 

§ 10407. Persons aiding officers justified. When the officers of justice are 
authorized to act in the prevention of public offenses, other persons who by 
their command act in their aid, are justified in so doing. [R. C. 1905, § 9571; 
C. Cr. P. 1877, § 24; B. C. 1899, § 7763. ] : 


ARTIOLE 3.— Szournrry To Krer THE PRAOCE. 


§ 10408. Complaint for threatening, before whom. A complaint may be 
laid before any of the magistrates mentioned in section 10529, authorized by 
law to act within the county or judicial subdivision, that a person has threat- 
ened to commit an offense against the person or property of another. [R. C. 
1905, § 9572; C. Cr. P. 1877, § 25; R. C. 1895, § 7764.] 

§ 10409. Complaint defined. A complaint within the meaning of this 
article, is a sthtement in writing, made to a magistrate, that a person has 
threatened to commit an offense against the person or property of another, 
1895, § 76nt and sworn to by the complainant. [R. C. 1905, § 9573; BR. C. 

, § 7765. 

10410. Magistrate must issue warrant. If it appears from such complaint 
that there is just reason to fear the commission of the offense threatened, 
by the person complained of, the magistrate must issue a warrant, directed 
generally to the sheriff of the county, or any constable, or marshal or police- 
man of the city or town, reciting the substance of the complaint, and com- 
manding the officer forthwith to arrest the person complained of, and bring 
him before such magistrate. [R. C. 1905, § 9574; C. Cr. P. 1877, § 26; BR. C. 
1895, § 7766.] 

§ 10411. Procedure when charge controverted. When the person com- 
plained of is brought before the magistrate, if the charge is controverted, the 
magistrate must take testimony in relation thereto. The evidence must on 
demand of the defendant be reduced to writing and subscribed by the wit- 
nesses. [R. C. 1905, § 9575; C. Cr. P. 1877, § 27; R. C. 1899, § 7767.] 

§ 10412. When accused must be discharged. If it appears that there is no 
just reason to fear the commission of the offense alleged to have been threat- 


ened, the person complained of must be discharged. [R. C. 1905, § 9576; 
C. Cr. P. 1877, § 28; R. C. 1899, § 7768.] | 


§ 10413. When accused must give unde 


: rt of the county, and in 
the meantime to keep the peace toward the people of this state, and particu- 


larly toward the complainant. [R. C. 1905, § 9577; C. Cr. P. 1877, § 29; RB. C. 


by the last section is given the party complained of must be discharged. If 
he does not give it the 
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the warrant the requirement to give security, the amount thereof and the 
omission to give the same. [R. C. 1905, § 9578; C. Cr. P. 1877, § 30; RB. C. 
1899, § 7770.] : 

§ 10415. Accused committed. How discharged. If the person complained 
of is committed for not giving security, he may upon giving the same, be 
discharged by any justice of the peace of the county or of the city or town- 
ship, or by any police magistrate of the county, or by the judge of the county 
court of the county when authorized to act as a committing magistrate or by 
the judge of the district court of the county. [R. C. 1905, § 9579; C. Cr. P. 
1877, § 31; R. C. 1895, § 7771.] 

§ 10416. Undertaking transmitted to district court. The undertaking must 
be transmitted by the magistrate to the next district court of the county. 
[R. C. 1905, § 9580; C. Cr. P. 1877, § 32; R. C. 1899, § 7772.] 

§ 10417. Assault in presence of court. A person who, in the presence of a 
court or magistrate, assaults or threatens to assault another or commit an 
offense against his person or property or who contends with another with 
angry words, may be ordered by the court or magistrate to give security, as 
provided in section 10418, or if he refuses to do so he may be committed 
as provided in section 10414. [R. C. 1905, § 9581; C. Cr. P. 1877, § 33; RB. C. 
1899, § 7778.] 

_ § 10418. Accused must appear at district court. A person who has entered 
into an undertaking to keep the peace must appear on the first day of the 
next term of the district court of the county. If he does not the court may 
forfeit his undertaking and order it to be prosecuted unless his default is 
excused. [R. C. 1905, § 9582; C. Cr. P. 1877, § 34; R. C. 1899, § 7774.] 

What conduct will work a forfeiture of a peace bond. 40 L.R.A.(N.S.) 186. ; 

§ 10419. Complainant not appearing, accused discharged. If the complainant 
does not appear the person complained of may be discharged, unless good 
cause to the contrary is shown. [R. C. 1905, § 9583; C. Cr. P. 1877, § 35; 
R. C. 1899, § 1775. ] 

§ 10420, Procedure when parties appear. If both parties appear the court 
may hear their proofs and allegations, and may either discharge the under- 

g or require a new one for a time not exceeding one year. [R. C. 1905, 
§ 9584; C. Cr. P. 1877, § 36; R. C. 1899, § 7776.] 
_ § 10421. When undertaking broken. An undertaking to keep the peace 
is broken on the failure of a person complained of to appear at the district 
court as provided in section 10418 or upon his being convicted of a breach of 
the peace. [R. C. 1905, § 9585; C. Cr. P. 1877, § 37; R. C. 1899, § 7777.) _ 

§ 10422. Action upon undertaking. Upon the state’s attorney producing: 
evidence of such conviction to the district court to which the undertaking is 
returned, that court must order the undertaking to be prosecuted, and the 
state’s attorney must thereupon commence an action upon it in the name of 
this state. [R. C. 1905, § 9586; C. Cr. P. 1877, § 38; R. C. 1899, § 7778.] 

§ 10423. What alleged in action. In the action the offense stated in the 
Tecord of conviction must be alleged as the breach of the undertaking, and 
such record is conclusive evidence thereof. [R. C. 1905, § 9587; C. Cr. P. 1877, 
§ 39; R. C. 1899, § 7779.) 

§ 10424. Limitation. Security to keep the peace or to be of good behavior 
cannot be required, except as prescribed in this article. [R. C. 1905, § 9588; 

‘wt. P. 1877, § 40; R. C. 1899, § 7780.] 

0425. Costs to be taxed. In all cases of security to keep the peace under 
this article, the court in addition to the orders mentioned in said article shall 
tax the costs against the complainant or defendant, or both, as justice may 
require, and enter judgment therefor, which may be enforced as judgments 
in criminal cases, and execution may issue therefor. [R. C. 1905, § 9589; 1881, 
ch. 38, § 1; R. C. 1899, § 7781. 
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ARTICLE 4.— PoLICE IN CITIES AND VILLAGES, AND THEIR ATTENDANCE AT 
PUBLIC MEETINGS. 


§ 10426. Organization of police. The organization and regulation of the 
police in the cities and villages of this state are governed by special statutes. 
[R. C. 1905, § 9590; C. Cr. P. 1877, § 41; R. C. 1899, § 7782.] 

§ 10427. Force to attend public meetings. The mayor or other officer hav- 
ing the direction of the police in a city or village, must order a force 
sufficient to preserve the peace to attend any public meeting when he 1s 
satisfied that a breach of the peace is reasonably apprehended. [R. C. 1905, 
§ 9591; C. Cr. P. 1877, § 42; R. C. 1899, § 7783.] 


ARTICLE 5.— SUPPRESSION OF RIOTts. 


§ 10428. Officer may command assistance. When a sheriff or other public 
officer authorized to execute process, finds or has reason to apprehend that 
resistance will be made to the execution of the process, he may command a8 
many male inhabitants of his county as he may think proper, and any military 
company or companies in the county, armed and equipped, to assist him in 
overcoming the resistance, and if necessary, in seizing, arresting and confining 
the resisters and their aiders and abettors, to be punished according to law. 
[R. C. 1905, § 9592; C. Cr. P. 1877, § 43; R. C. 1899, § 7784.] 

§ 10429. Officer must report resisters. The officer must certify to the court 
from which the process is issued, the names of the resisters and their aiders 
and abettors, to the end that they may be proceeded against for contempt. 
[R. C. 1905, § 9593; C. Cr. P. 1877, § 44; R. C. 1899, § 7785.] 

§ 10430. Person commanded refusing, punished. Every person commanded 
by a public officer to assist him in the execution of process, as provided in 
section 10428, who without lawful cause, refuses or neglects to obey the com- 
mand, is guilty of a misdemeanor. [R. C. 1905, § 9594; C. Cr. P. 1877, § 49; 
R. C. 1899, § 7786.] 

§ 10431. Governor may order additional force. If it appears to the gov- 
ernor that the power of the county is not sufficient to enable the sheriff to 
execute process delivered to him, or to suppress riots and to preserve the 
peace, he must on the application of the sheriff or the judge, order such a 
force from any other county or counties as is necessary, and all persons so 
ordered or summoned by the governor or acting governor, are required to 
attend and act; and any such persons who without lawful cause, refuse or 
‘neglect to obey the command, are guilty of a misdemeanor. [R. C. 1905, 
§ 9595; C. Cr. P. 1877, § 46; R. C. 1899, § 7787.] 

_§ 10432. Governor may ask aid of the United States. Under the facts and 
circumstances mentioned in the last section and when the civil power of the 
county is not deemed sufficient, it shall be the duty of the governor to apply 
to the military authorities of the United States for a force sufficient to exe- 
cute the laws and to prevent resistance thereto, to suppress riots, execute 
process and preserve the peace. [R. C. 1905, § 9596; C. Cr. P. 1877, § 47; RB. ©. 
1899, § 7788.] 

§ 10433. Unlawful assemblage. When any number of persons, whether 
armed or not, are unlawfully or riotously assembled, the sheriff of the county 
and his deputies, the officials governing the city or town, or the justices 0 
the peace and marshals and constables and police thereof, or any of them, 
must go among the persons assembled or as near to them as possible, and 
command them in the name of the state immediately to disperse. [R. C. 1908, 
§ 9597; C. Cr. P. 1877, § 48; R. C. 1899, § 7789.] 

§ 10434. Procedure if rioters do not disperse. If the persons assembled do 
not immediately disperse, the magistrates and officers must arrest them or 
cause them to be arrested, that they may be punished according to law, and 
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for that purpose may command the aid of all persons present or within the 
county. [R. C. 1905, § 9598; C. Cr. P. 1877, § 49; R. C. 1899, § 7790.] 

§ 10435. Who deemed rioters. If a person so commanded to ald the magis- 
trates and officers neglects to do so, he is deemed one of the rioters, and is 
POL accordingly. [R. C. 1905, § 9599; C. Cr. P. 1877, § 50; RB. C. 1899, 

§ 10436. Negligence of officers is a misdemeanor. If a magistrate or officer 
having notice of an unlawful or riotous assembly mentioned in section 10483, 
neglects to proceed to the place of the assembly, or as near thereto as he can 
with safety, and to exercise the authority with which he is invested for 
suppressing the same and arresting the offenders, he is guilty of a misde- 
meanor. [R. C. 1905, § 9600; C. Cr. P. 1877, § 51; R. C. 1899, § 7792.] 

§ 10437. When officers may disperse assembly. If the persons assembled 
and commanded to disperse do not immediately disperse, any two of the 
magistrates or officers mentioned in section 10433, may command the aid of 
a sufficient number of persons, and may proceed in such manner as in their 
Judgment is necessary to disperse the assembly and arrest the offenders. 
[R. C. 1905, § 9601; C. Cr. P. 1877, § 52; R. C. 1899, § 7793.] 

§ 10438. Endeavors before endangering life. Every endeavor must be used, 
both by the magistrate and civil officers and by the officer commanding the 
troops, which can be made consistently with the preservation of life, to induce 
or force the rioters to disperse before an attack is made upon them by which 
their lives may be endangered. [R. C. 1905, § 9602; C. Cr. P. 1877, § 53; 
BR. C. 1899, § 7794, | 

§ 10439. Penalty for resisting. A person who after the publication of a 
proclamation by the governor or acting governor, or who after lawful notice 
a8 aforesaid to disperse and retire, resists or aids in resisting the execution 
of process in a county declared to be in a state of riot or insurrection, or 
who aids or attempts the rescue or escape of another from lawful custody or 
confinement, or who resists or aids in resisting a force ordered out by the 
governor or any civil officer as aforesaid, to quell or suppress an insurrection 
or riot, 18 guilty of a felony, and is punishable by imprisonment in the peni- 
tentiary for not less than two years. [R. C. 1905, § 9603; C. Cr. P. 1877, § 54; 
B.C. 1899, § 7795.) 

Liability of infant for riot. 36 L-R.A. 208. 


CHAPTER 4. 
PROCEEDINGS FOR THE REMOVAL OF PUBLIC OFFICERS, 


ARTICLE 1. REMOVAL BY IMPEACHMENT, §§ 10440-10466. 
2. REMOVAL BY JUDICIAL PROCEEDINGS, §§ 10467-10482. 


ARTICLE 1.— REMOVAL BY IMPEACHMENT. 


§ 10440. Impeachments. What officers liable to and for what. The gov- 
€rnor and other state and judicial officers of the state, except county judges, 
quences of the peace and police magistrates, shall be liable to and may be 
ore ened for habitual drunkenness, crimes, corrupt conduct or malfeasance 
ange eemeanor in office. The articles of impeachment may contain charges 
ae Specifications, or either, predicated upon or on account of any crime, 
oe Conduct, malfeasance or misdemeanor in office committed by the 
R C1898 eae previous term of the same office. [R. C. 1905, § 9604; 

? . 
ime 10441, Commencement. Trial. Presiding officer. The sole power of 
me echment 18 vested in the house of representatives and a concurrence of a 
metals of all the members is necessary to the exercise thereof. All impeach- 
ait shall be tried by the senate sitting for that purpose, and the senators 
all be upon oath or affirmation, to do justice according to law and the 
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evidence. When the governor or lieutenant governor is on trial, the chief 
justice of the supreme court shall preside, or in case he is disqualified 
or unable to preside, then some other judge of said court to be selected by 
the senate. No person shall be convicted without the concurrence of two- 
thirds of the senators elected. [R. C. 1905, § 9605; R. C. 1895, § 7797.] 

§ 10442. How originated. Prosecution. Articles. Every impeachment 
must be originated by resolution adopted by the house of representatives, and 
the prosecution thereof conducted by at least five managers selected therefor 
by the house. Said managers, or a committee of the house, must prepare the 
articles of impeachment in accordance with the resolution of the house and 
submit them to the house for approval, and when approved the managers must 
present the same at the bar of the senate and immediately deliver them to 
the presiding officer thereof. The house may authorize the managers to 
employ counsel to assist them in the preparation and prosecution of the 
articles of impeachment. [R. C. 1905, § 9606; R. C. 1895, § 7798.] 

§ 10443. Form of articles and specifications. The articles of impeachment 
shall be divided into separate charges and specifications thereunder. The 
charges shall be numbered consecutively by themselves and each shall set 
forth in a general way the facts claimed to constitute one of the offenses 
named in section 10440. The specifications under each charge shall imme- 
diately follow it and be consecutively numbered, and each shall set forth 
the facts claimed to constitute an offense of the kind named in the charge 
under which it is placed. There may be as many charges and as many specl- 
fications under each as the circumstances may require. No objection shall 
be made on account of the form of the articles of impeachment, and the 
same shall be deemed sufficient in substance if their allegations enable the 
accused to understand the nature of the accusations against him, and to 
make his defense. [R. C. 1905, § 9607; R. C. 1895, § 7799.] 

§ 10444. Day for hearing. Notice to accused. The senate must. whenever 
articles of impeachment are presented to it by or on behalf of the house of 
representatives, assign a day for the hearing of the impeachment and inform 
such house thereof. The day so assigned shall not be earlier in the session 
than that at which the completion of the business of the legislative assembly 
may be effected. But all steps and preparations necessary may be taken and 
made from time to time during the session to enable the trial to begin 
immediately upon the completion of the business of the legislative assembly. 
The president of the senate or other person presiding therein, must cause 
a copy of the articles of impeachment with a notice to answer the same, at 
the time and place appointed, to be served upon the accused not less than 
ie al before the day set for the trial. [R. C. 1905, § 9608; R. C. 1895, 

§ 10445. Service of notice. The service must be made upon the accused 
personally, or if he cannot upon diligent inquiry be found within the state, 
the senate upon proof of that fact may order the notice to be served by 
publication or otherwise in such manner as it may deem proper; and the 
notice as published must require the accused to appear at the specified time 
and place to answer the articles of impeachment. When the notice to the 
accused is served by publication or otherwise than personally within the 
state, the articles of impeachment may be served upon the accused by mail 
ae ela as the senate may deem proper. [R. C. 1905, § 9609; R. C. 1895, 

§ 10446. Procedure after notice. If the accused does not appear the senate 
upon proof of service of the notice and articles of impeachment in any manner 
provided in the last two sections. as the circumstances may require, may, 
of its own motion or for cause shown, assign another day for the hearing 
of the accused, or may proceed in the absence of the accused to trial and 
judgment. [R. C. 1905, § 9610; R. C. 1895, § 7802.] 
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§ 10447. Impeachment suspends officer. No officer shall exercise the duties 
of his office after he shall have been impeached and before his acquittal. 
Whenever upon the impeachment of an officer there is no one authorized by 
law to perform the duties of the office, and the senate shall by resolution 
declare that the public service may suffer by reason thereof, the governor 
shall designate some suitable person to perform the duties of the office until 
the end of the trial upon the articles of impeachment, and the person so 
designated shall receive the same salary, fees and emoluments as such officer 
during his incumbency. If the accused is acquitted, he shall thereby be 
immediately restored to the office, but if he is convicted, the office shall be 
‘deemed vacant and be immediately filled as provided by law. [R. C. 1905, 
§ 9611; R. C. 1895, § 7803.] 

§ 10448. Organization of court. Powers. It shall be the duty of the senate 
and each member thereof, unless excused for cause, to meet at the senate 
chamber on the day assigned to hear the impeachment and organize as a 
court for the trial of the same, and such organization shall be held and 
deemed to be perfected when the presiding officer of the senate and all 
members thereof, not excused, shall have taken the oath or affirmation pre- 
scribed. No member shall sit in the trial, or give his vote upon such trial, 
until he shall have taken such oath or affirmation. The oath or affirmation 
shall be administered by the secretary of the senate to the presiding officer 
thereof, and by the presiding officer to each of the members of the senate. 
The senate sitting as a court upon the trial of an impeachment shall have the 
same power to compel the attendance of its members as when engaged in 
the ordinary business of legislation. [R. C. 1905, § 9612; R. C. 1895, § 7804.] 

§ 10449. Counsel for accused. If the accused appears and is unable to 

Procure the assistance of counsel, it is the duty of the president of the 
senate, or other person presiding, to appoint some suitable person to assist 
him in his defense. If he is served by publication and fails to appear, it 1s 
the duty of the president of the senate, or other person presiding, to appoint 
some person as counsel to appear in his behalf and make defense for him. 
[R. C. 1905, § 9613; R. C. 1895, § 7805.] 
_ § 10450. How accused may answer. When the defendant appears he may 
In writing object to the sufficiency of the articles of impeachment, or he may 
answer the same by an oral plea of not guilty. Such plea must be entered 
upon the journal, and puts in issue every material allegation of the articles 
of impeachment and the specifications thereunder; or the accused may answer 
the articles in writing. [R. C. 1905, § 9614; R. C. 1895, § 7806.] 

§ 10451. Objections to the articles. Procedure. If the accused makes 
objections to the sufficiency of the articles of impeachment and such objections 
are sustained by a majority of the members of the senate, the decision shall 
be entered on the journal and no further proceedings be had upon the articles, 
but if such objections are not sustained by a majority of the members of 
the senate, the accused must be ordered forthwith to answer the articles. 
[R. C. 1905, § 9615; R. C. 1895, § 7807.] 

§ 10452. Objections overruled. Further proceedings. If the accused upon 
the overruling of his objections as provided in the last section, then pleads 
guilty to any or all of the charges or specifications, the senate must render 
Judgment of conviction against him, but if he pleads not guilty or refuses 
to plead, the senate must at such time as it may appoint proceed to try the 
impeachment. [R. C. 1905, § 9616; R. C. 1895, § 7808.] 

§ 10453. Duty of secretary of senate. It shall be the duty of the secretary 
of the senate in all cases of impeachment to keep a full and correct record 
of all proceedings and said record shall be held and become a public record. 

€ secretary of the senate shall also have power to administer all requisite 
oaths and affirmations. [R. C. 1905, § 9617; R. C. 1895, § 7809.) 
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§ 10454. Subordinate officers of the court. The senate sitting as a court of 
impeachment shall have power, from time to time, to appoint such subordinate 
officers, clerks and reporters as may be necessary for the convenient trans- 
action and dispatch of business, and may at any time remove such officers or 
any of them. [R. C. 1905, § 9618; R. C. 1895, § 7810.] 

§ 10455. Process for witnesses. The managers selected by the house of 
representatives and the person impeached and his counsel, shall, severally, be 
entitled to process for compelling the attendance of persons and witnesses, 
or the production of papers or records required for the trial of the impeach- 
ment. [R. C. 1905, § 9619; R. C. 1895, § 7811.] 

§ 10456. Senate may make rules. Subpoenas. The senate sitting as a 
court of impeachment shall have full power and authority to establish such 
rules and regulations for the trial of the accused as may be necessary, and 
shall have power to adjourn from time to time and dissolve when its work 
is concluded, and to compel obedience to its process and orders. Its process, 
including subpoenas, shall run into every part of the state and may be served 
by the same officers as other process, or by any person authorized by the 
presiding officer of the court to serve the same, and shall have the same force 
and effect as subpoenas from district courts in criminal actions. [R. C. 1905, 
§ 9620; R. C. 1895, § 7812. ] . 

§ 10457. Privileges of court. Imprisonment. The senate, while sitting as 
& court of impeachment, shall have all the powers and privileges conferred 
upon it by the constitution as a house of the legislative assembly or the laws 
passed in pursuance thereto, provided imprisonment shall not exténd beyond 
A ea of the court of impeachment. [R. C. 1905, § 9621; R. C. 1895, 

§ 10458. Vote on charge. Conviction. The vote upon the charges and 
Specifications shall be taken by yeas and nays, beginning with the first 
specification under the first charge and continuing until all the specifications 
under the first charge have been disposed of. A vote shall be taken in the 
Same way upon each specification and all specifications and other charges in 
the articles of impeachment until they are all disposed of. If two-thirds of 
the members elected concur in favor. of a conviction upon any of the charges 
or specifications the accused must be convicted, otherwise he shall be acquitted. 
[R. C. 1905, § 9622: R. C. 1895, § 7814.] 

§ 10459. Upon conviction, judgment entered by resolution. If the accused 
18 convicted the senate must, at such time as it may appoint, pronounce 
judgment in the form of a resolution entered upon the journal of the senate. 
[R. C. 1905, § 9623; R. C. 1895, § 7815.] 

§ 10460. Adoption of resolution. On the adoption of the resolution by a 
majority of the members present who voted on the question of acquittal or 
conviction, it becomes the judgment of the senate. [R. C. 1905, § 9624; R. C. 
1895, § 7816.] 

§ 10461. Extent of judgment of conviction. The judgment may be that the 
defendant be removed from office, or that he be removed from office and 
disqualified to hold any office of trust or profit in the state. [R. C. 1905, 
§ 9625; R. C. 1895, § 7817.] 

§ 10462. Effect of such judgment. If a Judgment of conviction is given, 

the defendant shall be disqualified from exercising any of the functions of 
the office, and from receiving the salary, fees or emoluments thereof, and the 
office shall be filled for the remainder of the term as upon a vacancy. [R. C. 
1905, § 9626; R. C. 1895, § 7818.] 
_ § 10463. Lieutenant governor impeached. If the lieutenant governor is 
impeached, notice of the impeachment must be immediately given to the 
senate by the house of Tepresentatives, that another president may be chosen. 
([R. C. 1905, 5 9627; R. C. 1895, § 7819.] 
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§ 10464. Impeachment does not bar prosecution. If the offense for which 
the defendant is impeached or convicted is also the subject of an information 
or indictment, the information or indictment is not barred thereby. [R. C. 
1905, § 9628; R. C. 1895, § 7820.] 

§ 10465. Compensation. Members. Counsel. Payment. The presiding 
officer, except the chief justice when presiding, and members of the senate 
while sitting as a court of impeachment, and of the house of representatives, 
shall each receive their regular per diem and mileage while attending the 
court of impeachment, and the compensation of the secretary of the senate, 
sergeant-at-arms and all subordinate officers, clerks and reporters of the court 
and counsel employed to assist the managers, shall be such amount as shal! 
be determined upon by a vote of the members of such court. The state 
auditor upon presentation of a certificate or certificates signed by the presiding 
officer and secretary of the senate, shall draw his warrants upon the state 
treasurer to pay the expense of the senate, and the compensation of the 
officers, clerks and reporters and counsel under the provisions of this article. 
[R. C. 1905, § 9629; R. C. 1895, § 7821.] 

§ 10466. Compensation. Officers. Witnesses. Payment. The same fees 
shall be allowed to witnesses, officers and other persons serving process or 
orders as are allowed for like services in criminal actions, but no fees can 
be demanded in advance. Such fees shall be certified and paid as provided 
in the preceding section for the payment of the senate, officers, clerks, 
reporters and counsel, but subject to the right of the senate to disallow all 
fees and charges which it shall deem unreasonable or unnecessary. ([R. C. 
1905, § 9680; R. C. 1895, § 7822. ] 


ARTICLE 2.— REMOVAL BY JUDICIAL PROCEEDINGS. 

§ 10467. Additional proceedings. Removal from office. In addition to the 
proceedings mentioned in chapter 25 of the code of civil procedure and article 
2, chapter 7, of the political code, and apart and distinct from any other 
criminal action or proceedings, the following provisions are adopted to obtain 
a Judgment of removal from office. [R. C. 1905, § 9631; C. Cr. P. 1877, § 55; 


R. C. 1899, § 7823.] 
iin cannot be brought in name of county or private person. Wishek v. Becker, 
. D. 63, 84 N. W. 590. 
co of regent of education by governor. State v. Shannon, 7 8. D. 319, 64 N. W. 


§ 10468. Accusation. Causes for removal. An accusation in writing against 
any district, county, township, city or municipal officer, or state officer not 

ble to impeachment, except representatives in congress and members of the 
legislative assembly, for misconduct, malfeasance, crime or misdemeanor in 
office, or for habitual drunkenness or gross incompetency, may be presented 
by the grand jury to the district court of the county in or for which the 
officer accused is.elected or appointed; provided, that when such proceedings 
are against a state officer not liable to impeachment, the accusation may be 
Presented by the grand jury of the county or judicial subdivision in which 
such officer resides or in which he has his place of office for the transaction of 
cma business. [R. C. 1905, § 9632; C. Cr. P. 1877, §§ 56, 67; R. C. 1895, 


§ 10469. Form of accusation. The accusation must state the offense 
charged in ordinary and concise language, without repetition, and in such 
manner as to enable a person of common understanding to know what 1s 
intended. [R. C. 1905, § 9633; C. Cr. P. 1877, § 57; R. C. 1899, § 7825.] _ 

§ 10470. Duty of judge. State’s attorney. After receiving the accusation 
the judge to whom it is delivered must forthwith cause it to be transmitted 
to the state’s attorney of the county or subdivision, except when he is the 
officer accused, who must cause a copy thereof to be served upon the defend- 
ant, and require by written notice of not less than five days that he appear 
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before the district court of the county or subdivision, and answer the accusa- 
tion at a specified time. The original accusation must then be filed with 
creek | of the court. [R. C. 1905, § 9634; C. Cr. P. 1877, § 58; B. C. 1899, 

§ 10471. Defendant must appear. The defendant must appear at the time 
appointed in the notice and answer the accusation unless, for sufficient cause, 
the court assigns another day for that purpose. If he does not appear, the 
court may proceed to hear and determine the accusation in his absence. 
[R. C. 1905, § 9635; C. Cr. P. 1877, § 59; RB. C. 1899, § 7827.] 

_§ 10472. Defendant’s answer. The defendant may answer the accusation 
either by objecting to the sufficiency thereof or of any article therein, or by 
denying the truth of the same. [R. C. 1905, § 9636; C. Cr. P. 1877, § 60; 
R. C. 1899, § 7828.] 

§ 10473. Objections for insufficiency. If he objects to the legal sufficiency 
of the accusation, the objection must be in writing but need not be in any 
specific form, it being sufficient if it presents intelligibly the ground of the 
objection. [R. C. 1905, § 9637; C. Cr. P. 1877, § 61; R. C. 1899, § 7829.] 

§ 10474. Denial may be oral. If he denies the truth of the accusation, the 
denial may be oral and without oath and must be entered upon the minutes. 
[R. C. 1905, § 9638; C. Cr. P. 1877, § 62; RB. C. 1899, § 7830.] ; 

§ 10475. Objections overruled. Answer. If an objection to the sufficiency 
of the accusation is not sustained, the defendant must answer the accusation 
forthwith. [R. C. 1905, § 9689; C. Cr. P. 1877, § 63; R. C. 1899, § 7831.] 

§ 10476. Conviction on plea or trial. If the defendant pleads guilty the 
court must render judgment of conviction against him. If he denies the 
matters charged or refuses to answer the accusation, the court must immedi- 
ately or at such time as it may appoint proceed to try the accusation. [R. C. 
1905, § 9640; C. Cr. P. 1877, § 64; R. C. 1895, § 7832.] | 

§ 10477. Trial by jury. The trial must be by a jury and conducted in all 
respects in the same manner as the trial of an information or indictment for 
& misdemeanor. [R. C. 1905, § 9641; C. Cr. P. 1877, § 65; R. C. 1899, § 7833.] 

§ 10478. Judgment on conviction. Upon a conviction the court must pro- 
nounce Judgment that the defendant be removed from office. But to warrant 
& removal the judgment must be entered upon the minutes, assigning therein 
; tee of removal. [R. C. 1905, § 9642; C. Cr. P. 1877, § 66; BR. C. 1899, 

Proceeding against sheriff under statute not barr by j ent not upon merits. 
State ex el Atty.-Gen. v. District Ct., 13 N. D. S11, 100 NW eae. 

§ 10479. Process for witnesses. The state’s attorney or other person ap- 
pointed to prosecute, and the defendant, are respectively entitled to such 
process as may be necessary to enforce the attendance of witnesses, a8 upon 
: 7835). an information or indictment. [R. C. 1905, § 9643; R. C. 1895, 

§ 10480. Appeal from judgment of removal. From a judgment of removal 
an appeal may be taken to the supreme court in the same manner as from 
a Judgment in a civil action ; but until such judgment is reversed the defendant 
is suspended from his office, and pending the appeal the office must be filled 
as in case of vacancy. [R. C. 1905, § 9644; R. C. 1895, § 7836.] 

§ 10481. Proceedings to remove state’s attorney. The same proceedings 
may be had on like grounds for the removal of a state’s attorney, except that 
the accusation must be delivered by the judge to the clerk, and by him to 
such person as may be appointed by the judge to act as prosecuting officer 
in the matter, who is authorized and required to conduct the proceedings. 
[R. C. 1905, § 9645; C. Cr. P. 1877, § 69; R. C. 1895, § 7837.] 

§ 10482. Other accusation and proceedings thereon. When an accusation 
in writing and verified by the oath of any person is presented to the district 
court, alleging that an officer within the jurisdiction of the court has been 
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guilty of charging and collecting illegal fees for services rendered or to be 
rendered in his office, or has refused or neglected to perform the official duties 
pertaining to his office, or has rendered himself incompetent to perform his 
said duties by reason of habitual drunkenness or other cause, the judge of 
the court to whom it is delivered must forthwith cause it to be transmitted 
to the state’s attorney of the county, or in case it is against the state’s attorney 
of the county, the accusation must be delivered by the judge to the clerk of 
the court and by him to such person as may be appointed by the judge to act 
as prosecuting officer in the matter, and the state’s attorney of the county or 
person appointed to prosecute, must cause a copy of said accusation to be 
served upon the accused and, by written notice, require him to appear before 
the court at a time specified, not more than twenty days nor less than five 
days from the time the accusation was presented, and answer said accusation. 
On the day named in said notice, or on some subsequent day not more than 
thirty days from that on which the accusation was presented, to be fixed 
by the judge, the court must proceed to hear the accusation and evidence 
offered in support of the same and the answer, if any is made, and the 
evidence offered by the party accused. The court may try and determine the 
issues unless the accused requires that they be submitted to a jury. If a 
jury 1s required the court must forthwith in a summary manner cause a 
Jury to be impaneled and the matter submitted to them. Challenges shall 
be allowed and the trial conducted in the same manner as a trial by jury in 
a civil action. If the charge is tried by the court it shall proceed as a civil 
action tried by the court. The decision of the court or the verdict of the 
jury shall be ‘‘ guilty,’’ or ‘‘ not guilty.’’ Costs shall be awarded as in a 
civil action. If the accused is found guilty either by the decision of the 
court or by the verdict of the jury, the court shall render judgment that 
the accused be removed from his office, and for the costs of the action. A 
statement of the case may be settled and an appeal taken as provided by 
law in a civil action. The court may, in its discretion, if the accused is 
found guilty, award treble costs against him. If the court finds that the 
accusation was made without probable cause, it must tax the costs of the 
Prosecution and trial against the complainant. [R. C..1905, § 9646; C. Cr. P. 
1877, § 70; R. C. 1895, § 7838.] 


Bo long as officer is permitted to remain in office he is entitled to salary, in absence 


y ou establishing different rule. Putnam v. Custer County, 25 S. D. 542, 127 


Officer may be removed for misconduct. Re Simpson, 9 N. D. 379, 83 N. W. 541. 

Removal cannot be delayed by appeal. Myrick v. McCabe, 5 N. D. 422, 67 N. W. 143. 

State’s attorney may be removed for willful refusal to prosecute case. State ex rel. 
Clyde v. Lauder, 11 N. D. 136, 90 N. W. 564. 

As to right to object to accusation in proceeding? under statute on any ground one 
Now pri by way of demurrer to complaint. State v. Richardson, 16 N. D. 1, 109 

- W. 1026. 

Appearance to challenge removal of county commissioner is equivalent to general 
appearance, and confers jurisdiction. Albrecht v. Zimmerly, 23 N. D. 337, 136 N. W. 


CHAPTER 5. 
BASTARDY PROCEEDINGS. 


§ 10483. Complaint for bastardy. Form. Any unmarried woman who is 
delivered of a bastard child, or is pregnant with a child, which, if born 
alive, may be a bastard, may make a complaint in writing under oath before 
& Justice of the peace or police magistrate against the person who 18 the 
father of such child. Such proceedings must be entitled in the name of 
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the state as plaintiff and against the accused as defendant. The compiaint 
shall be substantially in the following form: 
State of North Dakota, gs 
County of ene : 
BelGre 4242.006.004slsere des ederes ,d.P. 
(or Police Magistrate.) 
The State of North Dakota, Plaintiff, 


against 
Sina Breteciehe soecvcecceeeeee, Defendant. 

Gide erases ate hy 'sc6, 5S ersaes wayde eae , being first duly sworn on oath, says: That 
she is an unmarried woman and was on the ....... day Of 246545 eee »19.., 
delivered of a bastard child (or is pregnant with a child which, if born alive, 
may be a bastard), begotten by the defendant .......... palette eee oleae on 
or about the ........ day of ............ cOhOe ts Wh, So eKoe ais owen ees ss 

Wherefore, she asks that a warrant may be issued for the arrest of the 
defendant ............ Terre mee weeeee., that he may answer to such 


charge. 
Subscribed and sworn to, ete. 
[R. C. 1905, § 9647; R. C. 1895, § 7839.] - 

Proceedings under this and following sections are not strictly either civil or crim- 
inal proceedings, but partake somewhat of nature of both. State v. Lang, 19 N. D. 
679, 125 N. W. 558. : 

Bastardy act does not violate section 61 of state constitution. State v. Brandner, 
21 N. D. 310, 130 N. W. 941. . 

It is not necessary that complainant or her bastard child be residents of state to 
maintain bastardy proceedings, where proceeding ia instituted in county of defendants 
residence. State v. Etter, 24 S. D. 636, 140 Am. St. Rep. 801, 124 N. W. 957. 

Str eons properly instituted in name of state. State v. Bunker, 7 S. D. 
639, 65 N. W. 33. 

Probable cause for issuing of warrant. State v. McKnight, 7 N. D. 444, 75 N. W. 720. 

The proceeding is a civil action. That v. Knowles, 10 S. D. 471, 74 N. W. 201. 

Sufficiency of evidence to prove charge. State v. Peoples, 9 N. D. 146, 82 N. W. 749. 

A woman has a cause of action against father of her bastard child. Ingwaldson v. 
Skrivseth, 7 N. D. 388, 75 N. W. 772. 

Father liable for support of bastard child born without the state. State ex rel. Berge 
v. Patterson, 18 8. D. 251, 100 N. W. 162. 


§ 10484. Warrant issued. Form. Service. Upon the filing of the com- 
plaint the magistrate shall issue a warrant which, exclusive of the venue and 
title, shall be in substantially the following form: ; 
The state of North Dakota to any sheriff, constable, marshal or policeman in 

UDG COUNGY Of 32:6. oseeaeslew os Kdcebenwases e Ss 


You are therefore commanded forthwith to arrest the above named 


aera se ececcoccevsseeeee, and, unless he gives an undertaking in the sum of 
eae USL UaR Gane a Bee one dollars, to be approved by the clerk of the 
district court of the county where arrested, to bring him before me at 
Oe ee ee , OF in case of my absence or inability to act 


before the nearest or most accessible magistrate authorized to act in this 
county. | 
WAlOG Ab sieges casewaneyodekd j NIB) y44ad wars GB Ol i ciwacawes pkg sias 
Justice of the Peace (or Police Magistrate). 
The officer to whom such warrant is delivered may execute the same in any 
part of this state by arresting the defendant and taking him before a magis- 
trate as in such warrant directed. The undertaking required by the warrant 
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shall be conditioned for the defendant's appearance as prescribed in section 
10486. [R. C. 1905, § 9648; R. C. 1895, § 7840. ] 

§ 10485. How defendant released. If the defendant shall at any time 
after his arrest pay or secure to be paid to the complainant such sum of 
money as she may agree in writing to receive in full satisfaction and as shall 
be approved by the board of county commissioners of the county in which she 
resides and shall execute and give an undertaking with sufficient sureties 
to be approved by such board to the county in which she resides, conditioned 
to secure and indemnify such county from all charges for the maintenance 
of such child and shall also pay all expenses incurred by such county for the 
support of the mother during her lying in or of the child and the costs 
of prosecution, he shall be discharged. [R. C. 1905, § 9649; R. C. 1895, § 7841.] 

10486. Examination. Undertaking. Commitment. Upon the arrest of the 
defendant, unless he complies with the provisions of section 10485, or gives an 
undertaking as provided in section 10484, the defendant shall be taken before 
& magistrate as directed in the warrant of arrest, where he shall be entitled 
to a preliminary examination upon the charge made in the complaint. The 
provisions of article 11, chapter 6, of the code of criminal procedure, shall 
apply to such preliminary examination, except as otherwise provided in this 
chapter. If from such examination it appears to the magistrate that the 
complainant is an unmarried woman and has been delivered of a bastard child, 
or is pregnant with a child which if born alive may be a bastard, and that there 
1s sufficient cause to believe that such child was begotten by the defendant, 
the magistrate shall require him to execute and give an undertaking in a 
sum not less than five hundred dollars and not exceeding one thousand dollars, 
with sufficient sureties, payable to the state of North Dakota, and conditioned 
that he will appear at the next term of the district court of such county and 
from term to term until the final disposition of the proceeding to answer the 
complaint and abide the judgment and orders of the court therein. If the 
defendant fails to execute and give such undertaking the magistrate shall make 
an order committing him as in criminal actions. [1909, ch. 85; R. C. 1905, 
§ 9650; R. C. 1895, § 7842. | 

As to defendants’ rights and magistrates’ powers and duties in bastardy proceed- 

ings. State v. Carroll, 13 N. D. 383, 101 N. W. 317. 

§ 10487. How warrant returned. Undertaking. The warrant when ex- 
ecuted together with any undertaking given by the defendant shall be returned 
by the officer making the arrest to the magistrate who issued the warrant 
or his successor in office, and the magistrate shall transmit any undertaking 
given by the defendant together with a transcript of his proceedings and 
all other papers in the case, without delay, to the clerk of the district court 
of the proper county. [R. C. 1905, § 9651; R. C. 1895, § 7843.] . 

. Exact reduction of pages of docket containing entries need not be transmitted by 

Justice. State v. Carroll, 13 N. D. 383, 101 N. W. 317. ; 

§ 10488. Undertaking after commitment. Any person imprisoned for failure 
to give such undertaking may be discharged by giving the same with sufficient 
sureties at any time after his commitment; such undertaking may be taken 
and approved by the magistrate before whom such proceeding was had or 
by the judge of the district court before whom the same is pending. [R. C. 
1905, § 9652; R. C. 1895, § 7844.] ; 

§ 10489 Proce for trial. The trial of such proceeding shall, except 
as herein otherwise provided, be governed by the law regulating civil actions. 

é clerk shall place such proceedings upon the calendar for trial at the 

term of the district court after the papers therein are received by him. 

© notice of trial and note of issue need be served or filed. [R. C. 1905, 

9653; R. C. 1895, § 7845.] 


Trial in bastardy case is governed by rules of civil trials, and state has burden of 
Froving its alle eons by teir prenonderance of evidence only. State v. Brandner, 21 
- D. 310, 130 N. W. 941. 
2397 


Ce he 2 a ea ree 


§§ 10490-10496 CRIMINAL PROCEDURE. Bastardy Proceedings. 


§ 10490. Answer. Trial. By court. By jury. If the defendant answers, 
denying the charge, the issue shall be tried by the court, unless a jury 18 
demanded by either party, in which case the issue shall be tried by jury. 
[R. C. 1905, § 9654; R. C. 1895, § 7846. ] 

§ 10491. Defendant adjudged father. Judgment. If the court or jury 
finds that the defendant is the father of such child, or if the defendant fails 
to answer the charge, he shall be adjudged the father of such child and the 
court shall render such judgment as may seem necessary to secure, with 
the assistance of the mother, the maintenance and education of such child, 
until such time as the child is likely to be able to support itself, which judg- 
ment shall be docketed by the clerk as judgments in civil actions. Such judg- 
ment shall direct the person to whom and the times at which any parts of 
the same shall be paid and shall also require the defendant to secure the 
payment thereof by an undertaking executed by him with sufficient sureties 
and in default thereof the defendant shall be committed to jail until dis- 
charged according to law. The court may at any time upon the motion 
of either party, upon ten days’ notice to the other party, vacate or modify 
such judgment as justice may require. [R. C. 1905, § 9655; R. C. 1895, § 7847.] 

Bastardy proceeding is not quasi-criminal but is civil action. State ex rel. Patterson 
v. Pickering, 29 S. D. 207, 40 L.R.A.(N.S.) 144, 136 N. W. 105. 

Court may commit unsuccessful defendant in bastardy proceedings until undertaking 
is furnished, although an undertaking was given in lower court. State ex rel. Berge 
v. Patterson, 18 S. D. 251, 100 N. W. 162. 

§ 10492. Imprisoned ninety days. Discharge. Any person who shall have 
been so imprisoned ninety days may apply for his discharge from imprisonment 
in the manner provided in the code of civil procedure for the discharge from 
imprisonment of persons confined in jail upon executions against the person. 
[R. C. 1905, § 9656; R. C. 1895, § 7848.] 

§ 10493. Execution may issue. Exemptions. Executions may issue on such 
judgment whenever any amount is due on the same and shall be executed as 
an execution on a judgment in a civil action, and no property, except abso- 
lute exemptions, shall be exempt from such execution. [R. C. 1905, § 9657; 
R. C. 1895, § 7849.] : 

§ 10494. Woman failing to prosecute. County commissioners. If any 
woman mentioned in section 10483 fails to prosecute the father of her child and 
such child is likely to become a public charge, any member of the board of 
county commissioners of the county where she resides may apply to a Justice 
of the peace or police magistrate of such county, who shall thereupon examine 
her under oath as to who is the father of such child, the time when and place 
where such child was begotten and as to such other circumstances as are 
deemed necessary; the magistrate shall thereupon issue a warrant for the 
arrest of the person charged with being the father of the child and the same 
proceedings shall be had thereon and with like effect as in cases of complaint 
made by the woman. [R. C. 1905, § 9658; R. C. 1895, § 7850.] 

§ 10495. Prosecution limited. No proceedings under this chapter shall 
be instituted unless commenced within one year after the birth of such child, 
but no time during which the defendant is not an inhabitant of or usually 
residing within this state is a part of the time limited for the commencement 
of such proceeding. [R. C. 1905, § 9659; R. C. 1895, § 7851.] 

Abatement of bastardy proceedings by death. 30 L.R.A.(N.S.) 1167. 

§ 1049. Other provisions applicable. The provisions of articles 8 and 9 
of chapter 11 of the code of civil procedure relating to exceptions and new 
trials, and the provisions of chapter 15 of such code relating to appeals 


are applicable to proceedings under this chapter. [R. C. 1905, § 9660; R. C. 
1895, § 7852.] 


Attention is called to the fact that since the enactment of this section, numerous 
provisions of the above specified portions of the code of civil procedure have been 
amended or repealed and substitutes therefor enacted. The new provisions are herein 
sections 7653, 7654, 7655, 7656, 7662, 7664, 7666, 7820, 7841, 7843, 7847 and 7848. 
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§ 10497. State’s attorney must prosecute. The several state’s attorneys 
within their respective counties shall prosecute all proceedings under this 


chapter. [R. C. 1905, § 9661; R. C. 1895, § 7853.] 
Right of prosecutrix in bastardy proceedings to private counsel. 83 L.R.A.(N.S.) 463. 


0498. Action on undertaking. If the defendant fails to appear in accord- 
ance with the terms of the undertaking provided for in section 10486 the 
state’s attorney of the county shall commence an action thereon in the name 
of the state for the recovery of the full amount specified in such undertaking, 
which amount is declared to be liquidated damages. The judgment in such 
action shall direct the payment of such money as provided in section 10491, 
so far as the same is applicable and the court may also direct the clerk to 
issue a bench warrant for the arrest of the defendant and the provisions of 
sections 10712 and 10713 of this code, so far as the same are applicable, shall 
Teal proceedings under such warrant. [R. C. 1905, § 9662; R. C. 1895, 

§ 10499. Proceedings on undertaking. If at any time after having given 
the undertaking provided for in section 10491, the defendant shall be in 
default in the payment of any sum provided for in the judgment, the court 
may upon motion of the state’s attorney, upon ten days’ notice to the defendant 
and his sureties, enter up judgment on such undertaking and award execution 
for the amount of money due upon such judgment at the time such motion 
is heard. [R. C. 1905, § 9668; R. C. 1895, § 7855.] ns 

§ 10500. Deposit instead of undertaking. The defendant instead of giving 
any undertaking required under the provisions of this chapter may deposit 
with the clerk of the district court of the county in which such proceeding 
is commenced, a sum of money equal to the amount for which such under- 
taking is required to be given. Such deposit shall be held to answer the 
event of such proceeding to the same extent and upon the same conditions 
as the undertaking in lieu of which such deposit is made. [R. C. 1905, § 9664; 
R. ©. 1895, § 7856.] 


CHAPTER 6. 


PROCEEDINGS IN CRIMINAL ACTIONS PROSECUTED BY INFORMATION OR IN- 
DICTMENT, TO THE COMMITMENT INCLUSIVE. 


AgticLe 1. Locan JurispIcTIon oF PuBiio OFFENSES, §§ 10501-10519. 


2. True or CommeENcine CrowinaL Actions, §§ 10520-10524. 
3. THe CoMPLAINT, INFORMATION OR INDICTMENT AND MAGISTRATES, 
§§ 10525-10529. 

4, Toe Compiaint, §§ 10530-10534. 

5. THE WARRANT OF ARREST, §§ 10535-10555. 

6. ARREST, BY WHOM AND How Mang, §§ 10556-10579. 

7. WARRANTS AND SERVICE THEREOF BY TELEGRAPH, §§ 10580-10584. 
8. Rattway Porice, §§ 10585-10591. 

9. RETAKING AFTER AN ESCAPE OR REsouE, §§ 10592, 10593. 
10. IDENTIFICATION OF PERSONS CHARGED WITH CRIME, § 10594. 

11. PRELIMINARY Examinations, §§ 10595-10624. 


ARTICLE 1.— LOCAL JURISDICTION OF PUBLIC OFFENSES. 


§ 10501. Who punishable in this state. Every person is liable to _punish- 
ment under the laws of this state, for a crime or public offense committed by 
him therein, or as otherwise prescribed by the penal code, except when it 
18 by law cognizable exclusively in the courts of the United States. [R. C. 


1905, § 9665 ; C. Cr. P. 1877, § 71; R. C. 1895, § 7857.] 
Place where crime is deemed to have been committed. 44 Am. St. Rep. 79. 
_ Absence of accused from territorial jurisdiction at time of offense as affecti 
diction. 33 L.R.A.(N.S.) 331. 


ng juris- 
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§ 10502. Commenced without, consummated within. When the commission 
of a public offense commenced without this state is consummated within its 
boundaries, the defendant is liable to punishment therefor in this state, though 
he was out of the state at the time of the commission of the offense charged, 
if he consummated it in this state through the intervention of an innocent 
or guilty agent, or by any other means proceeding directly from himself ; 
and in such case, the jurisdiction is in the county or judicial subdivision in 
which the offense is consummated. [R. C. 1905, § 9666; C. Cr. P. 1877, § 72; 
R. C. 1899, § 7858.] 


Jurisdiction of homicide where mortal wound is inflicted in one state or country 
and death occurs in another. 39 L.R.A.(N.S.) 822. 


§ 10503. Duel without, death within state. When an inhabitant or resident 
of this state, by previous appointment or engagement fights a duel, or is con- 
cerned as a second or surgeon therein, out of the jurisdiction of this state, and 
in the duel a wound is inflicted upon a person, whereof he dies in this state, 
the jurisdiction of the offense is in the county or judicial subdivision where 
the death happens. [R. C. 1905, § 9667; C. Cr. P. 1877, § 73; R. C. 1895, § 7859. ] 

§ 10504. Inhabitant leaving to evade law. When an inhabitant or resident 
of this state leaves the same for the purpose of evading the operation of the 
provisions of the statutes relating to dueling, and challenges to fight, with the 
intent or for the purpose of doing any of the acts prohibited therein, the 
Jurisdiction is in the county or judicial subdivision of which the offender 
was an inhabitant or resident when the offense was committed. [R. C. 1905, 
§ 9668; C. Cr. P. 1877, § 74; R. C. 1895, § 7860. ] 

§ 10505. Part committed in different counties. When a crime or public 
offense is committed in part in one county or judicial subdivision and in part 
in another, or the acts or effects thereof, constituting or requisite to the con- 
summation of the offense occur in two or more counties or judicial subdi- 
visions, the jurisdiction is in either or any of said counties or judicial subdi- 
visions. [R. C. 1905, § 9669; C. Cr. P. 1877, § 75; R. C. 1895, § 7861.] 

Accused may be tried for embezzlement in county in which he was intrusted with and 
to which he was to return property. State v. Allen, 21 S. D. 121, 110 N. W. 92. 

§ 10506. Committed near boundary. When a public offense is committed 
on the boundary of two or more counties or judicial subdivisions, or within five 
hundred yards thereof, the jurisdiction is in either county or judicial sub- 
division. [R. C. 1905, § 9670; C. Cr. P. 1877, § 76; R. C. 1895, § 7862.] 

§ 10507. On board vessel. When an offense is committed in this state on 
board a vessel navigating a river, lake or canal, or lying therein in the 
prosecution of her voyage, the jurisdiction is in any county or judicial 
subdivision through which the vessel is navigated in the course of her voyage, 
or in the county or judicial subdivision where the voyage terminates. [R. C. 
1905, § 9671; C. Cr. P. 1877, § 77; R. C. 1895, § 7863. } ; 

§ 10508. Certain enumerated cases. The jurisdiction of a criminal action: 

1. For torcibly and without lawful authority seizing and confining another, 
or inveigling or kidnapping him, with intent, against his will, to cause him 
secretly or forcibly to be confined or imprisoned in this state, or to be sent out 
of this state or from one county to another; or, 

2. For maliciously, forcibly or fraudulently taking or enticing away 4 
child under the age of twelve years, with intent to detain and conceal such 
ean from its parents, guardian or other person having lawful charge of the 
c ; OF, ; 

3. For inveigling, enticing or taking away any unmarried female of previous 
chaste character, under the age of twenty years, for the purpose of prostitution, 
or for aiding or assisting in such abduction, for such purpose; or, 

4. For taking away any female under the age of eighteen years, from her 
father, mother, guardian or other person having the legal charge of her 
person, without his consent, either for the purpose of concubinage or prostitu- 
tion, 
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Is in any county or judicial subdivision in which the offense is committed, 
or into or out of which the person upon whom the offense was committed, 
may, in the commission of the offense, have been brought or in which an act 
was done by the accused in instigating, procuring, promoting, aiding or 
assisting or in being an accessory to the commission of the offense or in 
abetting the parties concerned therein. [R. C. 1905, § 9672; C. Cr. P. 1877, 
§ 78; R. C. 1895, § 7864.] 

§ 10509. Proceedings in certain cases. When property taken in one county 
or judicial subdivision, by burglary, robbery, larceny or embezzlement, has 
been brought into another, the jurisdiction of the offense is in either. But if 
before the conviction of the defendant in the latter, he is indicted in the 
former county or judicial subdivision, the sheriff of the latter must, upon 
demand, deliver him to the sheriff of the county or judicial subdivision where 
the indictment was found, upon being served with a certified copy of the 
indictment and a receipt indorsed thereon, of the delivery of the body of the 
defendant, and is on filing the copy of the indictment and the receipt, 
exonerated from all liability in respect to the custody of the defendant. The 
sheriff having the custody of the accused shall not surrender him except 
upon an indictment by a grand jury. [R. C. 1905, § 9673; C. Cr. P. 1877, § 80; 
R. C. 1895, § 7865.] 

§ 10510. Treason. Overt act without state. The jurisdiction of a criminal 
action for treason, when the overt act is committed out of this state, is in 
ef coe or judicial subdivision of the state. [R. C. 1905, § 9674; R. C. 1895, 

§ 10511. Jurisdiction of accessory. In the case of an accessory in the com- 
mission of a public offense, the jurisdiction is in the county or judicial sub- 
division where the offense of the accessory was committed notwithstanding 

the principal offense was committed in another county or judicial subdivision. 
— [R. C. 1905, § 9675; C. Cr. P. 1877, § 81; R. C. 1895, § 7867.] 

§ 10512. Conviction or acquittal in another state. When an act charged as 
& public offense is within the jurisdiction of another state, country or territory 
a8 well as in this state, a conviction or acquittal thereof in the former is a 
bar to a prosecution or indictment therefor in this state. [R. C. 1905, § 9676; 
C. Cr. P. 1877, § 82; R. C. 1895, § 7868.) — 

§ 10518. Conviction or acquittal in another county. When an offense is in 
the jurisdiction of two or more counties, a conviction or acquittal thereof in 
one county is a bar to a prosecution or indictment thereof in another. [R. C. 
1905, § 9677; C. Or. P. 1877, § 83; R. C. 1899, § 7869.] _ 

§ 10514. Escaping from penitentiary. The jurisdiction of a criminal action 
for escaping from or breaking the penitentiary, with intent to escape there- 
from, or for attempting by force or violence or in any other manner to escape 

om said prison, is in the county where the same is located. [R. C. 1905, 
§ 9678; C. Cr. P. 1877, § 84; R. C. 1895, § 7870.] 

§ 10515. Escaping from jail. The jurisdiction of a criminal action for 
breaking or escaping from the jail of any county is in the county where said 
Jail is located. [R. C. 1905, § 9679; C. Cr. P. 1877, § 84; BR. C. 1895, § 7871.) 

§ 10516. Bringing stolen property into state. The jurisdiction of a criminal 
action for stealing in any state, country or territory, the property of another, 
or recelving it, knowing it to have been stolen, and bringing the same into 
this state, is in any county or judicial subdivision into which such stolen 


Property has been brought. [R. C. 1905, § 9680; C. Cr. P. 1877, § 85; R. C. 
1895, § 7872, 


osecution for larceny of one who receives or sells within the state prope actually 

stolen with his connivance by another in another state. 48 L.R.A.(N. -) 207, 

§ 10517. Murder or mansiaughter. The jurisdiction of a criminal action 

,0r murder or manslaughter, when the injury which caused the death was 

Inflicted in one county or judicial subdivision and the party injured dies in 

another or out of the state, is in the county or judicial subdivision where the 
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injury was inflicted. [R. C. 1905, § 9681; C. Cr. P. 1877, § 86; R. C. 1895, 
§ 7873.] 

§ 10518. Against a principal not present. The jurisdiction of a criminal 
action against a principal in the commission of a public offense, when such 
principal is not present at the commission thereof, is in the same county or 
judicial subdivision in which it would be under this code, if he was so present 
and aiding and abetting therein. ([R. C. 1905, § 9682; C. Cr. P. 1877, § 87; 
R. C. 1895, § 7874.] 7 

§ 10519. Violating enumerated sections. The jurisdiction of a criminal 
action for the violation of any of the provisions of sections 9815, 9816 and 
9817 of the penal code is in any county or judicial subdivision, either : 

1. In which any act is done toward the commission of the offense; or, 

2. Into, out of or through which the offender passed to commit the offense; 
or, | 
8. Where the offender is arrested. [R. C. 1905, § 9683; R. C. 1895, § 7875.] 


ARTICLE 2.— Torre oF CoMMENCING CRIMINAL ACTIONS. 


§ 10520. For murder not limited. There is no limitation of the time within 
which a prosecution for murder must be commenced. It may be commenced 
at any time after the death of the person killed. [R. C. 1905, § 9684; C. Cr. P. 
1877, § 88; RB. C. 1895, § 7876.] 

§ 10521. For felony other than murder. An information for any other 
felony than murder must be filed, or an indictment found, within three years 
after its commission; provided, that nothing in this section contained shall 
be construed to bar or prevent a person prosecuted for murder from being 
found guilty of manslaughter and punished accordingly. [R. C. 1905, § 9689; 
C. Cr. P. 1877, § 89; R. C. 1895, § 7877.] ; 

§ 10522. For misdemeanor. An information, or a complaint for a misde- 
meanor, except as otherwise specially limited by. law, must be filed, or an 
indictment found, within two years after its commission. [R. C. 1905, § 9686; 
R. C. 1895, § 7878. ] 


Is not applicable to bastardy proeed ‘nee. State ex rel. Patterson v. Pickering, 29 
8. D. 207, 40 L.R.A.(N.S.) 144, 1836 N. W. 105. 


§ 10523. Time of defendant’s absence. If when the crime or public offense 
is committed, the defendant is out of the state, the information may be filed, 
or the indictment found, within the time herein limited, after his coming 
within the state, and no time during which the defendant is not an inhabitant 
of, or usually resident within this state, is part of the limitation. [R. C. 1905, 
§ 9687; C. Cr. P. 1877, § 90; R. C. 1895, § 7879.] or 

§ 10524. When action is commenced. An information is filed or an indict- 
ment found within the meaning of this article when it is presented, if an 
information, by the state’s attorney or person appointed to prosecute, or 
an indictment, by the grand jury, in open court, and there received and filed ; 
or if a complaint, when filed by a magistrate having jurisdiction to hear, 
oe ema the action. [R. C. 1905, § 9688; C. Cr. P. 1877, § 91; R. C. 

Not ae to allege absence from state in information; defendant must plead limi- 
tation or it will be waived. Smith v. Jones, 16 S. D. 337, 92 N. W. 1084; State v. 
Murphy, 9 N. D. 175, 82 N. W. 738. 

Complaint is not insufficient because it shows on its face that the offense was com- 


mitted more than three years before, without pleading the exception. Smith v. Jones, 
16 8. D. 337, 92 N. W. 1084. 


ARTICLE 3.— THE CoMPLAINT, INFORMATION OR INDICTMENT AND MAGISTRATES. 


§ 10525. Complaint defined. A complaint is a statement in writing made 
to a magistrate that a person has been guilty of some designated crime or 
public offense, and subscribed and sworn to by the complainant. [R. C. 1905, 
§ 9689; R C, 1895, § 7881.] 
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§ 105626. Indictment defined. An indictment is an accusation in writing, 
presented by a grand jury to a competent court, charging a person with a 
nb or public offense. [R. C. 1905, § 9690; C. Cr. P. 1877, § 186; R. C. 1895, 

7882. ] sot 

§ 10527. Information defined. An information is an accusation in writing, 
in form and substance like an indictment for the same offense, charging a 
person with a crime or public offense, signed and verified by some person and 
presented to a police magistrate, or to the district court, and filed by said 
police magistrate, if presented to him, or if presented to the district court, 
a the office of the clerk of said court. [R. C. 1905, § 9691; R. C. 1895, 
; a of complaint; when sufficient. State v. Severine, 2 8. D. 238, 49 N. W. 1056; 

State v. Barnes, 3 N. D. 131, 54 N. W. 541; State v. Rozum, 8 N. D. 548, 80 N. W. 477. 

§ 10528. Magistrates defined. A magistrate is an officer authorized by law, 
to issue a warrant for the arrest of a person charged with a crime or public 
offense. [R. C. 1905, § 9692; C. Cr. P. 1877, § 93; R. C. 1895, § 7884. ] 

§ 10529. Who are magistrates. The following officers are magistrates : 

1. The judges of the supreme court, with authority to act as such through- 
out the state. 

2. The judges of the district courts, with authority to act as such through- 
out the judicial districts for which they are respectively elected. 

- As limited by law directing the place of exercising their jurisdiction 
and authority, county, city, township and other justices of the peace, police 
magistrates and, when authorized by law, the judges of the county courts, 
with authority to act as such throughout the counties or the judicial sub- 

visions in which the county, city, township or municipality for which they 
are respectively elected are located. [R. C. 1905, § 9693; C. Cr. P. 1877, § 94; 
R. C. 1895, § 7885. 

By act 1909, ch. 80, § 35, section 8964 herein, it is provided that: “The judge 
of a county court having increased jurisdiction may act as a committing magistrate, 
and hold preliminary examinations in any part of his county.” 


01 We, magistrates are ex-officio justices of the peace. State v. Wright, 15 S. D. 628, 
- W. 311, 


ARTIOLE 4.— THE COMPLAINT. 


§ 10530. What complaint must state. The complaint must state: oe 
1. The name of the person accused, if known, or if not known and it is so 
stated, he may be designated by any other name. 
- The county or Judicial subdivision in which the offense was committed. 
- The general name of the crime or public offense. ; 
4. The acts or omissions complained of as constituting the crime or public 
offense named. 
“Lo person against whom, or against whose property the offense was 
Committed, if known, and, . x 3 
6. If the offense is against the property of any person, a general description 
of such property. The complaint must be subscribed and sworn to by the 


Complainant. [R. C. 1905, § 9694; R. G. 1895 § 7886. ] 
As to sufficiency of oan for nuisance. State v. Wianewski, 13 N. D. 649, 102 
N. W. 883, 3 A. éL. Ann. Cas. 907. 
2. Charge of time and place in indictment for homicide. 3 L.R.A.(N.S.) 1020. 


Ps Sufficiency of description of money in an indictment for larceny. 36 L.R.A.(N.S.) 


§ 10581. Who may make complaint. Every person who has reason to 
elieve that a crime or public offense has been committed, must make com- 
Plaint against such person before some magistrate having authority to make 
inquiry of the same. [R. C. 1905, § 9695; R. C. 1895, § 7887.] Bek 

§ 10532. Magistrate may examine complainant. When a complaint is made 
before & magistrate, charging a person with the commission of a crime or 
public offense, such magistrate may examine the complainant, under oath, 
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as to his knowledge of the commission of the offense charged, and he may 
also examine any other persons. [R. C. 1905, § 9696; R. C. 1895, § 7888.] 


Complaint or information based on information and belief as basis for issuance of 
warrant. 10 L.R.A.(N.S.) 159; 25 L.R.A.(N.S.) 60. 


§ 10533. Accused arrested without warrant. When any officer or other 
person shall bring any person he has arrested without a warrant, before a 
magistrate, it is the duty of such officer or person to specify the charge upon 
which he has made the arrest. It is then the duty of the magistrate or state’s 
attorney to make a complaint of the offense charged, and cause the officer 
or person, or some other person, to subscribe and make oath to such complaint 
and file it. [R. C. 1905, § 9697; R. C. 1895, § 7889.] 

§ 10534. Witnesses other than complainant. Every person making com- 
plaint charging the commission of a crime or public offense, must inform the 
magistrate of all persons whom he believes to have any knowledge of its 
commission, and the magistrate, at the time of issuing the warrant, may 
issue subpoenas for such persons, requiring them to attend at a specified time 
and place as witnesses. [R. C. 1905, § 9698; R. C. 1895, § 7890.] 


ARTICLE 5.— THE WARRANT OF ARREST. 


§ 10535. Issuance of warrant. Justices of the peace. When a complaint, 
verified by oath or affirmation, is laid before a magistrate, charging the 
commission of a crime or public offense, he must, if satisfied therefrom that 
the offense complained of has been committed, and that there is reasonable 
ground to believe that the accused committed it, issue a warrant for his 
arrest; but when the magistrate before whom the complaint is made is a 
Justice of the peace, before issuing the warrant, the complaint, if made by 
any person other than the state’s attorney of the county, and other evidence 
taken by such magistrate relating to the offense charged, must be submitted 
to such state’s attorney and he must examine into the charge and enter either 
his approval or disapproval of the issuance of a warrant upon such complaint. 
If the state’s attorney disapproves, no warrant shall be issued, but if he 
approves the issuance of a warrant such magistrate shall proceed accordingly; 
provided, however, that in cases when it appears from statements of the 
complaint or other written evidence submitted to the magistrate that the 
accused is liable to escape from the county before the approval of the state’s 
attorney can be had as hereinbefore prescribed and such magistrate so certifies 
on the complaint, and in all cases mentioned in section 10533 of this code, 8 
warrant may issue without the approval of the state’s attorney. No justice 
of the peace shall receive any fees or allowances whatever for any act done 
or services rendered in a criminal action or proceeding commenced or prose- 
cuted in disregard of the provisions of this section. [R. C. 1905, § 9699; 
C. Cr. P. 1877, § 95; R. C. 1895, § 7891.] 

_ § 10536. Warrant defined. Form. A warrant of arrest is an order in writ- 
ing, In the name of the state, signed by a magistrate, commanding the arrest 


of the defendant, and may be substantially in the following form: 
State of North Dakota, c 


County of ............ 
The state of North Dakota to any sheriff, constable, marshal or policeman in 
this state (or in the county of.............. , or as the case may be): 


Complaint upon oath having been this day laid before me that the crime 
of (designating it) has been committed, and accusing C. D. thereof; 

You are therefore commanded forthwith to arrest the above named C. D., 
and bring him before me at (naming the place), or, in case of my absence or 
inability to act, before the nearest or most accessible magistrate in this county. 

Dated At. ccecccccscecees, thi8.......... BY -Of ss ossce bes oe | 

KE. F., Justice of the Peace, 


(or as the case may be.) 
[R. C. 1905, § 9700; C. Cr. P. 1877, § 96; R. C. 1895, § 7892.] 
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§ 105387. Requisites of warrant. The warrant must specify the name of the 
defendant, or if it is unknown to the magistrate, the defendant may be 
designated therein by any name. It must also state an offense in respect to 
which the magistrate has authority to issue the warrant, and the time of 
Issuing it, and the county, city, town or village where it is issued, and be 
signed by the magistrate with his name of office. [R. C. 1905, § 9701; C. Cr. P. 
1877, § 97; R. C. 1899, § 7893.] 

-§ 10538. Directed to peace officer. Execution. The warrant must be 
directed to and executed by a peace officer. [R. C. 1905, § 9702; C. Cr. P. 
1877, § 98; R. C. 1899, § 7894.] 

§ 10539. Peace officer defined. A peace officer is a sheriff of a county or his 
deputy, or a constable, marshal or policeman of a township, city, village or 
town. [R. C. 1905, § 9703; C. Cr. P. 1877, § 99; R. C. 1895, § 7895.] 

§ 10540. To whom judge may direct warrant. If the warrant is issued by 
a Judge of the supreme court or by a judge of the district court it may be 
directed generally to any sheriff, constable, marshal or policeman in the 
state, and may be executed by any of such officers to whom it may be delivered 
1895, pene s the state. [R. C. 1905, § 9704; C. Cr. P. 1877, § 100; BR. C. 

§ 10541. To whom, other magistrate. If it is issued by any other magis- 
trate, it may be directed generally to any sheriff, constable, marshal or 
policeman in the county or judicial subdivision in which it is issued, and may 
be executed by such officer in any part of the state. [R. C. 1905, § 9705; 
C. Cr. P. 1877, § 101; R. C. 1895, § 7897.] 

8 10542. Officer executing may command assistance. An officer arresting 
& person for whom he has a warrant, in a county or judicial subdivision other 
than the one in which he holds office, may, in the county or judicial sub- 
division where he finds such person, call for assistance and command aid, and 
§ 7898 | authority as if in his own county. [R. C. 1905, § 9706; R. C. 1895, 


§ 10543. Duty of officer if felony. If the offense charged in the warrant is 
a felony, the officer making the arrest must take the accused before the 
magistrate who issued the warrant, or some other magistrate in the same 
county as provided in the warrant of arrest. [R. C. 1905, § 9707; C. Cr. P. 
1877, § 103; R. C. 1895, § 7899.] 
8 10544, If a misdemeanor. Bail. If the offense charged in the warrant 
18 &@ misdemeanor not within the jurisdiction of the magistrate who issued 
it to Punish, and the accused is arrested in another county or judicial sub- 
division, the officer must, upon being required by the accused, take him 
before a magistrate in that county or judicial subdivision, who must admit 
him to bail and take bail from him accordingly. But if there is no magistrate 
Tesiding within the county or judicial subdivision wherein the accused is 
arrested and the accused requires it, the officer must take him before a magis- 
trate of any other county nearer or more accessible than the magistrate 
issuing the warrant and said magistrate must admit him to bail and take bail 
one accordingly. [R. C. 1905, § 9708; C. Cr. P. 1877, § 104; R. C. 1895, 

§ 10545. Procedure when bail taken. On taking bail, the magistrate must 
oe that fact on the warrant, and deliver the warrant and undertaking of 
ail to the officer having charge of the accused. The officer must then dis- 
charge the accused from arrest, and must without delay deliver the warrant 
and undertaking to the clerk of the court at which the accused is required to 
*ppear. [R. C. 1905, § 9709; C. Cr. P. 1877, § 105; R. C. 1895, § 7901.) 
ne 10546, When bail is not given. If, on the admission of the accused to bail, 
the bail ly not forthwith given, the officer must take the accused before the 
magistrate who issued the warrant, or, in case of his absence or inability 
to act, before the nearest or most accessible magistrate in the same county 
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and must at the same time deliver to the magistrate the warrant with his 
return thereon indorsed and subscribed by him. [R. C. 1905, § 9710; C. Cr. P. 
1877, § 106; R. C. 1895, § 7902.] 

§ 10547. Misdemeanor within magistrate’s jurisdiction. If the offense 
charged is within the jurisdiction of the magistrate to try and punish upon 
conviction, the accused, if arrested in another county or judicial subdivision, 
must be taken before the magistrate who issued the warrant, or, if he 18 
absent, then before some other magistrate, as provided in the last preceding 
section. [R. C. 1905, § 9711; R. C. 1895, § 7903.] 

§ 10548. Delay prohibited. Attorney. The accused must in all cases be 
taken before the magistrate without unnecessary delay, and any attorney 
at law entitled to practice in the courts of record of North Dakota, may, at 
his request, visit such person after his arrest. [R. C. 1905, § 9712; C. Cr. P. 
1877, § 108; R. C. 1895, § 7904. | : 

Requesting to be taken before some other magistrate than nearest one waives objec- 
tion to jurisdiction. Richardson v. Dybedahl, 14 8. D. 126, 84 N. W. 486. 

§ 10549. Magistrate not issuing the warrant. If the accused is taken before 
& magistrate other than the one who issued the warrant, the complaint on 
which the warrant was granted must be sent to that magistrate, or if it 
cannot be procured, the prosecutor and his witnesses must be summoned to 
. give their testimony anew. [R. C. 1905, § 9713; C. Cr. P. 1877, § 109; R. C. 
1895, § 7905.] 

§ 10550. Accused from other county. When a complaint is laid before a 
magistrate of the commission of a crime or public offense, triable in another 
county of this state, but showing that the accused is in the county or judicial 
subdivision where the complaint is laid, the same proceedings must be had 
as prescribed in this article, except that the warrant must require the accused 
to be taken before the nearest and most accessible magistrate of the county 
in which the offense is triable, and the complaint of the complainant, with 
the depositions, if any, of the witnesses who may have been produced, must 
be delivered by the magistrate to the officer to whom the warrant is delivered. 
[R. C. 1905, §- 9714; C. Cr. P. 1877, § 110; R. C. 1895, § 7906.] 

§ 10551. Taken to proper county. The officer who executes the warrant 

must take the accused before the nearest or most accessible magistrate of 
the county or judicial subdivision in which the offense is triable, and must 
deliver to him the complaint and the depositions, if any, and the warrant 
with his return indorsed thereon, and the magistrate must then proceed in 
the same manner as upon a warrant issued by himself. [R. C. 1905, § 9715; 
C. Cr. P. 1877, § 111; RB. C. 1895, § 7907.] 
_ § 10552. If offense a misdemeanor. If the offense charged in the warrant 
issued pursuant to section 10550 is a misdemeanor not within the jurisdiction 
of the magistrate to try and punish, the officer must, upon being required by 
the accused, take him before a magistrate of the county in which the warrant 
was issued, who must admit the accused to bail and immediately transmit 
the warrant and complaint and depositions, if any, and undertaking, to the 
clerk of the court in which the accused is required te appear. [R. C. 1905, 
§ 9716; C. Cr. P. 1877, § 112; R. C. 1895, § 7908.] 

8 10553. Privilege of officer. An officer who has arrested a person charged 
with a crime or public offense in any county or judicial subdivision, may take 
and convey such person through such parts of this state as shall be in the 
ordinary route of travel from the place where he shall have been arrested 
to the place where he is to be conveyed and delivered under the process by 
which the arrest shall have been made, and such conveyance shall not be 
deemed an escape. [R. C. 1905, § 9717; R. C. 1895, § 7909.] 

§ 10554. Officer not liable to arrest. While having in charge any person 
arrested in a criminal action or proceeding, neither the officer, nor any of 
his assistants, shall be liable to arrest on civil process; and such officer 1s 
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authorized to require any citizen to aid in securing the accused, and to retake 
him, if he escapes, in any part of the state, as if he was within his own county ; 
and a refusal or neglect to render such aid Shall be an offense in the same 
manner as if he was an officer of the county or judicial subdivision where 
such aid is required. [R. C. 1905, § 9718; R. C. 1895, § 7910.] 

§ 10555. Giving bail deemed waiver of examination. Any person arrested 
for a misdemeanor not within the jurisdiction of a magistrate to hear, try 
and punish, in any county or judicial subdivision other than the county or 
judicial subdivision wherein the offense is triable, shall, if admitted to bail 
and released thereon, be deemed to have waived all and every right to a 
Preliminary examination upon said charge before any magistrate and such 
person may be informed against, tried and punished, upon conviction of such 
offense, in all respects as if such preliminary examination had been had. 
[R. C. 1905, § 9719; R. C. 1895, § 7911.] 


ARTICLE 6.— ARREST, BY WHom AND How Manz. 
_ § 10556. Arrest defined. An arrest is the taking of a person into custody 
in the manner authorized by law. [R. C. 1905, § 9720; C. Cr. P. 1877, § 113; 
R. C. 1895, § 7912.) 

§ 10557. Who may make. An arrest may be made, either: 

1. By a peace officer, under a warrant. 

2. By a peace officer without a warrant ; or, 
fae ret tien person. [R. C. 1905, § 9721; C. Cr. P. 1877, § 114; R. C. 

§ 10558. Officer may summon aid. Any officer making an arrest may orally 
Summon as many persons as he deems necessary to aid him therein. [R. C. 
1905, § 9722; C. Cr. P. 1877, § 115: RB. C. 1899, § 7914.] 

_ § 10559. Persons must aid. Every person when required must aid an officer 
in the making of an arrest. [R. C. 1905, § 9723; R. C. 1895, § 7915.) 

_ § 10560. When made for felony. Misdemeanor. If the offense charged 
18 a felony, the arrest may be made on any day, and at any time of the day 
or night. If it is a misdemeanor, the arrest cannot be made at night, unless 
upon the direction of the magistrate indorsed upon the warrant. [R. C. 1905, 
§ 9724; C. Cr. P. 1877, § 116; R. C. 1899, § 7916.] 

§ 10561. How arrest made. An arrest is made by an actual restraint of 
the person of the defendant, or by his submission to the custody of the officer. 
[R. C. 1905, § 9725; C. Cr. P. 1877, § 117; R. C. 1899, § 7917.] 

What constitutes arrest and what may be done to accomplish. 61 Am. Dec. 151. 
t is arrest and when complete. 19 Am. Dec. 485. , 

§ 10562. Restraint limited. The defendant. is not to be subjected to any 
more restraint than is necessary for his arrest and detention. [R. C. 1905, 
§ 9726; C. Cr. P. 1877, § 118; R. C. 1899, § 7918.] 

§ 10563. Warrant must be shown. If the person making the arrest is acting 
under the authority of a warrant, he must so inform the defendant, and he 
must show the warrant, if required. [R. C. 1905, § 9727; C. Cr. P. 1877, § 119; 
R. C. 1899, § 1919. ] 

eis at information is an accused person entitled to at the time of his arrest. 42 L.R.A. 


§ 10564. Officers must obey warrant. An officer making an arrest in 
Obedience to a warrant, must proceed with the person arrested as commanded 
1895, Tomes or otherwise as provided by law. [R. C. 1905, § 9728; RB. C. 
§ 10565. When defendant resists. If, after notice of intention to arrest 
the defendant, he either flees or forcibly resists, the officer may use all 
necessary means to effect the arrest. [R. C. 1905, § 9729; C. Cr. P. 1877, 
§ 120; B.C. 1899, § 7921.) 
_ § 10566. Officer may break door. The officer may break open an outer or 
Inner door or window of a dwelling house, to execute the warrant, if, after 
2407 


§§ 10566-10573 CRIMINAL PROCEDURE. Actions Prosecuted 


notice of his authority and purpose, he is refused admittance. [R. C. 1905, 
§ 9730; C. Cr. P. 1877, § 121; R. C. 1899, § 7922.] 
Right of peace officer to enter dwelling to make arrests. 16 L.R.A. 500. 

§ 10567. Arrest without warrant. A peace officer may, without a warrant, 
arrest a person: 

1. For a public offense, committed or attempted in his presence. a ee 

2. When the person arrested has committed a felony, although not in his 
presence. 

8. When a felony has in fact been committed, and he has reasonable cause 
for believing the person arrested to have committed it. 

4. On a charge, made upon reasonable cause, of the commission of a felony 
eps aad arrested, [R. C. 1905, § 9731; C. Cr. P. 1877, § 123; R. C. 1899, 

Officer at Pine Ridge Indian reservation has no authority to arrest resident without @ 
warrant, on charge of misdemeanor not committed in his presence. John Bad Elk v. 
U. 8., 177 U. S. 529, 44 L.ed. 874, 20 S. Ct. R. 729. ; ' 

Officer may arrest without warrant only when facts lead a person of ordinary caution 
he beliere that crime has been committed. Richardson v. Dybedahl, 14 S. D. 126, 84 

Right of officer to arrest without a warrant one using abusive language toward 
him, or interfering with him in the performance of his duty. 13 L.R.A.(N.S.) 881. 

; Spare pr ent escape, as condition of right to make arrest without a warrant. 

Innocence of one arrested as affecting right to arrest without a warrant, under & 
statute authorizing such an arrest when the offender shall be taken or apprehended in 
the act, etc. 34 L.R.A.(N.S.) 1182. 

§ 10568. May break door. To make an arrest, as provided in the last 
section, the officer may break open an outer or inner door or window of a 
dwelling house, if, after notice of his office and purpose, he is refused 
admittance. [R. C. 1905, § 9732; C. Cr. P. 1877, § 124; R. C. 1899, § 7924.] 

Right of peace officer to enter dwelling to make arrest without warrant. 16 L.R.A. 500. 

§ 10569. Arrest at night, reasonable cause. He may also at night without 
& warrant arrest any person for a public offense, committed or attempted in 
his presence, and may also at night without a warrant arrest any person 
whom he has reasonable cause for believing to have committed a felony, and 
is justified in making the arrest, though it afterward appear that the felony 
had not been committed. (1909, ch. 90; R. C. 1905, § 9733; C. Cr. P. 1877, 
§ 125; R. C. 1899, § 7925.] 

Deputy sheriff may make arrest at night without warrant if he has reasonable cause 


to believe person arrested committed felony. Lee v. Charnley, 20 N. D. 570, 33 
L.R.A.(N.8.) 275, 129 N. W. 448. 


§ 10570. Must state authority. When arresting a person without a warrant, 
the officer must inform him of his authority and the cause of the arrest, 
except when he is in the actual commission of a public offense, or is pursued 
immediately after an escape. [R. C. 1905, § 9734; C. Cr. P. 1877, § 126; R. C. 
1899, § 7926.] 

§ 10571. Bystander’s arrest. He may take before a magistrate, a person 
who, being engaged in a breach of the peace, is arrested by a bystander and 
ae to him. [R. C. 1905, § 9735; C. Cr. P. 1877, § 127; R. C. 1899, 

§ 10572. Offense in presence of magistrate. When a public offense is com- 
mitted in the presence of a magistrate, he may, by a verbal or written order, 
command any person to arrest the offender, and may thereupon proceed 
as if the offender had been brought before him on a warrant of arrest. [R. C. 
1905, § 9736; C. Cr. P. 1877, § 128: R. C. 1899, § 7928.] 

pride When private person may arrest. A private person may arrest 
another: 

1. For a public offense committed or attempted in his presence. 


2. When the person arrested has committed a felony, although not in his 
presence. 
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3. When a felony has been in fact committed, and he has reasonable cause 
for believing the person arrested to have committed it. [R. C. 1905, § 9737; 
C. Cr. P. 1877, § 129; R. C. 1899, § 7929.] 

§ 10574. Must inform person of cause of arrest. A private person making 
an arrest must, upon making the arrest, inform the person to be arrested 
of his intention to arrest him, and of the cause of the arrest, and require 
him to submit, except when he is in the actual commission of the offense or 
when he is arrested on pursuit immediately after its commission. [R. C. 1905, 
§ 9788; C. Cr. P. 1877, § 180; R. C. 1895, § 7980.] 

§ 10575. When private person may break door. If the person to be arrested 
has committed a felony, and a private person, after notice of his intention 
to make the arrest, is refused admittance, he may break open an outer or 
inner door or window of a dwelling house, for the purpose of making the 
arrest. [R. C. 1905, § 9739; C. Cr. P. 1877, § 181; R. C. 1899, § 7931.] 

§ 10576. Private person arresting. Duty. A private person who has 
arrested another for the commission of a public offense, must, without unnec- 
essary delay, take him before a magistrate or deliver him to a peace officer. 
[R. C. 1905, § 9740; O. Cr. P. 1877, § 182; R. C. 1899, § 7932.] 

§ 10577. Offensive weapons taken. Any person making an arrest must take 
from the person arrested all offensive weapons which he may have about 
his person, and must deliver them to the magistrate before whom he is taken. 
[R. C. 1905, § 9741; C. Cr. P. 1877, § 133; R. C. 1899, § 7933.] 

§ 10578. Procedure against person arrested without warrant. When an 
arrest is made without a warrant by a peace officer or by a private person, 
the person arrested must without unnecessary delay be taken: Seats, 

1. Before the nearest or most accessible magistrate in the county or judicial 
subdivision where the arrest is made; or, | ; ee 

2. If there is no magistrate in said county or judicial subdivision qualified 
to act, then before the nearest or most accessible magistrate authorized to 
act for the county or judicial subdivision where the arrest is made. A 
complaint stating the charge against the person arrested, must be made 
before such magistrate, as provided by section 10533 of this code. [R. C. 1905, 
§ 9742; R. C. 1895, § 7934.] 

§ 10579. Who may break door. When. Any person who has lawfully 
entered a house for the purpose of making an arrest, or, being therein, makes 
an arrest, may break open the door or window thereof, if detained therein, 
when necessary for the purpose of liberating himself, and an officer may 
do the same when necessary for the purpose of liberating a person who, 
acting in his aid, lawfully enters for the purpose of making an arrest, and 
§13e therein. [R. C. 1905, § 9743; C. Cr. P. 1877, § 122; R. C. 1890, 


ARTICLE 7.— WARRANTS AND SERVICE THEREOF BY TELEGRAPH. 


§ 10580. Warrant transmitted by telegraph. Whenever a warrant for the 
arrest of a person accused of a crime or public offense is issued by a judge 
of the supreme or district court or by a magistrate of the county wherein 
such offense is triable, the delivery of such warrant by telegraph may be 
authorized by a judge of the supreme or district court, by an indorsement, 
authorizing such delivery, at any place within this state, upon the warrant 
of arrest under the hand of such judge, directed generally to any sheriff, 
Constable, marshal or policeman in the state. After such indorsement & 
telegraphic copy of such warrant may be sent by telegraph to one or more of 
such officers within the state, and such copy is as effectual in the hands of 
any such officer, and he must serve the same and in all regards proceed 
thereunder in the same manner as though he held an original warrant issued 
by the magistrate making the indorsement thereon. [R. C. 1905, § 9744; 
R. C. 1895, § 7936.] 
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§ 10581. Duty of officer transmitting. Every officer causing telegraphic 
copies of a warrant to be sent must certify as correct, and file in the telegraph 
office from which such copies are sent, a copy of the warrant and indorsement 
thereon, and must return the original with a statement of his action there- 
under and signed by him. [R. C. 1905, § 9745; R. C. 1895, § 7937.] 

§ 10582. Warrant returnable in county where issued. Misdemeanor. 
Every person arrested by warrant for any offense, when no other provision 
is made for his examination, must be taken before some magistrate of the 
county in which the warrant was issued, and the warrant with the proper 
return thereon, signed by the person who made the arrest, must be delivered 
to such magistrate. Any telegraphic copy of a warrant under which an 
officer has acted in making an arrest shall be deemed the original warrant. 
If the offense charged in the warrant is a misdemeanor within the jurisdiction 
_ of a magistrate to try and upon conviction to punish, a trial must be had as 
provided by law. [R. C. 1905, § 9746; R. C. 1895, § 7938.] 

§ 10583. Arrest directed by telegraph. In all cases when by law a peace 
officer of this state may arrest a person without a warrant, or having a 
warrant for the arrest of a person accused of a crime or public offense and 
such person may otherwise escape from this state, such officer may, by 
telegraph, direct any sheriff, constable, marshal or policeman in this state 
to arrest such person, and designate the accused in said order by name or 
description, or both. [R. C. 1905, § 9747; R. C. 1895, § 7939.] 

§ 10584. How executed. Procedure. The order may be directed generally 
to any of such officers and executed by the officer receiving it. The officer 
executing any such order shall take into his custody the person designated 
therein and detain him upon such order for such length of time as shall 
be necessary for the officer directing the arrest to reach the place of detention 
by the ordinary course and means of travel, or until sooner demanded by 
an officer having a warrant for the arrest of such person, but in no case 
shall the officer arresting such person upon such order detain him longer than 
the time hereinbefore mentioned. [R. C. 1905, § 9748; BR. C. 1895, § 7940.] 


ARTICLE 8.— Rainway Potice. 


§ 10585. When conductors peace officers. Each conductor of a railway or 
railroad train carrying passengers, while on duty in this state as such con- 
ductor is hereby invested with and possesses the authority of a peace officer 
of the state. [R. C. 1905, § 9749; 1889, ch. 106, § 1; R. C. 1895, § 7941.] 

Liability of carrier for acts of special police officer appointed by public authority. 
23 L.R.A.(N.S.) 289; 30 L.B.A.(NS) 481; 39 LRA.(NS) 122. 

§ 10586. Railway companies may appoint police. Every railway or railroad 
company doing business within this state is hereby authorized to appoint, 
and at its own expense to employ, such persons as peace officers at its stations 
or other places along the line of its road within this state, as may be by it 
deemed necessary, for the protection of its property or the preservation of 
order on its premises or in or about its cars, depots, grounds, yards, buildings 
or other structures, or any of the same under its control or in its possession. 
When any railway or railroad company doing business in this state is in the 
hands of or being operated by a receiver appointed by a court of this state 
or of the United States, the authority conferred by this section upon such 
company is conferred upon and may be exercised by such receiver. [R. C. 
1905, § 9750; 1887. ch. 132; R. C. 1895, § 7942. | : 

§ 10587. Powers of railway police. Every conductor mentioned in section 
10585 and every person employed as provided in section 10586, shall have 
and may exercise the authority of a peace officer of the state, to arrest with 
or without warrant, as other peace officers, any person committing an offense 
against the laws of the state or the ordinances of any city, village, town or 
municipality, upon the premises occupied by the company or receiver thereof, 
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by which he is employed, or in or about its ears, depots, grounds, yards, 
buildings or other structures or any of the same under its control or in its 
possession. [R. C. 1905, § 9751; 1887, ch. 132; R. C. 1895, § 7943. ] 

§ 10588. Procedure on arrest. Every person arrested by any conductor, 
or other person exercising authority conferred by this article, must be there- 
after proceeded with in all respects as is or may be required by law, in cases 
of arrests made by other peace officers of the state, except that a conductor 
may cause a person so arrested by him to be so proceeded with by any other 
1808 ea ie [R. C. 1905, § 9752; 1887, ch. 182; 1889, ch. 106, § 2; R. C. 

§ 10589. Other peace officers. Nothing in this article contained shall be 
construed to restrict, in any way, any right, authority or privilege conferred 
by law, upon any other peace officer of the state within his lawful jurisdiction. 
[R. C. 1905, § 9753; 1887, ch. 182; R. C. 1895, § 7945.] 

§ 10590. Railway police. No fees. No person authorized by the provisions 
of this article to make arrests, shall receive or be allowed any fees or expenses 
for so doing. [R. C. 1905, § 9754; 1887, ch. 182; R. C. 1895, § 7946.] 

§ 10591. Railway company liable for acts of. Each of such railway or 
railroad companies or receivers thereof is, and shall be held responsible for 
the acts of all conductors or other persons employed by it while acting as 
peace officers under the provisions of this article to the same extent as for 
the acts of its general agents or employes. [R. C. 1905, § 9755; 1887, ch. 132; 
R. C. 1895, § 7947.] ; 


ARTICLE 9.— RETAKING AFTER AN EscAPE OR RESCUE. 


§ 10692. Pursuit and rearrest. If a person arrested escapes or is rescued, 
the person from whose custody he escaped or was rescued, may immediately 
pursue and retake him, at any time, and in any place in the state. [R. C. 
1905, § 9756; C. Cr. P. 1877, § 184; R. C. 1899, § 7948.] 

§ 10593. May break door or window. To retake the person escaping or 
rescued, the person pursuing may, after notice of his intention and refusal 
of admittance, break open an outer or inner door or window of a dwelling 


house. [R. C. 1905, § 9757; C. Cr. P. 1877, § 185; R. C. 1899, § 7949.] 


ARTICLE 10.— IDENTIFICATION OF PERSONS CHARGED WITH CRIME. 
§ 10594, It shall be lawful for the sheriff of any county or the chief of 


Police of any city in this state, in order to secure the proper identification 
or Any person in his custody who is charged with the commission of a public 
offense, and who, in his opinion, has a criminal record, to take the finger 
Prints or measurements of the Bertillon system of measurement and to keep 
a pegtd hereot (1913, ch. 53.] ; i eink 9 
1g take or retain in rogues’ galle icture of one accused of c . 
L.R.A.(N.S.) 274; 23 LRA(N.S.) 739. - 7 


ARTICLE 11.— PRELIMINARY EXAMINATIONS. 
, § 10595. Magistrate’s duty. Testimony may be taken. When the defendant 
18 brought before a magistrate upon an arrest, either with or without 4 
warrant, on a charge of having committed a public offense, the magistrate 
must immediately inform him of the charge against him, and of his right to 
the aid of counsel in every stage of the proceedings, and also his right to 
walve an examination before any further proceedings are had; and in any 
case, when the accused waives such examination, the prosecuting attorney may 
Cause the testimony of any witness or witnesses to be taken in writing, as 
Provided by law, with the same force and effect as if such examination had 
not been waived and such testimony shall be returned by such magistrate to 
the district court of his county as in other cases. [1909, ech. 1; R. C. 1905, 
§ 9758; C. Cr. P. 1877, § 136; R. C. 1899, § 7950.) 
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§ 10596. Must allow accused counsel. He must also allow the defendant 
a reasonable time to send for counsel, and adjourn the examination for that 
purpose; and must, upon the request of the defendant, require a peace 
officer to take a message to such counsel in the county or city as the defendant 
may name. The officer must, without delay, perform that duty, and shall 
receive fees therefor as upon service of a subpoena. [R. C. 1905, § 9759; 
C. Cr. P. 1877, § 137; R. C. 1899, § 7951.] 


‘ 
As to liability of county for services of attorney appointed 4 acting magistrate to 
defend accused. Harris v. Rolette County, 16 N. D. 204, 112 N. W. 971. 


§ 10597. Examination. The magistrate before whom the accused is brought, 
must, unless a change of the place of trial is had under the provisions of the 
next section, immediately after the appearance of counsel, or if none appears 
and the accused requires the aid of counsel, after waiting a reasonable time 
therefor, proceed to examine the case. [R. C. 1905, § 9760; C. Cr. P. 1877, 
§ 188; R. C. 1895, § 7952.) ; 

§ 10598. Change of place of trial. Whenever a person accused of a public 
offense is brought before a justice of the peace for examination and, at any 
time before such examination is commenced, he files with such justice his 
affidavit stating that by reason of the bias or prejudice of said justice he 
believes he cannot have a fair and impartial examination before him, such 
justice must transfer said action, and all the papers therein, including 4 
certified copy of his docket entries, to another justice of the same county, 
if there is another justice in said county qualified to act; provided, that 
unless th parties agree upon the justice to whom said action shall be trans- 
ferred, it shall be sent to the nearest justice of the county, but no more 
than one change of the place of examination under this section shall be had 
in an action. [R. C. 1905, § 9761; 1887, ch. 82, § 1; R. C. 1895, § 7953.] 


Statute mandatory; upon filing of proper affidavit justice must transfer action to 
another justice. State v. Weltner, 7 N. D. 522, 75 N. W. 779. 
Failure of transcript transmitting case to second justice to show that parties had 


not otherwise agreed on justice will not affect proceedings. Sate v. Carlisle, 22 S. D. 
529, 118 N. W. 1033. 


One charged with violation of city ordinance is entitled to change of venue on account 
of prejudice of police justice. Sioux Falls v. Neeb, 20 8S. D. 244, 105 N. W. 735. 

§ 10599. Adjournment. The examination must be completed at one session 
unless the magistrate for good cause adjourns it. The adjournment cannot 
be for more than three days at each time, nor more than fifteen days in all, 
unless by the consent, or on the motion of the defendant. [R. C. 1905, § 9762; 
C. Cr. P. 1877, § 139; R. C. 1895, § 7954.] 

Necessity of defendant bein prejudiced by adjournment in violation of statute to 
make same invalid. State v. oster, 14 N., b. 561, 105 N. W. 938. 

§ 10600. Disposition of accused on adjournment. If an adjournment is had 
for any cause and the defendant is charged with a capital offense, he must 
be committed in the meantime, otherwise the magistrate must commit the 
defendant for examination, or discharge him from custody, upon sufficient 
bail or the deposit of money, as provided in this code, as security for his 
appearance at the time to which the examination is postponed. [R. C. 1905, 
§ 9763; C. Cr. P. 1877, § 140; R. C. 1895, § 7955.) 

§ 10601. Form. Commitment for examination, The commitment for exam- 
mation is by an indorsement signed by the magistrate on the warrant of 
arrest, to the following effect: 

The within named A. B., having been brought before me under this warrant, 
and having failed to give bail for his appearance, is committed to the sheriff 


of the county of ............ (or to the marshal of the city of ..........+- ; 
as the case may be), to await examination on the ...... day of ............ ; 
ND i BB ence cs o’clock, ...... m., at which time you will have his body before 


me at my office. [R. C. 1905, § 9764; C. Cr. P. 1877, § 141; R. C. 1899, § 7956.) 
Necessity of commitment to render imprisonment valid. 38 L.R.A.(N.S.) 609. 
Informality of commitment as justification for prison breach. 15 L.R.A. 191. 
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§ 10602. Examination. Procedure. At the examination the magistrate must, 
in the first place, read to the accused the complaint on file before him. He 
must also, after the commencement of the prosecution, issue subpoenas for 
any witnesses required by the prosecution or the defendant. [R. C. 1905, 
§ 9765; C. Cr. P. 1877, § 142; R. C. 1899, § 7957.) 

§ 10603. Same. Witnesses kept separate. While a witness is under exam- 
ination, the magistrate may exclude all witnesses who have not been examined. 
He may also cause the witnesses to be kept separate, and to be prevented 
from conversing with each other until they are all examined. [R. C. 1905, 
§ 9766; R. C. 1895, § 7958.] 

§ 10604. Same. Who excluded. The magistrate may also, upon the request 
of the defendant, exclude from the examination every person except his clerk, 
the prosecutor and his counsel, the attorney-general of the state, the state’s 
attorney of the county, the defendant and his counsel and such other person 
as he may designate, and the officer having the defendant in custody. [R. C. 
1905, § 9767; R. C. 1895, § 7959.] ; ; 

§ 10605. How witnesses examined. The witnesses must be examined in the 
presence of the defendant, and may be cross-examined in his behalf. And on 
demand of the state or the defendant all the testimony in the case must be 
reduced to writing in the form of depositions, or the testimony may be taken 
by stenographer if the state and the defendant consent thereto. [R. C. 1905, 


§ 9768. 1899, ch. 174; R. C. 1899, § 7960 
PRE © ) fe ° e 
Committing magistrate cannot see o] contempt, a witness who refused to obey 
subpoena duces tecum. Farnham v. Colman, 19 8. D. 342, 1 L.R.A.(N.S.) 1135, 117 
Am. St. Rep. 944, 103 N. W. 161, 9 A. & E. Ann, Cas. 314. 
Witnesses must be examined in presence of accused on his examination. State ex 
rel. Styles v. Beaverstad, 12 N. D. 527, 97 N. W. 548. 
Committing magistrate may proceed to hear evidence in absence of bailed defendant 
where counsel is present. State ex rel. Poul v. McLain, 13 N. D. 368, 102 N. W. 407. 


§ 10606. Accused may produce witnesses. When the examination of the 
Witnesses on the part of the state is closed, any witnesses the defendant may 
produce must be sworn and examined. [R. C. 1905, § 9769; C. Cr. P. 1877, 
§ 144; R. C. 1899, § 7961.] 
§ 10607. Magistrate. Disposition of depositions. The magistrate or his 
clerk must keep the depositions taken, and exhibits admitted as evidence on 
the examination until returned to the proper court; and must not permit 
such testimony to be examined or copied by any person except a judge of 
the court having jurisdiction of the offense, or authorized to issue writs of 
habeas corpus, the attorney-general of the state, the state’s attorney of the 
county or judicial subdivision, or other prosecuting attorney and the defend- 
§ 7962.) his counsel. [R. C. 1905, § 9770; C. Cr. P. 1877, § 145; R. C. 1895, 
§ 10608. Violation, misdemeanor. Every violation of the last section is 
1899, § 7968)" misdemeanor. [R. C. 1905, § 9771; C. Cr. P. 1877, § 146; R. C. 
§ 10609. Procedure. Accused discharged. After hearing the evidence on 
behalf of the respective parties, if it appears either that a public offense has 
not been committed, or that there is no sufficient cause to believe the defendant 
guilty thereof, the magistrate must order the defendant to be discharged, 
by an indorsement on the complaint over his signature, to the following 
effect: ‘‘ There being no sufficient cause to believe the within named 
We Oreo e Glee guilty of the offense within mentioned, I order him discharged.”’ 
[R. C. 1905, § 9772; C. Cr. P. 1877, § 147; R. C. 1899, § 7964.] 
. § 10610. Malicious prosecution. Costs taxed. If the defendant on a pre- 
10 ary examination for a public offense is discharged as provided in section 
609 and if the magistrate finds that the prosecution was malicious or without 
Probable cause, he shall enter such judgment on his docket and tax the costs 
against the complaining witness, which shall be enforced as judgments for 
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costs in criminal cases, and execution may issue therefor. [R. C. 1905, § 9778; 
1881, ch. 38, § 2; R. C. 1895, § 7965.] 

No costs should be allowed against complaining witness in rape prosecution, there 
being no showing that charge was malicious or without probable cause, though affair 
was settled by marriage of such witness’s daughter, and with his consent. McCook 
County v. Burnstad, 30 S. D. 266, 138 N. W. 303. 

§ 10611. Procedure. Accused held to answer. If, however, it appears from 
the examination that a public offense has been committed, and that there is 
sufficient cause to believe the defendant guilty thereof, the magistrate must, 
in like manner, indorse on the complaint an order signed by him, to the 
following effect: ‘‘ It appearing to me that the offense in the within com- 
plaint mentioned (or any other offense, according to the fact, stating generally 
the nature thereof) has been committed and that there is sufficient cause to 
believe the within named ............ guilty thereof, I order that he be held 
e answer the same.’’ [R. C. 1905, § 9774; C. Cr. P. 1877, § 148; R. C. 1899, 

7966. | 

Order of commitment; indorsed upon docket. State v. Rozum, 8 N. D. 548, 80 N. W. 
as ee : Ay ie ie; “ een eee Rozum, 8 N. D. 548, 80 N. W. 
art; State v. Wright, 15° 8. 5? 628, 91 N. W. 811; State v. Weltner, 7 N. D. 522, 75 

"As inte of “not admitted to bail.” State ex rel. Adams v. Larson, 12 N. D. 
474, 97 N. W. 537: 

§ 10612. When offense not bailable. If the offense is not bailable, the 
following words, or words to the same effect, must be added to the indorse- 
ment: ‘‘And that he is hereby committed to the sheriff of .........---++3 
(or to the marshal of the city of ..............-. , or as the case may be). 
[R. C. 1905, § 9775; C. Cr. P. 1877, § 149; RB. C. 1899, § 7967.) 5 

§ 10613. When offense bailable. If the offense is bailable, and bail is taken 
by the magistrate, the following words, or words to the same effect, must 
be added to the indorsement mentioned in section 10611: ‘‘And I have 
admitted him to bail, to answer, by the undertaking hereto annexed.’’ [R. C. 
1905, § 9776; C. Cr. P. 1877, § 150; RB. C. 1899, § 7968.] 

As to meaning of “not admitted to bail.” State ex rel. Adams v. Larson, 12 N. D. 
474, 97 N. W. 537. 

§ 10614. When bail not taken. If the offense is bailable, and the defendant 
is admitted to bail, but bail has not been taken, the following words, or words 
to the same effect, must be added to the indorsement mentioned in section 


10611: ‘‘And that he is admitted to bail in the sum of ......... . dollars, 
and be committed to the sheriff of the county of ............-----0% (or the 
marshal of the city of ................ , or as the case may be), until said 


bail is given.’? [R. C. 1905, § 9777; C. Cr. P. 1877, § 151; R. C. 1899, § 7969.] 

§ 10615. Commitment. Procedure. If the magistrate orders the defendant 
to be committed as provided in sections 10612 and 10614 he must make out 
& commitment, signed by him with his name of office, and deliver it, with the 
defendant, to the officer to whom he is committed, or if that officer is not 
present, to a peace officer, who must immediately deliver the defendant into 
the proper custody, together with the commitment. [R. C. 1905, § 9778; 
C. Cr. P. 1877, § 152; R. C. 1899, § 7970.] : 
By 10616. Form of commitment. The commitment must be to the following 
effect : 


State of North Dakota 


County of ........... of 88: 
The state of North Dakota to the sheriff of the county of .........--: sie 
(or marshal of the city of ........... Erased , or as the case may be): 


An order having been this day made by me, that A. B. be held to answer 
upon a charge of (stating briefly the nature of the offense, with time and 
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place as near as may be), you are commanded to receive him into your 
custody, and detain him until he is legally discharged. 

Dated at ...... Moab arcaaees PUNE sb2.cences Gay Of 6 Seswe wes 19% 

C. D., Justice of the Peace, 
(or as the case may be). 
[R. C. 1905, § 9779; C. Cr. P. 1877, § 153; R. C. 1899, § 7971.] 

§ 10617. Witness to give undertaking. On holding the defendant to answer, 
the magistrate may take from each of the material witnesses examined before 
him on the part of the state, a written undertaking, without surety, to the 
effect that he will appear and testify at the court to which the complaint 
and depositions, if any, are to be sent, or that he will forfeit such sum as 
the magistrate may fix and determine. [R. C. 1905, § 9780; C. Cr. P. 1877, 
§ 154; R. C. 1899, § 7972.] 

§ 10618. Sureties may be required. When the magistrate is satisfied by 

proof on oath, that there is reason to believe that any such witness will 
not appear and testify, unless security is required, he may order the witness 
to enter into a written undertaking, with such sureties and in such sum 
as he may deem proper, for his appearance, as specified in the last section. 
[R. C. 1905, § 9781; C. Cr. P. 1877, § 155; R. C. 1895, § 7973.] 
8 10619. Married women and minors. When a married woman or a minor 
18 & material witness, any other person may be allowed to give an undertaking 
for the appearance of such witness; or the magistrate may, in his discretion, 
take the undertaking of such married woman or minor in a sum not exceeding 
fifty dollars, which is valid and binding in law, notwithstanding the disability 
of minority. (R. C. 1905, § 9782; C. Cr. P. 1877, § 156; RB. C. 1895, § 7974.] 

§ 10620. Refusal. Witness committed. If a witness required to enter into 
an undertaking to appear and testify, either with or without sureties, refuses 
compliance with the order for that purpose, the magistrate must commit 

to prison until he complies or is legally discharged. [R. C. 1905, § 9783; 
C. Cr. P. 1877, § 157; R. C. 1899, § 7975.] 

§ 10621. Security may be subsequently demanded. When, in pursuance 
of section 10617, any material witness on the part of the prosecution 
has been discharged on his undertaking, without surety, if afterwards, on 
the sworn application of the state’s attorney or other person on behalf of the, 
State, made to the magistrate or to any judge, it satisfactorily appears that 
the presence of such witness or any other person on the part of the prosecution 
18 material or necessary on the trial in court, such magistrate or judge may 
compel such witness, or any other material witness on the part of the state, 
to give an undertaking with sureties, to appear on the said trial and give 
his testimony therein, and for that purpose, the said magistrate or Judge may 
issue &@ Warrant against any such person, under his hand, with or without 
seal, directed to a sheriff, marshal or other peace officer, to arrest such 
Person and bring him before such magistrate or judge. [R. C. 1905, § 9784; 
C. Cr. P. 1877, § 158; R. C. 1895, § 7976.] 

§ 10622. Witness may be confined. In case the person so arrested shall 
neglect or refuse to give said undertaking in the manner required by 
said magistrate or judge, he may issue a warrant of commitment against such 
Person, which shall be delivered to said sheriff or other peace officer, whose 
duty it shall be to convey such person to the jail mentioned in said warrant, 
and the person shall remain in confinement until he shall be removed to the 
Hae Jury or to the court, for the purpose of giving his testimony, or until 

e shall have given the undertaking required by said magistrate or judge, 
4 until he is otherwise discharged according to law. [R. C. 1905, § 9785; 

- Cr. P. 1877, § 159; R. C. 1899, § 7977.] 

§ 10623, Witness fees may be allowed when witness confined. In any 
criminal case in which it may be made to appear to the satisfaction of the 
trial judge that a witness who shall have been required, pursuant to section 
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10618, to enter into an undertaking, with sureties, for his appearance at the 
trial court, there to testify on behalf of the state, and who shall have been 
committed to and confined in prison, under section 10620 was actually unable 
to obtain and furnish acceptable sureties, by reason of being a stranger or 
a transient in the community, or for other good and sufficient reason, such 
judge may, in his discretion, order the allowance to such witness, and the 
payment by the proper county, of witness fees, at the rate of fifty cents per 
day for and during the period of his imprisonment. ([R. C. 1905, § 9786; 
1897, ch. 151; BR. C. 1899, § 7977a.] ; 

§ 10624. Magistrate must return papers. When a magistrate has discharged 
a defendant or has held him to answer, as provided in sections 10609 and 10611, 
he must return immediately to the district court of the county or judicial 
subdivision, the warrant, if any, the complaint, the deposition of all the 
witnesses examined before him, if any have been taken, and exhibits and all 
undertakings of bail or for the appearance of witnesses, taken by him, 
together with a certified copy of the record of the proceedings as 1t appears 
on his docket. [R. C. 1905, § 9787; C. Cr. P. 1877, § 160; RB. C. 1899, § 7978.] 


CHAPTER 7. 
PROCEEDINGS ON INFORMATION OR INDICTMENT. 


ARTICLE 1. PRELIMINARY Provisions, §§ 10625-10627. 
2. THE INFORMATION, §§ 10628-10633. 
3. CALLING OF THE GRAND JuRY, §§ 10634, 10635. 
4, FORMATION OF THE GRAND JuRY, §§ 10636-10655. 
5. PowErs aND DUTIES OF THE GRAND JURY, §§ 10656-10669. 
6. PRESENTMENT AND PROCEEDINGS THEREIN, §§ 10670-10676. 
7. FINDING AND PRESENTATION OF THE INDIOTMENT, §§ 10677-10682. 


ARTIOLE 1.— PRELIMINARY PROVISIONS. 


§ 10625. Public offenses, how prosecuted. All crimes or public offenses 
triable in the district courts must be prosecuted by information or indict- 
ment, except as provided in the next section. [R. C. 1905, § 9788; C. Cr. P. 
1877, § 161; R. C. 1895, § 7979.] 


Attorney-general and his assistants have right to appear before grand jury and ex- 
amine witnesses in regard to matters relating to prohibition law. State v. District 
Ct., 19 N. D. 819, 124 N. W. 417, Ann. Cas, 1912D, 935. 

§ 10626. Removal from office. When the proceedings are for the removal 
of a district, county, township, city or municipal officer, or of a state officer 
not liable to impeachment, they may be commenced by an accusation in 
writing as provided in article 2, chapter 4, of this code. [(R. C. 1905, § 9789; 
C. Cr. P. 1877, § 162; RB. C. 1895, § 7980. ] 

Right to soueye pale sind summarily. 15 L.R.A. 95. et oan a8 

ndamus compel exercise of power to remove or suspen ublic officer. 
L.R.A.(N.S.) 194; 46 L.R.A. (N.S. ) Pa i : 


Attempted appointment for fixed term as restriction on power to remove at pleasure. 
85 L.R.A.(NS.) 866. pe 4 


ower of court to review action of governor in removing officer. 39 I..R.A.(N.S.) 788. 


Power of town or municipality to remove officer in absence of statutory authority. 9 
L.R.A.(N.S.) 572; 39 LR.A.(NS.) 519, " 


§ 10627. Same. Jurisdiction. Exception. All accusations against dis- 
trict, county, township or municipal officers, or state officers not liable 
to impeachment, must be found, or presented to and filed in the district 
court; but nothing herein shall be construed to prevent said officers from 
being proceeded against for a crime or public offense in the same manner 
as now is or may hereafter be provided by law for proceeding against other 
persons accused of a crime or public offense, or to limit the power of the 
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court to remove such officers from office, upon conviction, when authorized 
by law so to do. [R. OC. 1905, § 9790; R. C. 1895, § 7981.] 


ARTICLE 2.— THE INFORMATION. 


§ 10628. Prosecution on information. In what cases. During each term 
of the district court held in and for any county or judicial subdivision in 
this state at which a grand jury has not been summoned and impaneled, the 
state’s attorney of the county or judicial subdivision, or other person ap- 
pointed by the court, as provided by law, to prosecute a criminal action, 
shall file an information or informations as the circumstances may require, 
respectively, against all persons accused of having committed a crime or 
public offense within such county or judicial subdivision or triable therein: 

1, When such person or persons have had a preliminary examination before 
& magistrate for such crime or public offense and, from the avidence taken 
thereat, the magistrate has ordered that said person or persons be held to 
answer to the offense charged or some other crime or public offense disclosed 
by the evidence. 

2. When the crime or public offense is committed during the continuance 
of the term of the district court in and for the county or judicial subdivision 
in which the offense is committed or triable. 

3. When a person accused of a crime or public offense is arrested and 
hie in writing, or if before a magistrate, orally, a preliminary examination 

erefor. : 

4. When a person accused of a misdemeanor not within the jurisdiction of 
the magistrate to try and punish, has been arrested and admitted to bail 
at = pines other than the county or judicial subdivision in which said offense 
is triable; or, : ; 

o. At any time, when the person accused of a crime or public offense is 
a fugitive from justice and such information may be needed by the governor 
of this state to demand such person from the executive authority of any other 
state or territory within the United States, or to aid the proper executive 
cay of the United States to demand such person of any foreign govern- 
ment, 

6. Whenever any state’s attorney shall present to the district judge his 
statement in writing, duly verified, that an accused held for trial after pre- 

unary examination or waiver thereof desires to forthwith enter a plea of 
guilty said statement when accompanied by a written confession of guilt of 
the person so accused of said crime, duly signed by such person 80 accused, 
shall be sufficient upon which such district judge in his discretion may order 
the state’s attorney of the county wherein said defendant is held for trial to 
forthwith file a criminal information against such person with the clerk of the 
district court of such county; and such clerk when such information 1s pre- 
sented may file the same and such information when so presented and filed 
shall be as valid as though the same was filed in open court during a term 
of court for said county duly called and convened; provided, that after the 
filing of said information by such clerk the defendant and state’s attorney 
may appear with such clerk in district court chambers before the judge any- 
where within the judicial district of which such county in which such informa- 
tion is filed igs a part, and said district judge may thereupon arraign said 
defendant and receive defendant’s plea of guilty and pronounce final judgment 
and Sentence thereon with the same force and effect as though the same were 

one In open court in the county in which such information was so filed with 
such clerk. And such clerk shall keep his minutes and records and enter 
indgment and sentence in the records of his office as otherwise provided by 


Provided further, that if upon such arraignment without the county in 
Which the information is filed the accused shall not enter a plea of guilty 
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or shall not desire to do so the defendant may be tried thereafter upon said 
information so filed or another information filed in term time as the eo 
attorney may elect. [1911, ch. 153; R. C. 1905, § 9791; 1890, ch. 71, § 1; RK. C. 
1895, § 7982.] 
Law abolishing grand jury not unconstitutional. State v. Ayers, 8 S. D. 517, 67 
N. W. 611. fl 
As to when dismissal of criminal complaint may be made because of failure to file 
information and to prosecute. State v. Fleming, 20 N. D. 105, 126 N. W. 565. 
1. No information can be filed until preliminary examination is had. State v. oni ten 
8 N. D. 550, 80 N. W. 477; State v. Lacroix, 8 S. D. 369, 66 N. W. 944; State v. Wright, 
15 S. D. 628, 91 N. W. 311; State v. Weltner, 7 N. D. 522, 75 N. W. 779; State v. 
Barnes, 3 N. D. 131, 54 N. W. 131. : : ia 
Preliminary examination or waiver thereof is necessary before filing information 3 
district court, unless offense is charged to have been committed during term of suc 
court, except in cases enumerated in this section. State v. Winbauer, 21 N. D. 161, 
129 N. W. 97. 


§ 10629. State’s attorney must inquire into charges. The state’s attorney 
of the county or judicial subdivision in which any person charged with the 
commission of a crime or public offense has been held to answer, or other 
person appointed by the court as provided by law to prosecute, must make full 
examination and inquiry into the facts and circumstances touching any crime 
or public offense committed by the accused and triable in said county or 
judicial subdivision, and must file an information setting forth the crime com- 
mitted according to the facts ascertained on such examination and inquiry and 
from the written testimony taken before the magistrate, whether it is the 
offense charged in the complaint upon which the examination was had or some 
other offense. [R. C. 1905, § 9792; 1890, ch. 71, § 7; R. C. 1895, § 7983.) 


Information charging maintenance of nuisance as second offense may be filed in dis- 
trict court, where accused was held by justice’s court to answer in district court on com- 
plaint not mentioning second offense. State v. O’Neal, 19 N. D. 426, 124 N. W. 68. 


§ 10630. Procedure when no information filed. If the state’s attorney or 
other person appointed to prosecute, in any such case, determines that an 
information ought not to be filed, he must make, subscribe and file with the 
clerk of the district court of the county or judicial subdivision, 4 
statement in writing setting forth his reasons in fact and in law for not filing 
an information; such statement must be filed at and during the term of the 
court to which the accused is held to appear for trial. The court must there- 
upon examine such statement together with the evidence filed in the case, 
and if, upon such examination, the court is not satisfied with such statement, 
the state’s attorney, or person appointed to prosecute, must be directed and 
required by the court to file the proper information and bring the case to trial. 
But if the court does not require that an information be filed and the defend- 
ant is not held or wanted to answer for any other crime or public offense, he 
shall be discharged and his bail exonerated or money deposited refunded to 
him. [R. C. 1905, § 9793; 1890, ch. 71, § 7; R. C. 1895, § 7984.] 


Court shall determine whether case shall be prosecuted or not. State ex rel. Clyde 
v. Lauder, 11 N. D. 136, 90 N. W. 564. 


§ 10631. Information. Filing. Names of witnesses. All informations filed 
under the provisions of this article shall be by the state’s attorney of the 
county or judicial subdivision, or by the person appointed to prosecute, as 
informant; and said state’s attorney or person appointed to prosecute shall 
subscribe his name to said information and indorse or otherwise exhibit 
thereon the names of all witnesses for the prosecution known to him to. be 
such at the time of the filing of the same, but other witnesses may testify, 
in behalf of the prosecution, on the trial of said action, the same as if their 


names had been indorsed upon the information. [R. C. 1905, § 9794; 1890, ch. 
71, § 2; R. C. 1895, § 7985.] 
Attorney-general and his assistants have right to appear before grand jury and 
examine witnesses in regard to matters relating to prohibition law. State v. District 
Ct., 19 N. D. 819, 124 N. W. 417, Ann. Cas. 1912D, 935. 


State may call witnesses whose names are not required to be indorsed on information. 
State v. Matejoucky, 22 S. D. 30, 119 N. W. 96. 
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Witnesses other than those whose names are indorsed neon information may be ex- 
amined in behalf of prosecution. State v. Albertson, 20 N. D. 512, 128 N. W. 1122. 

Witnesses whose names are not indorsed on information may be examined, where 
prosecution had no knowledge of such witnesses at time of filing information. State 
v. Pierce, 22 N. D. 358, 133 N. W. 991. 

Witnesses not indorsed on information allowed to ae) in absence of showing that 
ge Bd known to state’s attorney before trial began. State v. King, 9 S. D. 628, 70 

. W. 1046. 

New information filed to cure defects without new preliminary examination. State 
v. Hasledahl, 3 N. D. 36, 53 N. W. 430. 

Only witnesses whose names are known to state’s attorney when information is filed 
need be indorsed thereon. State v. Frazer, 23 S. D. 304, 121 N. W. 790. 


§ 10632. Verification, form of. The information must be verified by the 
state’s attorney or by the person appointed to prosecute, or by the prosecuting 
witness, or by some other person, and said verification must be signed by 
the person verifying and may be to the effect that the person verifying has 
read or heard the information read, and knows the contents thereof, and that 
he is informed and verily believes that the facts set forth therein are true, 
and from said knowledge, information and belief he states the same to be 


true. [R. C. 1905, § 9795; 1890, ch. 71, § 3; R. C. 1895. § 7986.] 
Same precision as in an indictment. State v. La Croix, 8 S. D. 369, 66 N. W. 944. 
Verification by state’s attorney upon information and belief, sufficient. State v. 
Donaldson, 12 S. D. 259, 81 N. W. 299. 


10633. Information. Form of amendment. The information must con- 
form to the requirements of the article of this code, entitled ‘‘ Rules of Plead- 
ing and Form of the Information or Indictment,’’ and may be amended in 
matter of form, without a new verification, or of substance with a new verifica- 
tion at any time before the defendant pleads, without leave of the court. 
The information may be amended at any time thereafter or during the trial 
as to all matters of form, at the discretion of the court, when the same can 
be done without prejudice to the rights of the defendant. No amendment must 
cause any delay of the trial unless for good cause shown by affidavit. [R. C. 
1905, § 9796 ; 1890, ch. 71, § 4; R. C. 1895, § 7987.] 


_ In prosecution by information, it is competent for state, on leave of court, to amend 
ita in county to which trial is removed. State v. Woods, 24 N. D. 156, 139 
» W. 321. 


ARTICLE 3.— CALLING OF THE GRAND JURY. 


§ 10634. Grand jury defined. Formation. A grand jury is a body of men, 
Consisting of not less than sixteen nor more than twenty-three persons of the 
county possessing the qualifications prescribed by law, and impaneled. and 
Sworn to inquire into and true presentment make to the district court of 
all crimes or public offenses against the laws of this state committed or triable 
within the county or judicial subdivision for which the court is holden. [R. C. 
1905, § 9797 ; 1885, ch. 62, § 2; R. C. 1895, § 7988.] 


Organization of grand jury. 27 L.R.A. 776. 


LR, of legislature to change number of grand jurors required at common law. 27 
le 46. 


§ 10635. When grand jury may be called. No grand jury shall be drawn 
or summoned to attend at any session of the district court within this state 
unless the judge thereof shall so direct by order in writing under his hand 
and filed with the clerk of the court in the county wherein the said grand 
Jury 18 required to attend. The judge of any district court in and for any 
County or judicial subdivision must, in the manner herein provided, direct 
that a grand jury be drawn and summoned to attend at a term of said court 
whenever: 

1. He shall deem the attendance of such grand jury necessary for the due 
enforcement of the laws of the state; or, 

2. The board of commissioners of the county wherein the court is to be 
eld, in writing, requests him so to do; or, ; 
3. A petition in writing requesting the same is presented to the judge, 
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signed by at least ten per cent of the total male vote cast in said county 
for the office of governor of the state at the last general election preceding 
the calling of said grand jury. 

The request provided for in subdivision 2 of this section and the petition 
mentioned in subdivision 3 hereof, must be presented to such judge at least 
fifteen days before the commencement of the term at which the attendance 
of a grand jury is requested ; provided, that the said petition shall be verified 
on information and belief by three legal electors of such county or judicial 
subdivision; provided, further, that the formation of any grand jury called 
hereunder shall not be invalidated should it appear or be proven after the 
said grand jury has been called or summoned that any of said. petitioners 
therefor were not such electors, and that said petition was not signed by the 
full ten per cent of electors of the county or judicial subdivision as aforesaid ; 
provided, further, that no grand jury shall remain in session for a longer 
period than ten days at any one term of the district court, except as the judge 
of said court may in his discretion by written order filed with the clerk of 
said court, continue the session of said grand jury to such further time and 
such further term as he may deem necessary; otherwise said grand jury 
shall be by law discharged at the close of the tenth day of their session ; pro- 
vided, that Sundays and legal holidays shall not be included in computing 
the said ten days’ limitation. [B. C. 1905, § 9798; 1890, ch. 71, § 9; RB. C. 
1895, § 7989; 1905, ch. 126.] 

etary . securing order for calling grand jury. State v. Tough, 12 N. D. 425, 96 


: a gabolianing grand jury not unconstitutional. State v. Ayers, 8 8. D. 517, 6” 
. W. 611. 


ARTICLE 4.— FORMATION OF THE GRAND JURY. 


§ 10636. Challenges. State. Accused. The state or a person held to answer 
a charge for a public offense, may challenge the panel of a grand jury, or an 
rere grand juror. [R. C. 1905, § 9799; C. Cr. P. 1877, § 166; R. C. 1899, 

Striking of names from jury list and placing others thereon is not ground for 
challenge to panel of grand jury. State v. Shanley, 20 S. D. 18, 104 N. W. 522. 
Who may attack organization of grand jury. 34 L.R.A.(N.S.) 255. 

§ 10637. Challenge allowed. Procedure. Whenever a challenge to the 
panel or to an individual grand juror is allowed, the court shall make an 
order to the sheriff or other officer to summon without delay from the body 
of the county, a sufficient number of persons to complete or to form a grand 
jury. [R. C. 1905, § 9800; C. Cr. P. 1877, § 164; R. C. 1895, § 7991.] 

§ 10638. Twelve jurors may find an indictment. No indictment shall be 
found, nor shall any presentment or accusation be made, without the con- 
currence of at least twelve grand jurors. [R. C. 1905, § 9801; C. Cr. P. 1877, 
§ 165; R. C. 1899, § 7992.] 

Number of grand jurors necessary to concur in finding indictment. 28 L.R.A. 33. 
_ § 10639. Challenge to panel. Causes for. A challenge to the panel may be 
interposed by either party for one or more of the following causes only: 

1. That the requisite number of ballots was not drawn from the jury box 
of the county or subdivision. 

2. That notice of the drawing of the grand jury was not given. 

8. That the drawing was not had in the presence of the officers designated 
by law, or in the manner prescribed by law. [R. C. 1905, § 9802; C. Cr. P. 
1877, § 167; R. C. 1899, § 7993.] 

Striking names from jury list and placing others thereon is not ground for chal- 
lenge to panel of grand jury. State v. Shanley, 20 S. D. 18, 104 N. W. 522. 

§ 10640. Challenge allowed, jury discharged. If a challenge to the panel 
is allowed, the grand jury must be discharged. [R. C. 1905, § 9803; C. Cr. P. 
1877, § 168; R. C. 1899, § 7994.] 
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§ 10641. Challenge to individual grand juror. Causes for. A challenge to 
an individual grand juror may be interposed by either party, for one or more 
of the following causes only: 

1, That he is a minor. 

2. That he is not a qualified elector. 

3. That he is otherwise disqualified under any of the provisions of article 
12, chapter 10, of the political code. 

4. That he is insane. 

5. That he is a prosecutor upon a charge against the defendant. 

6. That he is a witness on the part of the prosecution, and has been 
served with process or bound by an undertaking as such. 

1, That a state of mind exists on his part in reference to the case, or to 
either party, which will prevent him from acting impartially and without 
prejudice to the substantial rights of the party challenging; but no person 
shall be disqualified as a juror by reason of having formed or expressed 
an opinion upon the matter or cause to be submitted to such jury, founded 
upon public rumor, statements in public journals or common notoriety, pro- 
vided it satisfactorily appears to the court, upon his declaration, under oath 
or otherwise, that he can and will, notwithstanding such an opinion, act 
impartially and fairly upon the matters to be submitted to him. [R. C. 1905, 
§ 9804; C. Cr. P. 1877, § 169; R. C. 1895, § 7995.] 

Qualifications of grand jurors. 28 L.R.A. 195. 

Competency and qualification of grand jury. 12 Am. St. Rep. 900. 

Whether incompetency of member of grand jury may be taken advantage of after 
indictment found. 34 Am. Rep. 705. : 

3 10642. Challenge may be oral or written. Challenges may be oral or in 
writing, and must be tried by the court. [R. C. 1905, § 9805; C. Cr. P. 1877, 
§ 170; R. C. 1899, § 7996.] 

§ 10643. Challenge allowed or disallowed. Clerk. Entry. The court must 
allow or disallow the challenge and the clerk must enter its decision upon the 
minutes. [R. C. 1905, § 9806; C. Cr. P. 1877, § 171; BR. C. 1899, § 7997.] 

Erroneous refusal to grant challenge deprives defendant of a substantial right. Peo- 
ple v. Wintermute, 1 D. 60, 46 N. W. 694. Se gee 

_ § 10644. Effect of challenge allowed. Ifa challenge to an individual grand 
Juror is allowed, he cannot be present at or take part in the consideration 
of the charge against the defendant who interposed the challenge, or the de- 
liberations of the grand jury thereon. [R. C. 1905, § 9807; C. Cr. P. 1877, 
§172; R. C. 1899, § 7998.] 

§ 10645. Violation. Punishment. The grand jury must inform the court of 
& violation of the last section, and it is punishable by the court as @ con- 
tempt. [R. C. 1905, § 9808; C. Cr. P. 1877, § 173; R. C. 1899, § 7999.] 

§ 10646. Challenge must be before jury is sworn. Neither the state, nor a 
Person held to answer a charge for a public offense, can take advantage of 
any objection to the panel or to an individual grand juror unless it is by 
Challenge, and before the grand jury is sworn, except that after the grand 
Jury 18 sworn and before the indictment is found, the court may, in its dis- 
cretion, upon a good cause shown, receive and allow a challenge. [R. C. 1905, 
§ 9809; C. Cr. P. 1877, § 174; R. C. 1899, § 8000.] 


Striking of names from jury list and placing others thereon is not ground for 
challenge to panel of grand jury. State v. Shanley, 20 S. D. 18, 104 N. W. 522. 


§ 10647. Court may order another grand jury. If the grand jury is dis- 
charged by an allowance of a challenge to the whole panel, or if an offense is 
rommitted during the sitting of the court, after the regular discharge of 
the grand jury, or if after such discharge a new indictment becomes requisite 
by reason of an arrest of judgment or by the quashing of an indictment, or if 

Om any other good and sufficient cause another grand jury may become neces- 
sary, the court may, in its discretion, order that another grand jury be sum- 
moned, and the court may to that end forthwith make an order to the county 
commissioners for the immediate selection and furnishing to the clerk of a 
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list of jurors, and may make such further orders to the clerk, sheriff and other 
officers for an immediate compliance with their duties as may be proper to 
obtain another grand jury at and during the same term of the court. [R. C. 
1905, § 9810; C. Cr. P. 1877, § 175; R. C. 1899, § 8001.] 

§ 10648. Special grand jury. A grand jury formed and impaneled as to 
and in a particular case, after a challenge or challenges to individual grand 
jurors have been allowed, shall only be sworn to act in such particular case, 
and as to all other cases at the same term of the court the grand jury shall be 
formed in the usual manner provided by law. [R. C. 1905, § 9811; C. Cr. P. 
1877, § 176; BR. C. 1899, § 8002.) 

§ 10649. Court may appoint foreman. From the persons summoned to serve 
as grand jurors, and appearing, the court must appoint a foreman. The court 
must also appoint a foreman when a person already appointed is discharged 
or excused before the grand jury are dismissed. [R. C. 1905, § 9812; C. Cr. P. 
1877, § 177; R. C. 1899, § 8003.] ; 

§ 10650. Oath to foreman. The following oath must be administered to 
the foreman of the grand jury: 

‘You, as foreman of this grand jury, shall diligently inquire into, and true 
presentment make, of all public offenses against this state, committed or triable 
within this county (or subdivision), of which you shall have or can obtain legal 
evidence. You will keep your own counsel and that of your fellows, and of 
the state, and will not, except when required in the due course of judicial pro- 
ceedings, disclose the testimony of any witness examined before you, nor any- 
thing which you or any other grand juror may have said, nor the manner in 
which you or any other grand juror may have voted on any matter before you. 
You shall present no person through malice, hatred or ill will, nor leave 
any unpresented through fear, favor or affection, or for any reward or the 
promise or hope thereof; but in all your presentments or indictments, you 
shall present the truth, the whole truth and nothing but the truth, according 
to the best of your skill and understanding. So help you God.’’ [R. C. 1905, 
§ 9813; C. Cr. P. 1877, § 178; R. C. 1899, § 8004.] ; 

§ 10651. Oath to other grand jurors. The following oath must be imme- 
diately thereupon administered to the other grand jurors present: 

‘* The same oath which your foreman has now taken before you on his part, 
you and each of you shall well and truly observe on your part. So help you 
God.” [R. C. 1905, § 9814; C. Cr. P. 1877, § 179; R. C. 1899, § 8005.] 

§ 10652. Court must charge grand jury. The grand jury being impaneled 
and sworn, must be charged by the court. In doing so, the court must give 
them such information as it may deem proper as to the nature of their duties, 
and as to any charges for public offenses returned to the court, or likely 
to come before the grand jury. [R. C. 1905, § 9815; C. Cr. P. 1877, § 180; R. C. 
1899, § 8006.] 

§ 10653. Jury must retire. The grand jury must then retire to a private 
room and inquire into the offenses cognizable by them. [R. C. 1905, § 9816; 
C. Cr. P. 1877, § 181; R. C. 1899, § 8007.] . 

§ 10654. Clerk. Appointment. His duty. The grand jury must appoint 
one of their number as clerk, who must preserve minutes of their proceedings, 
except of the votes of the individual members, and of the evidence given before 
them. [R.C. 1905, § 9817; C. Cr. P. 1877, § 182; R. C. 1899, § 8008. ] 

§ 10655. When jury to be discharged. On the completion of the business 
before them, or whenever the court shall be of opinion that the public inter- 
ests will not be subserved by a further continuance of the session, the grand 
jury must be discharged by the court; but whether the business is completed 
or not, they are discharged by the final adjournment of the court. [R. C. 
1905, § 9818; C. Cr. P. 1877, § 183; R. C. 1899, § 8009.] 
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ARTICLE 5.— POWERS AND DUTIES OF THE GRAND JURY. 


§ 10656. General powers and duties. The grand jury has power, and it is 
their duty to inquire into all public offenses committed or triable in the 
county or subdivision, and to present them to the court, either by present- 
ment or indictment, or accusation in writing. [R. C. 1905, § 9819; C. Cr. P. 
1877, § 184; R. C. 1899, § 8010.] 


Duty to investigate as to corporations same as to natural persons; presentment gen! 
cede when indictment unjustifiable. State v. Security Bank, 2 S. D. 538, 51 N. W. 


Offenses presented either by presentment or indictment. People v. Sponsler, 1 D. 
277, 46 N. W. 459. 

§ 10657. Presentment defined. A presentment is an informal statement in 
writing by the grand jury, representing to the court that a public offense 
has been committed, which is triable in the county or subdivision, and that 
there is reasonable ground for believing that a particular individual, named 
or described, has committed it. [R. C. 1905, § 9820; C. Cr. P. 1877, § 185; R. C. 
1899, § 8011.] 

§ 10658. Oath to witness. The foreman may administer an oath to any 
witness appearing before the grand jury. [R. C. 1905, § 9821; C. Cr. P. 1877, 
§ 187; R. C. 1899, § 8012.] 

§ 10659. What evidence receivable. In the investigation of a charge for the 
purpose of either presentment or indictment or accusation, the grand jury 
can receive no other evidence than such as is given by witnesses produced 
and sworn before them, or furnished by legal documentary evidence. [R. C. 
1905, § 9822; C. Cr. P. 1877, § 188; R. C. 1895, § 8013.) 

§ 10660. Evidence. Legal. Best. The grand jury can receive none but legal 
evidence end the best evidence in degree to the exclusion of hearsay or second- 
ary evidence. [R. C. 1905, § 9823; C. Cr. P. 1877, § 189; R. C. 1899, § 8014.] 

Competency of evidence before grand jury. 28 L.R.A. 318. . 

§ 10661. Evidence of the accused. The grand jury shall upon the request 
of the accused, and may of their own motion, hear the evidence of the accused. 
It is their duty to weigh all the evidence submitted to them and when they 
have reason to believe that there is other evidence they may order such evi- 
dence to be produced and for that purpose the state’s attorney shall issue 
1895, § for the witnesses. [R. C. 1905, § 9824; C. Cr. P. 1877, § 190; R. C. 

» § 8015.] 

§ 10€62. When indictment ought to be found. The grand jury ought to 
find an indictment when all the evidence before them, taken together, is such 
as in their judgment would warrant a conviction by the trial jury. ([R. C. 
1905, § 9825; C. Cr. P. 1877, § 191; R. C. 1899, § 8016. ] 

Sufficiency of evidence before grand jury to sustain indictment. 28 LRA. 324. 

§ 10663. Member must give evidence. If a member of the grand jury knows 
or has reason to believe that a public offense has been committed, which is 
triable in the county or subdivision, he must declare the same to his fellow 
jurors, who must thereupon investigate the same. [R. C. 1905, § 9826; C. Cr. P. 
1877, § 192; R. C. 1899, § 8017.] ; 

_ § 10664. Concerning what grand jury must inquire. The grand jury must 
Inquire : 

1. Into the case of every person imprisoned in the jail of the county or 
subdivision, on a criminal charge, and not indicted. 

2. Into the condition and management of the public prisons in the county 
or subdivision ; and, f 

3. Into the willful and corrupt misconduct in office of public officers i 
every description in the county or subdivision. [R. C. 1905, § 9827; C. Cr. P. 
1877, § 193; R. C. 1899, § 8018.] 
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§ 10665. Entitled to access to prisons and public records. They are also 
entitled to free access at all reasonable times, to all public prisons, and to the 
examination, without charge, of all public records in the county. [R. C. 1905, 
§ 9828; C. Cr. P. 1877, § 194; R. C. 1899, § 8019.] 

§ 10666. Jury’s privilege. Advice. Court. State’s attorney. The grand 
jury may at all reasonable times ask the advice of the court or of the state's 
attorney. The state’s attorney may at all times appear before the grand Jury 
for the purpose of giving information or advice relative to any matter 
cognizable before them, and may interrogate witnesses before them whenever 
he thinks it necessary; but no other person is permitted to be present during 
their sessions except the members and a witness actually under examination, 
and no person whomsoever must be permitted to be present during the expres- 
sion of their opinions or the giving of their votes upon any matter before 
them. [R. C. 1905, § 9829; C. Cr. P. 1877, § 195; RB. C. 1899, § 8020.] 

Right of attorney-general and his assistants to go before grand jury is not affected 
by this section. State v. District Ct., 19 N. D. 819, 124 N. W. 417, Amn. Cas. 1912D, 935. 

§ 10667. Secrecy. Things said. Votes. Every member of the grand jury 
must keep secret whatever he himself or any other grand juror may have 
said, or in what manner he or any other grand juror may have voted on a 
oe them. [R. C. 1905, § 9830; C. Cr. P. 1877, § 196; BR. C. 1899, 


Disclosure by grand juror of evidence given before grand jury as a contempt. 17 
L.R.A.(N.S.) 1049. 


§ 10668. When juror may disclose. A member of the grand jury may, how- 
ever, be required by any court to disclose the testimony of a witness examine 
before the grand jury, for the purpose of ascertaining whether it is con- 
sistent with that given by the witness before the court, or to disclose the 
testimony given before them by any person, upon a charge against him for 
perjury in giving his testimony, or upon his trial therefor. [R. C. 1909, 
§ 9831; C. Cr. P. 1877, § 197; R. C. 1899, § 8022.] 

§ 10669. Grand juror cannot be questioned. A grand juror cannot be 
questioned for anything he may say, or any vote he may give in the grand 
jury, relative to a matter legally pending before the jury, except for a perjury 
of which he may have been guilty in making an accusation or giving tes- 
timony to his fellow jurors. [R. C. 1905, § 9832; C. Cr. P. 1877, § 198; R. C. 
1899, § 8023.] 


ARTICLE 6.— PRESENTMENT AND PROCEEDINGS THEREON. 


§ 10670. Presentment, how found. Signed. A presentment cannot be found 
without the concurrence of at least twelve grand jurors. When so found it 
must be signed by the foreman. [R. C. 1905, § 9888; C. Cr. P. 1877, § 199; 
R. C. 1899, § 8024.] 

§ 10671. Presented to court. The presentment when found must be pre- 
sented by the foreman, in presence of the grand jury, to the clerk, and must 
arene with the clerk. [R. C. 1905, § 9834; C. Cr. P. 1877, § 200; R. C. 1899, 

§ 10672. Bench warrant may issue. If the facts stated in the presentment 
constitute a public offense triable in the county or subdivision, the court must 
direct the clerk to issue a bench warrant for the arrest of the defendant. 
[R. C. 1905, § 9835; C. Cr. P. 1877, § 201; R. C. 1899, § 8026.] 

§ 10673. Issued by clerk. The clerk on the application. of the judge or 
state's attorney, may, accordingly, at any time after the order, whether the 
court is sitting or not, issue a bench warrant, under his signature and the 
seal of the court, into one or more counties, or into any part of the state. 
[R. C. 1905, § 9836; C. Cr. P. 1877, § 202; RB. C. 1899, § 8027.] 
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§ 10674. Form of warrant. The bench warrant, upon presentment, must be 
substantially in the following form: 


State of North Dakota, 
County of ............ } ss. 
To any sheriff, constable, marshal or policeman in this state: 

A presentment having been made on the ........ Aay Of -isadetas vans . 
19.., to the district court of the county of ............ OF ssceeceeeees 
subdivision), charging C. D. with the crime of ............ (designating it 
generally), you are therefore commanded forthwith to arrest the above named 
C. D., and take him before E. F., a magistrate of the county of ............. ; 
or in case of his absence or inability to act, before the nearest and most 
accessible magistrate in ............ county. 

Pi under my hand, with the seal of said court affixed, this ........ day 
Ol sees eos W6¥0g Bie Dy 19s 50 


By order of the court, 
Sdenaatea weenie atesseeetee ees , Clerk. 


ARTICLE 7.— FINDING AND PRESENTATION OF THE INDICTMENT. 


§ 10677. Finding. Twelve jurors must concur. An indictment cannot be 
found without the concurrence of at least twelve grand jurors. When 80 
found, it must be indorsed ‘‘ A true bill,’’ and the indorsement must be signed 
by - foreman of the grand jury. [R. C. 1905, § 9840; C. Cr. P. 1877, § 206; 

a ee ’ 8031. 

Numbes of seal jurors necessary to concur in finding indictment. 28 L.R.A. 83. 

§ 10678. When accused must be dismissed. If twelve grand jurors do not 
concur in finding an indictment against a defendant who has been held to 
answer, the original complaint and the certified record of the proceedings 
before the magistrate transmitted to them, must be returned to the court, 
with an indorsement thereon, signed by the foreman, to the effect that the 
a ‘ dismissed. [R. C. 1905, § 9841; C. Cr. P. 1877, § 207; R. C. 1899, 

§ 10679. Dismissal of charge. Resubmission. The dismissal of the charge 
does not, however, prevent its being again submitted to a grand jury as often 
as the court may so direct. But without such direction it cannot be again 
submitted. [R. C. 1905, § 9842; C. Cr. P. 1877, § 208; R. C. 1899, § 8033. } 

§ 10680. Names of witnesses on indictment. When an indictment is found, 
the names of the witnesses examined before the grand jury must, in all cases, 

© inserted at the foot of the indictment or indorsed thereon before it is 
e B08k | to the court. [R. C. 1905, § 9843; C. Cr. P. 1877, § 209; R. C. 1895, 


Witnesses’ names; indorsement upon indictment mandatory. State v. Stevens, 1 8. D. 
480, 47 N. W. 546; State v. Church, 6 8. D. 89, 60 N. W. 143; State v. Pancoast (Kent), 
5 N. D. 516, 67 N. W. 1052, 35 L.R.A. 518. ; 3 
5 hea nee before grand jury may be allowed to testify. State v. Isaacson, 
ae » 65 . W. 430. 

State may call witnesses whose names are not required to be indorsed on informa- 
tion. State v. Matejousky, 22 8. D. 30, 119 N. W. 96. ; 


§ 10681. Presentment of indictment. An indictment, when found by the 
grand jury, must be presented by their foreman, in their presence, to the 
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court, and must be filed with the clerk, and remain in his office as a public 
record. [R. C. 1905, § 9844; C. Cr. P. 1877, § 210; R. C. 1899, § 8035. ] 

§ 10682. Person indicted, how arrested. When an indictment is found 
against a defendant who has not been previously arrested, and is not under 
bail, the same proceedings must be had as are prescribed in sections 10711 
to 10718, inclusive, against a defendant who fails to appear for arraignment. 
[R. C. 1905, § 9845; C. Cr. P. 1877, § 211; R. C. 1899, § 8036.) 


CHAPTER 8. 
RULES OF PLEADING AND FORM OF THE INFORMATION OR INDICTMENT. 


§ 10683. Forms of pleadings in criminal actions. All the forms of pleading 
in criminal actions, and rules by which the sufficiency of pleadings 1s to be 
determined are those prescribed by this code. [R. C. 1905, § 9846; C. Cr. P. 
1877, § 212; R. C. 1899, § 8037.] { 

Information is sufficient, if act or omission is charged with reasonable degree 0 
certainty, the strict common-law rules regarding criminal ae having been ex- 


pressly abolished. State v. Longstreth, 19 N. D. 268, 121 N. 1114, Ann. Cas. 1912D, 
1317. 


Description of stolen property in information as one gold coin, current as money Ry 
this state of value of five dollars, is sufficient. State v. Faulk, 22 S. D. 183, 116 N. W. 
72. 


Information is not defective because “ phrase against peace and dignity of the state of 
South Dakota” occurs in body instead of at conclusion of information. State v. 
Carlisle, 30 S. D. 475, 139 N. W. 127. D 

Sufficiency of information for killing another with shot gun. State v. Flute, 20 S. D. 
562, 108 N. W. 248. 

Information which charges that accused did unlawfully and willfully Bag den- 
tistry without license is insufficient. State v. Carlisle, 22.8. D. 529, 118 N. W. 1033. 

Allegation in indictment that accused did “shoot” and “mortally” wound deceased 
with a certain loaded pistol is sufficient. State ex rel. Kotilinic v. Swenson, 18 8. D. 
196, 99 N. W. 1114. 


Indictment which shows that accused killed another by feloniously and willfully 
beating him with club charges manslaughter in’ first degree. State v. Edmunds, 20 
S. D. 135, 104 N. W. 1115. ; 

§ 10684. First pleading, information or indictment. The first pleading on 
the part of the state is the information or the indictment. [R. C. 1905, § 9847; 
C. Cr. P. 1877, § 218; R. C. 1895, § 8038.] 

§ 10685. What information or indictment must contain. The information 
or indictment must contain: ; 

1. The title of the action, specifying the name of the court to which the 
information or the indictment is presented, and the names of the parties. | 

2. A statement of the acts constituting the offense, in ordinary and concise 
language, and in such manner as to enable a person of common understanding 
to know what is intended. [R. C. 1905, § 9848; C. Cr. P. 1877, § 214; R. ©. 
1895, § 8039.] 


1. Names of parties. State v. Hazledahl, 2 N. D. 521, 52 N. W. 315, 16 L.R.A. 150; 
Territory v. Pratt, 6 D. 483, 43 N. W. 711. , 

_ Sufficiency of showing of name in which, and authority by which, prosecution car- 
ried on. 26 LRA(NS) 1035. 

2. Statement of offense in ordinary language. State v. Lewis, 13 S. D. 166, 82 N. Ww. 
406: State v. Hellekson, 13 S. D. 242, 83 N. W. 254; State v. Kent, 4 N. D. 577, 62 
N. W. 631, 27 L.R.A. 686; State v. Burchard, 4 S. D. 548, 57 N. W. 491; City of Dead- 
wood v. Allen, 8 S. D. 618, 67 N. W. 835. 


As to sufficiency of information for grand larceny. State v. Halpin, 16 S. D. 170, 
91 N. W. 605. 


Sufficiency of allegation in information as to stealing money from person of another. 
State v. Faulk, 22 S. D. 183, 116 N. W. 72. 


§ 10686. Things as to which allegations must be certain and direct. The 


allegations of the information or the indictment must be direct and certain 
as regards: 


1. The party charged. 
2. The offense charged. 
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3. The particular circumstances of the offense charged, when they are 
necessary to constitute a complete offense. [R. C. 1905, § 9849; C. Cr. P. 
1877, § 215; R. C. 1895, § 8040. ] 


On right to demand bill of particulars in criminal cases. State v. Empting, 21 N. D. 
128, 128 N. W. 1119. 


ae euicieney of indictment as to offense charged. State v. Mattison, 13 N. D. 391, 100 
- W. 1091. 


Sufficiency of information for assault and battery with dangerous weapon. State v. 
Climie, 12 Wy. D. 33, 94 N. W. 574. ere 

Proof of intent to kill M. and actual shooting of S. will not sustain indictment alleg- 
ing pags to kill S., but not alleging intent to kill M. State v. Shanley, 20 S. D. 18, 
104 N. W. 522. 


Information alleging sale of liquor to S. “and others” was improper in that it failed 
to allege who the “ others” were, or if they were not known, that they were unknown. 
State v. Julius, 29 S. D. 638, 137 N. W. 590. 

§ 10687. Fictitious name. True name. When a defendant is informed 
against, indicted or prosecuted by a fictitious or erroneous name, and in any 
stage of the proceedings his true name is discovered, it must be inserted in 
the subsequent proceedings, referring to the fact of his being prosecuted by 
the name mentioned in the information or indictment. [R. C. 1905, § 9850; 
C. Cr. P. 1877, § 216; R. C. 1895, § 8041.] ; 

_ § 10688. Charge. One offense. Different counts. The information or the 
Indictment must charge but one offense, but the same offense may be set 
forth in different forms or degrees under different counts; and when the 
offense may be committed by the use of different means, the means may be 
alleged in the alternative in the same count. [R. C. 1905, § 9851; C. Cr. P, 
1877, § 217; B.C. 1895, § 8042. ] ; 

Indictment must charge but one offense, and several acts of intercourse with female 
under eighteen years, set forth in indictment, constitute several offenses. State v. 
Riggs, 25 S. D. 275, 126 N. W. 509. 

But one offense must be charged. State v. Smith, 2 N. D. 515, 52 N. W. 320; State v. 
Belyea, 9 N. D. 353, 83 N. W. 1; State v. Marcks, 3 N. D. 532, 58 N. W. 25. 

Election between offenses may be required. State v. Valentine, 7 S. D. 98, 63 N. W. 
541; State v. Boughner, 7 S. D. 103, 63 N. W. 542. 

Homicide may be charged as having been accomplished by more than one means. State 
V. Hall, 14 S. D. 161, 84 N. W. 766. 


aan to charge but one offense in indictment. State v. Mattison, 13 N. D. 391, 
100 N. W. 1091. 

Indictment charging defendant with selling liquor without license charges but one 
Offense. State v. Mudie, 22 S. D. 41, 115 N. W. 107. ae 

Proof of intent to kill M. and actual shooting of S. will not sustain indictment alleg- 
ing intent to kill &., but net alleging intent to kill M. State v. Shanley, 20 S. D. 18, 
104 N. W. 522. 


§ 10689. Time offense committed. The precise time at which the offense 
was committed need not be stated in the information or in the indictment; 
but it may be alleged to have been committed at any time before the filing 
thereof, if an information; or if an indictment, before the finding thereo’, 
cept when the time is a material ingredient in the offense. [R. C. 1905, 
§ 9852; C. Cr. P. 1877, § 218: R. C. 1895, § 8043.] 


Statement of precise time not necessary, unless material. Clyde v. Johnson, 4 N. D. 
92, 58 N. W. 512; State v. Sysinger, 25 Sp. 110, 125 N. W. 879, Ann. Cas. 1912B, 997. 

Day, week, month and year are material ingredients in offense of keeping saloon open 
on Sunday. State v. Schell, 22 S. D. 340, 117 N. W. 505. . . 

Allegation in information for arson that offense was committed “on or about” a cer- 
tain date is sufficient. State v. McDonald, 16 S. D. 78, 91 N. W. 447. 


§ 10690. Certain errors not material. When an offense involves the com- 
mission of, or an attempt to commit a private injury, and is described with 
sufficient certainty in other respects to identify the act, an erroneous allegation 
4s to the person injured, or intended to be injured, is not material. [R. C. 
1905, § 9853; C. Cr. P. 1877, § 219; R. C. 1899, § 8044.] 


Indictment for larceny not insufficient because failing to state properly owner of 
Property. State v. Vincent, 16 S. D. 62, 91 N. W. 347. ; 

Material variance between information and proof as to ownership of stolen property. 

tate v. Ham, 21 S. D. 598, 114 N. W. 713. 
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§ 10691. Construction of words. The words used in an information or in 
an indictment must be construed in their usual acceptation in Seay 
language, except words and phrases defined by law, which are to P 1877, 
strued according to their legal meaning. [R. C. 1905, § 9854; C. Cr. P. , 
§ 220; R. C. 1895, § 8045.) . Soe 

Words to be construed in their ara meaning. State v. Dellaire, 4 N. D. 312, 
N. W. 988; State v. Donaldson, 12 8. D. 259, 81 N. W. 299. : in relation 

It is not enough that through strained construction of words of ordinance 7 re a 
to wooden buildings, violation of its terms may be predicated. Mayville v. Rosing, 
N. D. 98, 26 L.R.A.(N.S.) 120, 123 N. W. 393. . ? P 4 

Allegation in indictment that accused did “shoot” and “mortally ” wound deccase 


with a certain loaded pistol is sufficient. State ex rel. Kotilinic v. Swenson, 18 S. D. 
196, 99 N. W. 1114. 


Indictment which shows that accused killed another by feloniously and willfully beat- 


ing him with club charges manslaughter in first degree. State v. Edmunds, 20 S. D. 
135, 104 N. W. 1115. 


Description ef money, in indictment. 51 Am. Dec. 233. 


§ 10692. Statutory words not strictly pursued. Words used in a statute 
to define a public offense need not be strictly pursued in the information 
or indictment; but other words conveying the same meaning may be used. 
[R. C. 1905, § 9855; C. Cr. P. 1877, § 221; R. C. 1895, § 8046.] 


Information which charges that accused did unlawfully and willfully practice den- 
tistry without license is insufficient. State v. Carlisle, 22 8. D. 529, 118 N. W. 1033. 


§ 10698. When information or indictment sufficient. The information or 
indictment is sufficient if it can be understood therefrom: 

1, That it is entitled in a court having authority to receive it, though the 
name of the court is not stated. : 

2. That it was presented by a person authorized by law so to do, if an 
information; or if an indictment, that it was found by a grand jury of the 
county or judicial subdivision in which the court was held. 

3. That the defendant is named, or if his name cannot be discovered, that 
he is described by a fictitious name, with a statement that his true name is to 
the inforiaant or, as the case may be, to the grand jury, unknown, 

4. That the offense was committed at some place within the jurisdiction 
of the court, except when the act, though done without the local jurisdiction 
of the county or judicial subdivision, is triable therein. 

0. That the offense was committed at some time prior to the time of the 
presenting of the information or of the finding of the indictment. i 

6. That the act or omission charged as the offense is clearly and distinctly 
set forth in ordinary and concise language, without repetition, and in such 
& manner as to enable a person of common understanding to know what 18 
intended. : 

7. That the act or omission charged as the offense, is stated with such & 
degree of certainty as to enable the court to pronounce judgment upon @ 
conviction, according to the right of the case. [R. C. 1905, § 9856; C. Cr. P. 
1877, § 222; R. C. 1895, § 8047.] ; 

Indictment must be entitled in court having authority to receive it. Territory v. 


Pratt, 6 D. 483, 43 N. W. 711; State v. Taylor, 7 8. D. 533, 64 N. W. 548; United 
States v. Beebe, 2 D. 292, 11 N. W. 505. B2. 51 
Time and place of offense must be shown. State v. First Nat. Bank, 3 8. D. 52, 7 
N. W. 780; City of Deadwood v. Allen, 8 §. D. 618, 67 N. W. 835; United States v. 
Ewing, 47 Fed. 809. in- 
Must be such as to enable person of common understanding to know what was bi 
Hee State v. Shields, 13 g. D. 464, 83 N. W. 559; State v. La Croix, 8 8. D. 369, 
66 N. W. 944, 
Proof of larceny of gelding is sufficient to sustain information alleging larceny of 
horse. State v. Matejousky, 22 8. D. 30, 115 N. W. 98. : 14 
Sufficiency of indictment for maintaining common nuisance. State v. Erickson, 
N. D. 139, 103 N. W. 389. 
Sufficiency of information for assault and battery with dangerous weapon. State v. 
Climie, 12 N. D. 38, 94 N. W. 574. 


Information for rape sufficient without the word “ravish.’ State v. Hayes, 17 8S. D. 
128, 95 N. W. 296, 
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Allegation in indictment that accused did “shoot” and “ mortally ” wound deceased 
with a certain loaded pistol is sufficient. State ex rel. Kotilinic v. Swenson, 18 S. D. 
196, 99 N. W. 1114. 

Information charging selling liquor without license in that he sold such liquor by 
bottle without license, was good as against objection that it did not charge public 
Offense. State v. Guy, 25 8. D. 144, 125 N. W. 570. ; . 

Allegation in indictment that bank was at time in question “ insolvent ” is sufficiently 
clear and certain. State v. Stewart, 30 8. D. 585, 189 N. W. 371. 

Sufficiency of information for killing another with shotgun. State v. Flute, 20 
8. D. 562, 108 N. W. 248. 

Form and sufficiency of indictment. 3 Am. 8t. Rep. 279. 

When charge of crime may be in the language of the statute. 94 Am. Deo. 253. 

Description of money in Indictment, 10 Am. St, Rep. 174. ; 

rats ng assault with intent to kill, when actual intent directed against another. 
7 L.R.A.(N.8.) 630, 

May an indictment involving the felonious taking of ore. lay ownership in one 
in possession of property as agent, bailee, eto. 21 L.R.A.(N.S.) 311. 

* Indictment for damming back water of stream. 59 L.R.A. 886. 

———for prize fighting. 15 L.R.A. 517. 

-——for bur » What must state. 2 Am. St. Rep. 392. 

——; ——Ppleading value of goods taken or sought to be taken. 34 L.R.A.(N.S.) 246. 

——for ronbery 34 L.R.A.(N.S.) 301. 

——for false pretenses, how must be charged. 80 Am. St. Rep. 134. 

——~ —— expression of opinion as false pretenses. 35 L.R.A. 435. ; 

“——~ necessity and sufficiency of allegations as to causal connections between the 
false pretenses and the loss. 37 L.R.A.(N.S.) 363. 

——— ——may indictment or information for obtaining money under false pretenses 
lay ncbip n one who was in possession of the property as agent, bailee, etc. 22 

-R.A.(N.S.) 645. 

——for homicide in commission of unlawful act. 63 L.R.A. 393. 

—— — in pica arrest. oie aorom shies Teer 

—— ——in carrying out unlawful co acy. . . 

— —in pom ission of or attempt € commit abortion. 63 L.R.A. 911, 
oe ——nhecessity that indictment for homicide cover lower or different degree 
ound by jury. 21 .R.A.(N.8.) 16. ; 

— Bla of time and place in indictment for homicide. 8 L.R.A.(N.S.) 1019. 

——— charging negligent homicide. 61 L.R.A. 298. 

——for infringement of union labels. 39 L.R.A.(N.S.) 1202. : 

———for unla sale of intoxicating liquors; must name of person to whom sale is 
made be stated. 33 L.R.A.(N.S.) 581. 

~—against carrier for transporting intoxicating liquors. 46 L.R.A. 422. ; 

,_ § 10694. Errors of form disregarded. No information or indictment is 
insufficient, nor can the trial, judgment or other proceedings thereon be affected 
y teason of a defect or imperfection in matter of form, which does not tend 
to the prejudice of the substantial rights of the defendant upon the merits. 
[R. C. 1905, § 9857; C. Cr. P. 1877, § 223; R. C. 1895, § 8048.] Bee 

Immaterial defects do not render indictment insufficient. State v. Kent, 5 N. D. a 
67 N. W. 1052, 35 L.R.A. 618; State v. La Croix, 8 8. D. 369, 66 N. W. 944; Uni a 
States v. Beebe, 2 D. 292, 11 N. W. 605; People v. Sponsler, 1 D. 277, 46 N. W. 459; 
Territory v. Keyes, 5 D. 244, 38 N. W. 440. he he f the 

Information is not defective because phrase “ against the peace and dignity °5 te 
state of South Dakota” occurs in body instead of at conclusion of information. Sta 
V. Carlisle, 30 S. D. 475, 139 N. W. 127. 


Sufficiency of information for killing another with shotgun. State v. Flute, 20 8. D. 
562, 108 N. W, 248. 


Indictment which shows that accused killed another by feloniously and willfully beat- 


ing him with club charges manslaughter in first degree. State v. Edmunds, 20 S. D. 
135, 104 N. W. 1115. 


§ 10695. What need not be stated. Neither presumptions of law, nor mat- 
ters of which judicial notice is taken, need be stated in an information or 
Sc papi [R. C. 1905, § 9858; C. Cr. P. 1877, § 224; R. C. 1895, 

§ 10696, Pleading judgment. Jurisdictional facts. In pleading a lle 
or other determination of, or proceeding before, a court or officer of ae 
Jurisdiction it is not necessary to state the facts conferring jurisdiction; 
but the Judgment or determination may be stated to have been duly Sed 
or made. The facts constituting jurisdiction, however, must be ey a 
on the trial. [RB. C. 1905, § 9859; CG. Cr. P. 1877, § 225; R. C. 1899, § 8050.] 
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§ 10697. Pleading private statute. Title. Day of passage. In pleading 
a private statute, or a right derived therefrom, it is sufficient to refer to the 
statute by its title and the day of its passage, and the court must thereupon 
take judicial notice thereof. [R. C. 1905, § 9860; C. Cr. P. 1877, § 226; R. C. 
1899, § 8051. ] ; 

§ 10698. Libel. Extrinsic facts. Sufficient statements. An information or 
an indictment for libel need not set forth any extrinsic facts for the purpose 
of showing the application to the party libeled of the defamatory matter 
on which the information or indictment is founded, but it is sufficient to state 
generally that the same was published concerning him, and the fact that it 
was 80 published must be established on the trial. [R. C. 1905, § 9861; C. Cr. 
P. 1877, § 227; R. C. 1895, § 8052.] ae : 

§ 10699. Forgery. Instrument destroyed. Misdescription. When the in- 
strument which is the subject of an information or indictment for forgery 
has been destroyed or withheld by the act or procurement of the defendant, 
and the fact of the destruction or withholding is alleged in the information 
or indictment and established on the trial, the misdescription of the instrument 
is immaterial. [R. C. 1905, § 9862; C. Cr. P. 1877, § 228; R. C. 1895, § 8053. | 

: Necessity of setting out copy of forged instrument in indictment. 31 L.R.A.(N.S.) 
15 


Necessity of naming person to whom instrument was passed. 31 L.R.A.(N.S.) 1046. 

§ 10700. Perjury. Substance. Oath. Authority. Falsity. In an informa- 
tion or indictment for perjury, or subornation of perjury, it is sufficient to 
set forth the substance of the controversy or matter in respect to which the 
offense was committed, and in what court or before whom the oath alleged 
to be false was taken, and that the court or person before whom it was taken 
had authority to administer it, with proper allegations of the falsity of the 
matter on which the perjury is assigned; but the information or indictment 
need not set forth the pleadings, record or proceedings with which the oath 
is connected, nor the commission or authority of the court or person before 
whom the perjury was committed. [R. C. 1905, § 9863; C. Cr. P. 1877, § 229; 
R. C. 1895, § 8054.] a3 

Sufficiency of common-law indictment for perjury to support conviction for a similar 
statutory offense. 33 L.R.A. 946. ; vate 

Sufficiency of averment in indictment as to jurisdiction or authority to administer 
Oath. 32 L.R.A. 142. ; 

§ 10701. Larceny. Embezzlement. Sufficient allegations. In an informa- 
tion or indictment for larceny or embezzlement of money, bank notes, certifi- 
cates of stock or valuable securities, or for a conspiracy to cheat and defraud 
a person of any such property, it is sufficient to allege the larceny or embezzle- 
ment, or the conspiracy to cheat and defraud, to be of money, bank notes, 
certificates of stock or valuable securities, without specifying the coin, number, 
denomination or kind thereof. [R. C. 1905, § 9864; C. Cr. P. 1877, § 230; R. ©. 
1895, § 8055. ] 

Description of stolen property in information as one gold coin, current as money 12 
this state of value of $5, is sufficient. State v. Faulk, 22 S. D. 183, 116 N. W. 72. 


As to variance between information and proof in prosecution for embezzlement. State 
v. Laechelt, 18 N. D. 88, 118 N. W. 240. 


Character of occupation of premises as affecting correct wording of indictment in 
prosecutien for embezzlement. 4 L.R.A.(N.S.) 707. 
Description of property in indictment for larceny. 22 Am. St. Rep. 154. 
in indictment for larceny from person. 34 L.R.A.(N.S.) 301. 
; Sufficiency of description of money in an indictment for larceny. 36 L.R.A.(N.S8.) 
33. 





May an indictment involving the felonious taking of property lay ownership in one 
in possession of property as agent, bailee, etc. 21 L.R.A.(N.S.) 311. 


§ 10702. Obscene literature. Sufficient allegations. An information or in- 
dictment for exhibiting, publishing, passing, selling or offering to sell, or 
having in possession with such intent, any lewd or obscene book, pamphlet, 
picture, print, card, paper or writing, need not set forth any portion of the 
language used or figures shown upon such book, pamphlet, picture, print, 
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card, paper or writing, but it is sufficient to state generally the fact of the 
lewdness or obscenity thereof. [R. C. 1905, § 9865; C. Cr. P. 1877, § 231; 
R. C. 1895, § 8056.] 

§ 10703. Personal property. Several owners. Sufficient allegations. When 
an offense is committed upon, or in relation to, any personal property belong- 
ing to several partners or owners, the information or indictment for such 
offense is sufficient, if it alleges such property to belong to any one or more 
of such partners or owners without naming them all. [R. C. 1905, § 9866; 
R. C. 1895, § 8057.) ; 

§ 10704. Several defendants. Convicted. Acquitted. Upon an information 
or indictment against several defendants, any one or more may be convicted 
or acquitted. [R. C. 1905, § 9867; C. Cr. P. 1877, § 232; R. C. 1895, § 8058.] 

§ 10705. Accessories. Principals. Certain distinctions abrogated. The 
distinction between an accessory before the fact and a principal, and between 
principals in the first and second degree, in cases of felony, is abrogated ; 
and all persons concerned in the commission of a felony, whether they directly 
commit the act constituting the offense, or aid or abet in its commission, 
though not present, must be prosecuted, tried and punished as principals, 
and no other facts need be alleged in the information or indictment against 
such an accessory, than are required in an information or indictment against 
his principals. [R. C. 1905, § 9868; C. Cr. P. 1877, § 233; R. C. 1895, § 8059.] 


Accessories punished as principals whether present or not. State v. Phelps, 5 S. D. 
480, 59 N. W. 471; State v. Kent, 4 N. D. 577, 62 N. W. 631, 27 L.R.A. 686. 


§ 10706. Accessory punished, though principal not. An accessory to the 
commission of a felony may be prosecuted, tried and punished, though the 
principal felon may be neither prosecuted nor tried, and though the principal 
“nn re: been acquitted. [R. C. 1905, § 9869; C. Cr. P. 1877, § 234; R. C. 

; 60. ] 

§ 10707. Compounding felony. Punishment. A person may be prosecuted, 
tried and convicted, for having, with the knowledge of the commission of a 
public offense, taken money or property of another, or a gratuity or reward, 
or an engagement or promise therefor, upon the agreement or understanding, 
express or implied, to compound or conceal the offense, or to abstain from a 
Prosecution therefor, or to withhold any evidence thereof, though the person 
guilty of the original offense has not been prosecuted. [R. C. 1905, § 9870; 
C. Cr. F, 1877, § 235; R. C. 1895, § 8061.] 


Compounding felony; proof to invalidate contract must be clear. School Dist. v. 
Alderson, 6 D. 145, 41 N. W. 466. 


CHAPTER 9. 


PLEADINGS AND PROCEEDINGS AFTER INFORMATION OR INDICTMENT AND 
BEFORE THE COMMENCEMENT OF THE TRIAL. 


ARTICLE 1. ARRAIGNMENT OF THE DEFENDANT, §§ 10708-10727. 

2. SETTING ASIDE THE INFORMATION OR INDICTMENT, §§ 10728-10734. 
3. DEmMURRER, §§ 10735-10745. 

4. PLea, §§ 10746-10755. 

5. REMOVAL OF THE ACTION BEFORE TRIAL, §§ 10756-10768. 

6. THE MopE oF Triax, §§ 10769-10772. 

7. FORMATION OF THE TRIAL J uRY, §§ 10773-10786. 

8. PosTPONEMENT OF THE TRIAL, § 10787. 


ARTICLE 1.— ARRAIGNMENT OF THE DEFENDANT. 


§ 10708, When and where defendant arraigned. When the information or 
Indictment 18 filed, the defendant must be arraigned thereon before the court 
to which it ig Presented, if an information; or if an indictment, in which it 
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is found, if triable therein, if not, before the court to which it is removed 
or transmitted. [R. C. 1905, § 9871; C. Cr. P. 1877, § 236; R. C. 1895, § 8062.) 

Arraignment will be waived by going to trial without objection. State v. Reddington, 
7.8. D. 368, 64 N. W. 176. 

No limit is placed upon term or time during which arraignment of person indicted 
must be made. State v. Fleming, 20 N. D. 105, 126 N. W. 565. 

May defendant be arraigned after commencement of trial. 27 L.RB.A.(N.8.) 1181. 

§ 10709. Felony, defendant present. Misdemeanor, counsel. If the infor- 
mation or indictment is for a felony the defendant must be personally present, 
but if a misdemeanor only, his personal appearance is unnecessary, and he 
may appear upon the arraignment by counsel. [R. C. 1905, § 9872; C. Cr. P. 
1877, § 237; R. C. 1895, § 8063.] 

Personal presence of defendant not necessary on hearing of motion to quash. Ter- 
ritory v. Gay, 2 D. 125, 2 N. W. 477. 

Personal presence of accused during trial is presumed where record shows his presence 
during most of trial. State ex rel. otilinic v. Swenson, 18 S. D. 196, 99 N. W. 1114. 
eee at nceenre of one charged with misdemeanor at time of receiving verdict. 

Right sf fal "to waive his presence at time of receiving verdict upon trial for 
felony. 14 L.R.A.(N.S.) 603; 32 PRA.(NS.) 806. 

Presence of accused at view by jury. 42 L.R.A. 878, 

8 10710. Presence enforced by direction of court. When his personal 
appearance is necessary, if he is in custody, the court may direct the officer 
in whose custody he is, to bring him before it to be arraigned, and the officer 
must do so accordingly. [B. C. 1905, § 9873; C. Cr. P. 1877, § 238; R. C. 
1899, § 8064.] ; 

§ 10711. Same. Warrant of arrest. If the defendant has been discharged 
on bail, or has deposited money instead thereof, and does not appear to be 
arraigned, when his personal attendance is necessary, the court, in addition 
to the forfeiture of the undertaking of bail or of the money deposited, may 
direct the clerk to issue a bench warrant for his arrest. [R. C. 1905, § 9874; 
C. Cr. P. 1877, § 239; R. C. 1899, § 8065.] es 

§ 10712. Warrant, clerk to issue. The clerk, on the application of the 
state’s attorney, may, accordingly, at any time after the order, whether the 
‘ court is sitting or not, issue a bench warrant into one or more counties. 
[R. C. 1905, § 9875; C. Cr. P. 1877, § 240; R. C. 1899, § 8066. | ; 

§ 10718. Warrant, form. Felony. The bench warrant upon the information 
indictment, must, if the offense is a felony, be substantially in the following 
orm : 

State of North Dakota, 
County of .........06 }se.: 

An information (or indictment as the case may be) having been filed on 
the 22.5405 GAY Of saccidecsexs , 19.., in the district court in and for the 
county of (or judicial subdivision of) ...........- , charging .....++-+++" 
with the crime of ............ (designating it generally), you are therefore 


ment may have been removed, naming it), to answer said information — (or 
indictment), or if the court has adjourned for the term, that you deliver 
him into the custody of the sheriff of the county of .......-.-seseeeee 
Paki under my pend, with the seal of said court affixed, this ........ day 
Of waive Seulncner P : 
By order of the court. 
, Clerk. 


[Seal] 
[R. C. 1905, § 9876; C. Cr. P. 1877, § 241; R. C. 1895, § 8067.] ; 
§ 10714. Same. Misdemeanor. Bailable felony. If the offense is 8 misde- 
-meanor or a bailable felony, the bench warrant must be in a similar form, 
adding to the body thereof a direction to the following effect, “* or if he 
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requires it that you take him before any magistrate of that county or in the 
county in which you arrest him, that he may give bail to answer the informa- 
tion (or indictment).’’ [R. C. 1905, § 9877; R. C. 1895, § 8068.] 

§ 10715. Court fix amount of bail. If the offense charged is bailable the 
court, upon directing the bench warrant to issue, must fix the amount of 
bail; and an indorsement must be made on the bench warrant and signed 
by the clerk, to the following effect: | 

‘“ The defendant is to be admitted to bail in the sum of .......... dollars.’’ 
[R. C. 1905, § 9878; C. Cr. P. 1877, § 243; R. C. 1899, § 8069.] 

§ 10716. Arrest. Offense not bailable. Custody. The defendant, when 
arrested under a warrant for an offense not bailable, must be held in custody 
by the sheriff of the county or judicial subdivision & which the information 
7 64 or indictment found. [R. C. 1905, § 9879; C. Cr. P. 1877, § 244; R. C. 

» § 8070. 

§ 10717, Warrant served in any county. The bench warrant may be served 
in any county or judicial subdivision of the state in the same manner as a 
aa of arrest. [R. C. 1905, § 9880; C. Cr. P. 1877, § 245; R. C. 1899, 

1.] 

§ 10718. Magistrate. Taking bail. Procedure. If the defendant is brought 
before a magistrate of another county for the purpose of giving bail, the 
Magistrate must proceed in respect thereto, in the same manner as if the 
defendant had been brought before him upon a warrant of arrest, and the 
Same proceedings may be had thereon. [R. C. 1905, § 9881; C. Cr. P. 1877, 
§ 246; R. C. 1899, § 8072. ] . . 

§ 10719. Felony. Bail given. Increased amount. When the information 
or indictment is for a felony, and the defendant, before the filing or finding 
thereof, has given bail for his appearance .to answer the charge, the court 
to which the information or indictment is presented, or sent or removed for 
trial, may order the defendant to be committed to actual custody either 
without bail, or unless he gives bail in an increased amount, to be specified 
in the order. [R. C. 1905, § 9882; C. Cr. P. 1877, § 247; R. C. 1895, § 8073.) 

§ 10720. Procedure. Defendant present. Absent. If the defendant is pres- 
ent when the order is made, he must be forthwith committed accordingly. 

he is not present, a bench warrant must be issued and proceeded upon in 
Rs provided in this article. [R. C. 1905, § 9883; C. Cr. P. 1877, § 248; 

» U. 1899, § 8074. 

10721. eal ea Counsel for defendant. If the defendant appears 
for arraignment without counsel, he must be informed by the court that it 
18 his right to have counsel before being arraigned, and must be asked if he 
desires the aid of counsel. If he desires and is unable to employ counsel, 
the court must assign counsel to defend him. [R. C. 1905, § 9884; C. Cr. P. 
1877, § 249; R. C. 1899, § 8075.] 

Right of prisoner to opportunity to consult with his attorney. 44 L.R.A.(N.S.) 1083. 

§ 10722. How arraignments made. The arraignment must be made by the 
court or by the clerk or state’s attorney under its direction, and consists of 
Teading the information or indictment to the defendant, delivering to him 
or his counsel, a true and correct copy of the information or indictment, with 
all indorsements, and asking him whether he pleads guilty or not guilty to 
the information or indictment. [1907, ch. 78; RB. C. 1905, § 9885; C. Cr. P. 
1877, § 250: R. C. 1895, § 8076.] 

Effect upon connection of failure to give accused an opportunity to plead. 13 

LR.A.(N.S.) 811; 45 L.R.A.(NS.) 664. 

§ 10723, Defendant’s true name. When the defendant is arraigned, he must 
be informed that if the name by which he is informed against or indicted 
§ not his true name, he must disclose his true name or be proceeded ging 
by the name in the information or indictment. [R. C. 1905, § 9886; C. Cr. P. 
1877, § 251; R. C. 1895, § 8077.] | 
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10724. No other name given. If he gives no other name, the court may 
me accordingly. [R. C. 1905, § 9887; C. Cr. P. 1877, § 252; R. C. 1899, 

8078. 

: § 10725. Another name given, procedure. If he alleges that another name 
is his true name, the court must direct an entry thereof in the minutes of 
the arraignment, and the subsequent proceedings on the information or 
indictment may be had against him by that name, referring also to the name 
by which he is informed against or indicted. [R. C. 1905, § 9888; C. Cr. P. 
1877, § 253; R. C. 1895, § 8079.] 

§ 10726. Time to answer given defendant. If, on the arraignment, the 
defendant requires it, he must be allowed until the next day, or such further 
time may be allowed him as the court may deem reasonable, to answer the 
information or indictment. [R. C. 1905, § 9889; C. Cr. P. 1877, § 254; RB. C. 
1895, § 8080.] 

§ 10727. Answer. Motion to set aside. Demurrer. Plea. If the defendant 
does not require time, as provided in the last section, or if he does, then on 
the next day, or at such further day as the court may have allowed him, 
he may, in answer to the arraignment, either move the court to set aside the 
information or indictment, or may demur or plead thereto. [R. C. 1905, § 9890 ; 
C. Cr. P. 1877, § 255; R. C. 1895, § 8081.] 


ARTICLE 2.— SETTING ASIDE THE INFORMATION OR INDICTMENT. 


§ 10728. Causes for setting aside, classified. The information or indictment 
must be set aside by the court in which the defendant is arraigned, upon 
his motion, in either of the following cases: 

If it is an information: ; 4 He oh 

1. In all cases when the defendant is entitled to a preliminary cr araient 
before a magistrate, before the filing of such information, when he has no 
had such examination and been held to answer before the district court, or 
has not waived such examination in writing, or orally before a magistrate. ‘ 

2. When the information is not subscribed by a person authorized to ac 
as informant. 

3. When the information is not verified; or, 

If it is an indictment: ; b 

1. When it is not found, indorsed and presented or filed as prescribed by 
this code. ; 

2. When the names of the witnesses examined before the grand jury are 
not inserted at the foot of the indictment or otherwise exhibited thereon. 

3. When a person is permitted to be present during the session of the 
grand jury, while the charges embraced in the indictment are under considera- 
tion, except as provided in section 10666. : 

4. When the defendant had not been held to answer before the finding 
of the indictment, on any ground which would have been good ground A 
challenge. either to the panel or to any individual grand juror. [R. C. 1905, 
§ 9891; C. Cr. P. 1877, § 256: R. C. 1895, § 8082.] 19 

Statutory grounds for quashing indictment are exclusive. State v. Longstreth, 
N. D. 268, 121 N. W. 1114, Ann. Cas. 1912D, 1317. 

Information by state’s attorney sworn to an information and belief is sufficient where 
criminal complaint sworn to positively was also filed. State v. Gottlieb, 21 N. D. 179, 
129 N. W. 460. 

That ene te filed with committing magistrate was made by person having no 
knowledge of facts set forth therein is not ground for setting aside information. State 
v. Carlisle, 30 S. D. 475, 139 N. W. 127. 

Motion to set aside information is proper procedure where accused has not had 
preliminary examination. State v. Winbauer, 21 N. D. 161, 129 N. W. 97. 

Witnesses whose names are not indorsed may testify for prosecution. State v. Church, 
6 8. D. 89, 60 N. W. 143; Territory v. Godfrey, 6 D. 46, 50 N. W. 481; State v. 
Boughner, 5 S. D. 461, 59 N. W. 736. 

Indorsement of names of witnesses examined is mandatory. State v. Isaacson, 8 
8. D. 69, 65 N. W. 430; State v. Stevens, 1S. D. 480, 47 N. W. 546. 
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Slight variation in name of a witness indorsed not material. State v. Phelps, 5 
8. D. 480, 59 N. W. 471. ‘ 

State may call witnesses whose names are not required to be indorsed on information. 
State v. Matejousky, 22 S. D. 30, 119 N. W. 96. 

Failure to file information at term succeeding defendant’s commitment is not ground 
for setting aside information. State v. Foster, 14 N. D. 561, 105 N. W. 938. - 

Indictment will not be set aside for objection as to drawing grand jury not mentioned 
in section 166 of S. D. Crim. Code. State v. Lamphere, 20 S. D. 98, 104 N. W. 1038. 

Right to quash part of a count of an indictment, leaving the remainder of the count 
intact. 22 L.R.A.(N.S.) 469. 

Waiver of verification of information. 81 L.R.A.(N.S.) 808. 


§ 10729. Motion. Form. Contents. Time. The motion to set aside the 
information or indictment must be in writing, subscribed by the defendant or 
his attorney, and must specify clearly the ground of objection to the informa- 
tion or indictment, and said motion must be made before the defendant 
demurs or pleads, or the objection is waived. [R. C. 1905, § 9892; C. Cr. P. 
1877, § 257; R. C. 1895, § 8083.] 

Objections to indictment waived unless made before plea. Territory v. Pratt, 6 D. 
483, 43 N. W. 711; State v. Kent, 5 N. D. 516, 67 N. W. 1052, 35 L.R.A. 518. 

§ 10730. When motion heard. The motion must be heard at the time it 
is made. unless for good cause the court postpones the hearing to another 
time. [R. C. 1905, § 9898; C. Cr. P. 1877, § 258; R. C. 1899, § 8084.] 

§ 10731. Motion denied, answer immediately. If the motion is denied, the 
defendant must immediately answer the information or indictment, either by 
demurring or pleading thereto. [R. C. 1905, § 9894; C. Cr. P. 1877, § 259; 
R. C. 1895, § 8085.] 

§ 10732. Motion granted. Procedure. If the motion is granted the court 
must order that the defendant, if in custody, be discharged therefrom, or, 
if admitted to bail, that the bail be exonerated, or, if he has deposited money 
instead of bail, that the same be refunded to him, unless the court directs 
that another or an amended information be filed or that the case be submitted 
to the same or another grand jury; or, if the case is such that an information 
might have been filed against the defendant had a grand jury not been called 
at the time, or the defendant at any time waives a preliminary examina- 
tion, in writing, the court may direct an information to be filed for the offense 
charged in the indictment set aside. [R. C. 1905, § 9895; C. Cr. P. 1877, § 260; 
R. C. 1895, § 8086.] 

§ 10733. Further prosecution. Procedure. If the court directs that another 
or an amended information be filed or that the case be resubmitted to the 
Same or another grand jury, the defendant, if already in custody, must so 
remain, unless he is admitted to bail; or, if already admitted to bail, or money 
has been deposited instead therefor, the bail or money is to be answerable 
for the appearance of the defendant to answer a new information or indict- 
ment, and unless another or an amended information or an information in 
the place of the indictment set aside, as provided in the last section, is filed 
within ten days from the date of the order, or the filing of the defendant’s 
waiver of a preliminary examination, or a new indictment is found at the 
same or next term of the district court, as the case may be, the defendant 
must be discharged and his bail exonerated or money refunded as provided 
1895, preceding section. [R. C. 1905, § 9896; C. Cr. P. 1877, § 261; R. C. 

» § 8087. ; : 
_§ 10734, erie setting aside, not a bar. An order setting aside an informa- 
tion or indictment, as provided in this article is no bar to a future prosecution 
£8068) same offense. [R. C. 1905, § 9897; C. Cr. P. 1877, § 262; R. C. 1895, 


ARTICLE 3.— DEMURRER. 


§ 10735. Defendant’s pleading. Demurrer. Plea. The only pleading on 
the part of the defendant is either a demurrer or a plea. [R. C. 1905, § 9898; 
C. Cr. P, 1877, § 263; R. C. 1899, § 8089.] 
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§ 10736. Made in open court. Time. Both the demurrer and the plea must 
be put in in open court, either at the time of the arraignment, or at such 
other time as may be allowed to the defendant for that purpose. [R. C. 1905, 
§ 9899; C. Cr. P. 1877, § 264; R. C. 1899, § 8090.] 

§ 10787. Grounds of demurrer. The defendant may demur to the informa- 
tion or indictment when it appears upon the face thereof, either: 

1. That the court has no jurisdiction of the offense charged therein; or, if 
an indictment, that the grand jury by which it was found had no authority 
to inquire into the offense charged, by reason of its not being within the 
jurisdiction of the county or judicial subdivision. 

2. That it does not substantially conform to the requirements of this code. 

3. That more than one offense is charged therein. 

4. That the facts stated do not constitute a public offense. 

o. That it contains any matter, which, if true, would constitute a legal 
Justification or excuse of the offense charged, or other legal har to the prose- 


eution. [R. C. 1905, § 9900; C. Cr. P. 1877, § 265; R. C. 1895, § 8091.] 

Failure to demur may waive defects in indictment. City of Lead v. Klatt, 18 8. D. 
140, 82 N. W. 391; State v. Kent, 5 N. D. 516, 67 N. W. 1052, 35 L.R.A. 518. 

Demurrer to information must specify wherein it fails to conform to requirement of 
a of rune! Procedure. State v. Longstreth, 19 N. D. 268, 121 N. W. 1114, Ann. 

as. 1912D, 1317. 

Information alleging sale of liquor to 8. “and others” was improper, in that it 
failed to allege who the “others” were, or if they were not known that they were 
unknown. State v. Julius, 29 S. D. 638, 137 N. W. 590. 

ee that more than one offense is charged. State v. Boughner, 5 8. D. 461, 
59 N. W. 736. 

Indictment charging defendant with on lquor without license charges but one 
offense. State v. Mudie, 22 S. D. 41, 115 N. W. 107. 


§ 10738. Requisites of demurrer. The demurrer must be in writing, signed 
either by the defendant or his counsel, and filed. It must distinctly specify 
the grounds of the objection to the information or indictment, or it must 
be disregarded. [R. C. 1905, § 9901; C. Cr. P. 1877, § 266; R. C. 1895, § 8092.] 


necessity ef filing demurrer to information, unless requirements are waived. 
State v. Woodell, 22 N. D. 230, 132 N. W. 1003. 


§ 10739. Time of hearing. Upon the demurrer being filed, the objections 
presented thereby must be heard, either immediately or at such time as the 
eaosaT appoint. [R. C. 1905, § 9902; C. Cr. P. 1877, § 267; R. C. 1899, 

093. 

§ 10740. Judgment on demurrer. Upon considering the demurrer, the court 
must give Judgment either sustaining or overruling it, and an order to that 
effect must be entered upon the minutes. [R. C. 18905, § 9903; C. Cr. P. 1877, 
§ 268; R. C. 1899, § 8094.] 


Permission to withdraw indictment after argument on demurrer thereto for the pur- 
pose of resubmitting it to er yyy will not affect second indictment in the absence 
of prejudice. State v. Ford, 16 8. D. 228, 92 N. W. 18. 


§ 10741. Effect if sustained. Further proceedings. If the demurrer is 
sustained the judgment is final upon the information or indictment demurred 
to, and is a bar to another prosecution for the same offense, unless the court, 
being of the opinion that the objection on which the demurrer is sustained 
may be avoided in a new information or indictment, directs another or an 
amended information, or an information in the place of the indictment de- 
murred to as provided by law in case an indictment is set aside, to be filed, 
or that the case be submitted to the same or another grand jury. [R. C. 1905, 
§ 9904; C. Cr. P. 1877, § 269; R. C. 1895, § 8095.] 

§ 10742. Amendment not directed, defendant discharged. If the court does 
not permit the information to be amended nor direct that another information 
be filed or that the case be resubmitted as provided in the preceding section, 
the defendant, if in custody, must be discharged, or, if admitted to bail his 
bail is exonerated, or, if he has deposited money instead of bail, the money 
6 809 6] refunded to him. [R. C. 1905, § 9905; C. Or. P. 1877, § 270; BR. C. 1895, 
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§ 10743. Defendant not discharged, further proceedings. If the court 
directs that another or an amended information or an information in place 
of the indictment demurred to, as provided by law in case the indictment 
is set aside, be filed, or that the case be resubmitted to the same or another 
grand jury, the defendant, if already in custody, must so remain, unless he . 
is admitted to bail, or is already admitted to bail, or money has been deposited 
instead therefor, the bail or money is to be answerable for the appearance of 
the defendant to answer to a new information or indictment; and unless 
another or an amended information or an information in place of the indict- 
ment demurred to, is filed within ten days from the date of the order sustain- 
ing the demurrer, or the filing of the defendant’s waiver of a preliminary 
examination, or a new indictment is found at the same or the next term of 
the district court, as the case may be, the defendant must be discharged and 
his bail exonerated or money refunded as provided in the preceding section. 
[R. C. 1905, § 9906; C. Cr. P. 1877, § 271; R. C. 1895, § 8097.] 

§ 10744. Demurrer overruled. Procedure. If the demurrer is overruled, 
the court must permit the defendant, at his election, to plead, which he must 
do forthwith, or at such a time as the court may allow. If he does not plead, 
judgment may be pronounced against him. [R. C. 1905, § 9907; C. Cr. P. 1877, 
§ 272; BR. C. 1899, § 8098.] 

§ 10745. Certain objections only taken by demurrer. Exception. When 
the objections mentioned in section 10737 appear upon the face of the informa- 
tion or indictment, they can only be taken by demurrer, except that the 
objection to the jurisdiction of the court over the subject of the information 
or indictment, or that the facts stated do not constitute a public offense, may 
be taken at the trial, under the plea of not guilty, and in arrest of judgment. 
[R. C. 1905, § 9908; C. Cr. P. 1877, § 278; R. C. 1895, § rats 

Objection that information is duplicitous is waived unleas taken by demurrer. State 
v. Climie, 12 N. D. 83, 94 N. W. 574. 

Ruling on objection taken at trial is not within section 483, South Dakota Code of 
Criminal Pr ee ure, as to when writ of error may be had. State v. Stunkard, 28 8. D. 

’ . Wz. 253, 


ARTIOLH 4.— PLEA. 


§ 10746. Pleas classified. There are four kinds of pleas to an information 
or indictment. A plea of: 

1. Quilty. 

2. Not guilty. 

3. A former judgment of conviction or acquittal of the offense charged, 
which may be pleaded either with or without the plea of not guilty. 

4. Once in jeopardy, which may also be pleaded either with or without 
the ples of not guilty. [R. C. 1905, § 9909; C. Cr. P. 1877, § 274; BR. C. 1895, 


§ 81 
This section was impliedly repealed by section 9480, as to pleas in murder cases. 
State v. Noah, 20 N. b. 281, 124 N. W. 1121. 
Verdict on both pleas necessary before judgment, where plea of not guilty and former 
Jeopardy are interposed. State v. Kieffer, 17 8. D. 67, 95 N. W. 289. 
we mpen oa alee of failure to give accused opportunity to plead. 13 L.R.A.(N.8.) 
; ; -( -) 664, 
defendant pend after commencement of trial. 27 L.R.A.(N.S.) 1181. 


Ma 

§ 10747 . Plea to be oral. Form of plea. Every plea must be oral, and must 
Hs entered upon the minutes of the court, and in substantially the following 
orm: 

1. If the defendant pleads guilty: ‘‘ The defendant pleads that he is guilty 
of the offense charged in this information (or indictment).’’ ; 

2. If he pleads not guilty: ‘‘ The defendant pleads that he is not guilty 
of the offense charged in this information (or indictment).’’ 

3. If he pleads a former conviction or acquittal: ‘‘ The defendant pleads 
that he has already been convicted (or acquitted, as the case may be,) of 
the offense charged in this information (or indictment) by the judgment of 
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the court Ofc ecieesncs botkier: (naming it), rendered at........... ones : 
(naming the place), on the............. BY Of 66 brwean es Pa | ee 

4. If he pleads once in jeopardy: ‘‘ The defendant pleads that he has been 

once in jeopardy for the offense charged in this information (or indictment), 
' (specifying the time, place and court).’’ [B. C. 1905, § 9910; C. Cr. P. 1877, | 
§§ 275, 276; R. C. 1895, § 8101.] : D 

: Mirna o plea by going to trial without objection. State v. Reddington, 7 S. D. 
68, 64 N. W. 176. : 

Correction of record by order of court after plea has been entered. Territory v. Chris- 
tensen, 4 D. 410, 31 N. W. 847. 

1, Plea of guilty admits indictment as charged, and not offense of less degree. 
Territory v. Miller, 4 D. 173, 29 N. W. 7. 

Plea of guilty must be positive and definite as to degree and must not merely refer 
to information. State v. Noah, 20 N. D. 281, 124 N. W. 1121. : 

8. Plea of former conviction or acquittal; effect of. People v. Briggs, 1 D. 289, 
46 N. W. 451. ' 

§ 10746 Plea of guilty only put in by defendant. Exception. A plea of 
guilty can in no case be put in except by the defendant himself, in open, 
court, unless upon an information or indictment against a corporation, in 
which case it may be put in by counsel. [R. C. 1905, § 9911; C. Cr. P. 1877, 
§ 277; R. C. 1895, § 8102.] 

Plea of guilty under intimidation. 34 L.R.A.(N.S.) 257. 


Right upon plea of guilty to sentence accused without intervention of jury. 35 
L.R.A.(N-S.) 1146. 


Conclusiveness of plea of guilty in subsequent civil action. 28 L.R.A.(N.8.) 328, 
Plea of guilty as affecting action for illegal arrest, false imprisonment or malicious 
prosecution. 20 LR.A.(N&) 295. 


§ 10749. Plea may be withdrawn. The court may, at any time before judg- 
ment, upon a plea of guilty, permit it to be withdrawn, and a plea of not 
guilty substituted. [R. C. 1905, § 9912; C. Cr. P. 1877, § 278; R. C. 1899, 
§ 8103. ] 


Within discretion of court to allow A ig of not guilty to be withdrawn for motion 
to set aside indictment. State v. Van Nice, 7 S. D. 104, 63 N. W. 537. 


§ 10750. Issues on plea of not guilty. The plea of not guilty puts in issue 
every material allegation in the information or indictment. [R. C. 1905, § 9913; 
C. Cr. P. 1877, § 279; R. C. 1895, § 8104.] 

§ 10751. Evidence under plea. All matters of fact tending to establish a 
defense other than those specified in the third and fourth subdivisions of 
section 10746, may be given in evidence under the plea of not guilty. [R. C. 
1905, § 9914; C. Cr. P. 1877, § 280; R. C. 1899, § 8105. ] 

§ 10752. Acquittal. Variance. Further prosecution. If the defendant was 
formerly acquitted on the ground of variance between the information or 
indictment and the proof, or the information or indictment was dismissed 
upon an objection to its form or substance, or in order to hold the defendant 
for a higher offense, without a Judgment of acquittal, it is not an acquittal 
P giee a offense. [R. C. 1905, § 9915; C. Cr. P. 1877, § 281; R. C. 1895, 


Acquittal on charge of assault with deadl weapon with intent to rob not bar to 
conviction for robbery. State v. Caddy, 15 S. D. 167, 87 N. W. 927. 


§ 10753. Acquittal on merits. When however, the defendant was acquitted 
on the merits, he is deemed acquitted of the same offense, notwithstanding 
a defect in form or substance in the information or indictment on which, 


he hes acquitted. [R. C. 1905, § 9916; C. Cr. P. 1877, § 282; R. C. 1895, 
§ 8107. 


Plea of former acquittal when unavailing. State v. Bronkol, 5 N. D. 507, 67 N. W. 


608; People v. Briggs, 1 D. 289, 46 N. W. 451; State v. Security Bank, 2 S. D. 538, 
51 N. W. 337. 


§ 10754. Former acquittal or conviction. Once in jeopardy. When the 
defendant is convicted or acquitted, or has been once placed in jeopardy upon 
an information or indictment, the conviction, acquittal or jeopardy is a bar 
to another information or indictment for the offense charged in the former, 
or for an attempt to commit the same, or for an offense necessarily included 
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therein, of which he might have been convicted under the information or 


indictment. [R. C. 1905, § 9917; C. Cr. P. 1877, § 283; R. C. 1895, § 8108.] 
Re ae to prosecutions under liquor license statute. State v. irwin, 17 8. D. 

0, . Wz 7. 

Former acquittal upon indictment by which defendant was accused jointly with two 
others of larceny of two horses, was no bar to indictment of theft of five horses from 
owner, upon same occasion. State v. Barnes, 26 S. D. 268, 128 N. W. 170. 

Former acquittal or conviction as a defense. 11 Am. St. Rep. 228. 

When plea of autrefois acquit is sustainable. 17 Am. Dec. 791; 58 Am. Dec. 536. 

Former jeoparfly, decision as to, as a federal question. 62 L.R.A. 530. 

uestion whether suit for statutory penalty is a civil or criminal prosecution as 
affecting. 27 L.R.A.(N.8.) 752. 
waiver and estoppel of defendant to plead. 135 Am. St. Rep. 70. 
——right to have claim of, determined in habeas corpus proceedings. 15 
L.R.A.(N.S.) 227. 
——effect of second indictment or information for same offense after accused is 
entitled to discharge for want of prosecution under first. 11 L.R.A.(N.8.) 257. 
trial of insane person as. 35 L.R.A.(N.S.) 470. 
——does papeneing jury and proceeding with the trial without arraigning de- 
fendant place him in jeopardy. 27 L.R.A.(N.8.) 137. 
ia jeopardy ited: where trial is begun with unsworn jury. 40 L.R.A.(N:S.) 
——by reason of the discharge of the jury in the prisoner’s absence. 44 L.R.A. 694. 
——discharge of jury upon discovery of nace disqualification or misconduct 
of one or more of their number. 14 L.R.A.(NS.) 548. 
——identity of offenses in plea of. 92 Am. St. Rep. 89. 
———when trial is stopped for purpose of prosecution of higher or different offense. 
44 L.R.A.(N.8.) 617. 
——conviction or acquittal of sale of liquor as a bar to a prosecution for sales 
made prior to the first indictment. 45 L.R.A.(N.S.) 977. ; 
uittal for assault or homicide as to one person, when bars prosecution as to 
another, there being but one criminal act. 41 Am. Rep. 475. 
——conviction or acquittal of offense as a bar to prosecution for homicide in com- 
mission of the offense. 63 L.R.A. 405. as 
——conviction on charge of assault as bar to subsequent prosecution for homicide 
following death of victim. 14 L.R.A.(N.S.) 209. : 
——acquittal of larceny as bar to prosecution for forgery in the same transaction. 
4 LR.A.(N.S.) 402. 
——may gd ope by state after acquittal be authorized. 48 Am. St. Rep. 213. 
——effect of granting new trial after conviction. 14 Am. Rep. 751. ; 
——-does granting of new trial subject defendant to conviction for higher offense. 
4 Am. St. Rep. 117; 5 L.R.A.(N.S.) 571; 22 L.R.A.(N.S.) 959. 
~———effect of conviction of lower degree in prosecution for homicide as acquittal of 
higher degree. 21 L.R.A.(NS.) 20. 
anting of a new trial after conviction for manslaughter does not permit sub- 
sequent conviction for a greater crime. 12 Am. Rep. 473. 
——retrial for substantive offense after setting aside verdict for attempt. 44 
L.R.A.(N.S.) 1047. 
~———trial under erroneous theory as to crime charged. 24 L.R.A.(N.S.) 481. 
uittal of crime as a bar to a subsequent prosecution of defendant for perjury 
committed on the former trial. 39 L.R.A.(N.S.) 385. ; 
——-onviction under municipal ordinance as bar to prosecution under state statutes, 
and vice versa. 17 L.R.A.(N.S.) 69. 
———conviction or acquittal of marital offense as bar to a subsequent prosecution. 
40 L.R.A.(N.S.) 615. 
——increasing severity of punishment for second or subsequent offense. 34 L.R.A. 
400; 48 L.R.A.(N.S.) 204. 


§ 10755. Refusal to answer. Procedure. If the defendant refuses to answer 
the information or indictment by demurrer or plea, a plea of not guilty must 


be entered. [R. C. 1905, § 9918; C. Cr. P. 1877, § 284; R. C. 1895, § 8109.] 


ae of plea of not guilty on refusal to plead. State v. Reddington, 7 S. D. 368, 
64 N. W. 176. 








ARTICLE 5.— REMOVAL OF THE ACTION BEFORE TRIAL. 


§ 10756. Action removed. Causes therefor specified. The defendant in a 
criminal action prosecuted by information, or indictment in any district 
court of this state, may be awarded a change of the place of trial, upon his 
petition on oath, or upon the oath of some credible person setting forth 
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that he has reason to believe and does believe, and the facts upon which such 
belief is based, that he cannot receive a fair and impartial trial in the county 
or judicial subdivision where said action is pending, upon any of the following 
grounds: 

1, That the prosecuting witness, or state’s attorney, or other person ap- 
pointed by the court to prosecute, or any person or corporation promoting 
said prosecution, has an undue influence over the minds of the people of the 
county or judicial subdivision where the action is pending; or, oe 

2. That the people of the county or judicial subdivision are so prejudiced 
against the defendant or the offense of which he is accused, that he cannot 
have a fair and impartial trial; or. eg 

3. That it is impossible to obtain a jury in the county or judicial sub- 
division that has not formed an opinion, as to the guilt or innocence of the 
defendant, such as would disqualify them as jurors: or, Awe 

4. That any other cause exists in the county or judicial subdivision, where 
the action is pending, whereby the defendant would probably be deprived 
of a fair and impartial trial. [R. C. 1905, § 9919; C. Cr. P. 1877, § 285; BR. C. 
1895, § 8110.] | 

As to changing A eis of trial and judges in criminal cases. Murphy v. District Ct., 
14 N. D. 542, 105 N. W. 728, 9 A. & E. Ann. Cas. 170. 

hange of place of trial within discretion of court. Territory v. Egan, 8 D. 119, 13 
N. W. 568; State v. Hall, 16 8. D. 6, 91 N. W. 325, 65 L.R.A. 151. 

Another judge must be called when affidavit alleging prejudice has been presented. 
State v. Finder, 12 8. D. 423. 81 N. W. 959; State v. Kent, 5 N. D. 516, 67 N. W. 
1052, 35 L.R.A. 518; State v. Palmer, 4 8. D. 543, 57 N. W. 490; State v. Kent, 4 N. D. 
577, 62 N. W. 631, 27 L.R.A. 686; Orcutt v. Conrad, 10 N. D. 431, 87 N. W. 982; State 
v. Henning, 8 8. D. 492, 54 N. W. 536 ; State v. Finder, 10 S. D. 103, 72 N. W. 97. 

Sufficiency of affidavit showing prejudice. State v. Chapman, 1 8. D. 414, 47 N. W. 
411, 10 L.R.A, 432; State v. Rodway, 1 8. D. 575, 47 N. W. 1061. 


Not entitled to change of judges in contempt proceeding. Township v. Aasen, 10 
N. D. 264, 86 N. W. 742. 


Delay caused by change of venue as ground for discharge of accused. 56 L.R.A. 525. 


Will habeas corpus lie to release one convicted after wrongful refusal to change venue. 
25 L.R.A.(N.S.) 483. 


§ 10757. Petition. Notice. Time to prepare. The petition must be pre- 
sented at the first term of the court at which the action can be tried and 
before the trial is begun, or, if the action has been continued, at any time 
before the term to which it is continued, upon reasonable notice to the state’s 
attorney or the attorney appointed to prosecute. The court must, upon 
request of the defendant or his counsel, grant the defendant at least twenty- 
four hours after he has been arraigned in which to prepare and present such 
petition. [R. C. 1905, § 9920; C. Cr. P. 1877, § 285; R. C. 1895, § 8111.] 


Affidavit is not filed before trial when filing takes place after some of jurors have 
been drawn. State v. Johnson, 24 8, D. 590, 124 N. W. 847. 


§ 10758. Court must order. Only one change. The court being satisfied 
that cause exists therefor, as defined in section 10756, must order a change 
of the place of trial to some county or judicial subdivision where the cause 
complained of does not exist. But the defendant shall be entitled to one 
change of the place of trial; provided, that in event a trial of said action shall 
have been had after the original place of trial of said action shall have been 
changed by order of the court, and no verdict shall be returned in such trial, 
or 1 case a verdict shall have been returned and the same shall have been set 
aside for any reason whatever, or a new trial granted, the defendant shall be 
entitled to another change of the place of trial with the same force and effect 
as though no change of the place of trial shall have been made. [1907, ch. 86; 
1907, ch. 85; R. C. 1905, § 9921; C. Cr. P. 1877, § 285; R. C. 1895, § 8112.) 
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of the records, pleadings and proceedings in the action, including the under- 
takings for the appearance of the defendant and of the witnesses. [R. C. 1905, 
§ 9922; C. Cr. P. 1877, § 286; R. C. 1895, § 8113.] 

§ 10760. Disposition of defendant. If the defendant is in custody, the order 
must provide for the removal of the defendant, by the sheriff of the county 
or subdivision where he is imprisoned, to the custody of the proper 
officer of the county or subdivision to which the action is removed, and he 
must be removed according to the terms of such order. [R. C. 1905, § 9923; 
C. Cr. P. 1877, § 287; R. CG. 1899, § 8114.] 

§ 10761. Court may require bail. When the court has ordered a removal 
of the actién, it may require the accused, if the offense is then bailable, to 
enter into an undertaking with good and sufficient sureties to be approved 
by the court, in such sum as the court may direct, conditioned for his appear- 
ance, in the court to which the action has been removed, on the first day of 
the next term thereof, and to abide the order of such court; and in default 
of such undertaking, a warrant shall be issued to the sheriff or other proper 
officer, commanding him safely to keep, and at the proper time to convey 
the prisoner to the jail of the county or subdivision where he is to be tried, 
there to be safely kept by the jailer thereof until discharged by due course 
of law. [R. C. 1905, § 9924; C. Cr. P. 1877, § 288; R. C. 1899, § 8115.] 

§ 10762. Witnesses. Undertaking. Notice. Subpoenas. If the order of 
removal is made at a term of the court, it is notice to every person who has 
entered into an undertaking to appear at such term, to appear at the trial 
of the action before the court to which the same is removed. In other cases 
the witnesses must be subpoenaed as provided by this code, or the court may 
require the witnesses on the part of the state, to give security for their 
appearance before the court in which the defendant is to be tried, as provided 
eA : other cases. [R. C. 1905, § 9925; C. Cr. P. 1877, § 289; R. C. 1895, 

§ 10768. Trial. Original pleadings. Copies. The court to which the action 
is removed must proceed to trial and judgment therein the same in all 
respects as if the action had been commenced in such court. If it is necessary 
to have any of the original pleadings or other papers before such court, 
the court from which the action is removed must at any time, upon application 
of the state’s attorney or the defendant, order such papers or pleadings to be 
transmitted by the clerk, a certified copy thereof being retained. [R. C. 
1905, § 9926; C. Cr. P. 1877, § 290; R. C. 1899, § 8117.] 

§ 10764. Clerk. Neglect. Damages. If the clerk of the district court 
neglects or refuses to perform any duty in relation to the removal of a cause, 
it shall be deemed a breach of his official bond and he forfeits a sum not 
exceeding five hundred dollars, to be recoverable by an action on his official 
bond in the name of and for the use of the state or in the name of and for 
the use of the person injured, as the facts may be. [R. C. 1905, § 9927; R. C. 
1895, § 8118.] 

§ 10765. Several defendants. Removal by one. If there are several de- 
fendants in a criminal action and the place of trial is changed as to one or 
more of them and not as to the others, the others must be tried as if the 
place of trial had not been changed as to any defendant. [R. C. 1905, § 9928; 
R. C. 1895, § 8119.] 

§ 10766. Prejudice of judge. Affidavit. Procedure. Whenever the de- 

endant, or a defendant, in a criminal action shall file his affidavit stating 
that he has good reason to believe and does believe that he cannot have a 
fair and impartial trial of such action on account of the prejudice of the judge 
of the district ccurt in which said action is pending, the court shall thereafter 
Proceed in said action as follows: : 

1. If the dcfendant, or defendants, asks for a change of the place of trial 
of said action on any of the grounds specified in section 10756, and also for 
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the cause mentioned in this section, it shall be the duty of the court to order 
said action removed for trial to some other county or judicial subdivision in 
this state, as provided in this article, and to request, [arrange for and pro- 
cure some other judge than the one objected to,] to preside at the trial of said 
action ; or, ; 
2. If a change is asked for only on account of the cause mentioned in this 
section, the court in which said action is pending may order said action re- 
moved to a county or judicial subdivision in an adjoining judicial district in 
which it can be conveniently and expeditiously tried before another judge, or 
may request, arrange for and procure the judge of another judicial district to 
preside at said trial in the county or judicial subdivision in which the action 
is pending. A change upon the ground in this action provided for must be 
asked before the trial is begun and not more than one change can be granted 
therefor; but if a trial has been had without a verdict, or if for any reason & 
new trial shall be granted, whether such trial had shall have been had before or 
after a change of the place of trial for any of the causes mentioned in this 
article shall have been had, another change for any of the causes mentioned 
in this article may be had if asked for before another trial of the action 18 
eine [1907, ch. 84; R. C. 1905, § 9929; C. Cr. P. 1877, § 285; R. C. 1895, 
As to changing place of trial and judges in criminal cases. Murphy V. District Ct, 
14 N. D. 542, 105 N. W. 728, 9 A. & E. Amn. Cas. 170. 
Change of place of trial is discretionary with trial court. Territory v. Egan, 3 Dak. 
119, 13 N. W. 568; State v. Hall, 16 S. D. 6, 91 N. W. 325, 65 L.R.A. 151. 
Power of judge called into district to try a case, to hear and decide all motions 
and other matters connected with case. State v. Tomlinson, 7 N. D. 294, 74 N. W. 995. 


Change of judges not mandatory in contempt proceeding. Township Vv. Aasen, 10 
N. D. 264, 86 N. W. 742. pel 


Sufficiency of affidavit showing prejudice. State v. Chapman, 1 S. D. 414, 47 N. W. 
411, 10 L.R.A. 432; State v. Rodway, 1 S. D. 575, 47 N. W. 1061. 

Another judge must be called when affidavit alleging prejudice had been presented. 
State v. Finder, 12 8. D. 423, 81 N. W. 959; State v. Kent, 5 N. D. 516, 67 N. W. 
1052, 35 L.R.A. 518; State v. Palmer, 4 8. D. 543, 57 N. W. 490; State v. Kent, 4 N. D. 
577, 62 N. W. 631, 27 L.R.A. 686; Orcutt v. Conrad, 10 N. D. 431, 87 N. W. 982; 
State v. Henning, 3 S. D. 492, 54 N. W. 536; State v. Finder, 10 S. D. 103, 72 N. W. 97. 

No discretion is vested in court or judge, as mere filing of affidavit requires transfer 


of case or change of judge. Waterloo Gasoline Engine Co. v. O'Neill, 19 N. D. 784, 
124 N. W. 951. 


Filing of affidavit of prejudice against both the presiding judge and the county does 
not divest such trial judge of authority to order the transfer of action to another 
county for trial. State v. White, 21 N. D. 444, 131 N. W. 261. 


Accused cannot after conviction complain that it was not within his power to 


withdraw affidavit of prejudice filed by him and thus waive disqualification of judge. 
State v. Ham, 24 8. D. 639, 124 N. W. 955, Ann. Cas. 1912A, 1070. 


§ 10767. Prosecution. Jurisdiction of court. When the place of trial of 
a criminal action is changed as in this article provided, the state’s attorney 
of the county or judicial subdivision, or other person appointed to prosecute, 
where the action was commenced, shall prosecute the case for the state. The 
court to which the action is removed for trial shall have full jurisdiction and 
authority to hear, try and determine the action, and upon conviction to 
impose the punishment prescribed by law; and the trial shall be conducted 
in all respects as if the action had been commenced in said court, and the 
costs accruing from a change of the place of trial and the costs of the trial 
shall be paid by the county or judicial subdivision where the offense was 
committed, or otherwise as provided by law. It is hereby made the duty of 
each judge of the several judicial districts of this state, whenever requested 
by another judge of the district court to preside at the trial of a criminal 
action, to respond as speedily as may be, and to preside at any trial to which 
he may be called under the provisions of this article, and all rulings, orders 
and acts made or done in carrying out the provisions of this article in any 
criminal action, shall have the same force and validity as if said action had 
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been tried or said rulings, orders and acts made or done in the judicial district 
for which such judge was elected. [R. C. 1905, § 9930; BR. C. 1895, § 8121.] 
State’s attorney may, on leave of court, have information amended in county to 
which trial is removed. State v. Woods, 24 N. D. 156, 139 N. W. 321. 

§ 10768. Removal by state. Procedure. The state's attorney, on behalf of 
the state, may also apply in a similar manner for a removal of the action, 
and the court being satisfied that it will promote the ends of justice, may 
order such removal upon the same terms and to the same extent as are pro- 
vided in this article, and the proceedings on such removal shall be in all respects 
th provided. [R. C. 1905, § 9981; C. Cr. P. 1877, § 291; R. C. 1895, 


As to right of state to secure change of place of trial in criminal action. Zinn v. 
District Ct., 17 N. D. 135, 114 N. W. 472. 


Provisions of section are not mandatory and state is not as matter of right entitled 


be nee place of trial in criminal action. State v. Winchester, 19 N. D. 756, 122 
- D. 1111, 


As to trial court’s discretion in granting or denying application by attorney-general 
to change place of criminal trial. State vy. Winchester 16 K. D. 534, 122 N. Ww 1111. 

Not unconstitutional as Violating right of trial by jury. Barry v. Truax, 13 N. D. 
131, 65 L.R.A. 762, 112 Am. St. Rep. 662, 99 N. W. 769, 3 A. & E. Ann. Cas. 191. 

Unconstitutional in authorizing criminal actions to be tried out of county without 
consent of accused. Re Nelson, 19 8. D. 214, 102 N. W. 885. 

Attorney-general and his assistants have right to appear before grand jury and 
examine witnesses in regard to matters relating to prohibition law. State v. District 
Ct., 19 N. D. 819, 124 N. W. 417, Ann. Cas. 1912D, 935. 


ARTICLE 6.— THE MopDE oF TRIAL, 


§ 10769. Issue of fact. An issue of fact arises: 

1. Upon a plea of not guilty. 

2. Upon a plea of former conviction or acquittal of the same offense; or, 

8. Upon a plea of once in jeopardy. [R. C. 1905, § 9932; C. Cr. P. 1877, 
§ 292; R. C. 1895, § 8123.] 


Evidence on plea of former acquittal must be submitted to jury. State v. Irwin, 
17 8. D. 380, 97 N. W. 7 


Verdict on both pleas necessary before judgment, where plea of not guilty and former 
jeopardy are interposed. State v. Kieffer, 17 8. D. 67, 95 N. W. 289, ; 
§ 10770. How issue of fact tried. Issues of fact must be tried by a jury, 
unless a trial by a jury is waived in criminal cases not amounting to felony, 
y the consent of both parties expressed in open court and entered on the 
minutes. [R. C. 1905, § 9933; C. Cr. P. 1877, § 293; R. C. 1895, § 8124.) 
§ 10771. Presence of defendant. If the information or indictment is for 
a felony, the defendant must be personally present at the trial; but if it is 
-or &@ misdemeanor, the trial may be had in the absence of the defendant; 
: presence is necessary for any purpose, the court may, upon applica- 
tion of the state’s attorney or person appointed to prosecute, by an order 
v., Warrant, require the personal attendance of the defendant at the trial. 
[R. C. 1905, § 9934; C. Cr. P. 1877, § 294; R. C. 1895, § 8125.] 
efendant need not be present at the time of order allowing new information to be 
filed. State v. Hasledahl, 3 N. D. 36, 53 N. W. 430. 
Personal presence of accused during trial is presumed, where record shows his 


7 ce during most of trial. State ex rel. Kotilinic v. Swenson, 18 8. D. 196, 99 
- W. 1114, 


Right of accused to waive his resence at time of receiving verdict upon trial for 
felony. 14 L.R.A.(N.8.) 603; 32 L.R.A.(N.S.) 306. 
———upon trial for misdemeanor. 21 L.R.A.(N.S.) 56. 


§ 10772. Time to prepare for trial. After his plea the defendant, if he 


joaucsts it, is entitled to at least one day to prepare for trial. aa 
9935; R. C. 1895, § 8126.] 


ARTICLE 7.— FORMATION OF THE TRIAL JURY. 

§ 10773. Who jurors in criminal actions. The jurors duly drawn and sum- 
moned for the trial of civil actions, are also the jurors for the trial of criminal 
actions. [R. C. 1905, § 9936; C. Cr. P. 1877, § 295; RB. C. 1899, § 8127.] 
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§ 10774. How trial jury formed. Trial juries for criminal actions may 
also be formed in the same manner as trial juries in civil actions. [R. C. 1905, 
§ 9937; C. Cr. P. 1877, § 296; R. C. 1899, § 8128.] 

As to manner of summoning jurors. State v. Hayes, 23 8. D. 696, 122 N. W. 652. 


§ 10775. Clerk to prepare ballots. At the opening of the court the clerk 
must prepare separate ballots, containing the names of the persons returned 
as jurors, which must be folded as nearly alike as possible, and so that the 
same cannot be seen, and must deposit them in a sufficient box. [R. C. 1906, 
§ 9938; C. Cr. P. 1877, § 297; R. C. 1899, § 8129.] 

§ 10776, Parties may require names to be called. When the case is called 
for trial, and before drawing the jury, either party may require the names 
of all the jurors in the panel to be called, and the court in its discretion may 
order that an attachment issue against those who are absent; but the court 
may, in its discretion, wait or not for the return of the attachment. [R. C. 
1905, § 9939; C. Cr. P. 1877, § 298; BR. C. 1899, § 8130.] 

§ 10777. Manner of drawing jury. Before the name of any juror is drawn, 
the box must be closed and shaken so as to intermingle all the ballots therein. 
The clerk must then without looking at the ballots, draw them from the box. 
[R. C. 1905, § 9940; C. Cr. P. 1877, § 299; R. C. 1899, § 8131.] 
 § 10778. Disposition of ballots. When the jury is completed, the ballots 
containing the names of the jurors sworn must be laid aside and kept apart 
from the ballots containing the names of the other jurors, until the Jury so 
Ait discharged. [R. C. 1905, § 9941; C. Cr. P. 1877, § 300; R. C. 1899, 

132. 

§ 10779. Same. Jury discharged. After the jury are so discharged, the 
ballots containing their names must be again folded and returned to the box, 
and so on, as often as a trial is had. [R. C. 1905, § 9942; C. Cr. P. 1877, § 301; 
R. C. 1899, § 8133.] | 

§ 10780. Juror absent. Ballot. If a juror is absent when his name is drawn, 
or is set aside or excused from serving on the trial, the ballot containing 
his name must be folded and returned to the box as soon as the Jury 18 
sworn. [R. C. 1905, § 9943; C. Cr. P. 1877, § 302; R. C. 1899,- § 8134.] 

Trial judge may excuse juror who is absent when his name is called and draw another 
in his place. State ex rel. Pepple v. Banik, 21 N. D. 417, 131 N. W. 262. 

§ 10781. All jurors not appearing. Procedure. When a jury has been 
duly summoned, if, upon calling the cause for trial, twenty-four of the Jurors 
summoned do not appear, the court may, in its discretion, order the sheriff 
to summon from the body of the county or subdivision as many persons 48 
it may think proper, at least sufficient to make twenty-four jurors, from 
whom a jury for the trial of the cause may be selected. [R. C. 1905, § 9944; 
C. Cr. P. 1877, § 303; R. C. 1899, § 8135.] 

§ 10782. Names. Ballots. Deposited in box. The names of the persons 
summoned to complete the jury must be written on distinct pieces of paper, 
folded each as nearly alike as possible, and so that the name cannot be 
seen, and must be deposited in the box mentioned in section 10775. [R. C. 1905, 
§ 9945; C. Cr. P. 1877, § 304; R. C. 1899, § 8136.] ; 

§ 10783. Drawing the jury. The clerk must thereupon, under direction 
of the court, publicly draw out of the box so many of the ballots, one after 
another, as are sufficient to form the jury. [R. 0. 1905, § 9946; C. Cr. P. 1877, 
§ 305; R. C. 1899, § 8137.] 

, aes er woe one instead of taking names from box. Territory v. O’Hare, 

§ 10784. Number of jury. How sworn. The jury consists of twelve men, 
chosen as prescribed by law, and sworn or affirmed well and truly to try 
and true deliverance to make between the state of North Dakota and the 
defendant whom they shall have in charge, and a true verdict to give accord- 
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ing to the evidence, which verdict must be unanimous. [R. C. 1905, § 9947;° 


C. Cr. P. 1877, § 306; R. C. 1899, § 8138] 


Number and agreement of jurors necessary to constitute a valid verdict. 43 L.R.A. 33. 
———effect_ of consent of defendant to proceeding with less than twelve jurors. 43 
L.R.A. 59; 46 L.R.A.(NS.) 38. 


§ 10785. Number failing, others summoned. If a sufficient number cannot 
be obtained from the box to form a jury, the court may, as often as is necessary, 
order the sheriff to summon from the body of the county or subdivision, 
80 many persons qualified to serve as jurors as it deems sufficient to form 
a jury. The jurors so summoned may be called from the list returned by 
the sheriff, and so many of them not excused or discharged, as may be neces- 
sary to complete the jury, must be impaneled and sworn. [R. C. 1905, § 9948; 


C. Cr. P. 1877, § 307; R. C. 1899, § 8139.] 
Talesman called only when sualined jurors cannot be obtained from box. State v. 
. 311. 


Wright, 15 8. D. 628, 91 N. 

§ 10786. Juror may affirm. Any juror who is conscientiously scrupulous 
of taking the oath above described, shall be allowed to make affirmation, 
substituting for the words, ‘‘ so help you God,’’ at the end of the oath, the 
following: ‘‘ This you do affirm under the pains and penalties of perjury.” 
[R. C. 1905, § 9949; C. Cr. P. 1877, § 308; RB. C. 1899, § 8140.] 


ARTICLE 8.— PosTPONEMENT OF THE TRIAL. 

§ 10787. Either party may have for cause. When a criminal action is 
ealled for trial, or at any time previous thereto, the court may, upon sufficient 
cause shown by either party, direct the trial to be postponed to another day 
in the same term or to the next term. Any cause that would be considered a 
good one for a postponement in a civil action, is sufficient in a criminal action, 
whether urged by the state or by the defendant. ' [R. C. 1905, § 9950; C. Cr. P. 


1877, § 309; R. C. 1899, § 8141] - 
ontinuance to obtain testimony, affidavits for, must be explicit. State v. Murphy, 
9N. D. 175, 82 N. W. 738. | ; 
On practice relating to postponements in criminal actions being in accordance with 
common law. State v. Wileox 21 8. D. 532, 114 N. W. 687. 


CHAPTER 10. 
PROCEEDINGS AFTER THE COMMENCEMENT OF THE TRIAL AND BEFORE 
JUDGMENT. 


ARTIOLE 1. CHALLENGING THE JuRy, §§ 10788-10820. 
2. THE TRIAL, §§ 10821-10867. 
3. ConpucT oF THE JURY AFTER THE CAUSE 18 SUBMITTED TO THEM, 
§§ 10868-10875. 
4. THE VerpIcT, §§ 10876-10901. 


ARTICLE 1.— CHALLENGING THE JURY. 


. § 10788. Challenges classified. A challenge is an objection made to the trial 
Jurors and is of two kinds: 

1. To the panel. 

ince f augntividual juror. [R. C. 1905, § 9951; C. Cr. P. 1877, § 310; R. C. 
be 8 to 0 tively impartial judge being satisfied that que will act impartially 
fore swearing him. State v. Hayes, 23 S. D. 596, 122 N. W. 652. 

3 10789. When several defendants must join. When several defendants are 
tried together they cannot sever their challenges. but must join therein. 
[R. C. 1905, § 9952; C. Cr. P. 1877, § 311; R. C. 1899, § 8143.] 

§ 10790. Panel defined. The panel is a list of jurors returned by a sheriff, 
to serve at a particular court, or for the trial of a particular action. [R. C. 
1905, § 9953; C. Cr. P. 1877, § 312; R. C. 1899, § 8144.] 
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§ 10791. Challenge to panel. A challenge to the panel is an objection made 
to all the trial jurors returned, and may be taken by either party. [R. C. 1905, 
§ 9954; C. Cr. P. 1877, § 318; R. C. 1899, § 8145.] 

§ 10792. Causes for. A challenge to the panel can be founded only on a 
material departure from the forms prescribed by law, in respect to the drawing 
and return of the jury, or on the intentional omission of the sheriff to summon 
one or more of the jurors drawn. [R. C. 1905, § 9955; C. Cr. P. 1877, § 311; 
R. C. 1899, § 8146.] 

§ 10793. When taken. A challenge to the panel must be taken before a 
juror is sworn, and must be in writing, specifying plainly and distinctly the 
facts constituting the ground of challenge. [R. C. 1905, § 9956; C. Cr. P. 1877, 
§ 315; R. C. 1899, § 8147.] 

3 10794. Sufficiency of facts controverted. Procedure. If the sufficiency 
of the facts alleged as a ground of challenge is controverted by the adverse 
party, he may except to the challenge. The exception need not be in writing, 
but must be entered upon the minutes of the court, and thereupon the court 
must proceed to try the sufficiency of the challenge, assuming the facts therein 
alleged to be true. [R. C. 1905, § 9957; C. Cr. P. 1877, § 316; R. C. 1895, 

8148. ] 

§ 10795. Facts denied, procedure. If, on the exception, the court deems 
the challenge sufficient, it may, if justice requires it, permit the party excepting 
to withdraw his exception, and to deny the facts alleged in the challenge. 
If the exception is allowed, the court may, in like manner, permit an amend- 
ment of the challenge. [R. C. 1905, § 9958; C. Cr. P. 1877, § 317; R. C. 1899, 
§ 8149.] 

§ 10796. Trial of question of fact. If the facts alleged as the grounds of 
the challenge are denied, the denial may, in like manner, be oral and must be 
entered upon the minutes of the court, and the court must proceed to try the 
question of fact. [R. C. 1905, § 9959; C. Cr. P. 1877, § 818; R. C. 1899, § 8150.] 

10797. Officers may be examined. Upon the trial of the challenge, the 
officers, whether judicial or ministerial, whose irregularity is complained of, 
as well as any other persons, may be examined to prove or disprove the facts 
alleged as the ground of the challenge. [R. C. 1905, § 9960; C. Cr. P. 1877, 
§ 319; R. C. 1899, § 8151.) 

§ 10798. Challenge taken for officer’s bias. When the panel is formed from 
persons whose names are not drawn as jurors, a challenge may be taken to the 
panel on account of any bias of the officer who summoned them, which would 
be good ground of challenge to a juror. Such challenge must be made in the 
same form, and determined in the same manner as if made to a juror. [R.C. 
1905, § 9961; C. Cr. P. 1877, § 320: R. C. 1899, § 8152.] 

so aenee to entire panel; when taken. Territory v. O’Hare, 1 N. D. 30, 44 N. W. 


That officer summoning jury listened to former trial of case not ground of chal- 
lenge to panel. State v. Hall, 16 S. D. 6, 91 N. W. 325, 65 L.R.A. 151. 
hallenge to entire panel; test of officer’s qualifications to summon jury is whether 


he would be qualified to sit ‘as juror. State v. Kent, 4 N. D. 577, 62 N. W. 631, 27 
L.R.A. 686. 


Sheriff not disqualified from summoning panel because his name is indorsed on in- 
formation as witness. State v. Hayes, 23 S. D. 596, 122 N. W. 652. 


Whether or not officer summoning jurors is disqualified for bias is within trial court’s 
sound judicial discretion. State v. Hall, 16 S. D. 6, 65 L.R.A. 151, 91 N. W. 325. 


§ 10799. Challenge allowed. Jury discharged. If upon an exception to the 
challenge, or a denial of the facts, the challenge is allowed, the court must 
discharge the jury, and another jury can be summoned for the same term 
forthwith from the body of the county; or, the judge may order a jury to 
be drawn and summoned in the regular manner. If it is disallowed, the 


court must direct the jury to be impaneled. [R. C. 1905, § 9962; C. Cr. P. 
1877, § 321; R. C. 1899, § 8153.] 


Not unconstitutional as conflicting wi 
State v. Hayes, 23 S. D. 596, 122 N. W. 
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§ 10800. Challenge of individual juror. Before a juror is called, the de- 
fendant must be informed by the court, or under its direction, that if he 
Intends to challenge an individual juror, he must do so when the juror 
appears, and before he is sworn. [R. C. 1905, § 9963; C. Cr. P. 1877, § 322; 
R. C. 1899, § 8154.] 

§ 10801. Nature of challenge. A challenge to an individual juror is either: 

1. Peremptory ; or, 

2. For cause. [R. C. 1905, § 9964; C. Cr. P. 1877, § 323; R. C. 1899, § 8155.] 

§ 10802. Taken before sworn. It must be taken when the juror appears, 
and before he is sworn; but the court may, for good cause, permit it to be 
taken after the juror is sworn, and before the jury is completed. [R. C. 1905, 
§ 9965 ; C. Cr. P. 1877, § 8324: R. C. 1899, § 8156.] 

_§ 10808. Peremptory challenge. A peremptory challenge can be taken by 
elther party, and may be oral. It is an objection to a juror for which no 
reason need be given, but upon which the court must exclude him. [R. C. 
1905, § 9966; C. Cr. P. 1877, § 325; R. C. 1899, § 8157.] 

§ 10804. Defendant’s challenges. In all criminal cases the defendant is 
entitled to the following challenges: 

_ L. For capital offenses the defendant may challenge peremptorily twenty 
Jurors. 

_2. In prosecutions for offenses punishable by imprisonment in the peniten- 
tiary, ten jurors. 

8. In other prosecutions, six jurors. [R. C. 1905, § 9967; 1897, ch. 49; 
R. C. 1899, § 8158.] 

trial for crime of maintaining common nuisance as of second offense, defendant 


is entitled to ten per tory challen to jurors. State v. Bloomdale, 21 N. D. 77, 
128 N. W. 682. sia ss ae : 


§ 10805. Prosecution challenges. The prosecuting attorney in capital cases 
may challenge peremptorily, ten jurors; in prosecutions for offenses punish- 
able by imprisonment in the penitentiary, five jurors; in other prosecutions, 
three jurors. [R. C. 1905, § 9968; 1897, ch. 49; R. C. 1899, § 8159.] 

§ 10806. Challenge for cause. A challenge for cause may be taken either 
by the state or the defendant. [R. C. 1905, § 9969; C. Cr. P. 1877, § 328; 
R. C. 1899, § 8160.] ; 

a 10807. For cause classed. It is an objection to a particular juror, and is 
eltner : 
1. General, that the juror is disqualified from serving in any case or trial ; 
or, . 

2. Particular, that he is disqualified from serving in the case on trial. [R. C. 
1905, § 9970; C. Cr. P. 1877, § 329; RB. C. 1899, § 8161.] 

§ 10808. General causes of challenge specified. General causes of challenge 
are; 

1. A conviction for felony. 

2. A want of any of the qualifications prescribed by law, to render a per- 
800 a competent juror, including a want of knowledge of the English lan- 
guage as used in the courts. : ; 

- Unsoundness of mind, or such defect in the faculties of the mind or 
organs of the body as renders him incapable of performing the duties of a 
Juror. [R. C. 1905, § 9971; C. Cr. P. 1877, § 330; R. C. 1899, § 8162.] 

§ 10809. Particular causes of challenge specified. Particular causes of 
challenge are of two kinds: 

_ 1. For such a bias as when the existence of the facts is ascertained, in 
Judgment of law disqualifies the juror, and which is known in this code as 
implied bias. ; 

2. For the existence of a state of mind on the part of the juror, in reference 
to the case or to either party, which satisfies the court, in the exercise of a 
sound discretion, that he cannot try the issue impartially, without prejudice 
to the substantial rights of the party challenging, and which is known in this 
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code as actual bias. [R. C. 1905, § 9972; C. Cr. P. 1877, § 331; R. ©. 1899, 
§ 8163.] 


As to actual bias of sheriff who apercoenace accused as officer summoning jurors. 
State v. Hayes, 23 8. D. 596, 122 N. W. 652. 
Bias as ground for new trial. 18 L.R.A. 476. 

§ 10810. Matters constituting implied bias ed. A challenge for 
implied bias may be taken for all or any of the following causes, and for no 
other: 

1. Consanguinity or relationship to the person alleged to be injured by the 
offense charged, or on whose complaint the prosecution was instituted, or to 
the defendant. : 

2. Standing in the relation of guardian and ward, attorney and client, 
master and servant, landlord and tenant, or debtor and creditor, or being 
a member of the family of the defendant, or of the person alleged to be 
injured by the offense charged, or on whose complaint the prosecution was 
instituted, or in the employ of either. ; ; 

8. Being a party adverse to the defendant in a civil action, or having 
complained against or been accused by him in a criminal prosecution. 

4. Having served on the grand jury which found the indictment, or on 
@ coroner’s jury which inquired into the death of a person whose death 18 
the subject of the action. 

5. Having served on a trial jury which has tried another person for the 
offense charged. 

6. Having been one of a jury formerly sworn to try the same charge, and 
whose verdict was set aside, or which was discharged without a verdict, after 
the cause was submitted to it. 

7. Having served as a juror in a civil action brought against the defendant 
for the act charged as an offense. i 

8. If the offense charged is punishable with death. the entertaining of such 
conscientious opinions as would preclude his finding the defendant guilty, in 
which case he shall neither be permitted nor compelled to serve a8 @ Juror. 
[R. C. 1905, § 9978; C. Cr. P. 1877, § 332; R. C. 1895, § 8164.) 

aoe of juror for bias. State v. Chapman, 1 8. D. 414, 47 N. W. 411, 10 L.R.A. 


. Personal knowledge of facts to be proved as affecting competency of jurors. 63 
-R.A, 807. 


Opinion gained from newspapers as disqualifying juror in criminal case. 35 
L.R.A.(NS.) 988. 


1. Relationship of juror to party as ground for new trial. 18 L.R.A. 477%. 4 
2. Relation of attorney and client between state’s attorney and client not groun 
for challenge. State v. Glover, 21 8. D. 465, 113 N. W. 625. 


Competency as juror of employe or relative of employe, of party or person interested 
in an action. 40 L.R.A.(N.S.) 982. 


Relationship to private corporation or association for profit interested in a crim- 
inal prosecution which will disqualify juror. 40 L.R.A.(N.S.) 973. 


Membership in a religious society or denomination as a disqualification to serve as 
juror in a case involving its rights. 25 L.R.A.(N.S.) 992. 


5. Competency of jurors who have served in same or similar case. 68 L.R.A. 871. 
8. On trial for murder jure may be asked as to opinion about capital punishment as 
basis for peremptory challenge. State v. Garrington. 11 S. D. 178, 76 N. W. 328. 


§ 10811. Exemption is not cause. An exemption from service on a jury is 
not a cause of challenge, but the privilege of the person exempted. [R. C. 
1905, § 9974; C. Cr. P. 1877, § 333; R. C. 1899, § 8165.] ; 

§ 10812. How challenge taken. Cause stated. In a challenge for implied 
bias, one or more of the causes stated in section 10810 must be alleged. In 
a challenge for actual bias, the cause stated in the second subdivision of 
section 10809 must be alleged; but no person shall be disqualified as a juror 
by reason of the fact that he may have heard from others or read in news- 
papers or public journals, any statement or statements with regard to the 
case to be submitted to the jury, if it shall appear to the satisfaction of 
the court that the impression remaining upon the mind of such person from 
the statements so communicated to him, will not prevent him from trying the 
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case fairly and impartially. The challenge may be oral, but must be entered 
eae bi minutes of the court. [R. C. 1905, § 9975; 1897, ch. 39; R. C. 1899, 


Decision as to qualification of juror only reversed when plainly wrong. State v. 
Church, 6 S. D. 89, 60 N. W. 143. 


§ 10813. Exception to the challenge. The adverse party may except to the 
challenge in the same manner as to a challenge to the panel, and the same 
proceedings must be had thereon as prescribed in section 10794, except that 
if the exception is allowed the juror must be excluded. The adverse party 
may also orally deny the facts alleged as the ground of challenge. [R. C. 
1905, § 9976; C. Cr. P. 1877, § 335; RB. C. 1899, § 8167.] 

§ 10814. How tried, by the court. All challenges, whether to the panel 
or to individual jurors, shall be tried by the court, without the aid of triers. 
[R. C. 1905, § 9977; C. Cr. P. 1877, § 336; R. C. 1899, § 8168.] 

_ § 10815. Juror challenged, a witness. Upon the trial of a challenge to an 
individual juror, the juror challenged may be examined as a witness to prove 
or disprove the challenge, and is bound to answer every question pertinent 
. rl therein. [R. C. 1905, § 9978; C. Cr. P. 1877, § 337; R. C. 1899, 

§ 10816. Other witnesses. Rules of evidence. Other witnesses may also 
be examined on either side, and the rules of evidence applicable to the trial of 
other issues govern the admission or exclusion of testimony, on the trial of the 
challenge. [R. C. 1905, § 9979; C. Cr. P. 1877, § 338; R. C. 1899, § 8170.] 

§ 10817. Court must allow or disallow challenge. On the trial of a challenge, 
the court must either allow or disallow the challenge, and direct an entry 
accordingly upon the minutes. [R. C. 1905, § 9980; C. Cr. P. 1877, § 339; 
R. C. 1899, § 8171.] 

§ 10818. Order of taking challenge. All challenges to an individual juror, 
except peremptory, must be taken, first by the defendant, and then by the state, 
and each party must exhaust all his challenges before the other begins. .C. 
1905, § 9981; C. Cr. P. 1877, § 340; R. C. 1899, § 8172.] 

§ 10819. Order of challenges for cause. The challenges of either party for 
cause need not all be taken at once, but they must be taken separately, in the 
following order, including in each challenge all the causes of challenge belong- 
Ing to the same class: 

1. To the panel. 

2. To an individual juror for a general disqualification. 

3. To an individual juror for implied bias. 

4. To an individual juror for actual bias. [R. C. 1905, § 9982; C. Cr. P. 
1877, § 341; R. C. 1899, § 8173.] 

§ 10820. Peremptory challenges. If all challenges on both sides are dis- 
allowed, either party, first the state and then the defendant, may take a 
peremptory challenge, unless the party’s peremptory challenges are exhausted. 
[R. C. 1905, § 9983; C. Cr. P. 1877, § 342; RB. C. 1899, § 8174.] 


ARTICLE 2.— THE TRIAL. 


§ 10821. Order of trial. The jury having been impaneled and sworn, the 
trial must proceed in the following order: 

1. If the information or indictment is for a felony, the clerk or state’s 
attorney must read it, and state the plea of the defendant to the jury. In all 
other cases this formality may be dispensed with. 

. The state’s attorney or other counsel for the state, must open the case 
and offer the evidence in support of the information or indictment. 

3. The defendant or his counsel may then open his defense, and offer his 
evidence in support thereof. 

4. The parties may then, respectively, offer rebutting testimony only, unless 
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the court, for good reason, in furtherance of justice, or to correct an evident 
oversight, permits them to offer evidence upon their original case. 

5. When the evidence is concluded, unless the case is submitted to the jury 
on either side, or on both sides, without argument, the counsel for the state 
shall commence, and the defendant or his counsel shall follow; then the 
counsel for the state shall conclude the argument to the jury. 

6. The judge must then charge the jury. [R. C. 1905, § 9984; C. Cr. P. 
1877, § 343; R. C. 1895, § 8175.] 


Personal presence of accused during trial is presumed, where record shows his pres- 


ance during most of trial. State ex rel. Katilinic v. Swenson, 18 S. D. 196, 99 N. W. 
1114. 


1, Statement by prosecutin attorney to each juror and opening statement of substance 
of indictment is sufficient. erritory v. King, 6 D. 131, 50 N. W. 623. 

2. Proof of corpus delicti in criminal case. 68 L.R.A. 33. 

Definition of corpus delicti and general principles respecting. 78 Am. Dec. 252. 


6. Requests for instruction to be marked “given” or “ refused ” by court. State v. 
Campbell, 7 N. D. 58, 72 N. W. 935. 


Charge of court may be oral, unless requested to be in writing. Territory v. Christen- 
sen, 4 D. 410, 31 N. W. 847. 


As prohibiting trial judge from expressing opinion on facts. State v. Hazlett, 14 
N. D. 490, 105 N. W. 617. 


Trial courts cannot, in charging juries, give expression to their views upon credibility, 


weight or effect of testimony. State v. Barry, 11 N. D. 428, 92 N. W. 809; Territory 
v. O’Hare, 1 N. D. 30, 44 N. W. 1003. 


§ 10822. Charging the jury. Procedure. In charging the jury, the court 
shall only instruct as to the law of the case, and all instructions must first be 
reduced to writing, unless by consent of both parties entered in the minutes, 
the instructions are given orally and taken down by the stenographer of the 
court, in shorthand. Either party may request instructions to the jury. 
Each instruction so requested must be written on a separate sheet of paper, 
and may be given or refused by the court, and the court shall write on the 
margin of such requested instructions which he does not give the word 
“* refused,’’ and all instructions asked for by either party shall be given or 
refused by the court without modification or change, unless modified or 
changed by the consent of the counsel, asking the same. [R. C. 1905, § 9985; 
C. Cr. P. 1877, § 343; 1893, ch. 84, § 1; R. C. 1895, § 8176.] 

In construing words and phrases in statute, court should give effect to headings ac 
cording to their plain import. State v. Johnson, 24 S. D. 590, 124 N. W. 847. 


There should be no expression of views upon credibility or weight of testimony in 
charge. Territory v. O'Hare, 1 N. D. 30, 44 N. W. 1003; State v. Barry, 11 N. D. 428, 
92 N. W. 809. 

Not error to refuse an instruction when court in the general charge has fully and 
specifically covered the same points. State v. McGahey, 3 N. D. 293, 55 N. W. 753. 

Requests for instruction should be marked “ given” or “refused” by court. State 
v. Campbell, 7 N. D. 58, 72 N. W. 935. 

Judge must not invade province of jury by expressing his opinion on facts, or by 
weighing evidence, or by giving intimations as to guilt of accused. State v. Peltier, 21 
N. D. 188, 129 N. W. 451. 


Right to caution jury as to believing testimony of accused in his own behalf. 19 
L.R.A.(N.S.) 804. 


Necessity of instruction as to law of circumstantial evidence. 69 L.R.A. 193. 


Cautionary instructions as to credibility of defense witness indicted for same offense. 
43 L.R.A.(N.S.) 146. 


Instruction in prosecution for homicide in commission of an unlawful act. 63 L.R.A. 
401. 


Necessity of instructing as to homicide in defense of dwelling. 2 L.R.A.(N.S.) 73. 


Necessity of instructing, on trial for homicide, on rule as to standing ground when in 
the right. 2 L.R.A.(N.S.) 58. 


: Necessity of defining malice aforethought in prosecution for murder. 38 L.R.A.(N.S.) 
104. 


Instructions as to character of accused. 20 L.R.A. 609. 


right of accused to an instruction as to the presumption of his good character. 
46 L.R.A.(N.S.) 343. 


Instructions as to alibi. 41 L.R.A. 539. 

Necessity for instructing as to “ flight” rule. 2 L.R.A.(N.S.) 53. 

Propriety of instruction to the effect that a reasonable doubt is one for which a reason 
can be assigned. 16 L.R.A.(N.S.) 260. 
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§ 10823. Same. All instructions given to the jury must be read to them 
by the court without disclosing to them whether such instructions were 
requested or not, and must be signed by the judge and may be delivered to 
the jury, and be taken by them in their retirement and returned into court 
with the verdict. But when oral instructions are given the jury shall not 
take any part of the charge in their retirement unless so ordered by the 
court. [R. C. 1905, § 9986; 1893, ch. 84, § 1; R. C. 1895, § 8177.] 

§ 10824. Instructions. Stenographer. Exceptions. Upon the close of the 
trial all instructions given or refused, together with those prepared by the 
court, if any, must be filed with the clerk, and except as otherwise provided 
in the next section shall be deemed excepted to by the defendant. If the 
charge of the court, or any part thereof, is given orally, the same must be 
taken down by the official stenographer and shall be deemed excepted to by 
the defendant, and the same as soon as may be after the trial must be written 
out at length and filed with the clerk of the court by the stenographer thereof ; 
provided, that in case the defendant is acquitted by the jury the oral instruc- 
tions need not be transcribed or filed with the clerk. But exceptions in writ- 
ing to any of the instructions of the court in any manner given, or the refusal 
of the court to give instructions requested, may be filed by the defendant at 

is discretion, with the clerk of the court within twenty days after the 
instructions are all filed as herein provided. The stenographer of the court 
shall receive for writing out the oral instructions of the court the same fees 
ae making transcripts. [R. C. 1905, § 9987; 1893, ch. 84, § 1; R. C. 1895, 

78. 
ae amendment of sections 10824 and 10915 and the repeal of section 10825 
by senate bill No. 288, providing that every instruction given in a criminal case shall 
be deemed excepted to, was vetoed by the governor for the reason that it would be 
Peat of a trap for courts than a safeguard to the rights of the accused.” Laws 1913, 
LT eee writing waive all objectionable matters not specified in writing. State 
v. Campbell, 7 N. D. 58, 72 N. W. 935. ae . 

§ 10825. Charge. Exceptions before given. The court may, in its discre- 
tion, submit the written instructions which it proposes to give to the jury, 
to the counsel in the case for examination, and require such counsel after a 
reasonable examination thereof, to designate such parts thereof as he may 
deem objectionable, and such counsel must thereupon designate such parts 
of such instructions as he may deem improper, and thereafter only such parts 
of said written instructions so designated shall be deemed excepted to, or 
subject to exception. [R. C. 1905, § 9988; 1893, ch. 84, § 1; R. C. 1895, § 8179.] 

For governor’s veto to proposed repeal of this section, see note to section 10824. 

§ 10826. Order specified may be changed. When the state of the pleadings 
requires it, or in any other case, for good reasons and in the sound discretion 
of the court, the order of trial and argument prescribed in section 10821 
are be departed from. [R. C. 1905, § 9989; C. Cr. P. 1877, § 344; R. C. 

» § 8180. 2 

8 10397, Ghurk to decide law. The court must decide all questions of law 

which arise in the course of the trial. [R. C. 1905, § 9990; C. Cr. P. 1877, 


§ 345; R. C. 1899, § 8181. 
cone! have ca ‘4 read law to jury. State v. Boughner, 5 8. D. 461, 59 N. W. 


§ 10828. Libel. Jury determine law and fact. On the trial of an informa- 
tion or indictment for libel, the jury have the right to determine the law and 


the fact. [R. C. 1905, § 9991; C. Cr. P. 1877, § 346; R. C. 1899, § 8182.] 
Court i without ae to require special verdict in criminal libel cases. State v. 
Tolley, 23 N. D. 284, 136 N. W. 784. ss 
. oe of provision that jury shall determine the law and the facts in libel cases. 
-R.A.(N.S.) 207. : : 
§ 10829. Other offenses. Determine only facts. On the trial of an informa- 
tion or indictment for any other offense than libel, questions of law are to 


be decided by the court, and although the jury have power to find a general 
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verdict, which includes questions of law as well as of fact, they are bound, 
nevertheless, to receive as law what is laid down as such by the court. [R. C. 
1905, § 9992; C. Cr. P. 1877, § 347; R. C. 1899, § 8183.] 
Questions of law are to be decided by court. State v. Church, 6 S. D. 89, 60 N. W. 
ae State v. Boughner, 5 8. D. 461, 59 N. W. 736; Territory v. Stone, 2 D. 155, 4 
. W. 697. : 
It is for court to determine what facts constitute crime charged, b what evidence 
such facts may be established, and what issues shall be considered. State v. Carlisle, 
30 S. D..475, 139 N. W. 127. ; 
Right of jurors to act on their own knowledge relating to matters not in evidence in 
criminal cases. 37 L.R.A.(N.S.) 796. 
Right of jury to render verdict contrary to the instructions of the court. 33 Am. 
Rep. 791. ' ene 

§ 10830. Counsel. Argument restricted. If the information or indictment 
is for an offense punishable with death, three counsel on each side may argue 
the case to the jury. If it is any other offense the court may, in its dis- 
cretion, restrict the argument to one counsel on each side. [R. C. 1905, § 9993; 
C. Cr. P. 1877, § 348; R. C. 1899, § 8184.] 

It is error for judge to charge in criminal case that jury should pay no attention to 
remarks of counsel as to law governing case. State v. Gutterman, 20 N. D. 432, 128 
N. W. 307, Ann. Cas. 1912C, 816. 

Right to limit time of argument for counsel of accused. 25 L.R.A.(N.S.) 1027; 
42 L.R.A.(N.8S.) 209. : 

§ 10831. Presumption of innocence. Reasonable doubt. A defendant in a 
criminal action is presumed to be innocent until the contrary is proved, and in 
ease of a reasonable doubt as to whether his guilt is satisfactorily shown, he 
is entitled to be acquitted. [R. C. 1905, § 9994; C. Cr. P. 1877, § 349; R. C. 
1899, § 8185.] 

In case of reasonable doubt, defendant must be presumed to be innocent. State 
v. Phelps, 5 8. D. 480, 59 N. W. 471; Territory v. Bannigan, 1 D. 432, 46 N. W. 597; 
State v. Campbell, 7 N. D. 58, 72 N. W. 935; State v. Serenson, 7 8. D. 277, 64 N. W. 130. 

Burden is not on accused in prosecution for larceny to satisfy jury that he took prop- 


erty under honest belief of ownership. State v. Weckert, 17 8. D. 202, 95 N. W. 924, 
2 A. & E. Ann. Cas. 191. 


State bound to show that proof is evident or presumption Groat, on application for 
bail in capital case. State v. Kauffman, 20 8. D. 620, 108 N. W. 246. 
at is reasonable doubt and instructions concerning. 48 Am. St. Rep. 566. 


Evidence of good character for the purpose of creating a doubt of defendant’s guilt. 
103 Am. St. Rep. 888. a 


Proof of insanity beyond reasonable doubt. 39 L.R.A. 737. 
Effect of evidence o good character to raise reasonable doubt. 20 L.R.A. 609. 


Applicability of rule of reasonable doubt to selfdefense in homicide. 19 L.R.A.(NS.) 
483; 31 L.R.A.(N.S.) 1166. 


Propriety of instruction to the effect that a reasonable doubt is one for which 
reason can be assigned. 16 L.R.A.(N.S.) 260. 


Proof by defendant beyond reasonable doubt as to alibi. 41 L.R.A. 530. 
§ 10832. Doubt as to degree. When it appears that a defendant has com- 
mitted a public offense and there is reasonable ground of doubt in which of 
two or more degrees he is guilty, he can be convicted of the lowest of such 


degrees only. [R. C. 1905, § 9995; C. Cr. P. 1877, § 350; R. C. 1899, § 8186.] 
Inapplicable to distinct offenses. State v. Vierck, 23 8. D. 166, 120 N. W. 1098. 


_ § 10833. Defendants tried separately. When two or more defendants are 
jointly charged with a felony in a criminal action, any defendant requiring 
It must be tried separately. In other cases defendants jointly prosecuted 
may be tried separately or jointly, in the discretion of the court. [R. C. 
1905, § 9996; C. Cr. P. 1877, § 351; R. C. 1899, § 8187.] 

On joint trial of two persons for perjury. State v. Pratt, 21 8. D. 305, 112 N. W. 152. 
_ § 10834. Defendant discharged to testify. When two or more persons are 
included in the same information or indictment the court may, at any time 
before the defendants have gone into their defense, on the application of the 
state’s attorney, direct any defendant to be discharged from the information 
or indictment, that he may be a witness for the state. [R. C. 1905, § 9997; 
C. Cr. P. 1877, § 352; R. C. 1899, § 8188.] 


Defendant who has asked for separate trial, though not discharged, may be com- 
petent witness against codefendant. State v. Smith, 8 S. D. 547, 67 N. W. 619. 
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Competency of accomplice as witness as affected by agreement for immunity. 24 
L.R.A.(N.S.) 445. 


§ 10835. Same. Witness for codefendant. When two or more persons are 
included in the same information or indictment, and the court is of the opin- 
ion that in regard to a particular defendant there is not sufficient evidence to 
put him on his defense, it must order him to be discharged before the evidence 
is closed, that he may be a witness for his codefendant. [R. C. 1905, § 9998; 
C. Cr. P. 1877, § 353; R. C. 1895, § 8189.] 

Codefendant as competent witness. State v. Smith, 8 8. D. 547, 67 N. W. 619. 

§ 10836. Such discharge an acquittal. The discharge of a defendant under 
either of the last two sections is an acquittal of the offense charged in the 
information or indictment or any offense for which he might have been 
found guilty thereunder, and is a bar to another prosecution therefor. [R. C. 
1905, § 9999; R. C. 1895, § 8190.] 

§ 10837. Defendant witness in his own behalf. In the trial of a criminal 
action or proceeding before any court or magistrate of this state, whether 
prosecuted by information, indictment, complaint or otherwise, the defendant 
shall, at his own request and not otherwise, be deemed a competent witness ; 
but his neglect or refusal to testify shall not create or raise any presumption 
of guilt against him; nor shall such neglect or refusal be referred to by any 
attorney prosecuting the case, or considered by the court or jury before 
whom the trial takes place. [R. C. 1905, § 10000; 1879, ch. 16, § 1; R. C. 
1895, § 8191.] 


Prosecuting attorney has no right to refer to fact that defendant does not testify. 
oe v. Willieme, 11 8. D. 64, 75 N. W. 815; State v. Garrington, 11 S. D. 178, 76 
- W. 326 


It is error for state’s attorney in asking for night session to state in jury’s presence 
a accused has not gone on stand yet. State v. Bennett, 21 8S. D. 896, 113 N. W. 


Court is not prevented from calling attention to privilege of defendant in refusing 
to testify, as purpose of statute is to prevent unfavorable comment upon fact by state’s 
attorney. State v. Dodson, 23 N. D. 305, 136 N. W. 789. 

Instruction on court’s motion that fact that accused has not testified raises no pre- 
res against him and has no bearing on verdict. State v. Carlisle, 28 8S. D. 169, 
132 N. W. 686. 

Defendant in criminal case as a witness. 30 L.R.A.(N.S.) 851. _ 
: Compelling an accused to perform acts or submit his person to inspection. 94 Am. St. 

ep. 336. 

° Dee court to caution jury as to corroboration of testimony of accused. 19 

-R.A.(N.S.) 812. 

: ee nation of the accused in criminal prosecutions. 38 Am. St. Rep. 895; 15 

-R.A. 669. 

: FES hu to question defendant concerning other crimes on cross-examination. 62 

NA. 345. 

——right to cross-examine accused who has taken witness stand, as to confession 
which would not be admissible in evidence. 10 L.R.A.(N.8.) 604. 


§ 10838. Rules of evidence. The rules of evidence in civil cases are appli- 
cable also to criminal cases, except as otherwise provided in this code. [R. C. 
1905, § 10001; C. Cr. P. 1877, § 354; R. C. 1899, § 8192.] 


Power of legislature to enact prima facie rules of evidence for criminal cases. 2 
L.R.A.(N.8.) 1007. 


§ 10839. Treason. Witnesses. Overt acts. Upon a trial for treason the 
defendant cannot be convicted unless upon the testimony of two witnesses 
to the same overt act, or upon his. confession in open court; nor can evidence 
be admitted of an overt act not expressly charged in the information or 
indictment; nor can the defendant be convicted unless one or more overt acts 
are expressly charged therein. [R. C. 1905, § 10002; R. C. 1895, § 8193.] 

_ § 10840. Conspiracy. Overt acts. Proof. Upon a trial for conspiracy, 
im & case where an overt act is necessary to constitute the offense, the defend- 
ant cannot be convicted unless one or more overt acts are expressly alleged 
in the information or indictment, nor unless one or more of the acts alleged 
are proved; but any other overt act, not alleged in the information or 
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indictment, may be given in evidence. [R. C. 1905, § 10003; C. Cr. P. 1877, 
§ 355; R. C. 1895, § 8194.] 
What constitutes conspiracy and evidence in prosecution for. 3 Am. St. Rep. 474. 


Evidence in prosecution for carrying out unlawful conspiracy resulting in homicide. 
68 L.R.A. 217. 


a tag acias and acts of one conspirator against another. 3 Am. St. Rep. 487; 19 
~R.A. 745. 


Admissibility of declarations of one upon whom an abortion was committed, against 
others charged with complicity therein. 35 L.R.A.(N.S.) 1084. ie 
§ 10841. Accomplice. Evidence. Corroboration. A conviction cannot be 
had upon the testimony of an accomplice unless he is corroborated by such 
other evidence as tends to connect the defendant with the commission of 
the offense, and the corroboration is not sufficient if it merely shows the 
commission of the offense, or the circumstances thereof. [R. C. 1905, § 10004; 
C. Cr. P. 1877, § 356; R. C. 1899, § 8195.] 
Inapplicable to accessories after the fact. State v. Phillips, 18 S. D. 1, 98 N. W. 
171, 5 A. & E. Ann. Cas. 760. 
Corroboration must be independent of accomplice. State v. Coudotte, 7 N. D. 109, 
72 N. W. 913; State v. Kent, 4 N. D. 577, 62 N. W. 631, 27 L.R.A. 686; State v. Hicks, 
6 S. D. 325, 60 N. W. 66; State v. Phelps, 5 8. D. 480, 59 N. W. 471; State v. Levers, 
12 8, D. 265, 81 N. W. 294. 
Female participant in incestuous intercourse, an accomplice; testimony must be cor- 
roborated. State v. Kellar, 8 N. D. 563, 80 N. W. 476, 73 Am. St. Rep. 775. 
Sufficiency of corroboration of accomplice in prosecution for incest. State v. Mungeon, 
20 S. D. 612, 108 N. W. 552. : ; : 
It is not necessary that corroborative evidence shall cover ey material point testi- 
fied to by accomplice. State v. Reilly, 22 N. D. 353, 133 N. W. 914. 
Though it is necessary that an accomplice be corroborated, yet degree of evidence 
sufficient to corroborate is for jury. State v. Walsh, 25 S. D. 30, 125 N. W. 295. 
Evidence of complaining witness in trial for adultery sufficiently corroborated. State 
v. Kruse, 24 8. D. 174, 123 N. W. 71. 
Whether conviction may be based upon the uncorroborated testimony of accom- 
plices. 71 Am. Dec. 671; 34 Am. Rep. 408; 98 Am. St. Rep. 158. 
May corroboration of prosecutrix are tt to conviction of rape be supplied by her 
own complaints out of court. 26 L.R.A.(N.S.) 1149. : 
Necessity of corroboration of testimony of a person accepting aid to escape from jail 
in order to convict persons rendering the assistance. 24 L.R.A.(N.S.) 625. 
Wik ‘is accomplice in bribery case within the rule requiring corroboration of tes- 
timony. 39 L.R.A.(N.S.) 704. 
Who is accomplice in gambling. 43 L.R.A.(N.8.) 546. 
Purchaser of intoxicating liquor illegally sold as an accomplice. 46 L.R.A.(NS.) 410. 
§ 10842. Evidence of false pretense. Upon a trial for having, with an 
intent to cheat or defraud another designedly, by any false pretense, obtained 
the signature of any person to a written instrument, or having obtained from 
_any person any money, personal property or valuable thing, the defendant 
cannot be convicted if the false pretense was expressed in language unaccom- 
panied by a false token or writing, unless the pretense, or some note or memo- 
randum thereof, is in writing, either subscribed by, or in the handwriting 
of the defendant, or unless the pretense is proven by the testimony of two 
witnesses, or that of one witness and corroborating circumstances. But this 
section does not apply to a prosecution for falsely representing or personating 
another, and in such assumed character, marrying or receiving money or prop- 
erty. [R. C. 1905, § 10005; C. Cr. P. 1877, § 357; R. C. 1899, § 8196.] 


Evidence of other crimes in prosecution for false pretenses. 62 L.R.A, 222, 240, 323; 
43 L.R.A.(N.S.) 667. 


Competency of prosecuting witness to testify that he was induced to part with his 
property by defendant’s statements. 34 L.R.A.(N.S.) 642. 

§ 10843. Evidence of abortion and seduction. Upon a trial for procuring 
or attempting to procure an abortion, or aiding or assisting therein, or for 
inveigling, enticing or taking away an unmarried female of previous chaste 
character, under the age of twenty years for the purpose of prostitution, or 
aiding or assisting therein, or for having, under promise of marriage, seduced 
and had illicit connection with an unmarried female, under twenty years 
of age, of previous chaste character, the defendant cannot be convicted upon 
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the testimony of the person injured unless she is corroborated by other 


evidence. [R. C. 1905, § 10006; C. Cr. P. 1877, § 358; BR. C. 1895, § 8197.] 
Testimony of prosecutrix that she was seduced need not be corroborated. State v. 
King, 9 S. D. 628, 70 N. W. 1046. 
ad at corpus delicti for purpose of corroborating confession. 68 L.R.A. 50, 64, 


_§ 10844. Mistake in charge. Other proceedings. When it appears, at any 
time before verdict or judgment, that a mistake has been made in charg- 
ing the proper offense, the defendant must not be discharged, if there appears 
good cause to detain him in custody; but the court must commit him, or 
require him to give bail for his appearance to answer to the offense, and may 
also require the witnesses to give bail for their appearance. The provisions of 
section 10743 of this code as to the manner and time of prosecution, so far as 
applicable, shall govern the further proceedings under this section. [R. C. 
1905, § 10007; C. Cr. P. 1877, § 359; R. C. 1895, § 8198.] 

§ 10845. Same. Not former acquittal nor once in jeopardy. Upon the 
trial of an information filed or indictment found, under the provisions of the 
last section, neither a plea of former acquittal nor of once in jeopardy shall 
be sustained by the fact of the discharge of the jury on the first information 
or indictment. [R. C. 1905, § 10008; C. Cr. P. 1877, § 360; R. C. 1895, § 8199.] 

§ 10846. New proceedings. Original charge. If a new information is not 
filed or a new indictment found within the times limited in section 10743 and 
the sections therein referred to of this code, the court must again proceed 
to try the defendant on the original charge. [R. C. 1905, § 10009; C. Cr. P. 
1877, § 361; R. C. 1895, § 8200.] 

§ 10847. Want of jurisdiction appearing, jury discharged. The court may 
direct the jury to be discharged, when it appears that it has not jurisdiction 
of the offense, or that the facts charged in the information or indictment 
do not constitute an offense punishable by law. [R. C.-1905, § 10010; C. Cr. P. 
1877, § 362; R. C. 1895, § 8201.] 

§ 10848. Disposition of accused. If the jury is discharged because the 
court has not jurisdiction of the offense charged, and it appears that it was 
committed out of the jurisdiction of this state, the defendant must be dis- 
charged, unless the court orders that he be detained for a reasonable time, to 
be specified in the order, to enable the state’s attorney to communicate with 
the chief executive officer of the country, state, territory or district where the 
1295 8 ili committed. [R. C. 1905, § 10011; C. Cr. P. 1877, § 363; RB. C. 

, § 8202. 

_§ 10849. aise: Bail. If the offense was committed within the jurisdic- 
tion of another county of this state, the court may direct the defendant to 
be committed for such time as it deems reasonable to await a warrant from 
the proper county for his arrest, or if the offense is a misdemeanor only, 
it may admit him to bail in an undertaking, with sufficient sureties that 
he will, within such time as the court may appoint, render himself amenable 
to a warrant for his arrest from the proper county, and if not sooner arrested 
thereon, will attend at the office of the sheriff of the county where the trial 
was had, at a time particularly specified in the undertaking to surrender him- 
self upon the warrant if issued, or that his bail will forfeit such sum as the 
court may fix, and to be mentioned in the undertaking. [R. C. 1905, § 10012; 
C. Cr. P. 1877, § 364; R. C. 1895, § 8203. ] 

§ 10850. Clerk. Papers. Certified copies sent to proper county. In the 
cases provided for in the last section, the clerk must forthwith transmit 
a certified copy of the information or indictment and of all the papers filed 
in the action, to the proper county, the expense of which transmission is 
soe eo to that county. [R. C. 1905, § 10013; C. Cr. P. 1877, § 364; R. C. 

; 04. 

§ 10851. When accused discharged. If the defendant is not arrested on 

& warrant from the proper county, he must be discharged from custody, or his 
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bail in the action be exonerated, or money deposited instead of bail refunded, 
as the case may be, and the sureties in the undertaking, as mentioned in sec- 
tion 10849, must be discharged. [R. C. 1905, § 10014; C. Cr. P. 1877, § 365; 
R. C. 1895, § 8205.] 

§ 10852. Proceedings if accused arrested. If he is arrested, the same pro- 
ceedings must be had thereon as upon the arrest of a defendant in another 
county, on a warrant of arrest issued by a magistrate. [R. C. 1905, § 10015; 
C. Cr. P. 1877, § 366; R. C. 1895, § 8206.] oe 

§ 10853. Court must discharge accused. Exception. If the jury is dis- 
charged because the facts as charged do not constitute an offense punishable 
by law, the court must order that the defendant, if in custody, be discharged 
therefrom, or if admitted to bail that his bail be exonerated, or if he has 
deposited money instead of bail, that the money deposited be refunded to him, 
urfless in his opinion a new information or indictment can be framed, upon 
which the defendant can be legally convicted, in which case it may direct the 
state’s attorney to file a new information, or (if an information cannot be 
sooner legally filed) direct that the case be submitted to the same or another 
grand jury; and the provisions of section 10733 or 10743 of this code, so far 
as applicable, as to the time and manner of the prosecution, shall govern the 
further proceedings under this section. [R. C. 1905, § 10016; C. Cr. P. 1877, 
§ 367; R. C. 1895, § 8107.] ; 

§ 10854. Court may advise jury to acquit. If, at any time after.the evi- 
dence on either side is closed, the court deems it insufficient to warrant a 
conviction, it may advise the jury to acquit the defendant. But the jury 
are not bound by the advice, nor can the court, for any cause, prevent the 
jury from giving a verdict. [R. C. 1905, § 10017; C. Cr. P. 1877, § 868; R. C. 
1899, § 8208.] 


§ 10865. Jury may view place. When, in the opinion of the court, it is 
proper that the jury should view the place in which the offense was charged 
to have been committed, or in which any other material fact occurred, it 
may order the jury to be conducted in a body, in the custody of proper 
officers, to the place, which must be shown to them by a person appointed 
by the court for that purpose, and the officers must be sworn to suffer no 
person to speak to or communicate with the jury, nor to do so themselves, 

n any subject connected with the trial, and to return. them into court 


without unnecessary delay, or at a specified time. [R. C. 1905, § 10018; 
C. Cr. P. 1877, § 369; R. C. 1899, § 8209.] 
View by jury. 42 L.R.A. 368. 


§ 10856. Juror knowing fact. Witness. If a juror has any personal knowl- 
edge respecting a fact in controversy in a cause, he must declare it in open 
court during the trial. If, during the retirement of a jury, a juror declares 
a fact which could be evidence in the cause, as of his own knowledge, the 
Jury must return into court. In either of these cases, the juror making the 
statement must be sworn as a witness and examined in the presence of the 
parties. [R. C. 1905, § 10019; C. Cr. P. 1877, § 370; R. C. 1899, § 8210.] 

Rig t of jurors to act on their own knowledge as to matters not in evidence. 81 

L.R.A.(N.S.) 489; 37 L.R.A.(N.S.) 796. 

§ 10857. Custody and conduct of jury. The jurors sworn to try a crim- 
inal action may, at any time before the cause is submitted to the jury, in 
the discretion of the court, be permitted to separate, or be kept in charge 
of proper officers. The officers must be sworn to keep the jurors together 
until the next meeting of the court, to suffer no person to speak to or com- 
municate with them, nor to do so themselves, on any subject connected with 
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the trial, and to return them into court at the next meeting thereof. [R. C. 
1905, § 10020; C. Cr. P. 1877, § 871; R. C. 1895, § 8211.] 
Fact of sheriff and meee being witnesses against defendant does not render them in- 
competent to act as bailiffs. State v. Rosencrans, 9 N. D. 163, 82 N. W. 422. 
Jury should be kept together after final submission of case. State v. Church, 7 8. D. 
289, 64 N. W. 152. 
Permitting separation of jury in capital case. 24 L.R.A.(N.S.) 776. 
Right to permit separation of jury in criminal cases, other than capital, after 
finding but before rendition of verdict. 31 L.R.A.(N.S.) 1005. 

§ 10858. Court must admonish jury. The jury must also, at each adjourn- 
ment of the court, whether permitted to separate or kept in charge of officers, 
be admonished by the court that it is their duty not to converse among them- 
selves or with any one else upon any subject connected with the trial, or to 
form or express any opinion thereon, until the case is finally submitted to them. 
[R. C. 1905, § 10021; C. Cr. P. 1877, § 372; R. C. 1899, § 8212.] 

It will be presumed that court gave proper admonition to jury upon separation dur- 
ing recess. State v. Johnson, 24 8. b. 590, 124 N. W. 847. ; 

§ 10859. Juror becoming sick. Procedure. If, before the conclusion of a 
trial, a juror becomes sick, so as to be unable to perform his duty, the court 
may order him to be discharged. In that case a new juror may be sworn, 
and the trial begin anew, or the jury may be discharged, and a new jury then 
eee ae impaneled. [R. C. 1905, § 10022; C. Cr. P. 1877, § 373; R. C. 

8213. 

Bictaces of juror because of sickness; peremptory challenges. State v. Hazledahl, 
2 N. D. 521, 52 N. W. 315, 16 L.R.A. 150. | 

Word “trial” should be construed with its context, and in connection with par- 
ticular matter to which it relates. State v. Johnson, 24 8. D. 590, 124 N. W. 847. 

Right to waive absence of juryman in criminal case. 14 L.R.A.(N.S.) 862. 

Right in criminal case to substitute another juror and proceed with the trial when 
& juror becomes disabled or incompetent. 25 L.R.A.(N.8.) 386. 

§ 10860, Murder. Burden of proof. Upon a trial for murder, the com- 
mission of the homicide by the defendant being proved, the burden of 
proving circumstances of mitigation, or that justify or excuse it, devolve upon 
him, unless the proof on the part of the prosecution tends to show that the 
crime committed only amounts to manslaughter, or that the defendant was 
justifiable or excusable. [R. C. 1905, § 10023; C. Cr. P. 1877, § 374; R. C. 


1899, § 8214.) 
ustification of homicide must be established by accused by preponderance of evi- 


dence. State v. Yokum, 11 S. D. 544, 79 N. W. 835. : 
Where evidence is not before court, it will assume that instructions conformed to 


evidence and that omission to instruct as to excuses or mitigation of offense was not 
error. State v. Woods, 24 N. D. 156, 139 N. W. 821. ; ; a 
§ 10861. Bigamy, proof of marriage. Upon a trial for bigamy it is not 
necessary to prove either of the marriages by the register, certificate or other 
record evidence thereof, but the same may be proved by such evidence as is 
admissible to prove a marriage in other cases, and when the second marriage 
took place out of this state proof of that fact, accompanied with proof of 
cohabitation thereafter in this state, is sufficient to sustain the charge. [R. C. 
1905, § 10024; C. Cr. P. 1877, § 875; BR. C. 1899, § 8215.] 
LEAR, as to validity of former marriage in prosecution for bigamy. 9% 
.(N.8.) 1036, ; 
§ 10862. Forgery. Proof on trial. Upon a trial for forging any bill or 
note purporting to be the bill or note of an incorporated company or bank, 
or for passing, or attempting to pass, or having in possession with intent 
to pass, any such forged bill or note, it is not necessary to prove the incor- 
poration of such bank or company by the charter or act of incorporation, 
but it may be proved by general reputation, and persons of skill are com- 
petent witnesses to prove that such bill or note is forged or counterfeited. 
[R. C. 1905, § 10025; C. Cr. P. 1877, § 376; R. C. 1899, § 8216.] 
§ 10863. Charge to jury. Requisites. In charging the jury, the court must 
state to them all matters of law which it thinks necessary for their information 
In giving their verdict, and if it states the testimony of the case, it must in 
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addition inform the jury that they are the exclusive judges of all questions 
of fact. Either party may present to the court any written charge, and 
request that it be given. If the court thinks it correct and pertinent, it se 
be given; if not, it must be refused. Upon each charge presented and ate 
the court must indorse or sign its decision. [R. C. 1905, § 10026; C. Cr. P. 
1877, § 377; R. C. 1895, § 8217] 7 ae 
Trial judge must state to jury law applicable to crimes divided into degrees. 
v. Noah, 20 N. D. 281, 124 N. W. 1121. 
Failure to indorse ruling on request for instruction does not prevent review. State v. 
Hellekson, 13 S. D. 242, 83 N. W. 254. N. Ww 
Right of court to comment upon testimony. Territory v. Pratt, 6 D. 483, 43 N. 
711; State v. Barry, 11 N. D. 428, 92 N. W. 809; Territory v. Gay, 2 D. 125, 2 N. W. er 
As probity. trial judge from expressing opinion on facts. State v. Hazelett, 1 
N. D. 490, 105 N. W. 617. aver ‘bil 
Trial courts cannot, in charging juries, give expression to their views upon credibil- 
ity, weight or effect of testimony. State v. Barry, 11 N. D. 428, 92 N. W. 809. ‘ 
Judge must not invade province of jury by expressing his opinion on facts, or y 
Weighing evidence, or by giving intimations as to guilt of accused. State v. Peltier, 2 
. D. 188, 129 N. W. 451. : 
In absence of request, it was not error to fail to charge, that where prosecution relies 
upon circumstantial evidence alone, it must be so strong as to exclude every other pos- 
sible theory than that of guilt. State v. Colvin, 24 S. D. 567, 124 N. W. 749. 


§ 10864. Jury after charge. Refreshments. After hearing the charge, the 
jury may either decide in court, or may retire for deliberation. If they do 
not agree without retiring, one or more officers must be sworn to keep them 
together in some private and convenient place, without refreshments except 
water unless otherwise ordered by the court, and not to permit any person 
to speak to or communicate with them, nor to do so himself, unless by order 
of the court, or to ask them whether they have agreed upon a verdict, and to 
return them into court when they have so agreed, or when ordered by the 
eourt. [R. C. 1905, § 10027; C. Cr. P. 1877, § 378; R. C. 1895, § 8218.] 

§ 10865. When conviction or acquittal a bar. When the defendant has 
been convicted or acquitted upon an information or indictment for an offense 
consisting of different degrees, the conviction or acquittal is a bar to another 
information or indictment for the offense charged, or for any lower degree 
of that offense, or for an offense necessarily included therein. [R. C. 1905, 
§ 10028; R. C. 1895, § 8219.] 


Conviction or acquittal of offenses as a bar to prosecution for homicide in commission 
of the offense. 63 L.R.A. 405. : 

Conviction on charge of assault as bar to subsequent prosecution for homicide fol- 
lowing death of victim. 14 L.R.A.(N.S.) 209. 


Acquittal of larceny as bar to prosecution for forgery in same transaction. 4 
L.R.A.(N.S.) 402. : 


Effect of a pending appeal from a conviction upon its operation as a bar to another 
prosecution for the same offense. 23 L.R.A.(N.S.) 596. 


Former de hes in retrial on oe aed charge after setting aside verdict for lower 
charge. 6 L.R.A.(N.S.) 571; 22 L.R.A.(N.S.) 959. 


Effect of conviction of lower degree in prosecution for homicide as acquittal of 
higher degree. 21 L.R.A.(N.S.) 20. 


§ 10866. Defendant may be committed. When a defendant who has given 
bail appears for trial, the court may, in its discretion, at any time after his 
appearance for trial, order him to be committed to the custody of the proper 
officer of the county, to abide the judgment or further order of the court, 
and he must be committed and held in custody accordingly. ([R. C. 1905, 
§ 10029; C. Cr. P. 1877, § 379; R. C. 1899, § 8220.] 

§ 10867. Substitute for state’s attorney. If the state’s attorney fails, or 
is unable to attend at the trial, the court must appoint some attorney at law 
to perform the duties of the state’s attorney on such trial. [R. C. 1905, 
§ 10030; C. Cr. P. 1877, § 380; R. C. 1899, § 8221.] 


ARTICLE 3.— ConpDuct or THE JuRY AFTER THE CAUSE 18 SUBMITTED TO THEM. 


§ 10868. Room provided for jury. A room must be provided by the board 
of commissioners of a county for the use of the jury, upon their retirement 
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for deliberation, with suitable furniture, fuel, lights and stationery. If the 
commissioners neglect, the court may order the sheriff to do so, and the 
expenses incurred by him in carrying the order into effect, when certified by 
the court, are a county charge. [R. C. 1905, § 10081; C. Cr. P. 1877, § 381; 
R. C. 1899, § 8222.) 

§ 10869. Food and lodging for jury. While the jury are kept together, 
either during the progress of the trial or after their retirement for delibera- 
tion, they must be provided by the sheriff, upon the order of the court at the 
expense of the county, with suitable and svfficient food and lodging. [R. C. 
1905, § 10032; C. Cr. P. 1877, § 382; R. C. 1899, § 8223.] 

§ 10870. What papers jury may take. Upon retiring for deliberation, the 
jury may take with them all papers (except depositions) which have been 
received as evidence in the cause, or copies of such public records or private 
documents given in evidence as ought not, in the opinion of the court, to be 
taken from the person having them in possession. They may also take with 
them such parts of the written instructions as the court may direct and notes 
of the testimony, or other proceedings on the trial, taken by themselves, 
or any of them, but none taken by any other person. [R. C. 1905,:§ 10033; 
C. Cr. P. 1877, § 383; R. C. 1895, § 8224.] 

§ 10871. Disagreement. Further instructions. After the jury have retired 
for deliberation, if there is a disagreement between them as to any part of 
the testimony, or if they desire to be informed on a point of law arising in 
the cause, they must require the officer to conduct them into court. Upon 
their being brought into court the information required must be given in 
the presence of, or after notice to the state’s attorney and the defendant 
or his counsel, or after they have been called. [R. C. 1905, § 10034; C. Cr. P. 
1877, § 384; R. C. 1899, § 8225.] , ; 

§ 10872. Juror sick, jury discharged. If, after the retirement of the jury, 
one of them becomes so sick as to prevent the continuance of his duty, or any 
other accident or cause occurs to prevent their being kept together for delib- 
eration, the jury may be discharged. [R. C. 1905, § 10035; C. Cr. P. 1877, 
§ 385 ; R. C. 1899, § 8226. ] 


_ Word “trial” should be construed with its context, and in connection with par- 
ticular matter to which it relates. State v. Johnson, 24 8. D. 590, 124 N. W. 847. 


§ 10873. Disagreement, jury discharged. Except as provided in the last 
section, the jury cannot be discharged after the cause is submitted to them 
until they have agreed upon their verdict, and rendered it in open court, 
unless by the consent of both parties entered upon the minutes, or unless 
at the expiration of such time as the court deems proper, it satisfactorily 
appears that there is no reasonable probability that the jury can agree. 
[R. C. 1905, § 10036; C. Cr. P. 1877, § 386; R. C. 1899, § 8227.] 

tet stag ae be allowed to separate until discharged. State v. Church, 7 S. D. 
How long shall a jury be permitted to deliberate before a mistrial may be ordered. 
11 L.R.A.(N.S.) 178, 

_§ 10874. Verdict prevented, cause retried. In all cases when a jury is 
discharged or prevented from giving a verdict, by reason of an accident or 
other cause, except when the defendant is discharged from the information or 
indictment during the progress of the trial, or after the cause is submitted 
to them, the cause may be again tried at the same or another term, as the 
§ 8998) direct. [R. C. 1905, § 10037; C. Cr. P. 1877, § 387; R. C. 1899, 


Accused who is out on bail after disagreement and has made no attempt to prevent 
adjournments is not entitled to discharge for delay. State v. Lamphere, 20 S. D. 98, 
104 N. W. 1038. ; 

Effect of discharge of jury upon the discovery of prejudice. disqualification or 
misconduct of one or more of their number, to sustain a plea of former jeopardy. 14 
BRAANS:) 548. in th — 

ormer jeopardy by reason of the discharge of the ju @ prisoner’s absence. 
44 L.R.A. éoe ed - ve 
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§ 10875. Adjournment during absence of jury. While the Jury are absent 
the court may adjourn from time to time as to other business, but it 18 
nevertheless deemed open for every purpose connected with the cause sub- 
mitted to them, until a verdict is rendered or the jury discharged. A final 
adjournment of the court discharges the jury. [R. C. 1905, § 10038; C. Cr. P. 
1877, §§ 388, 389; R. C. 1895, § 8229.] 


Rees instructions may be given on Sunday. People v. Odell, 1 D. 189, 46 
. W. 601. 


Verdict cannot be received by clerk in absence of judge. State v. Jackson, 21 8. D. 
494, 113 N. W. 880, 16 A. & E. Ann. Cas. 87. 


ARTICLE 4.— THE VERDICT. 


§ 10876. Return of verdict. When the jury have agreed upon their verdict, 
they must be conducted into court by the officer having them in charge. 
Their names must then be called, and if all do not appear, the rest must be 
discharged, without giving a verdict. In that case the cause must be again 
tried, at the same or another term. [R. C. 1905, § 10039; C. Cr. P. 1877, § 390; 
R. C. 1899, § 8230.] 

Verdict cannot be received by clerk in absence of judge. State v. Jackson, 21 8. D. 
494, 113 N. W. 880, 16 A. & E. Ann. Cas. 87. ; 

§ 10877. Presence of defendant. Felony. Misdemeanor. If the informa- 
tion or indictment is for a felony, the defendant must, before the verdict 18 
received, appear in person. If it is for a misdemeanor, the verdict may, 1 
the discretion of the court, be rendered in his absence. [R. C. 1905, § 10040; 
C. Cr. P. 1877, § 391; R. C. 1899, § 8231.] : 

Personal presence of accused during trial is presumed, where record shows his presence 
durin ae of trial. State ex rel. Kotilinic v. Swenson, 18 S. D. 196, 99 N. W. 1114. 

Right of accused to waive his presence at time of receiving verdict upon trial for 
felony. 14 L.R.A.(N.S.) 603; 82 L.R.A.(N.S.) 306. : 

Waiver of presence of one charged with misdemeanor at time of receiving verdict. 21 
L.R.A.(N.S.) 56. 

§ 10878. Procedure when jury appear. When the jury appear, they must 
be asked, by the court or the clerk, whether they have agreed upon their 
verdict, and if the foreman answers in the affirmative, they must, on being 
required, declare the same, [R. C. 1905, § 10041; C. Cr. P. 1877, § 392; R. ©. 
1899, § 8232.] 

§ 10879. General or special verdict. Libel. The jury may either render 4 
general verdict, or when they are in doubt as to the legal effect of the facts 
proved, they may, except upon an information or indictment for libel, find 
a special verdict. [R. C. 1905, § 10042; C. Cr. P. 1877, § 393; R. ©. 1899, 
§ 8233.] 


Jury is without power to return special verdict in trial of indictment for libel. State 
v. Tolley, 23 N. D. 284, 1836 N. W. 784. 


§ 10880. Oral or in writing. Preparation. The verdict of the Jury may 
be rendered orally or in writing as the jury may elect, unless the court, at 
the time the case is submitted to the jury, requires that it be rendered in 
writing. When the court so requires, the clerk of the court shall, under the 
direction of the court, provide blank verdicts of suitable form for any verdict 
the jury may return in the action and said blank verdicts shall be taken by 
the jury when it retires. [R. C. 1905, § 10043; R. C. 1895, § 8234.] 


Information which designates offense as murder in first degree does not control as 
to degree. State v. Noah, 20 N. D. 281, 124 N. W. 1121. 

As to similar spre aoe in N. Y. Code Crim. Proc., § 436, see People v. McClure, 148 
N. Y. 99, 42 N. E. 523; People v. Trainor, 57 App. Div. 424, 68 N. Y. Supp. 263. 


§ 10881. General verdicts. Contents. A general verdict upon a plea of 
not guilty is either ‘‘ guilty ’’ or ‘‘ not guilty,’’ which imports a conviction or 
acquittal of the offense charged in the information or indictment. Upon & 
plea of a former conviction or acquittal of the same offense, or once 1D 
jeopardy, it is either ‘‘ for the state,’’ or ‘‘ for the defendant.’’? When the 
defendant is acquitted on the ground that he was insane at the time of the 
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commission of the act charged, the verdict must be ‘‘ not guilty by reason of 
insanity.’’ When the defendant is acquitted on the ground of variance 
between the information or indictment and the proof, the verdict must be 
not guilty by reason of variance between the information (or indictment) 
and proof.’’ [R. C. 1905, § 10044; C. Cr. P. 1877, § 394; R. C. 1899, § 8235.] 
General verdict of guilty or not ilty has reference to the crime charged in the 
indictment. State v. cDonald, 16 Ss D. 78, 91 N. W. 447. 
Information which designates offense as murder in first degree does not control as 
to degree. State v. Noah, 20 N. D. 285, 124 N. W. 1121. 
As to similar alder in N. Y. Code Crim. Proc., § 437, see People v. Burch, 5 N. Y. 
Crim. Rep. 32; People v. Rugg, 98 N. Y. 551, 5 Am. Crim. Rep. 247. 


§ 10882. Special verdict to be written. A special verdict is that by which 
the jury find the facts only, leaving the judgment to the court. It must 
present the conclusions of fact, as established by the evidence and not the 
evidence to prove them, and the conclusions of fact must be so presented as 
that nothing remains to the court but to draw conclusions of law upon them. 
[R. C. 1905, § 10045; C. Cr. P. 1877, § 395; R. C. 1899, § 8236.] 


act abolishing special verdicts in civil and criminal actions was vetoed in Laws 
1913, ch. 313, p. 474, for reasons there stated. 
Special verdicts in civil actions, see section 7633. 

§ 10883. Special verdict, how rendered. The special verdict must be re- 
duced to writing by the jury, or in their presence entered upon the minutes 
of the court, read to the jury, and agreed to by them before they are dis- 
charged. [R. C. 1905, § 10046; C. Cr. P. 1877, § 396; R. C. 1899, § 8237. } 

§ 10884. Form of special verdict. The special verdict need not be in any 
particular form, but is sufficient if it presents intelligibly the facts found 
by the jury. [R. C. 1905, § 10047; C. Cr. P. 1877, § 897; R. C. 1899, § 8238.] 

What special verdict must contain. 24 L.R.A.(NS.) 1. 


Verdict in prosecution for sale of intoxicating liquors without a license. 36 
L.R.A.(N.8.) 100. 


§ 10885. Argument of special verdict. The special verdict may be brought 
to argument by either party, upon two days’ notice to the other, at the same 
or another term of the court. [R. C. 1905, § 10048; C. Cr. P. 1877, § 398; 
R. C. 1899, § 8239.] —— 

§ 10886. Judgment upon special verdict. The court must give judgment 
upon the special verdict as follows: : 

1. If the plea is not guilty, and the facts prove the defendant guilty of 
the offense charged in the information or indictment, or of any other offense 
of which he could be convicted under the information or indictment, judg- 
fee must be given accordingly ; but if otherwise, judgment of acquittal must 

€ given. 

2, If the plea is a former conviction or acquittal of the same offense, or 
Once in jeopardy, the court must give judgment of conviction or acquittal, 
according as the facts prove or fail to prove the plea. [R. C. 1905, § 10049; 


C. Cr. P. 1877, § 399; R. C. 1895, § 8240.] 
Former conviction or acquittal pleaded either with or without a plea of not guilty. 
People v. Briggs, 1 D. 289, 46 N. W. 451. 


§ 1087. When new trial must be ordered. If the jury do not, in a special 
verdict, pronounce affirmatively or negatively on the facts necessary to enable 
the court to give judgment, or if they find the evidence of facts merely, and 
not the conclusions of fact from the evidence, as established to their satisfac- 
tion, the court must order a new trial. [R. C. 1905, § 10050; C. Cr. P. 1877, 
§ 400; R. C. 1895, § 8241.] eee 

§ 10888. Degree must be found. Whenever a crime is distinguished into 
degrees, the jury, if they convict the defendant, must find the degree of the 
crime of which he is guilty. Whenever a verdict of guilty is rendered against 
the accused upon a prosecution for homicide, the Jury must find the degree 
thereof and determine by their verdict the punishment to be inflicted within 
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the limits prescribed by law. [R. C. 1905, § 10051; C. Cr. P. 1877, § 401; R. C. 
1895, § 8242.] 

Verdict of “guilty as charged” is sufficient on information charging certain degree 
of arson. State v. McDonald, 16 S. D. 78, 91 N. W. 447. ; : 

Verdict of guilty as charged without degree of crime is sufficient, where rape in first 
degree is not charged. State v. Hayes, 17 S. D. 128, 95 N. W. 296. 

erdict on trial for homicide must show degree of crime. State v. Hubbard, 20 S. D. 
148, 104 N. W. 1120. 

Information which designates offense as murder in first degree does not contro] as to 
degree. State v. Noah, 20 N. D. 281, 124 N. W. 1121. ; 

Where evidence is not before court, it will assume that instructions conformed to 
evidence and that omission to instruct as to lesser offense included in greater was not 
error. State v. Woods, 24 N. D. 156, 189 N. W. 321. 

As to similar provision in N. Y. Pen. Code, § 10, see People v. Rugg, 98 N. Y. 537, 
5 Am. Crim. Rep. 247. . 

§ 10889. Finding on charge of previous conviction. Whenever the fact 
of a previous conviction of another offense is charged in the information or 
indictment, the jury if they find a verdict of guilty of the offense with which 
the defendant is charged, must also, unless the answer of defendant admits 
the charge, find whether or not he has suffered such previous conviction. 
In addition to the verdict of ‘‘ guilty ’’ the verdict of the jury upon a charge 
of previous conviction may be ‘‘ we also find the charge of previous conviction 
true,’’ or ‘‘ we also find the charge of previous conviction not true, as they 
find that the defendant has or has not suffered such conviction. [R. C. 1905, 
§ 10052; R. C. 1895, § 8243.] - 

§ 10890. Any degree may be found. The jury may find the defendant 
guilty of any offense, the commission of which is necessarily included in 
that with which he is charged in the information or indictment, or of an 


attempt to commit the offense. [R. C. 1905, § 10053; C. Cr. P. 1877, § 402; 
R. C. 1899, § 8244.] 

The lessor is necessarily included in the greater offense. State v. Johnson, 3 N. D. 
150, 54 N. W. 547; State v. Marcks, 3 N. D. 532, 58 N. W. 25; State v. Finder, 10 S. D. 
103, 72 N. W. 97; State v. Caddy, 15 8. D. 167, 87 N. W. 927; People v. Odell, 1 D. 
189, 46 N. W. 601; Territory v. Conrad, 1 D. 348, 46 N. W. 605. . 

Degree of crime must be found by jury. State v. Belyea, 9 N. D. 353, 83 N. W. 1; 
State v. Campbell, 7 N. D. 58, 72 N. W. 935; State v. McDonald, 16 8. D. 78, 91 N. W. 
447. 

Verdict on trial for homicide must show degree of crime. State v. Hubbard, 20 8. D. 
148, 104 N. W. 1120. 

Information which designates offense as murder in first degree does not control as to 
degree. State v. Noah, 20 N. D. 281, 124 N. W. 1121. 2 es 

ury may find accused guilty of manslaughter in first degree under indictment 
charging murder. State v. Stumbaugh, 28 S. . 50, 1832 N. W. 666. : 

Verdict of guilty as charged, without degree of crime, is sufficient where rape in first 
degree is not charged. State v. Hayes, 17 S. D. 128, 95 N. W. 296. 

May find defendant guilty of any offense necessarily included in charge. State v. 
Johnson, 3 N. D. 150, 54 N. W. 547; State v. Marcks, 3 N. D. 532, 58 N. W. 25; State 
v. Finder, 10 S. D. 103, 72 N. W. 97; State v. Caddy, 15 S. D. 167, 87 N. W. 25; State 
v. Odell, 1 D. 189, 46 N. W. 601; Territory v. Conrad, 1 D. 348, 46 N. W. 605. | 

As to information including another smaller constituent offense not being duplicates. 
State v. Climie, 12 N. D. 33, 94 N. W. 574. 

Conviction for entering car with intent to steal sustained under indictment for 
burglarizing railroad car. State v. Tou h, 12 N. D. 425, 96 N. W. 1025. 

Proof of intent to kill M. and actual shooting of 8. will not sustain indictment alleg- 
a Rag ine S., but not alleging intent to kill M. State v. Shanley, 20 S. D. 18, 


As to aire of request for instruction as to included offenses. State v. Vierck, 23 
S. D. 166, 120 N. W. 1098. 


Where evidence is not before court, it will assume that instructions conformed to 
evidence and that omission to instruct as to lesser offense included in greater was not 
error. State v. Woods, 24 N. D. 156, 139 N. W. 321. 


§ 10891. Several defendants. Part convicted. On an information or an 
indictment against several, if the jury cannot agree upon a verdict as to all, 
they may render a verdict as to those in regard to whom they do agree, 0D 
which a judgment must be entered accordingly, and the case as to the rest 


may be tried by another jury. [R. C. 1905, § 10054; C. Cr. P. 1877, § 403; 
R. C. 1899, § 8245.] 


2462 


Before Judgment. CRIMINAL PROCEDURE. §§ 10892-10898 


§ 10892. Verdict returned. Duty of court. Punishment. If the jury 
return a verdict of guilty against the accused, the court must before it is 
accepted ascertain whether it conforms to the law of the case. If in the 
opinion of the court the verdict does not conform to the requirements of the 
law of the case, the court must with proper instructions as to the error, 
direct the jury to. reconsider the verdict, and the verdict cannot be accepted 
or recorded until it is tendered in proper form. But, if the punishment 
imposed by the jury in the verdict, in cases where the jury are authorized by 
law to determine the punishment, is not in conformity to the law of the case 
in that regard, the court may proceed as follows: 

1, If the punishment imposed by the jury in the verdict is under the limit 
prescribed by law, for the offense of which the defendant is found guilty, 
the court may receive the verdict and thereupon render judgment and pro- 
nounce sentence for the lowest limit prescribed by law in such cases; or, 

2. If the punishment imposed by the jury in the verdict is greater than 
the highest limit prescribed by law, for the offense of which the defendant 
is found guilty, the court must disregard the excess and render judgment 
and pronounce sentence according to the highest limit prescribed by law in 


the particular case. [R. C. 1905, § 10055; R. C. 1895, § 8246.] 
oe to portion of statute being mandatory. State v. Barry, 14 N. D. 316, 103 N. W. 


Correction of verdict in criminal cases. 23 L.R.A. 723. ; 

§ 10893. Court may reduce punishment. The court has the power, in all 
cases of conviction, to reduce the extent or duration of the punishment 
imposed by a jury, if in its opinion the conviction is proper, and the punish- 
ment imposed is greater than under the circumstances of the case ought to 
be inflicted. [R. C. 1905, § 10056; R. C. 1895, § 8247.) 

On application of section to punishment aay where verdict is given under pleas of 
guilty. State v. Noah, 20 N. D. 281, 124 N. W. 1121. 

§ 10894. Jury reconsider verdict. Acquittal. When there is a verdict of 
conviction in which it appears to the court that the jury have mistaken 
the law, the court may explain the reason for that opinion, and direct the 
jury to reconsider their verdict, and if, after the reconsideration, they return 
the same verdict, it must be entered. But when there is a verdict of acquittal, 
the court cannot require the jury to reconsider it. [R. C. 1905, § 10057; 
C. Cr. P. 1877, § 404; R. C. 1899, § 8248.] 

Whether verdict of acquittal may be set aside. 27 Am. Dec. 471. oe 

§ 10895. Same. Informal verdict. If the jury render a verdict which is 
neither a general nor a special verdict, the court may, with proper instructions 
as to the law, direct them to reconsider it, and it cannot be recorded until it 
is rendered in some form from which it can be clearly understood what is 
the intent of the jury, whether to render a general verdict, or to find the facts 
specially, and to leave the judgment to the court. [R. C. 1905, § 10058; 
C. Cr. P. 1877, § 405; R. C. 1899, § 8249.] ; : ee 

§ 10896. Judgment if jury persists. Acquittal. If the jury persist in 
finding an informal verdict, from which, however, it can be clearly understood 
that their intention is to find in favor of the defendant upon the issue, it 
must be entered in the terms in which it is found, and the court must give 
judgment of acquittal. But no judgment of conviction can be given, unless 
the jury expressly find against the defendant, upon the issue, or ig See 
is given against him on a special verdict. [R. C. 1905, § 10059; C. Cr. P. 
1877, § 406; R. C. 1899, § 8250.] bea. & P 

§ 10897. Jury may be polled. Procedure. When a verdict is moder ; 
and before it is recorded, the jury may be polled on the requirement of ” 
party, in which case they must be severally asked whether it is their ver i ; 
and if anyone answers in the negative, the jury must be sent out for ee 
deliberation. [R. C. 1905, § 10060; C. Cr. P. 1877, § 407; R. C. 1899, § 8: .| 

§ 10898. Clerk to record verdict. Dissent. When the verdict is Ne 
and is such as the court may receive, the clerk must immediately record 1 
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in full upon the minutes, and must read it to the jury and inquire of them 
whether it is their verdict. If any juror disagrees, the fact must be entered 
upon the minutes, and the jury again sent out; but if no disagreement is 
expressed, the verdict is complete, and the jury must be discharged from the 
ease. [R. C. 1905, § 10061; C. Cr. P. 1877, § 408; R. C. 1899, § 8252.) 
Verdict cannot be received by clerk in absence of judge. State, v. Jackson, 21 S. D. 
494, 113 N. W. 880, 16 A. & BE. Ann. Cas. 87. 

§ 10899. Judgment. Acquittal. Accused discharged. Exception. If the 
judgment of acquittal is given on a general verdict, and the defendant is not 
detained for any other legal cause, he must be discharged as soon as Judgment 
is given, except that when the acquittal is for a variance between the proof 
and the information or indictment, which may be obviated by a new informa- 
tion or indictment, the court may order his detention to the end that a new 
information or indictment may be preferred in the same manner and with 
like effect as provided in section 10743 and the sections of this code therein 
referred to. [R. C. 1905, § 10062; C. Cr. P. 1877, § 409; R. C. 1895, § 8253. ] 

§ 10900. Verdict. Guilty. Procedure. If a general verdict is rendered 
against the defendant, or a special verdict is given, he must be remanded, 
if in custody; or if on bail, he may be committed to the proper officer of 
the county, to await the judgment of the court upon the verdict. When 
committed, his bail is exonerated, or if money is deposited instead of bail, 
it must be refunded to the defendant. [R. C. 1905, § 10068; C. Cr. P. 1877, 
§ 410; R. C. 1899, § 8254.] 

§ 10901. When defense insanity, and jury acquits. If the defense is the 
insanity of the defendant, the jury must be instructed, if they acquit him 
on that ground, to state the fact with their verdict. The court may thereupon, 
if the defendant is in custody, and it deems his discharge dangerous to the 
public peace or safety, order him to be committed to the care of the sheriff 
Ba ne becomes sane. [R. C. 1905, § 10064; C. Cr. P. 1877, § 411; R. C. 1899, 

55. 


CHAPTER 11. 
PROCEEDINGS AFTER VERDICT AND BEFORE JUDGMENT. 


ARTICLE 1. STATEMENT OF THE Case AND Exceptions, §§ 10902-10915. 
2. NEw Trias, §§ 10916-10920. 
3. ARREST OF JUDGMENT, §§ 10921-10923. 


ARTICLE 1.— STATEMENT OF THE CASE AND EXCEPTIONS. 


§ 10902. Statement of the case defined. A statement of the case is a state- 
ment, in writing, setting forth or showing particularly, one or more of the 
rulings, decisions or acts excepted to in an action or proceeding, together 
with the facts and circumstances of the ruling, decision or act and the 
exception thereto, and settled, certified and filed as provided in this article. 
[R. C. 1905, § 10065; R. C. 1895, § 8256.] 

§ 10903. Same. Office of. The office of a statement of the case is to make 
such parts of the proceedings or of the evidence in an action, appear of 
5 eo87 ; otherwise would not so appear. [R. C. 1905, § 10066; R. C. 1895, 

§ 10904. Same. By whom settled. Where filed. Except as otherwise 
provided in this chapter, a statement containing the exceptions must be settled 
and certified by the judge who presided at the trial, and filed with the clerk 
of the district court of the county in which the action was tried. [R. C. 1905, 
§ 10067; C. Cr. P. 1877, § 418; R. C. 1895, § 8258.] 


Bill of exceptions must be filed at time of, or before. taking appeal, except where time 
of settling has been enlarged. State v. Frazer, 22 S. D. 291, 117 N. W. 366. 
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§ 10905. Matters deemed excepted to by either party. The decision of the 
court in a criminal action or proceeding upon a matter of law is deemed 
excepted to by either party in the following cases: 

1. In granting or refusing a motion to set aside an information or indict- 
ment. 

2. In allowing or disallowing a demurrer to an information or indictment. 

3. In granting or refusing a motion in arrest of judgment. 

4. In granting or refusing a motion for a new trial. 


substantial right of the parties. [R. C. 1905, § 10068 ; R. C. 1895, § 8259. ] 
§ 10906. Matters" deemed excepted to by the defendant. The decision of 


excepted to by the defendant in the following cases: 

1. In refusing to grant a motion for a change of the place of trial. 

2. In refusing to postpone the trial on motion of the defendant. 

3. In charging or instructing the jury upon the law, upon the trial of 
the issue, except as otherwise provided in section 9988 of this code. ([R. C. 
1905, § 10069; R. C. 1895, § 8260.] 

§ 10907. Clerk to enter orders. Certified copies. It shall be the duty of 


court, each ruling or decision of the court, made in open court, upon any 
matter by section 10905 and subdivisions 1 and 2 of section 10906 of this 
article declared to be deemed excepted to, and a certified copy of any or all 
such entries shall be and become a part of the record of said action. [R. C. 
1905, § 10070; R. C. 1895, § 8261.] 5 

§ 10908. Matters defendant may except to. Upon a trial of a criminal 
action or proceeding, exceptions may be taken by the defendant to a decision 
of the court: _ 

_ 1. In disallowing a challenge to a panel of the jury, or to an individual 

Juror for implied bias. 
admitting or rejecting witnesses or testimony, on the trial of a 

challenge of a juror for actual bias. ou: 

3. In admitting or rejecting witnesses or evidence or in deciding any 
matter of law, not purely discretionary, on the trial of the issue. [R. C. 1905, 
§ 10071; C. Cr. P. 1877, § 412; R. C. 1895, § 8262. ] 

Exceptions should be to matters of law not facts. State v. Chapman, 1 S. D. 414, 47 
N. W. 411, 10 L.R.A. 432; State v. Reddington, 7 8. D. 368, 64 N. W. 170; Territory v. 
Stone, 2 D. 155, 4 N. W. 697, 

Exceptions must be taken and preserved in record or they are not available on motion 
for new trial or in appellate court. State v. Harbour, 27 S. D. 43, 129 N. W. 565. 

§ 10909. Code construed. Nothing in this code contained is to be construed 
80 as to deprive either party of the right of excepting to any action or decision 
of the court in a criminal action or proceeding, which affects any other 
material or substantial right of either party, whether before or after the trial, 
or on such trial. [R. C. 1905, § 10072; R. C. 1895, § 8263.] 

§ 10910. Exceptions. Settled at trial. In all cases when the court is 
Proceeding without a stenographer, the exceptions must be settled and 
certified, at the trial, unless the court otherwise directs. If the exceptions are 
Settled at the trial, the point of the exception must be particularly stated in 
writing and delivered to the court, and must immediately be corrected or 
added to, until it is made conformable to the truth. The exceptions so settled 
and certified shall constitute a statement of the case. [R. C. 1905, § 10073; 
C. Cr. P. 1877, § 414: R. C. 1895, § 8264.] 

Statement of case in criminal actions. State v. Weltner, 7 N. D. 522, 75 N. W. 779; 
Territory vy, Stone, 2 D. 155, 4 N. W. 697. 

§ 100911. Same. Not settled at trial. If the exceptions are not settled 

at the trial and in all cases when the testimony is taken down by an official 
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stenographer, a statement of the case containing the exceptions must be 
prepared and served within thirty days thereafter, on the state’s attorney 
or other person appointed to prosecute, who may within five days thereafter, 
serve on the defendant or his attorney, amendments thereto. The defendant 
may then, within five days, serve the state’s attorney, or other person 
appointed to prosecute with a notice to appear before the judge who presided 
at the trial at a specified place and time, not less than five nor more than ten 
days thereafter, to have the statement of the case settled. At the place and 
time appointed, or as soon thereafter as the same can be done, the judge must 
settle the statement of the case, and certify the same to be correct, and there- 
upon the same must be filed with the clerk of the district court of the 
county in which the action was tried. The judge who presided at the trial 
may settle and certify a statement of the case after as well as before he 
ceases to be such judge. [R. C. 1905, § 10074; C. Cr. P. 1877, § 415; 1887, 
ch. 21, § 5; R. C. 1895, § 8265.] ; 

§ 10912. When supreme court may settle statement. If the judge who 
presided at the trial in any case refuses to allow an exception in accordance 
with the facts, or to settle or certify a statement of the case or has died or 
removed from the state, the party desiring the statement may apply by 
petition to the supreme court at any term thereof, or to any judge of said 
court in vacation, to settle and approve the same. The application may be 
made in the manner and under such regulations as the court may prescribe 
by order or in its rules, or as may be required by the judge of said court 
to whom application is made. The statement of the case or any exception 
when allowed, must be certified by the chief justice of the court (if applica- 
tion is made to the court) or by the judge allowing the same (when made to & 
judge), as correct, and filed with the clerk of the district court of the county 
in which the action was tried, and when so filed, it has the same force and 
effect as if settled by the judge who presided at the trial of the action. In 
all cases when there is no provision of law governing the allowance and 
settlement of statements or exceptions, the same shall be allowed, settled and 
certified as directed in this section. [R. C. 1905, § 10075; C. Cr. P. 1877, 
§ 416; 1885, ch. 20, § 1; R. C. 1895, § 8266.] 


Bill of exceptions, unless corrected, conclusive upon supreme court. State v. Dorman, 
9 8. D. 528, 70 N. W. 848. 


§ 10913. Time may be extended. The times for preparing the statement 
of the case, or the amendments thereto, or for settling and certifying the 
same, may be extended before or other times fixed after they have elapsed, 
by the agreement of the parties or by the judge who presided at the trial, 
or in the cases provided for in section 10075 of this code, by the supreme 
court, or by a judge thereof. [R. C. 1905, § 10076; C. Cr. P. 1877, § 417; 
R. C. 1895, § 8267.] 


Bill of exceptions must be filed at time of or before taking appeal except where time of 
settling has been enlarged. State v. Frazer, 22 8S. D. 291, 117 N. W. 366. 


§ 10914. What statement to contain. The statement of the case must 
contain so much of the evidence only as is necessary to present the questions 
of law upon which the exceptions were taken, and the judge must upon the 
settlement of the statement, whether agreed to by the parties or not, strike 
out all other matters therein. No particular form of exception is required, 
but the objection must be stated, with so much of the evidence or other matter 
as is necessary to explain it, and no more; only the substance of the stenog- 
rapher’s notes of the evidence shall be stated ; documents on file in the action 
or proceeding may be copied, or the substance thereof stated, or a reference 
thereto sufficient to identify them may be made. [R. C. 1905, § 1007 7; C. Cr. P. 
1877, § 419; R. C. 1895, § 8268.] 


Bill of exceptions made 4 of transcript of stenographer’s minutes will not be recog: 
nized as such. State v. McCallum, 23 S. D. 528, 122 N. W. 586. 
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§ 10015. Instructions. Exceptions. Record. Errors. The instructions 
requested by the defendant and refused, or by the prosecutor and given, and 
all the instructions given to the jury, by the court in writing, or orally and 
written out by the stenographer of the court and filed with the clerk, except 
as otherwise provided in section 10843, are deemed excepted to, and need 
not be embodied in the statement of the case, but the same and each of 
them with the indorsements, if any, showing the action of the court thereon, 
form a part of the record of the action. The decision of the court upon 
any matters of law in this article declared to be deemed excepted to, 
need not be embodied in any statement of the ease, and forms a part of the 
record of the action. Any statement of the case or exception, settled, certified 
and filed as provided in this article also forms a part of the record of the 
action. Any error committed by the court in or by any decision, ruling, 
instruction or other act and appearing in the record of the action may be 
taken advantage of upon a motion for a new trial or in the supreme court on 


an appeal. [R. C. 1905, § 10078; R. C. 1895, § 8269.] 
For governor’s veto to proposed amendment to this section, see note to section 10824. 


ARTICLE 2.— NEw TRIALS. 


_ § 10916. New trial defined. A new trial is a re-examination of the issue 
in the same court, before another jury, after a verdict has been given. The 
granting of a new trial places the parties in the same position as if no trial 
had been had. All the testimony must be produced anew, and the former 
verdict cannot be used or referred to, either in evidence or in argument, or 
be pleaded in bar of any conviction which might have been had under the 
information or indictment. [R. C. 1905, § 10079; C. Cr. P. 1877, § 422; R. C. 
70. 
ode! because of reference by prosecuting attorney to previous conviction or other 
crimes. 46 L.R.A. 663. 
Reference by prosecuting attorney in argument to jury to result in other case as 
ground for reversal. 38 LR.A.(NE ) 1130. 

§ 10917. Causes for granting new trial. When a verdict has been rendered 
against the defendant, the court in which the trial was had may, upon his 
application, grant a new trial in the following cases only: ; eae 

1. When the trial has been had in his absence, if the information or indict- 
ment is for a felony. 

2. When the jury has received out of court any evidence other than that 
resulting from a view of the premises, or any communication, document or 
paper referring to the case. - 

3. When the jury have separated without leave of the court, after retiring 
to deliberate upon their verdict, or have been guilty of any misconduct by 
which a fair and due consideration of the case has been prevented. 

4. When the verdict has been decided by lot, or by any other means than 
a fair expression of opinion on the part of all the jurors. 

5. When the court has misdirected the jury in a matter of law, or has 
erred in the decision of any question of law arising during the course of the 
trial, or has done or allowed any act in the action prejudicial to the substantial 
rights of the defendant. ‘ . 

6. When the verdict is contrary to law or clearly against the evidence. 
(+ When new evidence is discovered material to the defense, and which 
the defendant could not, with reasonable diligence, have discovered and 
produced at the trial. 

_ When the application for a new trial is made upon the ground of newly 
discovered evidence, the defendant must produce at the hearing in support 
thereof, the affidavits of the persons by whom such evidence is expected to be 
Given; and if time is required by the defendant to procure such affidavits, 
the court may postpone the hearing of the motion for such length of time as, 
under all the circumstances of the case, may seem reasonable. But the court 


2467 


§§ 10917-10919 CRIMINAL PROCEDURE. Proceedings 


may, when the affiants are residents of this state, compel their personal 
attendance before it; and they may be examined and eross-examined under 
oath, touching the matters set forth in their affidavits. [R. C. 1905, § 10080; 
C. Cr. P. 1877, § 423; 1885, ch. 115, § 1; R. C. 1895. § 8271. 
Paeduenna eon of juror not ground for new trial. State v. Coleman, 17 5. D. 594, 
98 N. . 175. 
Right of court to grant new trial on its own motion, or on grounds other than those 
al So by the moving party. 40 L.R.A.(N.S.) 291. . 
ether new trial may be granted in criminal cases at the instance of the prosecution. 
27 Am. Dec. 471; 48 Am. St. Rep. 213. 
When new trial may be granted on account of surprise. 78 Am. Dec. 518. 
Mistake as to name of juror in criminal case as ground for new trial. 47 L.R.A.(NS.) 
715. 
Employment of person to watch jury to guard against their being tampered with as 
ground for new trial. 48 L.R.A.(N.S.) 540. 
- a ae set aside verdict or grant a new trial because of demeanor of witnesses. 41 
~R.A.(N.8.) 855. 
Refusal to allow cross-examination on relevant matters covered by examination in 
chief as ground for new trial. 25 L.R.A.(N.S.) 683. 
Misconduct of attorneys in argument as a ground for new trial. 9 Am. St. Rep. 599; 
100 Am. St. Rep. 689. ; 
L Comment by prosecuting attorney on failure of defendant to produce witness. 34 
~R.A.(N.S.) 811. 
Treating jurors as ground title for new trial or reversal. 19 L.R.A.(N.S.) 733. 
Disqualification of juror as ground for new trial. 18 L.R.A. 473. : 
3. Misconduct of jury; affidavits of jurors to impeach verdict. State v. Vincent, 
16 8. D. 62, 91 N. W. 347. 
Separation of jury, error. State v. Church, 7 S. D. 289, 64 N. W. 152. 
Juror in criminal case reading newspaper account of trial. 46 L.R.A.(N.S.) 741. 
Permitting separation of jury in capital case. 24 L.R.A.(N.S.) 776. 
Jurors’ affidavits or statements in support of applications for new trial. 12 Am. Dee. 
2 


° 142. 

Admissibility of affidavit of juror to show misconduct outside the jury room and not 
in hearing in verdict. 31 L.R.A.(N.8S.) 930. 

5. Allegation that verdict was secured by improper conduct of court in confining jury, 
epee compliance with statute. State v. Place, 20 8. D. 489, 107 N. W. 829, 11 A. & E. 

n. Cas. 1129. 


Right to reversal or new trial where jury disregard erroneous instructions. %1 
L.R.A.(N.8.) 852. 


7. On necessity of motion for new trial on ground of newly discovered evidence being 
made before succeeding term. State v. Holborn, 22 S. D. 425, 118 N. W. 704. 

As to insufficiency of evidence to grant new trial for rape. State v. Rhoades, 17 
N. D. 579, 118 N. W. 233. 


Cumulative evidence as ground for new trial. 14 L.R.A. 609; 46 L.R.A.(N.S.) 903. 

§ 10918. Application for new trial. Notice. The application for a new 
trial must be made upon not less than one nor more than five days’ written 
notice, and if based upon any of the grounds mentioned in subdivisions 2, 3, 
4 and 7 of section 10917, such written notice must be served and filed 
within thirty days after the discovery of the facts upon which the party relies 
in anpbor of his application; and in all other cases the notice must be served 
and filed within ten days after the rendition of the verdict, or within such 
further or other time as the court may allow or fix. [R. C. 1905, § 10081; 
1885, ch. 115, $ 2; R. C. 1895, § 8272.) 

First and last days in computing time for motion for new trial. 49 L.R.A. 225. 

§ 10919. Same. Affidavits. Upon minutes of the court. The application 
for a new trial, if made for any of the causes mentioned in subdivisions 
1, 2, 3, 4 and 7 of section 10917, must be based upon affidavits which must 
be filed before the notice is served; in all other cases the application may be 
made upon the minutes of the court or upon the record of the action and 
the notice must designate generally the grounds upon which the motion 
will be made as near as may be in the language of section 10917. When the 
application is made upon the minutes of the court, the notice must specify 
particularly the errors relied upon and upon the hearing reference may be 
had to any and all papers on file in the action, the clerk’s minutes and the 
stenographer’s notes of the testimony. The application must be heard on 
the day specified in the notice, or as soon as practicable thereafter. In 
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all cases when the notice is served before judgment, the court may, in its 
discretion, stay all further proceedings in the action until such application is 
disposed of. When the application is made upon the minutes of the court 
and a statement of the case becomes necessary, the draft thereof, and amend- 
ments thereto may be proposed and served and the statement settled, certified 
and filed in the manner and times and after. the notices in this article specified, 
If a review of the decision upon such application is sought on appeal, the 
errors specified in the notice must be embodied in the statement as settled 
aud certified. [R. C. 1905, § 10082; 1885, ch. 115, § 2; R. C. 1895, § 8273.] 
As to necessity of motion for new trial specifying errors relied upon. State v. 
Scholfield, 13 N. D. 664, 102 N. W. 878. 
Failure by state to object to motion for new trial when made without any specifica- 
tions is not waiver of right to raise question as to lack of specification of errors. State 
v. Empting, 21 N. D. 128, 128 N. W. 1119. 

§ 10920. Same. Time within which made. The application for a new trial, 
except in case of a sentence of death, must be made before the time for an 
appeal has elapsed. In case of a sentence of death, the application may be 
made at any time before the execution. [R. C. 1905, § 10083; 1885, ch. 115, 


§ 2; R. C. 1895, § 8274.] 


ARTICLE 3.— ARREST OF JUDGMENT. 


§ 10921. Motion in arrest of judgment defined. A motion in arrest of 
judgment is an application on the part of the defendant, that no judgment 
be rendered on a plea or verdict of guilty, or on a verdict against the 
defendant on a plea of former conviction or acquittal or once in jeopardy. 
It may be founded on any of the defects in the information or indictment 
mentioned in section 10737, unless the objection has been waived by a failure 
to demur, and must be made before or at the time the defendant is called 
for judgment. [R. C. 1905, § 10084; C. Cr. P. 1877, § 425; R. C. 1895, § 8275.] 


Grounds for arrest of judgment same as demurrer. State v. Kent, 5 N. D. 516, 67 
N. W. 1052, 35 L.R.A. 518; State v. Montgomery, 9 N. D. 405, 83 N. W. 873; City of 
Lead v. Klatt, 13 8. D. 140, 82 N. W. 391. : ? 

Objecting to jurors who have served in same or similar case by motion in arrest of 
judgment. 68 L.R.A. 884. : 
chee to name of juror in criminal case as ground for arrest of judgment. 47 

. SS.) 714, ‘ 
ieee of record to cure defect in indictment for which motion in arrest of judg- 


ment has been made. 67 L.R.A. 182. 

§ 10922. Court, without motion, may arrest judgment. The court may 
also, on its own view of any of these defects, arrest the judgment without 
motion. The effect of allowing a motion in arrest of judgment is to place 
the defendant in the same situation in which he was before the information 
was filed or the indictment found. [R. C. 1905, § 10085; C. Cr. P. 1877, § 426; 

. C. 1895, § 8276.] 

§ 10823. Judgment arrested. Further prosecution. Acquittal. If, from 
the evidence in a trial, there is reason to believe the defendant guilty, and 
& new information or indictment can be framed upon which he may be 
convicted, the court may order him to be recommitted to the officer of the 
proper county, or admitted to bail anew, to answer the new information or 
indictment. If the evidence shows him guilty of another offense, he must be 
committed or held thereon, and in neither case shall the verdict be a bar 
to another prosecution. But if no evidence appears sufficient to charge him 
with any offense, he must, if in custody, be discharged, or if admitted to 
bail, his bail must be exonerated, or if money has been deposited instead of 
bail, it must be refunded, and the arrest of judgment shall operate as an 
acquittal of the defendant of the charge upon which the information or 
indictment was founded. [R. C. 1905, § 10086; C. Cr. P. 1877, § 427; R. C. 
1895, § 8277.) 
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CHAPTER 12. 
JUDGMENT AND EXECUTION. 


ARTICLE 1. THE JUDGMENT, §§ 10924-10942. 

2. INDETERMINATE SENTENCE AND PAROLE, §§ 10943-10949, 
3. PROBATION OF CRIMINALS, §§ 10950-10958. 

4, LENIENCY FOR First OFFENDERS, § 10959. 

5. AID TO Pook Convicts, § 10960. 

6 


. THE ExEcurion, §§ 10961-10988. 


ARTICLE 1— THE JUDGMENT. 


§ 10924. After conviction, judgment. Time. After a plea or verdict of 
guilty, or after a verdict against the defendant on a plea of former conviction 
or acquittal or once in jeopardy, if the judgment is not arrested or a new 
trial granted, the court must appoint a time for pronouncing judgment. 
[R. C. 1905, § 10087; C. Cr. P. 1877, § 428; R. C. 1895, § 8278.] 

§ 10925. Time specified. The time appointed must be at least two days 
after the verdict, if the court intends to remain in session s0 long, or if not, 
at as remote a time as can reasonably be allowed; provided, that if, for any 
cause, Judgment cannot be rendered during the term, judgment may be ren- 
dered at any subsequent term. [1907, ch. 88; R. C. 1905, § 10088; C. Cr. P. 
1877, § 429; R. C. 1899, § 8279.] 

§ 10926. Defendant’s presence. Felony. Misdemeanor. For the purpose 
of judgment, if the conviction is for a felony, the defendant must be personally 
present; if for a misdemeanor, judgment may be pronounced in his absence. 
[R. C. 1905, § 10089; C. Cr. P. 1877, § 430; R. C. 1895, § 8280.] 


Motion for additional security must be granted and time for giving same lapse before 
court can dismiss election contest because of insufficient security for costs. urtha Vv. 
Howard, 20 S. D. 152, 105 N. W. 100. 


Right of accused to waive his presence at time of receiving verdict upon trial for 
felony. 14 L.R.A,(N.S.) 603; 32 L.R.A.(N.S.) 306, 
upon trial for misdemeanor. 21 L.R.A.(N.S.) 56. 


§ 10927. Officer to produce defendant. When the defendant is in custody, 
the court may direct the officer in whose custody he is to bring him before it 
for judgment, and the officer must do so accordingly. [R. C. 1905, § 10090; 
C. Cr. P. 1877, § 431; R. C. 1899, § 8281.] 

§ 10928. Bench warrant. If the defendant has been discharged on bail, 
or has deposited money instead thereof, and does not appear for judgment 
when his personal attendance is necessary, the court, in addition to the 
forfeiture of the undertaking of bail or of money deposited, may direct the 
clerk to issue a bench warrant for his arrest. [R. C. 1905, § 10091; C. Cr. P. 

1877, § 482; R. C. 1899, § 8282.] 

§ 10929. Same. Duty of clerk. The clerk, on the application of the state’s 
attorney, may, accordingly, at any time after the order, whether the court 
is sitting or not, issue a bench warrant into one or more counties. [R. C. 1905, 
§ 10092; C. Cr. P. 1877, § 483; R. C. 1899, § 8283.] 

§ 10930. Form of bench warrant. The bench warrant must be substan- 
tially in the following form: 


State of North Dakota \ : 





County of............ "788. 
To any sheriff, constable, marshal or policeman in this state: 

A. B. having been on the........... day Of 5 ici ee , A.D. 19..., duly 
convicted in the district court of the county of................ of the crime 


of (designating it generally), you are therefore commanded forthwith to arrest 
the above named A. B. and bring him before that court for judgment, or 
if the court has adjourned for the term, you are to deliver him into the 
custody of the sheriff of the county of................ (as the case may be). 
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Given under my hand, with the seal of said court affixed, this............ 
day of.......... , A.D. 19... 
By order of the court. 
PCA no asst ke 2 tt chants ae one... SRDS tee cin ha , Clerk 


[R. C. 1905, § 10093; C. Cr. P. 1877, § 484; R. C. 1899, § 8284.] 

§ 10931. Where and how served. The bench warrant may be served in 
any county of the state, and in the same manner as a warrant of arrest. 
[R. C. 1905, § 10094; C. Cr. P. 1877, § 485; R. C. 1895, § 8285.] 

§ 10932. Disposal of defendant on arrest. Whether the bench warrant 
is served in the county in which it was issued or in another county, the officer 
must arrest the defendant and bring him before the court, or commit him 
to the officer mentioned in the warrant, according to the command thereof. 
[R. C. 1905, § 10095; C. Cr. P. 1877, § 436; R. C. 1899, § 8286.] 

§ 10938. Defendant informed of rights. When the defendant appears for 
judgment, he must be informed by the court, or by the clerk under its 
direction, of the nature of the charge against him, and of his plea, and the 
verdict, if any thereon, and must be asked whether he has any legal cause 
to show why judgment should not be pronounced against him. ([R. C. 1905, 
§ 10096; C. Cr. P. 1877, § 437 ; R. C. 1899, § 8287.] 

Personal presence of accused during trial is presumed where record shows his pres- 
ae during most of trial. State ex rel. Kotilinic v. Swenson, 18 S. D. 196, 99 N. W. 

§ 10934. Defendant may show cause against judgment. He may show 
or cause against the judgment: 

1. That he is insane; and if, in the opinion of the court, there is reasonable 
ground for believing him to be insane, the question of his insanity must be tried 
as hereinafter in this code provided for. If upon the trial of that question 
the jury find that he is sane, judgment must be pronounced, but if they find 
him insane he may be committed to the state hospital for the insane, until 
he becomes sane, or is otherwise committed according to law, and when 
notice is given of the fact, as hereinafter provided for, he must be brought 
before the court for judgment. 

2. That he has good cause to offer, either in arrest of judgment or for 
4 new trial, in which case the court may, in its discretion, order the judgment 
to be deferred, and proceed to decide upon the motion in arrest of judgment, 
is ; new trial. [R. C. 1905, § 10097; C. Cr. P. 1877, § 438; R. C. 1899, 


Power of court to suspend sentence temporarily on suggestion of insanity. 33 
L.R.A.(N.S.) 115. 

§ 10935. Judgment rendered. If no sufficient cause is alleged or appears 
to the court why judgment should not be pronounced, it must thereupon be 
Tendered. [R. C. 1905, § 10098; C. Cr. P. 1877, § 489; R. C. 1899, § 8289.] 

§ 10936. Court to hear evidence. Degree of crime. Upon a plea of guilty 
of a crime distinguished or divided into degrees, the court must, if said plea 
18 accepted and the defendant does not designate in his plea the degree 
thereof, before passing sentence, determine the degree, and the provisions, 
80 far as applicable, of section 10938 and of 10939 shall govern in said 
determination. [R. C. 1905, § 10099; R. C. 1895, § 8290.] 

§ 10937. Same. Aggravation. Mitigation. After a plea or verdict of 
guilty, in a case when a discretion is conferred upon the court as to the 
extent of the punishment, the court, upon the suggestion of either party that 
there are circumstances which may be properly taken into view, either in 
aggravation or mitigation of the punishment, may, in its discretion, hear 
the same summarily at a specified time, and upon such notice to the adverse 
8 BDI T it may direct. [R. C. 1905, § 10100; C. Cr. P. 1877, § 440; R. C. 1899, 


Effect of excessive sentence in criminal case. 45 L.R.A. 137. 
2471 


§§ 10938-10942 CRIMINAL PROCEDURE. Judgment 


§ 10038. How evidence presented. The circumstances must be presented 
by the testimony of witnesses examined in open court, except that when 8 
witness is so sick or infirm as to be unable to attend, his deposition may be 
taken by a magistrate of the county out of court, at a specified time and place, 
upon such notice to the adverse party as the court may direct. [R. C. 1905, 
§ 10101; C. Cr. P. 1877, § 441; R. C. 1899, § 8292.] 

§ 10989. Other evidence prohibited. No affidavit or testimony, or repre- 
sentation of any kind, verbal or written, can be offered to or received by the 
court or member thereof in aggravation or mitigation of the punishment, 
except as provided in the last two sections. [R. C. 1905, § 10102; C. Cr. P. 
1877, § 442; R. C. 1899, § 8293.] 

§ 10040. Successive terms of imprisonment. If the defendant has been 
convicted of two or more offenses, before judgment on either, the judgment 
may be that the imprisonment upon any one may commence at the expiration 
of the imprisonment upon any other of the offenses. [R. C. 1905, § 10103; 
C. Cr. P. 1877, § 433; R. C. 1899, § 8294.] 

Cumulative sentences. 7 L.R.A.(N.S.) 124. 
——for offense under both municipal ordinance and state statute. 17 L.R.A.(N.S.) 65. 

§ 10941. Judgment for fine and costs. A judgment that the defendant 
pay a fine and costs may also direct that he be imprisoned until both the 
fine and costs are satisfied, specifying the extent of the imprisonment, which 
must not exceed one day for every two dollars of the fine and costs, but 
such imprisonment does not discharge the judgment for fine and costs or 
either, and said judgment may at any time thereafter within the time limited 
by law, be collected upon execution issued thereon. [R. C. 1905, § 10104; 

C. Cr. P. 1877, § 444; R. C. 1895, § 8295.] 
| Enforcement of fine by imprisonment. State v. Hogan, 8 N. D. 801, 78 N. W. 1051, 

73 Am. St. Rep. 759, 45 L.R.A. 166. d 
Fine of one hundred dollars and imprisonment for ninety-five days for assault an 
battery is valid. State v. Fleming, 20 N. D. 105, 126 N. W. 565. ne 
Judgment that prisoner be imprisoned and fined oertain sum and providing for aie 
slope) apr eoument in default of payment of fine is valid. State v. Merry, 20 N. 
Person convicted of violation of ordinance regulating construction of wooden build- 
ings may be imprisoned if fine is not paid. ayville v. Rosing, 19 N. D. 98, 26 
L.R.A.(N.S.) 120, 123 N. W. 393. 
Sentence of imprisonment until a fine is paid. 12 Am. St. Rep. 202. 

§ 10041a. Same. To be docketed. A judgment that the defendant pay 4 
fine and costs, or either, must be docketed and thereafter constitutes a lien 
upon the real estate of the defendant in like manner as a judgment for money 
rendered in a civil action. [R. C. 1905, § 10105; C. Cr. P. 1877, § 445; B. C. 
1895, § 8296. ] 

§ 10942. Judgment. Entered in minutes. Record. When judgment upon 
a conviction is rendered, the clerk must enter the same upon the minutes, 
stating briefly the offense for which the conviction has been had, and must, 
as soon as may be, annex together and file the following papers which con- 
stitute a record of the action: ; 

1. The information or indictment and all the papers filed in the action 
together with a copy of the minutes vf the plea or demurrer. 

2. A copy of the minutes of the trial. 

3. The written charges given or refused, with indorsements if any thereon; 
the written instructions given by the court and the copy of any oral instruc- 
tions by the court and filed with the clerk. 

4. A copy of the judgment. [R. C. 1905, § 10106; C. Cr. P. 1877, § 446; 
R. C. 1895, § 8297.] 

Relating to ie charge; this section must be construed with 8. D. Rev. Code 
ites Proc., § 350, N. D. Comp. L., § 7620. Territory v. Christensen, 4 D. 410, 31 N. W. 

Charge part of judgment roll; need not be in bill of exceptions, State v. Evans, 12 
S. D. 473, 81 N. W. 893. 
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§ 10043. Term of imprisonment in the penitentiary. Every person who 
shall be convicted of felony punishable by imprisonment in the penitentiary, 
except treason, murder in the first degree, rape and kidnapping, shall be 
sentenced to the penitentiary, and the court imposing such sentence may in 
its discretion refrain from fixing the limit or duration of the same, but in such 
cases the term of imprisonment shall not be less than the minimum term as 
now provided by law, or shall not exceed the maximum term as now or here- 
Ti a by law for the offense committed. [1909, ch. 175, § 1; 1907, ch. 


? 


pares of statutes providing for reduction of sentence for good behavior. 
84 L.R.A. 509; 1 L.R.A.(N.S.) 520. 

§ 10944. Official information of prisoner’s character and habits. It shall 
be the duty of the judge before whom any person is convicted and sentenced 
indeterminately to the penitentiary, and also of the state’s attorney of the 
county in which such conviction is had, to file with the clerk of the district 
court an official statement of the facts and circumstances constituting and 
surrounding the crime whereof the prisoner was convicted, his age as nearly 
as can be ascertained, together with all other information accessible in regard 
to the career of the prisoner prior to the time of the committal of the crime 
of which he was convicted, relative to his habits, associates, disposition and 
reputation, and any other facts and circumstances which may be capable 
of throwing light upon the question as to when such prisoner may be capable 
of becoming a law-abiding citizen.’ It shall be the duty of the official court 
reporter, at the dictation of the judge of said court, or the state’s attorney of 
said county, to write the official statements of the judge and state’s attorney 
above referred to at the time of the conviction of the prisoner, and it shall 
be the duty of the clerk of the court to cause copies of such official judgment 
of the court at the time of issuing the same, and deliver the same, 80 attached, 
to the sheriff of the county, for transmission to the institution to which 
the prisoner is committed. [1909, ch. 175, § 2; 1907, ch. 180, § 2.] 

§ 10845. Persons convicted and sentenced prior to the taking effect of this 
act may apply for benefits of the same. Any person who, prior to the taking 
effect of this article, may have been convicted of and sentenced for any crime 
except the crime of treason, murder in the first degree, rape and kidnapping, 
may apply to the board of pardons in the same manner as now provided by 
aw for applications for pardons, and if upon investigation and a thorough 
hearing of all the facts, the board of pardons shall find that it is & case wherein 
the purpose of the law would have been best subserved by an indefinite sen- 
tence, the board may in its discretion make an order pursuant to such finding, 
and the clerk shal] forthwith transmit to the warden of the penitentiary a 
certified copy of such order, and the warden shall file and make entry thereof, 
and thereafter such person shall have and be entitled to the same status as 
if originally sentenced under the provisions of this act. [1907, ch. 180, § 3.] 

§ 10946. Repeal. Saving clause. All acts and parts of acts in conflict with 
this article are hereby repealed. No part of this article, however, shall ever 

€ construed to modify or annul, or in any way affect the validity of any 
conviction had, or sentence imposed prior to its taking effect, nor to modify 
any of the existing provisions of law relative to the punishment for crimes 
*numerated in section 10943. [1907, ch. 180, § 4.] 

The words “this act” in the above section refer to the act of 1907, ch. 180, which is 
now incorporated in sections 10943-10946 herein. : 

§ 10847. Duties of field officers. It shall be the duty of the officer who is 
or may hereafter be provided by law to look after the welfare of persons 
Whose sentences have been suspended or who have been paroled, to supervise, 
care for and account for all persons paroled according to the law of this 
State, to keep a complete record of paroled persons and to report to the 
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warden of the state penitentiary from time to time all matters pertaining 
to the employment, conduct and whereabouts of each person under parole 
from the penitentiary, and in addition to render a full and complete report 
at the end of each month of all persons paroled from the penitentiary. It 
Shall also be his duty to apprehend and return to the penitentiary all persons 
that have violated their paroles. Further it shall be the duty of the field 
officer to devote all of his time to the discharge of his duties as field officer, 
and such other duties as may be assigned to him in connection with the state 
penitentiary and the state penitentiary twine plant and other industries 
maintained by the state at the North Dakota state penitentiary, and that he | 
shall at all times be subject to the order of the warden of the state peniten- 
tiary, and he shall make reports direct to the warden on all matters pertaining 
to his duties as field officer and other duties to which he may be assigned. 
[1911, ch. 225, § 1; 1909, ch. 175, § 3.] 
Parole of prisoner. 14 L.R.A. 285. 


Ig time prisoner is out on parole to be deducted from term of sentence. 16 
L.R.A.(N.8.) 304. 


§ 10048. Board of experts. The warden of the state penitentiary, the 
prison physician, the chaplain of the state penitentiary, and one other person, 
to be chosen by the board of trustees of the state penitentiary, shall consti- 
tute a board of experts, whose duty it shall be to pass upon the application 
for discharge of the inmates of the penitentiary who may have been sentenced 
under the indeterminate sentence provided by law, and also to pass upon 
the application of the inmates of the penitentiary who may make application 
to be paroled, as provided by law. The board of trustees shall elect a member 
of the board of experts at their first meeting (held in April) after this law 
takes effect, and thereafter at the April meeting on each odd-numbered year. 
The term of this member of the board of experts shall be two years, com- 
mencing immediately after the April board meeting in an odd-numbered year. 
The chairman and secretary of the board of trustees of the state penitentiary 
shall certify to the governor and the state auditor all the names of the members 
of the board of experts as soon as they are elected or constituted members 
thereof. The board of experts as above constituted shall determine and fix 
the date when an inmate may be released on parole or discharged, after the 
expiration of the minimum term of the sentence, and shall keep a complete 
record of all the findings and orders of the board. It shall be the duty of 
the board of experts to provide books of record, application blanks, and to 
formulate rules and regulations governing the conduct of the inmates, and 
the manner in which they may become eligible to become applicants for dis- 
charge or parole, to meet once in each month, and to keep a complete record 
of all inmates discharged or paroled, and to make a biennial report to the 
board of trustees of all rules adopted, and of inmates paroled and discharged, 
and of all statistics pertaining thereto. [1909, ch. 175, § 4.] 


As to the right of the board of trustees of the penitentiary to parole inmates, see 
herein sections 11229-11234, 


§ 10949. Compensation. Each member of the board of experts, except the 
warden of the penitentiary and prison physician, shall receive five dollars a 
day and necessary traveling expenses for travel to and from the state peniten- 
tiary, and expenses for books and records, to be paid out of the general fund 
of the state by the state treasurer on presentation of a voucher, as required 
by ey ea neon by the board of trustees of the state penitentiary. [1909, 
ch. ; : 
ARTICLE 3.— PROBATION oF CRIMINALS. 


§ 10950. Probation. In al] prosecutions for crime, except as hereinafter 
provided, where the defendant has pleaded or been found guilty, and where 
the court or magistrate has power to sentence such defendant to the peniten- 
tiary, and it appears that the defendant has never before been imprisoned for 
crime, either in this state or elsewhere (but detention in an institution for 
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juvenile delinquents shall not be considered imprisonment), and where it 
appears to the satisfaction of the court or magistrate that the character of 
the defendant and circumstances of the case are such that he is not likely 
again to engage in an offensive course of conduct, and where it may appear 
that the public good does not demand or require that the defendant shall 
suffer the penalty imposed by law, said court or magistrate may suspend the 
execution of the sentence, and place the defendant on probation in the manner 
hereinafter provided. [1909, ch. 174, § 1.] 

Power of court to suspend sentence or stay execution of sentence. 33 L.R.A.(N.S.) 

112; 39 L.R.A.(N.S.) 242. 

Suspension of sentence for good behavior. 14 L.R.A. 285. 

Parole of prisoner. 14 L.R.A. 285. 

§ 10951. Exceptions. No persons convicted of murder, arson, burglary of 
an inhabited dwelling house, incest, sodomy, rape without consent, assault with 
intent to rape, or administering poison, shall have the benefit of probation. 
[1909, ch. 174, § 2.] 

§ 10952. Status of probationers. Whenever a sentence to the penitentiary 
has been imposed, but the execution thereof has been suspended and the de- 
fendant placed on probation, the effect of such order shall be to place said 
defendant under the control and management of the board of trustees of the 
penitentiary, and he shall be subject to the same rules and regulations as 
apply to persons paroled from the penitentiary after a period of imprison- 
ment therein. [1909, ch. 174, § 3.] 

§ 10953. Blank forms for probation of prisoners. It shall be the duty of 
the board of trustees of the state penitentiary to furnish the clerks of court 
of each county with blank forms setting forth the requirements and conditions 
used by them in the parole of prisoners of the institution, and in cases of 
probation. [1909, ch. 174, § 4.] ; an 

§ 10954. Certification of probationer to the penitentiary. Whenever it is 
the judgment of the court that the defendant be placed upon probation, and 
under the supervision of the penitentiary, it shall be the immediate duty of the 
clerk of the said court to make a full copy of the judgment of the court, with 
the order for the suspension of the execution of the sentence thereunder, and 
the reasons therefor, and to certify the same to the warden of the penitentiary, 
to which the court would have committed the defendant but for the suspension 
of the sentence. Upon entry in the records of the court of the order for such 
probation, the defendants shall be released from custody of the court as soon 
as the requirements and conditions of the board of trustees of the penitentiary 
have been properly and fully met. [1909, ch. 174, § 5.] er 

§ 10955. Field officer. The board of trustees of the penitentiary may ap- 
point and employ one officer, to be known as field officer for the institution 
who shall receive a salary of not to exceed nine hundred dollars per annum and 
who shall be an employe of the state penitentiary and who shall give his entire 
time to penitentiary duties when not otherwise employed as field officer, and 
whose duty it shall be without additional salary or compensation other than 
that for necessary expenses, to carefully look after the welfare of all persons 
whose sentences have been suspended, and those who have been paroled from 
said institution after a period of imprisonment therein. [1911, ch. 226, § 1; 
1909, ch. 174, § 6. 

§ 10956. Termination of probation. Whenever a person placed upon pro- 
bation, as aforesaid, does not conduct himself in accordance with the rules and 
regulations of the institution in whose charge he has been placed, the field 
officer thereof may, without warrant or other process, arrest said person and 
convey him to said institution, and the board of trustees of the penitentiary 
may, after a full investigation and a personal hearing, because of such conduct, 
forthwith terminate the probation and cause said person to suffer the penalty 
of the sentence previously suspended. Any person under probation who has 
violated the conditions of his probation shall, under order of the board of 


2475 


§§ 10956-10961 CRIMINAL PROCEDURE. _ Judgment 


trustees of the penitentiary, be subject to arrest in the same manner as in 
the case of an escaped convict. In all such cases of termination of probation, 
the original sentence shall be considered as beginning upon the first day of 


imprisonment in the institution. [1909, ch. 174, § 7] 
Is time prisoner is out on parole to be deducted from term of sentence. 16 
L.R.A.(N.S.) 304. 


§ 10957. Release from probation. Whenever it is the judgment of the board 
of trustees of the penitentiary that a person on probation has satisfactorily 
met the conditions of his probation, they shall cause to be issued to said person 
a final discharge from further supervision ; provided, that the length of such 
period of probation shall not be less than the minimum or more than the max1- 
mum [term] for which he might have been imprisoned. [1909, ch. 174, § 8.] 

§ 10958. Warrant for expenses. The state auditor shall issue his warrant 
upon the state treasury, to pay from the appropriation for conviction and 
transportation of convicts, the necessary expenses of the field officer upon the 
presentation of itemized vouchers, properly approved of by the board of 
trustees of the state penitentiary. [1911, ch. 226, § 2; 1909, ch. 174, § 9.] 


ARTICLE 4.— LENIENCY FOR First OFFENDERS. 


§ 10959. Court may suspend or modify sentence, when. In all prosecutions 
for misdemeanors where the defendant has been found guilty, and where the 
court or magistrate has power to sentence such defendant to the county jail, 
and it appears that the defendant has never before been imprisoned for crime, 
either in this state or elsewhere (but detention in an institution for juvenile 
delinquents shall not be considered imprisonment), and where it shall appear 
to the satisfaction of the court or magistrate that the character of the defend- 
ant and circumstances of the case are such that such defendant is not likely 
again to engage in an offensive course of conduct, and where it appears that 
the public welfare does not demand or require that the defendant shall suffer 
the penalty imposed by law, said court or magistrate may suspend the execu- 
tion of the sentence or may modify or alter the sentence imposed in such 
manner as to the court or magistrate, in view of all the circumstances, seems 
just and right. [1913, ch. 136.] 

Power of court to suspend sentence. 83 L.R.A.(N.S.) 112; 89 L.R.A.(N.S.) 242. 


ARTICLE 5.— AID To Poor Convicts. 


§ 10960. Assistance to persons convicted of crime provided for. Appropria- 
tion. The superintendent of the society for the friendless, division of North 
Dakota, is hereby authorized and empowered by virtue of his office to render 
assistance in securing employment for poor persons convicted of crime who are 
placed upon probation, or paroled, or whose term of imprisonment in the state 
penitentiary is about to expire. It shall be his duty to visit such persons at the 
penitentiary of this state where he shall be for such purpose practically one 
day each week, or wherever they may be, to consult with them regarding 
employment and to secure employment for them within the state. There is 
hereby appropriated the sum of five hundred twenty dollars annually, which 
shall be audited and allowed and paid out of the general fund to the super- 
intendent of the society for the friendless, monthly, in the same manner as 
other expenses of the government are paid, to defray his expenses in ren- 
dering such service. [1911, ch. 46.] 


ARTICLE 6.— THE EXECUTION. 

§ 10961. Execution to officer. When a judgment other than of death has 
been pronounced, a certified copy of the entry thereof upon the minutes 
must be forthwith furnished to the officer whose duty it is to execute the 
Judgment, and no other warrant or authority is necessary to justify or require 
its execution. [R. C. 1905, § 10107; C. Cr. P. 1877, § 447; B. C. 1899, § 8298.] 
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§ 10962. For fine and costs. If the judgment is for a fine and costs or either 
alone, execution may issue thereon as on a judgment in a civil action. [R. C. 
1905, § 10108; C. Cr. P. 1877, § 448; R. C. 1895, § 8299.] 

§ 10963. For imprisonment or fine and imprisonment. If the judgment is 
imprisonment, or a fine and imprisonment until such fine is paid, the defendant 
must forthwith be committed to the custody of the proper officer, and by him 
detained until the judgment is complied with. [R. C. 1905, § 10109; C. Cr. P. 
1877, § 449; R. C. 1899, § 8300.] 

§ 10964. Judgment, by what officer executed. When the judgment is im- 
prisonment in the county jail, or a fine and that the defendant be imprisoned 
until it is paid, the judgment must be executed by the sheriff of the county 
or subdivision. In all other cases when the sentence is imprisonment, the 
sheriff of the county must deliver the defendant to the proper officer, in execu- 
eos ay judgment. [R. C. 1905, § 10110; C. Cr. P. 1877, § 450; R. C. 1899, 

§ 10965. Judgment of imprisonment in penitentiary. If the judgment is 
for imprisonment in the penitentiary, the sheriff of the county or subdivision 
must, upon receipt of a certified copy thereof, take and deliver the defendant 
to the warden, superintendent or keeper of the penitentiary. He must also 
deliver to the warden or other proper officer a certified copy of the judgment, 
and take from the warden or other proper officer a receipt for the defendant, 
and make a return thereof to the court. [R. C. 1905, § 10111; C. Cr. P. 1877, 
§ 451; R. C. 1895, § 8302.) F 

§ 10966. Authority while conveying defendant. The sheriff or his deputy, 
while conveying the defendant to the proper prison, in execution of a judg- 
ment of imprisonment, has the same authority to require the assistance of 
any citizen of this state, in securing the defendant, and in retaking him if 
he escapes, as if the sheriff was in his own county; and every person who 
refuses or negleets to assist the sheriff, when so required, is punishable as 
if the sheriff was in his own county. [R. C. 1905, § 10112; C. Cr. P. 1877, 
§ 452; R. C. 1899, § 8303.] 

§ 10967. Imprisonment in penitentiary is at hard labor. In all cases when 
by law a person is sentenced to imprisonment in the penitentiary, it shall 
be at hard labor, whether so designated by the jury or court or not. [R. C. 
1905, § 10113; R. C. 1895, § 8304.] 

Right to compel prisoner to labor. 27 L.R.A. 593. ; 

§ 10968. Judgment of death. Warrant to execute. When the judgment 
of death is rendered the judge must sign and deliver to the sheriff of the 
county a warrant duly attested by the clerk under the seal of the court, 
stating the conviction and judgment and appointing a day upon which the 
judgment is to be executed, which must not be less than six months after the 
day in which the judgment is entered, and not longer than nine months there- 
a i [R. C. 1905, § 10114; C. Cr. P. 1877, § 453; R. C. 1895, § 8305; 1908, ch. 

» § 14] 

Changing punish f murder. State v. Rooney, 12 N. D. 144, 95 
x. Manging punishment of one conrictsd of marist: Stste 1, eT ues 88 Bap Ce 
Rep. 264, 3 Ann. Cas. 76. ; 

§ 10969. Statement and evidence sent governor. The judge of a court at 
which a conviction requiring judgment of death is had must, immediately after 
the conviction, transmit to the governor, by mail or otherwise, a statement of 
the conviction and judgment, and of the testimony given at the trial. [R. C. 
1905, § 10115; C. Cr. P. 1877, § 454; R. C. 1899, § 8306.] 

§ 10970. Governor. Judges of supreme court. The governor may there- 
upon require the opinion of the judges of the supreme court or any of them, 
Ro ie aay so furnished. [R. C. 1905, § 10116; C. Cr. P. 1877, § 455 ; 

-C, » § 8307. 

§ 10971. Seeae only can reprieve. No judge, court or other officer, other 
than the governor, can reprieve or suspend the execution of the judgment of 
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death, except the warden or his duly acting deputy, as provided in this article, 
unless an appeal is taken. [R. C. 1905, § 10117; C. Cr. P. 1877, § 456; R. C. 1895, 
§ 8308 ; 1903, ch. 99, § 15.] ; 

§ 10972. Death penalty, how inflicted. The mode of inflicting the punish- 
ment of death shall be by hanging by the neck until the person is dead. [R. C. 
1905, § 10118; 1903, ch. 99, § 1.] 

§ 10973. Executions at penitentiary. The warden of the North Dakota 
penitentiary, or in case of his death, inability or absence, a deputy warden 
shall be the executioner; and when any person shall be sentenced, by any 
court of the state having competent jurisdiction, to be hanged by the neck 
until dead, such punishment shall only be inflicted within the walls of the 
North Dakota penitentiary at Bismarck, within an inclosure to be prepared 
for that purpose under the direction of the warden of the penitentiary and the 
board of trustees thereof, which inclosure shall be higher than the gallows, 
ag Ae ia as to exclude public view. [R. C. 1905, § 10119; 1903, 
eh. 99, § 1. 

§ 10074. Trial judge to fix date of execution. All executions of the death 
penalty by hanging shall take place according to the provisions of this article, 
and on the day designated by the judge passing sentence, but before the hour 
of sunrise of the designated day. [R. C. 1905, § 10120; 1903, ch. 99, § 2.] 

§ 10975. Compensation of executioner. The warden or deputy warden exe- 
cuting the sentence shall receive for his services twenty-five dollars, which 
amount shall be in addition to other compensation allowed said warden or 
deputy warden by law. [R. C. 1905, § 10121; 1903, ch. 99, § 2.] ; 

§ 10976. Duty of sheriff. When a person is sentenced to death, all writs 
for the execution of the death penalty shall be directed to the sheriff by 
the court issuing the same, and the sheriff of the county wherein the prisoner 
has been convicted and sentenced shall, within the next ten days thereafter, 
in as private and secure a manner as possible to be done, convey the prisoner 
to the North Dakota penitentiary, where the said prisoner shall be received 
by the warden, superintendent or keeper thereof, and securely kept in close 
confinement until the day designated for the execution, and the sheriff must 
also deliver to the warden or other proper officer a certified copy of the 
judgment and warrant to execute, as described in section 10968, and take 
from the warden or other proper officer a receipt for the defendant and make 
due return thereof to the court. [R. C. 1905, § 10122; 1903, ch. 99, § 3.] 

Substituting penitentiary for county jail does not constitute cha of punishment. 
State v. Rooney, 12 N. D. 144, 95 N. W. 513; affirmed in Rooney v. North Dakota, 196 
U. S. 319, 49 L.ed. 494, 25 Sup. Ct. Rep. 264, 3 Ann. Cas. 76. 

§ 10977. Fees. The sheriff shall receive for conducting the prisoner sen- 
tenced to death to the North Dakota penitentiary, the same fees and mileage 
from the county where the conviction was had, that is provided by law for 
the condneting of other prisoners sentenced to the state penitentiary, when 
duly approved by the board of county commissioners of said county. [R. C. 
1905, § 19123; 1903, ch. 99, § 3.] | 

§ 10978. Whom allowed at execution. Besides the warden and such num- 
ber of guards as he thinks necessary, or his deputy, the following persons 
may be present at the execution, but none others: The sheriff of any county 
in the state, the board of trustees and physicians of the North Dakota penl- 
tentiary, the clergyman in attendance upon the prisoner, and such other per- 
sons as the prisoner may designate, not exceeding five in number, representa- 
tives of the newspapers in the county in which the crime was committed, and 
one reporter from each newspaper published in the city of Bismarck. [R. C. 
1905, § 10124; 1903, ch. 99, § 4.] 

§ 10979. Witnesses of execution. It shall be the duty of the warden of 
the state penitentiary to summon a jury of three men, one of whom shall be 
a regularly licensed physician, whose duty it shall be to witness the execution 
and infliction of the death penalty on every person condemned to death and 
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executed at the state penitentiary, and to examine the body of the condemned 
person after the execution has been performed, and to render their verdict in 
writing as soon as they are convinced that life is extinct. The warden shall 
attach this verdict to his return, and shall keep a verified copy on file at the 
penitentiary. Each juror shall receive a fee of six dollars, and no mileage, 
for his services. [1909, ch. 110, § 1.] 

§ 109798. Death watch. It shall be the duty of the warden of the state 
penitentiary to appoint two men to act as the death watch whenever a person 
1s committed to the penitentiary to be executed. [1909, ch. 110, § 2.] 

§ 10980. Duty of warden or deputy. Unless a suspension of the execution 
be ordered by the governor, the warden or deputy warden shall proceed at 
the time and place named in the warrant, to cause the prisoner sentenced 
to be hanged by the neck until he be dead; and of the manner of his execution 
of the warrant and his doings thereon, he shall forthwith make return to 
the clerk of the district court of the county from whence the prisoner was 
sentenced, who shall record the warrant and return in the record of the case. 
[R. C. 1905, § 10125; 1903, ch. 99, § 5.] 

§ 10981. Disposition of body. The body of the executed person shall 
be returned to the friends in any county in the state for burial, that they 
may request in writing, if made on the warden the day before the day set 
for execution; providing that all expenses for the transportation and burial 
shall be borne by the person or persons making such request. If no such 
request is made, burial is to be made under the supervision of the warden or 
er proper officer of the penitentiary. [R. C. 1905, § 10126; 1903, ch. 99, 


§ 10982. Proceeding in case of escape. If the accused escapes after sen- 
tence, and be not retaken before the time fixed for execution, he may be 
rearrested and committed to the jail of the proper county, and the sheriff 
shall make return thereof to the court in which the sentence was passed ; 
and thereupon the court shall again fix the time for execution, which shall 
= ene asl effect as provided in this article. [R. C. 1905, § 10127; 1903, 
ch. 99, § 7, 

§ 10888. When convict appears insane. If a convict sentenced to death 
appears to be insane the sheriff of the county wherein conviction was had, 
upon notice thereof from the warden of the penitentiary, or his deputy, shall 
forthwith give notice thereof to the judge of the district court wherein. the 
convict was sentenced, and to the state’s attorney, and shall summon a jury 
of six impartial men to inquire into such insanity at the time and place to 
be fixed by the judge. [R. C. 1905, § 10128; 1903, ch. 99, § 8.] 

Effect of insani j : -R.A. 588. 
Method of raising raboid bepcieomete after conviction. 10 L.R.A.(N.S.) 1129. 

§ 10984. Who shall attend inquiry. The judge, clerk of court and state’s 
attorney shall attend the inquiry ; witnesses may be produced and examined 
before the jury; if it be found that the convict is sane, the sheriff must 
forthwith return the prisoner to the penitentiary together with a certified 
copy of the findings at the examination and the warden or his deputy myst 
execute the judgment; if the convict is found insane, the judge shall suspend 
the execution until the sheriff receives a warrant from the governor directing 
the same; and the finding of the jury and order of the judge, certified by 
the judge, shall be entered on the journal of the court by the clerk. [R. C. 
1905, § 10129 ; 1903, ch. 99, § 9.] 

§ 10885. Duty of sheriff. The sheriff shall immediately transmit a certified 
copy of such finding to the governor, who may, as soon as he is convinced 
that the convict has become of sound mind, issue a warrant appointing a 
time for his execution. The sheriff must thereupon in the same manner 
deliver the prisoner to the warden or other proper officer of the penitentiary, 
in like manner as described in section 10976, except that the sheriff shall 
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deliver to the said warden or other proper officer of the penitentiary, a certi- 
fied copy of the warrant of the governor only. [R. C. 1905, § 10130; 1903, ch. 
99, § 10. ; 

2 10086, When convicted female is pregnant. When there 1s good reason 
to suppose that a female against whom judgment of death is rendered 1s 
pregnant, the warden or other proper officer of the penitentiary, must summon 
a jury of three regularly practicing physicians of this state to inquire into 
the supposed pregnancy. [R. C. 1905, § 10131; 1903, ch. 99, § 11.] 

§ 10987. Sentence suspended, when. If by such finding it appears that 
such female convict is with child, the warden or other proper officer shall in 
like manner suspend the execution of her sentence, and shall transmit the 
findings to the governor, who, on being satisfied that such woman 18 nO 
longer pregnant, shall issue a warrant directed to the warden or other proper 
officer, appointing a day for her execution. [R. C. 1905, § 10182; 1903, ch. 
99, § 12.] ; 

§ 10988. Fees and mileage. All fees and mileage incurred under this 
article shall, when duly approved by the warden of the penitentiary, be paid 
out of any fund on hand appropriated for the maintenance and support of 
the North Dakota penitentiary. [R. C. 1905, § 10133; 1903, ch. 99, § 13.] 


CHAPTER 13. 
APPEALS. 


ARTIOLE 1. Notioz oF APPEAL AND SERVICE, §§ 10989-11006. 
2. DisMISsSING APPEAL FOR IRREGULARITY, §§ 11007, 11008. 
3. ARGUMENT OF THE APPEAL, §§ 11009-11012. 
4. JUDGMENT IN SUPREME CovRT, §§ 11013-11022. 


ARTICLE 1.— NoTICE oF APPEAL AND SERVICE. 


§ 10989. Appeal, who may take. Hither the defendant or the state may 
take an appeal as provided in this article. [R. C. 1905, § 10134; R. C. 1895, 


8325. 
: ay appeal of escaped prisoner be considered. 44 Am. Rep. 88; 26 L.R.A.(N.8.) 921. 
Right of fugitive from justice to prosecute an appeal. 41 Am. Dec. 272. 

§ 10990. Defendant’s right to appeal. An appeal to the supreme court 
may be taken by the defendant as a matter of right from any judgment 
against him. [R. C. 1905, § 10135; R. C. 1895, § 8326.] 

§ 10991. Title of action on appeal. The party appealing is known as the 
appellant and the adverse party as the respondent; but the title of the action 
is not changed in consequence of the appeal. [R. C. 1905, § 10136; C. Cr. P. 
1877, § 474; R. C. 1895, § 8327.] 

§ 10992. From what defendant may appeal. An appeal may be taken 
by the defendant: | 

1. From a final judgment of conviction. 

2. From an order refusing a motion in arrest of judgment. 

3. From an order denying a motion for a new trial. . . 

4. From an order made after judgment affecting any substantial right 
of the party. [R. C. 1905, § 10187; C. Cr. P. 1877, § 475; R. C. 1895, § 8328.] 
ns 10993. From what the state may appeal. An appeal may be taken by 
the state: 

1. From a judgment for the defendant on a demurrer to the information 
or indictment. 

2. From an order granting a new trial. 

3. From an order arresting judgment. : 

4, From an order made after judgment, affecting any substantial right 
of the state. 
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5. From an order of the court directing the jury to find for the defendant. 
[R. C. 1905, § 10138; C. Cr. P. 1877, § 476; R. C. 1895, § 8829.] 

Ruling on objection taken at trial is not within this section. State v. Stunkard, 28 
8. D. 311, 133 N. W. 253. 

State cannot sue out writ of error where county court reversed conviction before 
justice without granting new trial. State v. Finstad, 16 8. D. 422, 93 N. W. 640. 

Right of state to appeal in criminal case. 19 L.R.A. 342. 

§ 10994. Time for appeal limited. An appeal from a judgment may be 
taken within one year after its rendition, and from an order within sixty 
re i it is made. [R. C. 1905, § 10139; C. Cr. P. 1877, § 477; R. C. 1895, 
wet and last days in computing time for appeal. 49 L.R.A. 226; 15 L.R.A.(N.S.) 


Time for taking appeal where last day falls on holiday. 19 L.R.A. 319. 
oo of papers as excuse for delay in filing transcript on appeal. 25 L.R.A.(N.S.) 


Time for transfer of cause to federal supreme court. 66 L.R.A. 846. 


§ 10995. Manner of taking appeal. Notice. An appeal is taken by the 
party taking it or the attorney of such party, serving upon the adverse party, 
or the attorney of the adverse party who acted as an attorney of record in 
the district court at the trial, or at the time the order was made or judgment 
rendered, a vopy of the notice of appeal, and by filing the original thereof, 
with the clerk of the district court of the county in which the order or 
pera 4 aaa from is made, entered or filed. [R. C. 1905, § 10140; R. C. 

; 31. 

§ 10996. Personal service not made. Publication. If personal service can- 
not be made, the judge of the district court in which the action is pending 
or was tried, upon proof thereof, may make an order for publication of the 
notice in some newspaper, for a period not exceeding thirty days. Such 
pene is equivalent to personal service. [R. C. 1905, § 10141; R. C. 1895, 


§ 10997. When appeal deemed taken. The appeal is deemed to be taken 
when notice thereof as required by sections 10995 or 10996 is filed in the 
office of the clerk of the district court of the county in which the order or 
judgment appealed from is made, entered or filed, with evidence of the 
Service or publication thereof indorsed thereon or attached thereto. [R. C. 
1905, § 10142; R. C. 1895, § 8333. | ; 

§ 10998. Appeal by state. Effect. An appeal taken by the state in no 
case stays or affects the operation of the judgment in favor of the defendant 
until the judgment is reversed. [R. C. 1905, § 10143; R. C. 1895, § 8334.] 

§ 10999. What judgments superseded by appeal. An appeal to the supreme 
court from a judgment of conviction, stays the execution of the judgment 
in all capital cases, and in all other cases upon filing with the clerk of the 
district court of the county in which the conviction was had, a certificate 
of the judge who presided at the trial, or of a judge of the supreme court 
that in his opinion there is probable cause for the appeal, but not otherwise, 
except as hereinafter provided. [R. C. 1905, § 10144; C. Cr. P. 1877, § 479; 
R. C. 1895, § 8335. ] ; ; 

§ 11000. Certificate. Duty of sheriff. If the certificate provided for in 
the last section is filed, the sheriff must, if the defendant is in his custody, 
upon being served with a copy thereof, keep the defendant in his custody 
Without executing the judgment, and detain him to abide the judgment ov 
the appeal. [R. C. 1905, § 10145; C. Cr. P. 1877, § 480; R. C. 1895, § 8336. ] 

§ 11001. Execution suspended. If, before the granting of the certificate, 
the execution of the judgment has commenced, the further execution thereof 
18 suspended, and upon service of a eopy of such certificate upon the sheriff 
of the county in which such judgment was entered, the defendant must be 
restored, by the officer in whose custody he is, to his original custody. [R. C. 
1905, § 10146; C. Cr. P. 1877, § 481; R. C. 1899, § 8337.] 
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§ 11002. Duty of clerk when appeal taken. Upon the appeal being taken, 
it shall be the duty of the elerk of the district court with whom the notice of 
appeal is filed, without charge and without unnecessary delay, to make out 
a full and perfect transcript of all the papers in the case on file in his office, 
except the papers returned by the committing magistrate on the preliminary 
examination when there has been one, and of all the entries made in his 
minutes, and certify the same under his hand and seal of the court, and 
transmit the same to the clerk of the supreme court, and upon receipt thereof, 
the clerk of the supreme court must file the same and perform the same 
services as in civil cases without charge. [R. C. 1905, § 10147; C. Cr. P. 
1877, § 482; R. C. 1895, § 8338.] 

It is essential in criminal case that assignment of errors be made in supreme court 
to enable it to determine questions presen for review. State v. Johns, 25 8. D. 451, 
127 N. W. 470. 

§ 11003. Appeal by less than all defendants. When several defendants 
are prosecuted and tried jointly, any one or more of them may join in taking 
an appeal, but those who do not join shall take no benefit therefrom, yet they 
may appeal afterwards. [R. C. 1905, § 10148; R. C. 1895, § 8339.] _ 

§ 11004. Right to use typewritten abstracts and briefs in criminal cases. 
Upon appeal to the supreme court in criminal cases, where it shall be made to 
appear to the supreme court by the affidavit of the appellant that he has not 
the means with which to pay for printing the abstracts and briefs, he shall be 
permitted to file and use on such appeal typewritten abstracts and briefs, 
which typewritten abstracts and briefs shall be prepared in accordance with 
the rules of the supreme court. [1907, ch. 3, § 1.] 

§ 11005. Appeal. Stay. Custody of defendant. An appeal taken by the 
defendant does not stay the execution of the judgment in any case not 
capital, unless bail is put in, except when the judgment is imprisonment 1 
the penitentiary, and an appeal is taken during the term at which the judg- 
ment is rendered, and the defendant is unable to give bail, and that fact 1s 
satisfactorily shown to the court, it may, in its discretion, order the sheriff 
or other officer having the defendant in custody, to detain him in custody 
without taking him to the penitentiary, to abide the judgment on appeal, 
if the defendant desires it. [R. C. 1905, § 10149; R. C. 1895, § 8340.] 

Release on bail in capital case pending appeal. 39 L.R.A.(N.S.) 768. : 

§ 11006. Appeal taken. Bail put in. Clerk. Sheriff. When an appeal 1s 
taken by the defendant, and bail is put in, it is the duty of the clerk to give 
forthwith to the defendant, his agent or attorney, a certificate under his hand 
and the seal of the court, stating that an appeal has been taken and bail put 
in, and the sheriff or other officer having the defendant in custody, must, 
upon the delivering of such certificate to him, discharge the defendant from 
custody when imprisonment forms a part of the judgment and cease all 
further proceedings in execution of the judgment, and return forthwith to 
the clerk of the court who issued it, the execution or certified copy of the 
entry of judgment under which he acted, with his return thereon, if such 
execution or certified copy has been issued; and if such execution or certified 
copy has not been issued, it shall not be issued, but shall abide the judgment 
on the appeal. [R. C. 1905, § 10150; R. C. 1895, § 8341.] 


ARTIOLE 2.— DismissInc APPEAL FOR IRREGULARITY. 


_ § 11007. In substantial particulars. Notice. If the appeal is irregular 
In any substantial particular, but not otherwise, the supreme court may 0D 
any day, on Motion of the respondent, upon five days’ notice accompanied 
with the copies of the papers upon which the motion is founded, order it to 
be dismissed. The dismissal of an appeal affirms the judgment. But if 
the irregularities complained of are corrected in a reasonable time, the appeal 
shall not be dismissed and the supreme court must fix the time and direct the 
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manner of correcting the irregularity. [R. C. 1905, § 10151; C. Cr. P. 1877, 
§ 487; R. C. 1895, § 8342.] 

§ 11008. When appeal must not be dismissed. An appeal must not be 
dismissed for any informality or defect in the taking thereof. If the same 
is corrected within a reasonable time after an appeal has been dismissed, 
another appeal may be taken. If an undertaking has been given which is 
defective in any respect, a new one may be filed on appeal in the supreme 
court. [R. C. 1905, § 10152; R. C. 1895, § 8343.] 


ARTICLE 3.— ARGUMENT OF THE APPEAL. 


§ 11009. Appeal stands for argument at first term. An appeal in a criminal 
action shall stand for argument at the first term after the record is filed, 
unless for good cause shown the hearing is postponed to a subsequent term, 
but the parties or their attorneys may by stipulation fix an earlier day for 
the hearing with the approval of the supreme court. [R. C. 1905, § 101538 ; 


C. Cr. P. 1877, § 489; R. C. 1895, § 8344.] 
. Delay in prosecution caused by appeal as ground for discharge of accused. 56 L.R.A. 


§ 11010. When judgment must be affirmed. Reversal. The judgment may 
be affirmed if the appellant fails to appear, but may be reversed only after 
argument, though the respondent fails to appear. [R. C. 1905, § 10154; 
C. Cr. P. 1877, § 491; R. C. 1895, § 8345.] 

§ 11011. Number of counsel heard. Upon the argument of the appeal if 
the offense is punishable with death, three counsel upon each side must be 
heard if they require it. In any other case, the court may, in its discretion, 
restrict the argument to one counsel on each side. [R. C. 1905, § 10155; C. Cr. 
P. 1877, § 492; R. C. 1899, § 8346. ] 

§ 11012. Defendant need not appear in supreme court. The personal ap- 
pearance of the defendant in the supreme court on the hearing of an appeal, 
18 IN NO case necessary. [R. C. 1905, § 10156; R. C. 1895, § 8347. ] 


ARTICLE 4.— JUDGMENT IN SUPREME CouRT. 


§ 11013. Technical errors to be disregarded. After hearing the appeal, 
the court must give judgment without regard to technical errors or defects 
or exceptions which do not affect the substantial rights of the parties. [R. C. 
1905, § 10157 ; C. Or. P. 1877, § 493; R. C. 1895, § 8348.] | 

Technical errors disregarded. State v. Finder, 10 S. D. 103, 72 N. W. 97; Territory 
¥- Keyes, 5 D. 244, 38 N. W. 440; State v. Redington, 7 S. D. 368, 64 N. W. 170. 
aterial variance between information and proof will not be disregarded. State v. 
Ham, 21 S. D. 598, 114 N. W. 713. : : 
_ As to appellate court giving judgment without regard to technical errors in informa- 
tion. State v. Johnson, 17 N. D. 554, 118 N. W. 230. : ae , 
Omitting word “general” before reputation of impeached witness in instruction as 
technical error. State v. Madison, 23 S. D. 584, 122 N. W. 647. ; 
Unless there is error respecting substantial rights court on appeal will not disturb 
Verdict in criminal case. State v. Tolley, 23 N. D. 284, 136 N. W. 784. } 
, Judgment of conviction affirmed where defendant was meres shown to have violated 
city ordinance by appearing in public place in intoxicated condition. Milbank v. 
onlokken, 29 8. D. 46, 135 N. W. 711. 
§ 11014. Court may review intermediate orders. Upon an appeal taken 
y the defendant from a judgment, the court may review any intermediate 
order or ruling involving the merits, or which may have affected the judgment 
adversely to the defendant. [R. C. 1905, § 10158; R. C. 1895, § 8349.] 
§ 11015. Power of supreme court on appeal. The supreme court may reverse, 
or modify the judgment or order appealed from, and may set aside, 
.or modify any or all the proceedings subsequent to, or dependent upon 
such judgment or order, and may, if proper, order a new trial. In either 
case the action must be remanded to the district court with proper instructions, 
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together with the opinion of the court. [R. C. 1905, § 10159; R. C. 1895, 


§ 8350. 
Timea: of judgment. Vallied v. Grakke, 7 8. D. 551, 64 N. W. 1119; Territory 
v. Conrad, 1 D. 348, 46 N. W. 605. 


May order new trial in court below. State v. Reddington, 8 8. D. 315, 66 N. W. 464. 

Supreme court empowered to modify excessive sentence pronounced by district court. 
State v. Wisnewski, 13 N. D. 649, 102 N. W. 883, 3 A. & Z Ann. Cas. 907. 

Right of trial court to cut off defendant’s appeal by requiring or permitting a 
reduction of an excessive verdict. 39 L.R.A.(N.S.) 1065. 

Whether new trial may be granted to the state upon appeal. 48 Am. St. Rep. 213. 

§ 11016. New trial ordered, where had. When a new trial is ordered 
it must be had in the district court of the county from which the appeal was 
taken, or in some other county, or as directed by the supreme court. [R. C. 
1905, § 10160; R. C. 1895, § 8351.) 

§ 11017. Judgment reversed. When defendant discharged. If a judgment 
against the defendant is reversed without ordering a new trial, the supreme 
court must direct, if he is in custody, that he be discharged therefrom, or 
if on bail, that his bail be exonerated, or if money was deposited instead of 
bail, that it be refunded to the defendant. [R. C. 1905, § 10161; C. Cr. P. 
1877, § 495; R. C. 1899, § 8352.] 

§ 11018. Judgment affirmed, must be enforced. If a judgment against the 
defendant is affirmed, the original judgment must be enforced. [R. C. 1905, 
§ 10162; C. Cr. P. 1877, § 496; R. C. 1895, § 8353. ] 
~ § 11019. Judgment of court entered. Certificate. When the judgment of 
the supreme court is given, it must be entered in the minutes, and a certified 
copy of the entry forthwith remitted to the clerk of the district court from 
which the appeal was taken. ([R. C. 1905, § 10163; C. Cr. P. 1877, § 497; 
R. C. 1899, § 8354.] 

§ 11020. Certificate remitted, district court only has jurisdiction. After 
the certificate of the judgment has been remitted to the court below, the 
appellate court has no further jurisdiction of the appeal or of the proceedings 
therein, and all orders necessary to carry the judgment into effect must be 
made by the district court to which the certificate is remitted. [R. C. 1905, 
§ 10164; C. Cr. P. 1877, § 498; R. C. 1895, § 8355.] 

§ 11021. Appeal by state. Power of supreme court. If the appeal is taken 
by the state, the supreme court cannot reverse the judgment or modify it 
‘go as to increase the punishment, but may affirm it, and shall point out any 
errors in the proceedings or in the measure of punishment and its opinion 
shall be obligatory on the district court as the correct exposition of the law. 
[R. C. 1905, § 10165; R. C. 1895, § 8356.) 

Right of state to appeal in criminal case. 19 L.R.A. 342. 

§ 11022. Imprisonment. Reversal. Reimprisonment. Deduction. If a 
defendant has during the pendency of an appeal, been imprisoned 1n the 
execution of the judgment appealed from, and upon a new trial ordered by 
the supreme court shall again be convicted, the period of his former imprison- 
ment shall be deducted by the district court from the period of imprisonment 
£ Bas ne on the last verdict of conviction. [R. C. 1905, § 10166; R. C. 1899, 


CHAPTER 14. 


WITNESSES AND EVIDENCE. 
ARTICLE 1. CoMPELLING THE ATTENDANCE OF WITNESSES, §§ 11023-11038. 
2. DEPOSITIONS IN CRIMINAL AcTIons, §§ 11039-11049. 
3. TAKEN WITHOUT THE StaTE, §§ 11050-11062. 


ARTICLE 1.— CoMPELLING THE ATTENDANCE OF WITNESSES. 

§ 11023. Subpoena defined. The process by which the attendance of a 
witness before a court or magistrate is required, is a subpoena. [R. C. 1905, 
§ 10167; C. Cr. P. 1877, § 499; R. C. 1899, § 8358.] 
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_ § 11024. Magistrate may issue. A magistrate before whom a complaint 
is laid, or to whom a presentment of a grand jury.is sent, may issue subpoenas, 
subscribed by him, for witnesses within the state, either on behalf of the 
pee ‘1 the defendant. [R. C. 1905, § 10168; C. Cr. P. 1877, § 500; R. C. 1899, 

§ 11025. State’s attorney, for grand jury. The state’s attorney may issue 
subpoenas, subscribed by him, for witnesses within the state, in support of the 
prosecution, or for such other witnesses as the grand jury may direct, to 
appear before the grand jury upon an investigation before them. ([R. C. 
1905, § 10169; C. Cr. P. 1877, § 501; R. C. 1899, § 8360.] 

§ 11026. Same. Attendance upon trial. The state’s attorney may in like 
manner issue subpoenas for witnesses within the state, in support of an 
information or an indictment, to appear before the court at which it is to 
be tried. [R. C. 1905, § 10170; C. Cr. P. 1877, § 502; R. C. 1895, § 8361.] 

§ 11027. Clerk issue blanks for defendant. The clerk of the court at which 
& criminal action is to be tried must, at all times, upon the application of 
the defendant, and without charge, issue as many blank subpoenas, under 
the seal of the court and subscribed by him as clerk, for witnesses within the 
state, as may be required by the defendant. [R. C. 1905, § 10171; C. Cr. P. 
1877, § 503; R. C. 1899, § 8362.] 

_§ 11028. Form of subpoena. A subpoena, authorized by the last four sec- 
tions, must be substantially in the following form:. 

In the name of the state of North Dakota, 

To A. B. 

You are commanded to appear before C. D., a justice of the peace, at the 
town of ............ (or ‘‘ the grand jury of the county of ........ Bae 
or “‘ the district court ............ ,’ or as the case may be), on (stating the 
day and hour), as a witness in a criminal action prosecuted by the state of 
North Dakota against E. F. 

ot at the town of ............ (as the case may be), the ...... day 
OE da seine dared Pep ae 

‘ @. H, justice of the peace,” or ‘I. K., state’s attorney,’’ or ‘‘ by order 
of the court, L. M., clerk,’’ (as the case may be). [R. C. 1905, § 10172; 
C. Cr. P. 1877, § 004; R. C. 1899, § 8363.] 

§ 11029, Subpoena duces tecum. If any books, papers or documents are 
required, a direction to the following effect must be contained in the subpoena : 
. And you are required also to bring with you the following: (describe 
intelligibly the books, papers or documents required.) [R. C. 1905, § 10173; 
C. ore F nae § 505; R. C. 1899, § 8364.] beats OES OT er ET eae 

mmittin i i & witness r 

bomen, dun tum Paraham  Coien, 15 85, 300 TEAR) 08, 1 

Am. St. Rep. 944, 103 N. W. 161, 9 A. & E. Ann. Cas. 314. 

§ 11030. Subpoena, by whom served. Peace officer. A subpoena may be 
served by any person, but a peace officer must serve in his county any subpoena 
delivered to him for service, either on the part of the state or of the defend- 
ant, and must, without delay, make a written return of the service, subscribed 
by him, with the title of his office, stating the time, place and manner of 
Service. [R. C. 1905, § 10174; C. Cr. P. 1877, § 506; R. C. 1899, § 8365.] 

§ 11081. How served. A subpoena is served by showing the original to 
the witness personally and informing him of its contents. [R. C. 1905, § 10175; 
C. Cr. P. 1877, § 507; RB. C. 1899, § 8366.] 

11082, Indigent witness. Expenses. When a person attends before a 
Magistrate, grand jury or court, as a witness in a criminal action, upon a 
subpoena or in pursuance of an undertaking, and it appears that he has come 

m a place outside of the county, or that he is poor and unable to pay 
the expenses of such attendance, the court at its discretion, if the attendance 
of the witness is upon a trial, by order upon its minutes, or in any other 
case, the judge, at his discretion, by a written order, may direct the county 


2485 


§§ 11032-11038 CRIMINAL PROCEDURE. Witnesses 


treasurer to pay the witness a reasonable sum to be specified in the order 
for the necessary expenses of his attendance. [R. C. 1905, § 10176; C. Cr. P. 
1877, § 508; R. C. 1899, § 8367.] 

§ 11033. Duty of county treasurer. Payment. Upon the production of the 
order or a certified copy thereof, the county treasurer must pay the witness 
the sum specified therein, out of the county treasury. [R. C. 1905, § 10177; 
C. Cr. P. 1877, § 509; R. C. 1899, § 8368.] . 

§ 11034. When witness must attend out of his county. No person 18 
obliged to attend as a witness before a court or magistrate out of the county 
where the witness resides or is served with the subpoena, unless the com- 
mitting magistrate before whom the defendant is brought or the judge of 
the court in which the offense is triable, or a judge of the district court or a 
Judge of the supreme court upon an affidavit of the state’s attorney or prose- 
cutor, or of the defendant, or his counsel, stating that he believes the evidence 
of the witness is material, and his attendance at the examination or trial 
necessary, shall indorse upon the subpoena an order for the attendance of 
the witness. [R. C. 1905, § 10178; 1899, ch. 175; BR. C. 1899, § 8369.] 

§ 11035. Disobedience. Contempt. Punishment. Disobedience to a sub- 
poena, or a refusal] to be sworn or to testify, may be punished by the court 
or magistrate as for a contempt, in the manner provided in the code of civil 
procedure. [R. C. 1905, § 10179; C. Cr. P. 1877, § 511; R. C. 1895, § 8370.] 


Committing magistrate cannot punish for contempt a witness who refused to obey 
subpoena duces tecum. Farnham v. Colman, 19 S. D. 343, 1 L.R.A.(N.S.) 1135, 117 
Am. St. Rep. 944, 103 N. W. 161, 9 A. & E. Ann. Cas. 314. 


§ 11036. Witness for defendant, disobeying subpoenas. A witness disobey- 
ing a subpoena issued on the part of the defendant in a criminal action, 
unless he shows good cause for his nonattendance, is liable to the defendant 
in the sum of fifty dollars, which may be recovered in a civil action. [R. C. 
1905, § 10180; C. Cr. P. 1877, § 512; R. C. 1899, § 8371.] 

§ 11037. Witness. Forfeiture of undertaking. When a witness has entered 
into an undertaking to appear, upon his failure to do so, the undertaking 18 
forfeited in the same manner as undertakings of bail. [R. C. 1905, § 10181; 
R. C. 1899, § 8372.] 

§ 11038. Witness for state confined. How attendance effected. When the 
testimony of a witness for the state is required in a criminal action, before & 
court of record of this state, and such witness is confined in the penitentiary 
or in a county jail, an order for his temporary removal from the peniten- 
tiary or such jail and for his production before such court, may be made by 
the court in which the action is pending or by the judge authorized by law to 
preside at the trial of such action, but in case the penitentiary or such Jail 18 
not in the county in which the application is made, such order shall only 
be made upon the affidavit of the state’s attorney or some other person on 
behalf of the state showing that the testimony is material and necessary, and 
even then the granting of the order shall be in the discretion of the court or 
such judge. The order must be executed by the sheriff of the county in which 
it is made in the following manner: 

1. If the person required as a witness is confined in the penitentiary, by 
delivering to the warden thereof a copy of such order, and it shall be the 
duty of the warden to deliver the person so required to such officer and to 
cary such officer’s receipt for such person indorsed upon the copy of such 
order; or, 

2, If the person required as a witness is confined in the county jail, by 
delivering to the jailer a copy of such order and it shall be the duty of the 
Jailer to deliver the person so required to such officer, and take such officer’s 
receipt for such person indorsed upon said copy of such order. ; 

It shall be the duty of the officer receiving any such person to take him 
before the proper court, safely to keep him, and when he is no longer required 
as a witness, to return him to the custody from which he was received. 
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Neither the warden nor the jailer shall be responsible for any such person 
until his return, and upon the return of any such person the warden or jailer, 
as the case may be, shall indorse his receipt upon the original order. The 
sheriff executing any such order shall return the same to the clerk of the 
district court of the county from which it was issued, and said clerk shall 
file and preserve the same among the papers in the action. The expense of 
executing such order shall be paid by the county in which the order shall 
be made. [R. C. 1905, § 10182; R. C. 1895, § 8373.) 


ARTICLE 2.— DEPOSITIONS IN CRIMINAL ACTIONS. 


§ 11089. Right of defendant to take. When a defendant has been held 
to answer a charge for a public offense, he may either before or after an 
information has been filed or an indictment has been found, have witnesses 
examined conditionally, on his behalf as prescribed in this article and not 
vie [R. C. 1905, § 10183; 1885, ch. 44, sub-ch. 1, § 1; R. C. 1899, 

§ 11040. In case of sick witness. When a material witness for the defendant 
is about to leave the state, or is so sick or infirm as to afford reasonable 
ground for apprehending that he will be unable to attend the trial, the 
defendant may apply for an order that the witness be examined conditionally. 
[R. C. 1905, § 10184; 1885, ch. 44, sub-ch. 1, § 2; R. C. 1899, § 8375.] 

Right to have direct testimony stricken out where cross-examination is interrupted 
by illness of witness. 14 L.R.A. N.8.) 493. iw 

Sickness of witness as ground for admission of testimony given upon preliminary 
examination in a criminal case. 25 L.R.A.(N.S.) 873. toi 

§ 11041. Application. Affidavit, what to contain. The application must be 
made upon affidavit, stating: 

1. The nature of the offense charged. 

2. The state of the proceedings in the action. 

3. The name and residence of the witness, and that his testimony is material 
to the defense of the action. _ ; : 

4. That the witness is about to leave the state, or is so sick or infirm as to 
afford reasonable grounds for apprehending that he will not be able to attend 
the trial. [R. C..1905, § 10185 ; 1885, ch. 44, sub-ch. 1, § 3; R. C. 1899, § 8376.) 

§ 11042. Same. Notice of. The application may be made to the court or 
to a judge thereof, and must be made upon three days’ notice to the state’s 
attorney. [R. C. 1905, § 10186; 1885, ch. 44, sub-ch. 1, § 4; R. C. 1899, § 8377.] 

§ 11048. Court to issue order for examination. If the court or judge is 
satisfied that the examination of the witness is necessary, an order must be 
made that the witness be examined conditionally at a specified time and place, 
and that a copy of the order be served on the state’s attorney within a speci- 
fied time before that fixed for the examination. [R. C. 1905, § 10187; 1885, 
ch. 44, sub-ch. 1, § 5; R. C. 1899, § 8378.] ; 

_ § 11044. Contents of order. Service. The order must direct that the exam- 
ination be taken before a magistrate named therein; and on proof being 

ished to such magistrate of service upon the state’s attorney of a copy. of 
the order, if no counsel appears on the part of the state, the examination 
§ 837 ais [R. C. 1905, § 10188; 1885, ch. 44, sub-ch. 1, § 6; R. C. 1899, 


§ 11045. When examination shall not proceed. If the state’s attorney or 
other counsel appears on behalf of the state, and it is shown to the satisfac- 
tion of the magistrate by affidavit or other proof, or on the examination of 
the witness, that he is not about to leave the state or is not sick or infirm, 
or that the application was made to avoid the examination of the witness on 
the trial, the examination cannot take place, otherwise it must proceed. [R. C. 
1905, § 10189; 1885, ch. 44, sub-ch. 1, § 7; R. C. 1899, § 8380.] ; 

§ 11046. How attendance of witness enforced. The attendance of the wit- 
ness may be enforced by subpoena issued by the magistrate before whom 
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the examination is to be taken, or from the court where the trial is to be had. 
[R. C. 1905, § 10190; 1885, ch. 44, sub-ch. 1, § 8; R. C. 1899, § 8381.] 

§ 11047. Testimony must be written. Authentication. The testimony of 
the witness must be taken down in writing by the magistrate or by some 
person under his direction; or the magistrate may, in his discretion, order 
the testimony and proceedings to be taken down in shorthand and for that 
purpose he may appoint a stenographer. The deposition or testimony of the 
witness must show and contain: 

‘ 1. The name of the witness, his age, his place of residence and his business 
or profession. 

2. The questions put to the witness and his answers thereto, consecutively 
as the questions are asked and answers given. Each answer must be distinctly 
read to the witness as it is taken down and corrected or added to until it 
conforms to what he declares to be the truth. But in cases when the testimony 
is taken down in shorthand the answer or answers need not be read to him. 

3. A statement of the grounds on which an objection to a question on 
either side is sustained or on which the witness declines to answer it. 

4. The signature of the witness to the deposition, or if he refuses to sign 
it, his reasons for refusing must be stated in writing as he gives them. In 
eases when the deposition is taken down in shorthand, it must not be signed 
by the witness. : 

5. It must be certified by the magistrate when reduced to writing by him 
or under his direction, and signed by him. 

When taken down in shorthand a transcript of the stenographer’s record, 
certified by him as being a correct statement of the testimony of the witness 
and proceedings in the case, shall be prima facie a correct statement of such 
testimony and proceedings. The stenographer shall within five days after 
the close of such examination make a full and complete written or typewritten 
transcript of his shorthand record and deliver the same to the magistrate 
before whom the same was taken, and thereupon said magistrate must add 
his certificate as if reduced to writing by him, and transmit the same carefully 
sealed up to the clerk of the court in which the action is pending, or may 
Sage a7 trial. [R. C. 1905, § 10191; 1885, ch. 44, sub-ch. 1, § 9; RB. C. 1899, 

§ 11048. Deposition may be read in evidence. The deposition or certified 
copy thereof may be read in evidence by either party on the trial upon its 
appearing that the witness is unable to attend by reason of his death, insanity, 
sickness or infirmity, or of his continued absence from the state. Upon read- 
ing the depositions in evidence the same objections may be taken to a question 
or answer contained therein as if the witness had been examined orally in 
court. [R. C. 1905, § 10192; 1885, ch. 44, sub-ch. 1, § 9; R. C. 1849, § 8383.] 

§ 11049. Witness confined in penitentiary. Procedure. When a material 
witness for a defendant under a criminal charge is confined in the penitentiary, 
or in the county jail of a county other than that in which the defendant 1s 
to be tried, his deposition may be taken, on behalf of the defendant, in the 
manner provided for in the case of a witness who is sick, and the provisions 
of this code, commencing with section 11039 and ending with section 11048, 
so far as applicable, govern in the application for and in the taking and 
use of such depositions. Such depositions may be taken before any magistrate 
or notary public of the county in which the penitentiary or jail is situated, 
or in case the witness is confined in the penitentiary and the defendant 1s 
unable to pay for taking the deposition, before the warden, whose duty it 
shall be to act without compensation. Every officer before whom testimony 
shall be taken by virtue hereof, shall have authority to administer and shall 
administer an oath to the witness, that his testimony shall be the truth, the 
whole truth and nothing but the truth. [R. C. 1905, § 10193; 1885, ch. 44, 
sub-ch. 1, § 10; R. C. 1899, § 8384.] 
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ARTICLE 3.— TaKEN WITHOUT THE STATE, 


§ 11050. Deposition, when witness not in state. When an issue of fact is 
joined upon an indictment or information, the defendant may have any 
material witness, residing out of the state, examined in his behalf as prescribed 
in this article, and not otherwise. [R. C. 1905, § 10194; 1885, ch. 44, sub-ch. 2, 
§ 1; R. C. 1899, § 8385.] 

§ 11051. Commissioner. Interrogatories. Instruction. When a material 
Witness for the defendant resides out of the state, the defendant may apply 
for an order that the witness be examined on a commission, to be issued under 
the seal of the court and the signature of the clerk, directed to some party 
designated as commissioner, authorizing him to examine the witness upon 
oath on interrogatories annexed thereto, and to take and certify the deposition 
of the witness and return it according to the instructions given with the com- 
mission. [R. C. 1905, § 10195; 1885, ch. 44, sub-ch. 2, § 2; R. C. 1895, § 8386.] 


Application for continuance to take testimony of nonresident witness only made in | 
connection with application for appointment of commission. State v. Murphy, 9 N. D. 
175, 82 N. W. 738. 


§ 11052. Application. Affidavit. Contents. Application must be made upon 
affidavit stating: 

1. The nature of the offense charged. 

2. The state of the proceedings in the action, and that an issue of fact has 
been joined therein. 

3. The name of the witness, and that his testimony is material to the 
defense of the action. 

4. That the witness resides out of the state. [R. C. 1905, § 10196; R. C. 
1895, § 8387.] | 

§ 11053. Same. Notice of. The application may be made to the court or a 
judge thereof, and must be upon three days’ notice to the state’s attorney. 
[R. C. 1905, § 10197; 1885, ch. 44, sub-ch. 2, § 4; R. C. 1899, § 8388.] 

§ 11054. Order of court. Commission. If the court or judge to whom the 
application is made, is satisfied of the truth of the facts stated and that 
the examination of the witness is necessary to the attainment of justice, an 
order must be made that a commission be issued to take his testimony, and the 
court or judge may insert in the order a direction that the trial be stayed 
for a specified time reasonably sufficient for the execution of the commission 
and return thereof, or the case may be continued. [R. C. 1905, § 10198; 
1885, ch. 44, snb-ch. 2, § 5; R. C. 1899, § 8389.] 

Granting of continuance to procure witness is discretionary. State v. Pirkey, 22. 
8. D. 550, 118 N. W. 1042, 18 A. & E. Ann. Cas. 192. ie ae 8 

§ 11055. Interrogatories, service of. When the commission is ordered the 
defendant must serve upon the state’s attorney without delay, a copy of 
the interrogatories to be annexed thereto, with three days’ notice of the time 
at which they will be presented to the court or judge. The state 8 attorney 
may in like manner serve upon the defendant or his counsel cross interroga- 
tories, to be annexed to the commission, with like notice. In the interroga- 
tories, either party may insert any question pertinent to the issue. When 
the interrogatories and cross interrogatories are presented to the court or 
Judge, according to the notice, the court or judge must modify the questions, 
80 as to conform them to the rules of evidence, and must indorse upon them 
his alterations, and annex them to the commission. [R. C. 1905, § 10199; 
1885, ch. 44, sub-ch. 2, § 6; R. C. 1899, § 8390.] ; . 

§ 11056. Court must direct manner of return. Unless the parties otherwise 
consent by an indorsement upon the commission, the court or judge must 
Indorse thereon the direction and manner in which it must be returned, and 
may in his discretion direct that it be returned by mail or otherwise, addressed 
to the clerk of the court in which the action is pending, designating his name, 
and the place where his office is kept. [R. C. 1905, § 10200; 1885, ch. 44, 
sub-ch. 2, § 7; B. C. 1899, § 8391.] 
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§ 11057. Manner of executing commission. The commissioner, unless other- 
wise specially directed, may execute the commission as follows : 

1. He must administer an oath to the witness that his answers given to 
the interrogatories shall be the truth, the whole truth and nothing but the 
truth. ay 

2. He must cause the examination of the witness to be reduced to writing 
and subscribed by him. : ; 

3. He must write the answers of the witness as nearly as possible in the 
language in which he gives them, and read to him each answer 80 taken down, 
and correct or add to it until it conforms to what he declares is the truth. 

4, If the witness declines to answer a question, that fact, with the reason 
assigned by him for declining, must be stated. 

d. If any papers or documents are produced before him, and proved by 
the witness, they or copies of them must be annexed to the deposition, sub- 
scribed by the witness, and certified by the commissioner. ; 

6. The commissioner must subscribe his name to each sheet of the deposi- 
tion, with the papers and documents proved by the witness, or copies thereof, 
to the commissioner, and must close it up under seal, and address it as 
directed by the indorsement thereon. ; 

7. If there is direction on the commission to return it by mail, the com- 
missioner must immediately deposit it in the nearest post office. If any other 
direction is made by the written consent of the parties, or by the court or 
judge, to the commissioner as to its return, the commissioner must comply 
with the directions. A copy of this section must be annexed to the commis- 
sion. [R. C. 1905, § 10201; 1885, ch. 44, sub-ch. 2, § 8; R. C. 1899, § 8392.] 

§ 11058. Commission delivered to an agent. If the commission and return 
are delivered by the commissioner to an agent, he must deliver the same to 
the clerk to whom it is directed, or to the judge of the court in which the 
action is pending, by whom it may be received and opened upon the agent 
making affidavit that he received it from the hands of the commissioner, and 
that it has not been opened or altered since he received it. [R. C. 1905, 
§ 10202; 1885, ch. 44, sub-ch. 2, § 9: R. C. 1899, § 8393.] 

§ 11059. Agent becoming incapacitated. Procedure. If the agent is dead, 
or from sickness or other cause is unable personally to deliver the commission 
and return as prescribed in the last section, it may be received by the clerk 
or judge from any other person, upon his making an affidavit that he received 
it from the agent, that the agent is dead, or, from sickness or other casualty, 
unable to deliver it, and it has not been opened or altered since the person 
making the affidavit received it, and that he believes it has not been opened 
or altered since it came from the hands of the commissioner. [R. C. 1905, 
§ 10208 ; 1885, ch. 44, sub-ch. 2, § 10; R. C. 1899, § 8394.] ; 

§ 11060. Commission and return must be filed. The clerk or judge receiv- 
ing and opening the commission and return must immediately file it, with 
the affidavit mentioned in the last two sections, in the office of the clerk 
of the court in which the indictment or information is pending. If the 
commission and return is transmitted by mail, the clerk to whom it 1s 
addressed must receive it from the post office, and open and file it in his office, 
where it must remain unless otherwise directed by the court. [R. C. 1905, 
§ 10204; 1885, ch. 44, sub-ch. 2, § 11; R. C. 1899, § 8395.) 

§ 11061. Same. Constitute public record. The commission and return 
must at all times be open to the Inspection of all persons, who must be 
furnished a copy of the same or any part thereof, by the clerk on payment 
oe ge [R. C. 1905, § 10205; 1885, ch. 44, sub-ch. 2, § 12; R. C. 1899, 

§ 11062. Depositions may be read on trial. Depositions taken under & 
commission may be read in evidence by either party on the trial, upon its 
being shown that the witness is unable to attend from any cause whatever; 
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and the same objections may be taken to a question in the interrogatories, 
or to the answers in the deposition, as if the witness had been examined 
a court. [R. C. 1905, § 10206; 1885, ch. 44, sub-ch. 2, § 18; BR. C, 1899, 


CHAPTER 15. 
MISCELLANEOUS PROVISIONS. 


ARTICLE 1. Inquraine INTO THE INSANITY OF THE DEFENDANT BEFORE TRIAL 
oR AFTER ConvIOTION, §§ 11063-11071. 
2. COMPENSATION FOR ATTORNEYS AND WITNESSES, §§ 11072-11073. 
3. COMPROMISING MISDEMEANORS BY LEAVE OF THE Court, §§ 11074— 
11077. 
4, CoRPoRATIONS, CRIMINAL Actions AaarnsT, §§ 11078-11086. 
5. ENTITLING AFFIDAVITS, § 11087. 
6. mre AND MISTAKES IN PLEADINGS OR OTHER PROCEEDINGS, 
11088. 
%. DISPOSAL OF PROPERTY STOLEN OR EMBEZZLED, §§ 11089-11095. 
8. FORFEITURE OF WEAPONS, § 11096. 
9. REPRIEVES, COMMUTATIONS AND Parpons, §§ 11097-11110. 
10. Barz, §§ 11111-11128. | 
11. SzarcH Warrants, §§ 11129-11149. 
12. PRocEEDINGs AGAINST FUGITIVES FROM JUSTICE, §§ 11150-11165. 
13. DisMissaL OF THE ACTION BEFORE OR AFTER INFORMATION OR IN- 
DICTMENT Founp FoR WANT OF ProsEcuTion, §§ 11166-11171. 


ARTICLE 1— InQquinine Into THE INSANITY OF THE DEFENDANT BeErorE TRIAL 
oR AFTER CONVICTION. 


§ 11063. Insane person cannot be tried or punished. An act done by a 
person in a state of insanity cannot be punished as a public offense, nor can 
& person be tried, adjudged to punishment or punished for a public offense, 
§ 8398) is insane. [R. C. 1905, § 10207; C. Cr. P. 1877, § 514; R. C. 1899, 

Responsibility of i ime. 36 Am. Dec. 402. 
Weakness af ‘niin ‘an ecting responsibility, oe criminal act. 10 Se ; 


Impairment of memory as defense to prosecution for perjury. 21 L.R.A.(N'S. 
Pie of insanity on qaeation of heat ei passion to mitigate homicide. 5 L.R.A. 


preponsibality f i i i anger. 10 L.R.A.(N.S.) 1032. 

Irresistible impulse papier apes . L.B.A. 224; 27 L.R.A.(NS.) 461. 

Measure of proof of insanity in criminal case. 39 L.R.A. 737. 

What are insane delusions. 37 L.R.A. 261. 

Insanity induced by intoxication as excuse for crime. 36 L.R.A. 479. - 

Morphinism as affecting responsibility. 39 L.R.A. 262. 

Insanity after commission of criminal act. 38 L.R.A. 577. . 

§ 11064. Doubt arising, question to be tried. When a criminal action 18 

called for trial, or at any time during the trial, or when the defendant 1s 
brought up for judgment on conviction, if a doubt arises as to the sanity of 
the defendant, the court must order the question as to his sanity to be sub- 
mitted to a jury; and the trial or pronouncing of the judgment must be 
suspended until the question is determined by their verdict, and the trial Jury 
may be discharged or retained, at the discretion of the court, during the 
pendency of the issue of insanity. The jury may be impaneled from the jurors 
summoned and returned for the term, if not discharged, or others may be 
summoned by direction of the court as provided in sections 10781 to 10786, 
Rees [R. C. 1905, § 10208; C. Cr. P. 1877, §§ 515, 516; R. C. 1895, 
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§ 11065. Procedure and order of trial. The trial of the question of insanity 
must proceed in the following order: | ; 

1. The counsel for the defendant must open the case and offer evidence in 
support of the allegation of insanity. ; ; 

2. The counsel for the state may then open its case and offer evidence in 
support thereof. 

3. The parties may then respectively offer rebutting testimony only, unless 
the court, for good reason, in furtherance of justice, permits them to offer 
evidence upon their original case. ; 

4. When the evidence is concluded, unless the case is submitted to the 
jury on either side or on both sides, without argument, the counsel for the 
state must commence, and the defendant or his counsel may conclude the 
argument to the jury. 

5. If the action is for an offense punishable with death, two counsel on 
each side may argue the cause to the jury, in which case they must do so 
alternately. If it is for any other offense, the court may, in its discretion, 
restrict the argument to one counsel on each side. 

6. The court must then charge the jury. [R. C. 1905, § 10209; C. Cr. P. 1877, 
§ 517; R. C. 1899, § 8400.] 

Evidence of hereditary insanity. 97 Am. Dec. 174. 

Expert opinion as to sanity. 39 L.R.A. 305; 6 Am. Dec. 59; 66 Am. Dec. 238. 

Nonexpert opinion as to sanity. 88 L.R.A. 721. 

Presumption of sanity with reference to criminal acts. 36 L.R.A. 722. 

Burden of proof as to sanity with reference to criminal acts. 36 L.R.A. 727. ; 

Burden of proof on issue of present insanity of defendant in criminal prosecution. 
84 L.B.A.(N.S) 1115. 

Measure of proof of insanity. 39 L.R.A, 787. ; 

§ 11066. Charge of court. Sections applicable. The provisions of sections 
10827 and 10829 in respect to the duty of the court upon questions of law, and 
of the jury upon questions of fact, and the provisions of section 10863 in 
respect to the charge of the court to the jury, upon the trial of an indictment 
or information, apply to the question of insanity. [R. C. 1905, § 10210; C. Cr. P. 
1877, § 518; R. C. 1895, § 8401.] , 

§ 11067. If found sane, trial to proceed. If the jury find the defendant 
sane, the trial of the action must proceed, or judgment may be pronounced, 
as the case may be. [R. C. 1905, § 10211; C. Cr. P. 1877, § 519; R. C. 1899, 
§ 8402.] 

§ 11068. Defendant found insane. If the jury finds that the defendant is 
insane, the trial or judgment must be suspended until he becomes sane, and 
the court must order that he be, in the meantime, committed by the sheriff 
to the state hospital for the insane, and that upon his becoming sane, he be 
redelivered to the sheriff. [(R. C. 1905, § 10212; C. Cr. P. 1877, § 520; R. C. 
1895, § 8403.] 


Confinement of one acquitted of crime by reason of insanity. 1 L.R.A.(N.S.) 540; 
25 L.R.A.(N.S.) 946. 


Power of court insanity. 383 
LRAINS.) is to suspend sentence temporarily on suggestion of ty 

§ 11069. Commitment exonerates bail. The commitment of the defendant, 
as mentioned in the last section, exonerates his bail, or entitles a person 
authorized to receive the property of the defendant to a return of money he 
may have deposited instead of bail. [R. C. 1905, § 10218; C. Cr. P. 1877, § 521; 
R. C. 1899, § 8404.) 

§ 11070. Defendant becoming sane. Procedure. If the defendant is re- 
ceived into the state hospital for the insane, he must be detained there until 
he becomes sane. When he becomes sane the superintendent must give notice 
of that fact to the sheriff and state’s attorney of the county. The sheriff must 
thereupon, without delay, bring the defendant from the said hospital and place 
him in the proper custody, until he is brought to trial or to judgment, as the 
case may be, or is legally discharged. The sheriff must receive the actual 
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expenses incurred and no more. [R. C. 1905, § 10214; C. Cr. P: 1877, § 522; 
R. C. 1895, § 8405. ] 

§ 11071. Expenses, how paid. The expense of taking the defendant to 
the state hospital for the insane and of bringing him back shall be met and 
paid in the manner and as provided by law for the payment of the delivery 
thereto of persons admitted to said hospital by the commissioners of insanity 
of the county. [R. C. 1905, § 10215; C. Cr. P. 1877, § 523; R. C. 1895, § 8406.] 


ARTICLE 2.— COMPENSATION FOR ATTORNEYS AND WITNESSES. 


§ 11072. Indigent defendant, attorney appointed. In all criminal actions 
when it is satisfactorily shown to the court that the defendant has no means. 
and is unable to employ counsel, the court shall appoint and assign counsel 
for his defense and allow and direct to be paid by the county in which such 
trial is had, a reasonable and just compensation to the attorney so assigned 
for such services as he may render; provided, however, that such attorney 
shall not be paid a sum to exceed twenty-five dollars in any one case. [R. C. 
1905, § 10216; 1879, ch. 7, § 1; R. C. 1895, § 8407.] 

Right of counsel assigned to defend indigent person to compensation from public in 
absence of statute. 36 L.R.A.(N.S.) 377. ; 

§ 11073. Same. Witnesses subpoenaed for. Whenever it appears to the 
court before which a criminal action is about to be tried that the defendant 
is unable to pay the witnesses in his behalf, such court must make an order, 
to be entered in the minutes, that such witnesses, naming them, as may be 
deemed reasonable be subpoenaed and attend at such trial at the expense of 
the county liable to pay the costs of the prosecution of such action and such 
witnesses shall be paid accordingly. [R. C. 1905, § 10217; R. C. 1895, § 8408.] 


As to county paying fees of defendant’s witnesses in criminal case. Murphy v. Die- 
trict Ct., 14 N. 3. 542, 105 N. W. 728, 9 A. & E. Ann. Cas. 170. 


ARTICLE 3.— ComMPROMISING MISDEMEANORS BY LEAVE OF THE CovuRT. 


§ 11074. When misdemeanor may be compromised. When a defendant is 
held to answer on a charge of misdemeanor, for which the person injured 
by the act constituting the offense has a remedy by a civil action, the offense 
may be compromised as provided in the next section, except when it was 
committed : — 

ee By or upon an officer of justice while in the execution of the duties of his 
office. 

2. Riotously ; or, | 

3. With acintont to commit a felony. [R. C. 1905, § 10218; C. Cr. P. 1877, 
§ 524; R. C. 1899, § 8409. ] 

Compounding crime as consideration for contract. 


41 N. W. 466. 
Termination of criminal prosecution b Noein and settlement so as to support 


suit for malicious prosecution. 2 L.R.A.(N.S.) 945. If the party injured 


11075. Stay of proceedings upon compromise. 

Pes belies the aps in which the trial is to be had, at any time before the 
trial, and acknowledges that he has received satisfaction for the injury, the 
court may in its discretion, on payment of the costs incurred, order all She 
ceedings to be stayed upon the prosecution and the defendant to be discharge 
therefrom ; but in such cases the reasons for the order must be set forth ey 
and entered on the minutes. [R. C. 1905, § 10219; C. Cr. P. 1877, § 529; R. C. 
1899, § 8410.] 


School Dist. v. Alderson, 6 D. 145, 


§ 11076. Order to stay is a bar. The order authorized by the last section © 


is a bar to another prosecution for same offense. [R. C. 1905, § 10220; C. Cr. P. 


1877, § 526; R. C. 1899, § 8411.] — 
§ 11077. Compromise limited. No public offense can be compromised, nor 
can any proceeding for the prosecution or punishment thereof, upon a com- 
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promise, be stayed, except as provided in sections 11074 and 11075. [R. C. 
1905, § 10221; C. Cr. P. 1877, § 527; R. C. 1899, § 8412.] 


ARTICLE 4.— CorPoRATIONS, CRIMINAL AcTIons AGAINST. 


§ 11078. Magistrate. Summons, requirements of. Whenever a presentment 
by a grand jury or a complaint in writing is laid before a magistrate charging 
& corporation within his jurisdiction,.of a public offense within its ability to 
commit, the magistrate must file the same and thereupon issue a summons 
signed by him, with his name of office, requiring such corporation to appear 
before him to answer the charge at a specified place and time, not less than 
ten days after the issuance of the summons. [R. C. 1905, § 10222; C. Cr. P. 
1877, § 528; R. C. 1895, § 8413.] 


Pig arth not necessary before indictment. State v. Security Bank, 2 S. D. 538, 
51 N. W. 337. 


May a corporation be convicted of homicide. 21 L.R.A.(N.S.) 998; 45 L.R.A.(N.S.) 
344 


§ 11079. Form of summons. The summons must be in substantially the 
following form: 


State of North Dakota, } ; 
County of ............ a 


In the name of the state of North Dakota. 
To the (naming the corporation) : 

You are hereby summoned to appear before me at (naming the place), on 
(specifying the day and hour), to answer to the charge made against you, 
upon the complaint of A. B., or the presentment of the grand jury of the county 
OL cncatenee tyes for (designating the offense generally). 

Dated at the city (or town) of ................06-- PARE, awe denis day 


eee @ 
ee ed 


Justice of the Peace. 
(or as the case may be.) 

[R. C. 1905, § 10223; C. Cr. P. 1877, § 529; R. C. 1899, § 8414.] 

§ 11080. Summons, manner of service. The summons must be served at 
least five days before the day of appearance fixed therein by delivering a copy 
thereof and showing the original to the president, or other head of the 
corporation, or to the secretary, cashier or managing agent thereof. [R. C. 
1905, § 10224; C. Cr. P. 1877, § 530; R. C. 1899, § 8415.] 

§ 11081. Charge investigated. Manner of. At the time appointed in the 
summons, the magistrate must investigate the charge in the same manner as 
in the case of a natural person brought before him, so far as those proceedings 
are applicable. [R.C.1905, § 10225; C. Cr. P. 1877, § 531; R. C. 1899, § 8416. ] 

§ 11082. Certificate of magistrate. Procedure. After hearing the proofs, 
the magistrate must certify upon the presentment or the complaint either 
that there is, or is not, sufficient cause to believe the corporation guilty of the 
offense charged, and must return the complaint and certificate and the depo- 
sitions of witnesses, if any have been taken, and exhibits together with a 
_ certified copy of the proceedings as they appear on his docket, and in the same 

manner as prescribed in section 10624. [R. C. 1905, § 10226; C. Cr. P. 1877, 
§ 5382; R. C. 1895, § 8417.] 

_ § 11083. Certificate of probable cause. Procedure. If the magistrate returns 
a certificate that there is sufficient cause to believe the corporation guilty 0 
the offense charged, the state’s attorney may, at the next term of the district 

court, file an information therefor, as in the case of a natural person held to 

answer. The state’s attorney of the county may, by leave of the court, file 
an information against a corporation in like manner charging it with the com- 
mission of a public offense, or the grand jury may return an indictment 
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therefor, without any previous action on the part of a magistrate. [R. C. 1905, 
§ 10227 ; C. Cr. P. 1877, § 588: R. C. 1895, § 8418.] 


Corporation may be indicted in first instance as an individual. State v. Security 
Bank, 2 S. D. 538, 61 N. W. 337; State v. First Nat. Bank, 2 S. D. 568, 51 N. W. 587. 


§ 11084. Appearance of corporation. Pleas. If an information is filed 
or an indictment returned, the corporation may appear by counsel to answer 
the same. If it does not thus appear a plea of not guilty must be entered, 
and the same proceedings had thereon as in other cases. [R. C. 1905, § 10228, 
C. Cr. P. 1877, § 534; BR. C. 1895, § 8419.] 

§ 11085. Information filed or indictment returned. Summons. - When an 
information is filed, without a preliminary examination, or an indictment 
returned against a corporation, the clerk of the district court must issue a 
summons in its corporate name, commanding it to appear and answer the 
information or indictment, and such summons must be served in the manner 
provided for the service of a summons in the code of civil procedure. [R. C. 
1905, § 10229 ; R. C. 1895, § 8420. ] 

§ 11086. Defendant’s default. Plea. Fine collected. When the sheriff or 
other officer returns the summons with his certificate showing due service 
thereof, the corporation, on and after the day appointed in such summons for 
its appearance, must be considered in default, and the court must order the 
clerk to enter the plea of not guilty for said corporation in the minutes of 
the court, and all further proceedings shall be had in said action as if the 
corporation had appeared and pleaded not guilty to the information or indict- 
ment; and if upon the trial the corporation is found guilty, the court must 
impose a fine upon it as prescribed by law and enter judgment for the amount 
of such fine and the costs of said action in the Same manner as on a judgment 


in a civil action. [R. C. 1905, § 10230; C. Cr. P. 1877, § 535; R. C. 1895, 
] 


§ 8421 
ARTICLE 5.— ENTITLING AFFIDAVITS. 

§ 11087. Affidavits need not be entitled. It is not necessary to entitle an 
affidavit or deposition in an action, whether taken before or after information 
or indictment or upon an appeal; but if made without a title or with an 
erroneous title, it is as valid and effectual for every purpose as if it were 
duly entitled, if it intelligibly refers to the proceedings, information, indict- 
ment or appeal in which it is made. [R. C. 1905, § 10231; C. Cr. P. 1877, 
§ 536; R. C. 1899, § 8422.) 


ARTICLE 6.— ERRORS AND MISTAKES IN PLEADINGS OR OTHER PROCEEDINGS. 


§ 11088. Informalities in pleadings not fatal. Neither a departure from the 
orm or mode prescribed in this code in respect to any pleadings or proceed- 
ing, nor an error or mistake therein, renders it invalid, unless it has actually 
prejudiced the defendant or tended to his prejudice, in respect to a substantial 


right. [R. C. 1905, § 10232; C. Cr. P. 1877, § 587; R. C. 1899, § cn ae 
. Informalities in indictment not fatal. State v. La Croix, 8 S. D. 369, 66 N. W. , 
erritory v. Keyes, 5 D. 244, 38 N. W. 440. 
pa intoruation may be filed correcting errors. State v. Hasledahl, 3 N. D. 36, 53 
430. 


Proof of larceny of gelding is sufficient to sustain information alleging larceny of 
horse. State v. Wate jousky: 22 8. D. 30, 115 N. W. 96. 


ARTICLE 7.— DIsPosaL OF PROPERTY STOLEN OR EMBEZZLED. 

§ 11089. Stolen property to be held by officer. When property alleged to 
ave been stolen or embezzled comes into the custody of sear Omeet ne 
must hold it subject to the order of the magistrate authorized by the in 
Section to direct the disposal thereof. [R. C. 1905, § 10233; C. Cr. P. ’ 
§ 538; R. C. 1899, § 8424.] . f of 
§ 11090. Magistrate to give order for delivery. On satisfactory proof 0 
the title of the owner of the property, the magistrate before whom the com- 
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plaint is laid, or who examines the charge against the person accused of steal- 
ing or embezzling the property, may order it to be delivered to the owner on 
his paying the reasonable and necessary expenses incurred in its preservation, 
to be certified by the magistrate. The order entitles the owner to demand and 
Apion the property. [R. C. 1905, § 10234; C. Cr. P. 1877, § 539; R. C, 1898, 

8425. 
$ ae in crime of burglary. State v. Vierck, 23 8S. D. 166, 120 N. W. 1098. 

§ 11001. Magistrate. Property stolen. Delivery. If property stolen or 
embezzled comes into the custody of a magistrate, it must be delivered to the 
owner on satisfactory proof of his title, and on his paying the necessary 
expenses incurred in its preservation, to be certified by the magistrate. [R. C. 
1905, § 10235; C. Cr. P. 1877, § 540; R. C. 1899, § 8426.] 

§ 11092. Court may order delivery. If property stolen or embezzled has 
not been delivered to the owner, the court before which a trial is had for 
stealing or embezzling it, may, on proof of his title, order it to be restored to 
the owner. [RB. C. 1905, § 10236; C. Cr. P. 1877, § 541; R. C. 1899, § 8427.] 

§ 11098. Not claimed in six months. County treasurer. If the property 
stolen or embezzled is not claimed by the owner before the expiration of 
six months from the conviction of a person for stealing or embezzling it, the 
magistrate or officer having it in custody must, on the payment of the neces- 
sary expenses incurred in its preservation, deliver it to the county treasurer, 
by whom, if it is money, it must be paid into the county treasury, or if it is 
not money, it must be sold and the proceeds paid into such treasury. [R. C. 
1905, § 10237 ; C. Cr. P. 1877, § 542; R. C. 1895, § 8428.] 

§ 11094. Receipt to accused. Clerk. Magistrate. When money or other 
property is taken from a defendant arrested upon a charge of a public offense 
the officer taking it must at the time give duplicate receipts therefor, specify- 
ing particularly the amount of the money, or the kind of property taken, one of 
which receipts he must deliver to the defendant, and the other of which he 
must forthwith file with the clerk of the court to which the complaint and 
other papers in the case are, by law, required to be sent. When such property 
is taken by a police officer of any incorporated city or town, he must deliver 
one of the receipts to the defendant, and one, with the property, at once to 
the clerk or other person in charge of the police office in such city or town, 
or, if there is no such clerk or other person, then to the magistrate before 
whom such defendant may be taken for examination or trial. [R. C. 1905, 
§ 10238; C. Cr. P. 1877, § 543; R. C. 1895, § 8429.] 

§ 11095. Duty of clerk or magistrate. The said clerk or other person or 
magistrate must enter in a suitable book every amount of money and a de- 
scription of every article of property taken from each person so arrested, and 
must attach a number to every amount of money and every article of property 
and make a corresponding entry thereof, but when the receipt and property, 
as provided in the last section, are delivered to a magistrate it shall be suf- 
ficient compliance with the provisions hereof if the entries are made in his 
docket. [R. C. 1905, § 10239; R. C. 1895, § 8430.] 


ARTICLE 8.— FORFEITURE OF WEAPONS. 


§ 11096. Forfeiture of weapons found on persons convicted of crime. When 
there shall have been found on any person arrested and convicted of felony, 
misdemeanor or other crime, any firearms or any sharp or dangerous weapon, 
which is usually used for attack, such firearm or weapon shall be forfeited to 
the state. [1911, ch. 135.] 


ARTICLE 9.— REPRIEVES, COMMUTATIONS AND PARDONS. 


§ 11097. Board of pardons. The governor shall have power in conjunction 
with the board of pardons of which the governor shall be ex-officio a member. 


2496 





Provisions. CRIMINAL PROCEDURE. §§ 11097-11101 


and the other members of which shall consist of the attorney-general of the 
state of North Dakota, the chief justice of the supreme court of the state 
of North Dakota and two qualified electors who shall be appointed by the 
governor, to remit fines and forfeitures, to grant reprieves, commutations and 
pardons after conviction for all offenses except treason and cases of impeach- 
ment, in the manner and under the conditions hereinafter prescribed, but not 
otherwise. [R. C. 1905, § 10240; 1901, ch. 34, § 1.] 

Definition and effect of pardons. 59 Am. Dec. 572. 

Legislative power to grant pardon or amnesty. 34 L.R.A. 251. 

‘ wee any stecting enhanced punishment for later offense. 84 L.R.A. 402; 24 
Effect of pardon or commutation of sentence on conjugal ight 7 L.R.A.(N.8.) 272. 
———on right to disbar attorney convicted of felony. 16 L.R.A.(N.S.) 272. 

——of husband or wife upon marriage relation. 31 L.R.A. 519. 

——on civil liability for Tibel or slander. 21 L.R.A. 503; 81 L.R.A.(N.S.) 147. 
——on fines and forfeitures. 15 L.R.A. 895. 

——on liability for costs. 43 L.R.A.(NS.) 207. . 

Power of municipal authorities to remit penalties or punishment for violation of 

municipal ordinances. 38 L.R.A.(N.S.) 196. 

Conditional pardons and parole of prisoner. 14 L.R.A. 285. . 

§ 11098. Governor may suspend execution for treason. Upon conviction 

for treason the governor shall have the power to suspend the execution of 
Sentence until the case shall be reported to the legislative assembly at its next 
regular session, when the legislative assembly shall either pardon or commute 
the sentence, direct the execution of the sentence or grant further reprieve. 
[R. C. 1905, § 10241; 1901, ch. 34, § 1.] ; 
_ § 11099. Report to legislature. The governor shall communicate to the leg- 
islative assembly at each regular session each case of remission of fine, reprieve, 
commutation or pardon granted by the board of pardons, stating the name 
of the convict, the crime for which he is convicted, the sentence and its date 
and the date of the remission, commutation, pardon or reprieve, with their 
reasons for granting the same. [R. C. 1905, § 10242; 1901, ch. 34, § 1.] 

_§ 11100. Unanimous vote required. Quorum. Every pardon or commuta- 
tion of sentence shall be in writing and shall have no force and effect unless the 
same be granted by unanimous vote of those present of said board convened as 
such, four of whom shall constitute a quorum; ‘‘ Provided that at special meet- 
ings, called in case of emergency, the governor, the chief justice of the supreme 
court and the attorney-general may constitute a quorum.’’ A reprieve in a 
case where capital punishment has been imposed may be granted by the gov- 
ernor, but for such time only as may be necessary to secure a meeting of said 
board of pardons for the consideration of an application for a reprieve, pardon 
or commutation of the sentence so reprieved. Said board may grant an abso- 
lute or conditional pardon, and any conditional pardon shall state the terms 
and conditions on which it was granted. Such board of pardons may issue 
its warrant under the seal of said board to any proper officers to carry into 
effect such pardon which warrant shall be obeyed and executed instead of 
the sentence which was first originally pronounced. [1911, ch. 227; R. C. 
1905, £10248; 1901, ch. 34, § 2; 1903, ch. 42.] 

nditional pardons, 111 Am. St. Rep. 108. 
Power to impose in pardon conditions extending beyond term of sentence. 5 

L.R.A.(N.S.) 1064; 20 L.R.A.(N.S.) 337; 26 L.R.A.(N.S.) 110. 

§ 11101. Pardon, commutation or reprieve, officer to make return of. When- 
ever any convict is pardoned by such board, or his punishment is commuted 
or & reprieve is granted, the officer to whom the warrant for that purpose is 
issued, after executing the same, shall make return thereof under his hand 
with his doings thereon, to the governor, as soon as may be, and he shall also 
file with the clerk of the court in which the offender was convicted, an 
attested copy of the warrant and return, a brief abstract of which the clerk 
re woe to the record of his conviction. [R. C. 1905, § 10244; 1901, ch. 


’ 
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§ 11102. Right of board of pardons to reconsider action recommending 
pardon or parole. That the state board of pardons is hereby authorized to 
reconsider at any time before any convict has been released and finally dis- 
charged from the state penitentiary, their action in recommending the par- 
doning or paroling of any convict, based on their own motion or the petition 
of interested parties. [1913, ch. 215.] 

Right to recall pardon. 22 L.R.A.(N.S.) 238. 


§ 11108. Board meetings to be held. When. The board of pardons shall 
hold at least two regular meetings in each calendar year, and may hold such 
other meetings as it shall deem expedient. Such regular meetings shall be 
held on the second day of June and the second day of December of each 
year at the executive office. All other meetings of said board shall be held 
in the executive chamber at the state capitol, or in such other place as may 
be ordered by said board; provided, that the board of pardons shall at each 
session visit the state penitentiary and hold at least one meeting there when- 
ever the board of pardons shall be called to hold either a regular or special 
meeting. [1909, ch. 173; R. C. 1905, § 10245; 1901, ch. 34, § 4; 1905, ch. 53.] 

§ 11104. Applications, how made. Every application for a pardon, reprieve 
or commutation of sentence shall be in writing, addressed to the board of 
pardons, and shall be signed by the convict or some person in his behalf. 
It shall concisely state the grounds upon which the pardon, reprieve or com- 
mutation is sought, and in addition shall contain the following facts: 

1. The name under which the convict was indicted, and every alias by which 
he has been known. ; 

2. The date and terms of sentence and the name of the offense for which 
it was imposed. ate 

8. The name of the trial judge and of the state’s attorney who participated 
at oi trial of the convict, together with that of the county in which he was 
tried. 

4, A succinct statement of the evidence adduced at the trial with the 
indorsement of the judge or county attorney who tried the case, that the same 
is substantially correct. If such statement and indorsement are not furnished, 
the reason thereof shall be stated. 

5. The age, birthplace, parentage, occupation, residence during five years 
immediately preceding conviction, of convict. 

6. A statement of other arrests, indictments and convictions, if any, of the 
convict. 

The board of pardons may adopt such other rules and regulations not 
inconsistent with the provisions of this article, as may appear to them proper 
aud eee? to carry out the provisions thereof. [R. C. 1905, § 10246; 1901, 
ch. 34, ; 

§ 11105. Duty of clerk of board. All applications for pardons, reprieves 
or commutations of sentence shall be filed with the clerk of the board 0 
pardons. The said clerk shall, immediately upon receipt of such application, 
mail notice thereof, and of the time and place of hearing thereof, to the 
judge of the court wherein the applicant was tried and sentenced, and to 
the state’s attorney who prosecuted the applicant, or his successor in office ; 
provided, that a reprieve in capital cases may be granted as provided in section 
11100 without such notice, and provided further, the pardons or commutations 
of sentence of persons committed to a county jail or to a workhouse may be 
granted by said board without notice. [R. C. 1905, § 10247; 1901, ch. 34, § 6.] 

_§ 11106. Clerk of board. Records. The governor’s private secretary, or 
his absence the executive clerk, shall be and act as the clerk of the board 
of pardons and shall perform the duties herein required of such clerk, and 
such other duties as may be prescribed by said board of pardons without 
other or further compensation. The board shall be supplied by the secretary 
of state with such books, blanks and stationery as shall be necessary. Said 
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board shall preserve a record of every petition received for a pardon, reprieve 
or commutation of sentence, and of every pardon, reprieve or commutation of 
sentence granted or refused and the reasons assigned therefor. The clerk 
shall keep such records and perform such duties in relation thereto as shall 
be prescribed by the board, and all such records and files shall be kept and 
preserved in the office of the governor at the state capitol, and shall be open 
Se een of the public at all reasonable times. [R. C. 1905, § 10248; 
, ch. 34, § 7. 

§ 11107. Powers of board. The board of pardons shall supply itself with 
a seal, with which every pardon, reprieve or commutation of sentence shall 
be attested. It may issue process requiring the presence of any person before 


it, or the presence of any officer before it, with or without books and papers, 
in the matter pending before said board, and may take whatever reasonable 
steps in such matter as it may deem necessary to a proper determination 
thereof. Whenever a person is summoned before the board by its authority 
he may be allowed such compensation for travel and attendance as the board, 
car discretion, may deem reasonable. [R. C. 1905, § 10249; 1901, ch. 34, 
_§ 11108. Appropriation. Compensation of members of board. The sum of 
six hundred dollars, or so much thereof as may be necessary, is hereby annually 
appropriated for the purpose of carrying out and enforcing the provisions 
of this article. The.two qualified electors to be appointed on the board shall 
recelve as compensation five dollars per diem while necessarily employed in 
attendance upon the sessions of the board and all traveling expenses neces- 
sarily incurred therein, to be paid as provided by law for the payment of trus- 
tees under seetion 11194. [R. C. 1905, § 10250; 1901, ch. 34, § 9.] 

§ 11109. Restoration of citizenship, when. The board of pardons is hereby 
empowered to restore to citizenship any person convicted of any offense 
committed against the state, upon cause being shown, either after the execu- 
tion or expiration of sentence or at any other time. [R. C. 1905, § 10251; 
1901, ch. 34, § 10.] 

§ 11110. Governor may issue warrant. The governor is hereby empowered 
to issue his warrant to all proper officers to carry into effect any act which 
he has power to do and which is regulated in this article and all such officers 
are real required to obey such warrant. [R. C. 1905, § 10252; R. C. 1895, 


§ 8442 
ARTICLE 10.— BAIL. 


§ 11111. Admission to bail defined. Admission to bail is the order of a 
competent court or magistrate that the defendant be discharged from actual 
custody upon an undertaking with sufficient sureties for his appearance. 
[R. C. 1905, § 10258; R. C. 1895, § 8443.] 

Discharge of defendant on giving undertaking. State v. Newson, 8 S. D. 327, 66 


N. W. 468; Re Markuson, 5 N. D. 180, 64 N. W. 939. 
As to meaning of “not admitted to bail.” State ex rel. Adams v. Larson, 12 N. D. 


474, 97 N. W. 537. 

§ 11112. Taking of bail defined. The taking of bail consists of the accept- 
ance by a competent court or magistrate, or legally authorized officer, of the 
undertaking with sufficient sureties for the appearance of the defendant 
Mm person, according to the terms of the undertaking or that the sureties will 
pay to the state a specified sum. [R. C. 1905, § 10254; R. C. 1895, § 8444.] 

Discharge of defendant on giving undertaking. State v. Newson, 8 S. D. 327, 66 


N. W. 468; Re Markuson, 5 N. D. 180, 64 N. W. 939. 
As to meaning of “not admitted to bail.” State ex rel. Adams v. Larson, 12 N. D. 


474, 97 N. W. 537, 

§ 11113. When bail must be taken. Bail by sufficient sureties shall be 
admitted upon all arrests in criminal actions when the offense is not punishable 
by death, and in such actions it may be taken by any competent court, 
magistrate or legally authorized officer. [R. C. 1905, § 10255; C. Cr. P. 1877, 


§ 552; R. C. 1895, § 8445.] 
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§ 11114. Bail upon capital charge. Bail by sufficient sureties may bé 
admitted upon arrests in criminal actions when the offense is punishable by 
death unless the proof of guilt is evident or the presumption thereof great. 
In such actions it shall be taken only by the supreme court or a judge thereof, 
or by a district court or a judge thereof, and the taking thereof shall be 
discretionary, regard being had to the nature and circumstances of the offense 
and to the evidence and to the usages of law. The finding of an indictment 
or the filing of an information does not add to the strength of the proof or 
the presumption to be drawn therefrom. In case the action has been tried 
by jury, and the jury have not agreed on a verdict and have been discharged 
by reason of inability to agree, then the defendant shall be entitled to bail, 
unless it shall appear to the court or judge, by proof, that such disagreement 
was occasioned by the misconduct of the jury or the defendant or his counsel. 
[R. C. 1905, § 10256; 1885, ch. 19, § 1; R. C. 1895, § 8446.] 


sore in capital cases a matter of discretion. State v. Collins, 10 N. D. 464, 88 


. W. 88. : 
State bound to show that proof is evident or presumption great on application for 
bail in capital case. State v. Kauffman, 20 S. D. 620, 108 N. W. 246. 
On court’s discretion as to allowance of bail on first degree murder charge. Regan 
vy. Sorenson, 13 N. D. 356, 100 N. W. 745. 
Bail in capital case. 39 L.R.A.(N.S.) 752; 81 Am. Dec. 87. 

§ 11115. Bail on appeal after conviction. After a conviction of an offense 
not punishable with death, a defendant who has appealed may be admitted 
to bail: 

1. As a matter of right, when the appeal is from a judgment imposing a fine 
only. 

5. As a matter of discretion in all other cases. [R. C. 1905, § 10257; C. Cr. P. 


1877, § 554; R. C. 1895, § 8447.] 
Not to be released on giving bail until writ of error obtained. Re Markuson, 5 N. D. 
180, 64 N. W. 939. 


§ 11116. Before conviction. After conviction. If the offense is bailable 
the defendant may be admitted to bail before conviction: ; 

1. For his appearance before the magistrate during the pendency of a trial 
or on the examination of the charge before being held to answer. 

2. To appear before the court to which the magistrate holds him to appear 
upon the defendant being held to answer after examination. 

8. After information filed or indictment found, either before the warrant 
is issued for his arrest, or upon any order of the court committing him or 
increasing the amount of bail, or upon his being surrendered by his bail to 
answer the information or indictment in the court in which it is filed or found, 
or to which it may be transferred for trial. 

And after conviction: 

1. If the appeal is from a judgment imposing a fine only, on an undertaking 
of bail that he will pay the same or such part thereof as the appellate court 
may direct, if the judgment is affirmed or modified, or the appeal is dismissed. 

2. If a judgment of imprisonment has been given, that he will surrender 
himself in execution of the judgment, upon its being affirmed or modified, or 
upon the appeal being dismissed, or that in case the Judgment is reversed and 
the cause remanded for a new trial, he will appear in the court to which said 
cause may be remanded, and submit himself to the orders and process thereof. 
[R. C. 1905, § 10258; R. C. 1895, § 8448.) . 

§ 11117. Qualifications of bail. Justification. The qualifications of bail 
are the same as those in civil cases, and the sureties must in all cases justify 
by affidavits taken before the magistrate, court or judge, that they each 
possess those qualifications. [R. C. 1905, § 10259; C. Cr. P. 1877, § 555; R. ©. 
1899, § 8449.] 

§ 11118. Bail taken. Order of discharge. Upon the allowance of bail and 
the execution of the requisite undertaking to the state, the court under whose 
process he is held, or the magistrate or other officer must, if the defendant 
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7. 

§ 11119. Deposit for bail. A deposit of the sum of money mentioned in 
the order admitting to bail, is equivalent to bail, and upon such deposit the 
defendant must be discharged from custody. If the defendant has given bail, 
he may at any time before the forfeiture of the undertaking, in like manner 
deposit the sum mentioned therein, and upon the deposit being made the bail 
is exonerated. Every deposit of money under the provisions of this section 
shall be with the clerk of the court in which the defendant is held to answer. 
[R. C. 1905, § 10261; C. Cr. P. 1877, § 557; R. C. 1895, § 8451.] 


nd of indemnity against liability on yale pyen in criminal action is not 
void as against public policy. Western Surety Co. v. Kel ey, 27 S. D. 465, 131 N. W. 808. 
; Deposit of cash in lieu of bail, in absence of statutory authority. 44 L.R.A.(N.8.) 
150. 


§ 11120. Notice to state’s attorney. When the admission to bail is a matter 
of discretion, the court, magistrate or officer to whom the application is made, 
must require reasonable notice thereof to be given to the state’s attorney 
of the county. [R. C. 1905, § 10262; R. C. 1895, § 8452.] 

§ 11121. Who may take bail. In every case where there is no provision 
of law authorizing a court, magistrate or other officer to take bail, the same 
may be taken by the supreme court or a judge thereof, or by the district court 
of the county in which the offense for which the defendant is arrested is 
triable or by the judge thereof. [R. C. 1905, § 10263; R. ©. 1895, § 8453.] 

Power of clerk of court to take bail. 1 L.R.A.(N.S.) 849. 
O may admit to bail in capital case. 39 L.R.A.(N.S.) 758. 


§ 11122. Form of undertaking of bail. Bail is put in by a written under- 

taking, executed by at least two sufficient sureties (with or without the defend- 
ant in tho discretion of the court, or Judge or magistrate), and acknowledged 
in substantially the following form: 
_ ‘An order having been made (or an information having been filed or an 
indictment having been found), on the ........ day of ....... vesee, 19.,, 
ae ee , Justice of the peace of .......... county (or an information 
filed or an indictment found in the district court of the ............ district 
in and for the county of .............. DE CABG taseae cs Ses ete be held to 
answer upon a charge of (stating briefly the nature of the offense) or, (as 
the case may be), charging ............ (name of defendant) with the crime 
. (designating it generally) and he having been admitted to bail in the sum 
Lt) Se ee eee dollars ; 

Now, therefore, we, . : ee ee ONG. Scesbavves< (as the fact may be), of 
ee Mme idisls on » (stating their place of residence and occupation), jointly and 
severally, hereby undertake that the above named ......... eee (naming 
the defendant) will appear and answer the charge above mentioned (or the 
Information or indictment above mentioned, as the case may be) in whatever 
court it may be presented, and will at all times hold (or surrender) himself 
amenable to the orders and process of the court, and if convicted, will appear 

or judgment, and render himself in execution thereof, or, if he fails to per- 
form either of these conditions, that he will pay ‘to the state of North Dakota 
the sum of ............ dollars (inserting the sum in which the defendant 
18 admitted to bail). [R. C. 1905, § 10264; R. C. 1895, § 8454.] 

Necessity and sufficiency of description of offense in bail bond. 38 L.R.A.(N.S.) 310. 

§ 11123, Who may make order admitting to bail on appeal. In cases in 
which the defendant may be admitted to bail upon an appeal, the order 
admitting him to bail may be made only by the supreme court or a judge 
thereof, or the district court before which the trial was had, or the judge 
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presiding at such trial. The bail must possess the qualifications and must be 
put in, in all respects as provided in other cases of bail, except that the 
undertaking must be conditioned as prescribed in section 11116 for under- 
takings of bail on appeal. [R. C. 1905, § 10265; 1897, ch. 33; R. C. 1899, 
§ 8455.] 

§ 11124. Defendant may be arrested by his bail. Any person charged 
with a public offense and admitted to bail may be arrested by his bail at any 
time before they are finally discharged, and at any place within the state; 
or by a written authority indorsed on a certified copy of the undertaking: of 
bail, they may empower any officer or person of suitable age and discretion 
to do so, and he may be surrendered and delivered to the proper sheriff or 
other officer, before any court, judge or magistrate having the requisite juris- 
diction in the case; and at the request of such bail, the court, judge or 
magistrate shall recommit the party so arrested to the custody of the sheriff 
or other officer, and indorse on the undertaking of bail or certified copy 
thereof, after notice to the state’s attorney, and if no cause to the contrary 
appears, the discharge and exoneration of such bail; and the party so com- 
mitted shall be held in custody until discharged by due course of law. 
[R. C. 1905, § 10266; C. Cr. P. 1877, § 558; R. C. 1895, § 8456. ] 

Arrest by bondsmen. State v. Breen, 6 S. D. 537, 62 N. W. 135. 

Right of bondemen to surrender accused outside of court and to be thereby relieved 
as bondsmen without action of court. State v. Banks, 24 N. D. 21, 138 N. W. 973. 

Right of sureties on bail bond to pursue their principal into another state for the 
purpose of arresting him. 14 L.R.A. 605. 

§ 11125. Forfeiture of bail. Excuse. If, without sufficient excuse, any 
person who has given an undertaking in a criminal action, or proceeding 
neglects to appear according to the terms or conditions of the same, either 
as a witness or for hearing, arraignment, trial or Judgment, or upon any other 
occasion when his presence in court, or before the magistrate may be lawfully 
required, or to surrender himself in execution of the judgment, the court 
must direct the matters to be entered upon its minutes and the undertaking 
of bail, or the money deposited instead of bail, as the case may be, 1s and 
shall be thereupon declared forfeited, but, if at any time before the final 
adjournment of the court, such person or his bail appears and satisfactorily 
excuses his neglect the court may direct the forfeiture to be discharged upon 
such terms as may be just. After the forfeiture, the state’s attorney must 
proceed with all due diligence, by action against the bail jointly or severally 
in his discretion upon the undertaking so forfeited. If money instead of bail 
is so forfeited, the clerk of the court or other officer with whom it is deposited, 
must immediately after the final adjournment, or at such time as the court 
may direct, pay over the money deposited to the county treasurer. [R. C. 
1905, § 10267; C. Cr. P. 1877, § 559; R. C. 1895, § 8457.] 

Forfeiture of bail; recovery thereon must be in name of state. State v. Davis, 11 
§. D. 111, 75 N. W. 897, 74 Am. St. Rep. 780; State v. Newson, 8 S, D. 327, 66 N. W. 
468; State v. Breen, 6 S. D. 537, 62 N. W. 135. 

Action on bail bond may be brought against surety alone. State v. Western Surety 
Co., 26 8. D. 170, 128 N. W. 173. 

What will excuse surety on bail bond from producing principal. 99 Am. Dec. 216. 

Liability of bail where principal fails to appear for no fault of his own. 23 
L.R.A.(N.S.) 137; 30 L.R.A.(N.S.) 211. 

Necessity of calling accused and entering his default in order to sustain forfeiture 
of recognizance. 5 L.R.A.(N.S.) 402. 

§ 11126. Additional security may be required. When proof is made to 
any court, judge or other magistrate having authority to commit on erimin 
charges, that a person previously admitted to bail on any such charge 18 about 
to abscond, or that his bail is insufficient, or has removed from the state, the 
judge or magistrate shall require such person to give better security, or for 
default thereof cause him to be committed to prison; and an order for his 
arrest may be indorsed on the former commitment, or a new warrant therefor 
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may be issued by such judge or magistrate, setting forth the cause thereof. 
[R. C. 1905, § 10268 ; C. Cr. P. 1877, § 560; R. C. 1899, § 8458.] 

§ 11127, Action on undertaking. Defects not fatal. No action brought 
on an undertaking of bail is barred or defeated, nor shall judgment thereon 
be arrested by reason of any neglect or omission to note or record the default 
of any principal or surety at the term or session when such default happened, 
nor by reason of any defect in the form of the undertaking, if it sufficiently 
appears, from the tenor thereof, at what court the party or witness was 
bound to appear, and that the court or magistrate before whom it was taken, 
ud S aicat and required to take the same. [R. C. 1905, § 10269; R. C. 
_ § 11128. When surety may be discharged. Any surety on such undertak- 
ing may be discharged from further liability thereon, at any time before 
final judgment against him, by surrendering to the court or proper officer the 
Principal in such undertaking, if such principal is a defendant in a criminal 
action, or if such principal is held as a witness in such action and it has not 
been tried; or by paying to the clerk of the court the amount specified in such 
undertaking, with costs as the court may direct. [R. C. 1905, § 10270; R. C. 
1895, § 8460.] 

Arrest and detention of principal in another county excuses bail. State v. Funk, 


20 N. D. 145, 30 L.R.A.(N.S.) 211, 127 N. W. 722, Ann. Cas. 1912C, 743. 
Taking accused into custody as release of surety. 44 L.R.A.(N.S.) 1065. 


ARTICLE 11.— SzarcH WARRANTS. 


_ § 11129. Search warrant defined. A search warrant is an order in writing, 
in the name of the state, signed by a magistrate, directed to a peace officer, 
Commanding him to search for personal property and bring it before the 
magistrate. [R. C. 1905, § 10271; C. Cr. P. 1877, § 561; R. C. 1899, § 8461.] 

History and purpose of search warrants. 40 Am. Dec. 666. 

Search of premises of private persons. 101 Am. St. Rep. 328. 

What deemed unreasonable searches and seizures. 32 . St. Rep. 648. 
_ § 11130. Grounds for its issue. It may be issued upon either of the follow- 
ing grounds: 

1. When the property was stolen or embezzled, in which case it may be 
taken on the warrant, from any house or other place in which it is concealed, 
or from the possession of the person by whom it was stolen or embezzled, or 
of any other person in whose possession it may be. 

., + When it was used as the means of committing a felony, in which case 
it may be taken on the warrant from any house or other place in which it is 
concealed, or from the possession of the person by whom it was used in the 
commission of the offense, or of any other person in whose possession it may be. 

3. When it is in the possession of any person, with the intent to use it as 
the means of committing a public offense, or in the possession of another to 
whom he may have delivered it for the purpose of concealing it or preventing 
its being discovered, in which case it may be taken on the warrant from such 
person, or from a house or other place occupied by him, or under his control, 
or from the possession of the person to whom he may have so delivered it. 
[R. C. 1905, § 10272; C. Cr. P. 1877, § 562; R. C. 1899, § 8462.] 

§ 11131. Only upon probable cause. A search warrant cannot be issued 

ut upon probable cause, supported by affidavit, naming or describing the 
person, and particularly describing the property and the place to be searched. 
[R. C. 1905, § 10278; C. Cr. P. 1877, § 563; R. C. 1899, § 8463.] 

_ § 11132. Sworn complaint must be made. The magistrate must, before. 
Issuing the warrant, examine on oath the complainant and any witnesses he 
may produce, and take their depositions in writing, and cause them to be 
subscribed by the parties making them. The depositions must set forth the 
facts tending to establish the grounds of the application or probable cause 
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for believing that they exist. [R. C. 1905, § 10274; C. Cr. P. 1877, § 564; 
R. C. 1895, § 8464. ] 


Search warrant without an affidavit or complaint. 28 L.R.A.(N.8.) 548. ; 

§ 11133. Requisites of warrant. If the magistrate is thereupon satisfied 
of the existence of grounds of the application, or that there is probable cause 
to believe their existence, he must issue a search warrant, signed by him with 
his name of office, to a peace officer in his county, commanding him forthwith 
to search the person or place named, for the property specified, and to bring 
it before the magistrate, and also to arrest the person in whose possession the 
same may be found, to be dealt with according to law. [R. C. 1905, § 10275; 
C. Cr. P. 1877, § 565; R. C. 1899, § 8465.] 

§ 11134, Form of search warrant. The warrant must be in substantially the 
following form: 

State of North Dakota,) 
County of............. canes 


In the name of the state of North Dakota: 
To any sheriff, constable, marshal or policeman in the county of ... see eeees : 

Proof by affidavit having been this day made before me by (naming every 
person whose affidavit has been taken), the (stating the particular grounds 
of the application according to section 11130, or if the affidavit is not positive), 
that there is probable cause for believing that (stating the grounds of the 
application in the same manner). 7 

You are therefore commanded, in the daytime (or ‘‘ at any time of the day 
or night,’’ as the case may be, according to section 11138 to make immediate 
search on the person of C. D.), (or ‘‘ in the house situated,’’ describing it, or 
any other place to be searched, with reasonable particularity, as the case 
may be), for the following property (describing it with reasonable particu- 
larity), and if you find the same, or any part thereof, to bring it forthwith 
before me, at (stating the place). 

Dated at ............ ¢ ENO sea cues Gay’ OL oseccsivews< AS ees 


Justice of the peace of the city (or town) of ........-++> 
(or as the case may be.) 
[R. C. 1905, § 10276; C. Cr. P. 1877, § 566; R. C. 1899, § 8466.] 

§ 11135. By whom served. A search warrant may in all cases be served 
by any of the officers mentioned in its direction, but by no other person except 
in aid of the officer, on his requiring it, he being present, and acting in its 
execution. [R. C. 1905, § 10277; C. Cr. P. 1877, § 567; R. C. 1899, § 8467.] 

§ 11136. Officer may break open door. The officer may break open an 
outer or inner door or window of a house, or any part of the house, or anything 
therein, to execute the warrant, if, after notice of his authority and purpose, 


he is refused admittance. [R. C. 1905, § 10278; C. Cr. P. 1877, § 563; R. C. 
1899, § 8468.] 


o what extent may premises be damaged in executing search warrant. 22 
L.R.A.(N.8.) 819. 


§ 11137. Same for liberating assistant. He may break open any outer or 
inner door or window of a house for the purpose of liberating a person who, 
having entered to aid him in the execution of the warrant, is detained therein, 
or when necessary for his own liberation. [R. C. 1905, § 10279; C. Cr. P. 
1877, § 569; R. C. 1899, § 8469. ] 

§ 11138. When warrant may be served at night. The magistrate must 
insert a direction in the warrant that it be served in the daytime, unless the 
affidavits be positive that the property is on the person or in the place to be 
searched. In which case he may insert a direction that it be served at any 
time of the day or night. [R. C. 1905, § 10280; C. Cr. P. 1877, § 570; R. C. 
1899, § 8470.] 

§ 11139. Warrant void after ten days. A search warrant must be executed 
and returned to the magistrate by whom it was issued within ten days. After 
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the expiration of that time the warrant, unless executed, is void. [R. C. 1905, 
§ 10281; C. Cr. P. 1877, § 571; R. C. 1899, § 8471.] 

§ 11140. How property disposed of. When the property is delivered to 
the magistrate, he must, if it was stolen or embezzled, dispose of it as provided 
In sections 11091 to 11094, both inclusive. If it was taken on a warrant 
issued on the grounds stated in the second and third subdivisions of section 
11130, he must retain it in his possession, subject to the order of the court 
to which he is required to return the proceedings before him, or of any other 
court in which the offense, in respect to which the property was taken, is 
triable. [R. C. 1905, § 10282; C. Cr. P. 1877, § 572; R. C. 1899, § 8472.] 

§ 11141. Return of warrant. The officer must forthwith return the warrant 
to the magistrate, and deliver to him a written inventory of the property 
taken, made publicly or in the presence of the person from whose possession 
It was taken, and of the applicant for the warrant, if they are present, veri- 
fied by the affidavit of the officer, and taken before the magistrate, to the 
following effect: 

I, A. B., the officer by whom this warrant was executed, do swear that the 
above inventory contains a true and detailed account of all the property 
taken by me on the warrant. [R. C. 1905, § 10288; C. Cr. P. 1877, § 573; 
R. C. 1899, § 8478.] : ; 

§ 11142. Copy of inventory. The magistrate must thereupon, if required, 
deliver a copy of the inventory to the person from whose possession the prop- 
erty was taken, and to the applicant for the warrant. [R. C. 1905, § 10284; 
C. Cr. P. 1877, § 574; R. C. 1899, § 8474.] 

§ 11143. Complaint controverted. If the grounds on which the warrant 
was issued are controverted, the magistrate must proceed to take testimony 
. we thereto. [R. C. 1905, § 10285; C. Cr. P. 1877, § 575; R. C. 1899, 

§ 11144. How testimony taken. The testimony given by each witness must 
be reduced to writing and authenticated in the manner prescribed in sections 
10605 and 10607. [R. C. 1905, § 10286; C. Cr. P. 1877, § 576; R. C. 1899, § 8476.] 

§ 11145. When property to be restored. If it appears that the property 
taken is not the same as that described in the warrant, or that there is no 
probable cause for believing the existence of the grounds on which the warrant 
was issued, the magistrate must cause it to be restored to the person from 
Yaar , was taken. [R. C. 1905, § 10287; C. Cr. P. 1877, § 577; R. C. 1899, 

7. 

§ 11146, Papers to be returned to district court. The magistrate must 
annex together the depositions, the search warrant and return and the inven- 
tory, and return them to the next term of the district court having authority 
and jurisdiction to inquire into the offense in respect to which the search 
warrant was issued, at or before its opening on the first day. [R. C. 1905, 
§ 10288; C. Cr. P. 1877, § 578; R. C. 1899, § 8478.] a 

§ 11147. Procuring search warrant without cause. A person who maliciously 
and without probable cause procures a search warrant to be issued and 
executed is guilty of a misdemeanor. [R. C. 1905, § 10289; C. Cr. P. 1877, 
§ 579; R. C. 1899, § 8479.] 

Malicious prosecution for wrongful search of premises. 39 L.R.A.(N.S8.) 205. 

§ 11148. Officer exceeding his authority. A peace officer in executing a 
search warrant, who willfully exceeds his authority, or exercises it with 
unnecessary severity, is guilty of a misdemeanor. [R. C. 1905, § 10290; C. Cr. 
P. 1877, § 580; R. C. 1899, § 8480.] 

§ 11149. Search of accused for dangerous weapons. When a person charged 
With a felony is supposed by the magistrate before whom he is brought to 
have upon his person a dangerous weapon, or anything which may be used 
as evidence of the commission of the offense, the magistrate may direct him to 
be searched in his presence, and the weapon or other thing to be retained, 
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subject to his order or the order of the court in which the defendant may 
be tried. [R. C. 1905, § 10291; C. Cr. P. 1877, § 581; R. C. 1899, § 8481.] 


Admissibility in evidence against accused of articles obtained by search warrant. 
59 L.R.A, 466. 


ARTICLE 12.— ProcEEpINGS AGAINST FUGITIVES FROM JUSTIOE. 


§ 11150. Governor may offer reward for criminal. The governor may offer 
a reward, not exceeding one thousand dollars, payable out of the state treasury, 
for the apprehension: 

1, Of any convict who has escaped from the penitentiary, or, Ee 

2. Of any person who has committed, or is charged with the commission of 
an offense punishable with death. 

3. Of any person who is charged with having absconded with or embezzled, 
or unlawfully taken and carried away any funds, assets or property of any 
state or national bank doing business in this state. [1909, ch. 200; R. C. 1908, 
§ 10292; C. Cr. P. 1877, § 582; R. C. 1899, § 8482.] 

Use of public money for rewards for criminals. 14 L.R.A. 480. . 

§ 11151. Delivery of fugitives upon requisition. A person charged in any 
state or territory of the United States with treason, felony or other crime, 
who shall flee from justice and be found in this state, must, on demand of the 
executive authority of the state or territory from which he fled, be delivered 
up by the governor of this state, to be removed to the state or territory having 
Pesan of the crime. [R. C. 1905, § 10293; C. Cr. P. 1877, § 583; R. ©. 

ah ” fugitive from justice where after having committed a crime within one state, 
he is, when sought to be subjected to criminal process for his offense, found within 
jurisdiction of another state. Re Galbreath, 24 N. D. 582, 139 N. W. 1050. 

To what extent is state eee respecting extradition valid. 32 Am. Rep. 355. 

Who are fugitives. 28 L.R.A. 289. 
Prag csi a detention of fugitive from justice before demand made therefor. 46 Am. 

. AED. e 

Grounds upon which one state may refuse to surrender persons demanded by the 
authorities of another. 68 Am. St. Rep. 129. 

Right to try prisoner extradited from sister state for crime other than that for 
which he was surrendered. 14 L.R.A. 128; 19 L.R.A. 206; 10 Am. St. Rep. 207. 

Effect upon prisoner’s rights of necessity of amendment of charge upon which he was 
extradited. 25 L.R.A. 593. 

§ 11152. Magistrate to issue warrant. A magistrate may issue a warrant 
for the apprehension of a person so charged, who shall flee from justice and 
be found within this state. [R. C. 1905, § 10294; C. Cr. P. 1877, § 584; R. C. 
1899, § 8484.] 

§ 11163. Proceedings for arrest and commitment. The proceedings for 
the arrest and commitment of a person charged are in all respects similar to 
those provided in this code for the arrest and commitment of a person charged 
with a public offense committed in this state. Except that an exemplified 
copy of an indictment found, or other judicial proceedings had against him 
in the state or territory in which he is charged to have committed the offense, 
may be received as evidence before the magistrate. [R. C. 1905, § 10295; 
C. Cr. P. 1877, § 585; R. C. 1899, § 8485. ] 


Proceedings for arrest and surrender in one state of fugitives from justice in another. 
57 Am. Dec. 389; 112 Am. St. Rep. 103. 


Papers necessary to obtain surrender of fugitives from another state. 28 L.R.A. 801. 
Right of court of asylum state to examine, in interstate extradition proceedings, 
sufficiency of papers charging the offense for which the return of the fugitive is 


demanded. 11 L.R.A.(N.S.) 424. 

§ 11154. Accused may be committed. Time. If from the examination it 
appears that the accused has committed the crime alleged, the magistrate, 
by warrant reciting the accusation, must commit him to the proper custody 
of his county, for such time, to be specified in the warrant, as the magistrate 
may deem reasonable, to enable the arrest of the fugitive under the warrant 
of the executive of this State, on the requisition of the executive authority 
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of the state or territory in which he committed the offense, unless he gives 
bail as provided in the next section, or until he is legally discharged. [R. C. 
1905, s 10296 ; C. Cr. P. 1877, § 586; R. C. 1899, § 8486.] 

ight to detain fugitives until arrival of papers. 26 L.R.A. 33. 

§ 11155. Accused may be admitted to bail. The magistrate may admit 
the person arrested to bail by an undertaking, with sufficient sureties, and in 
such sum as he deems proper, for his appearance before him at a time specified 
in the undertaking, and for his surrender, to be arrested upon the warrant 
of the governor of this state. [R. C. 1905, § 10297; C. Cr. P. 1877, § 587; R. C. 
1899, § 8487.] ; 

§ 11156. Notice to state’s attorney. Immediately upon the arrest of the 
person charged, the magistrate must give notice to the state’s attorney. [R. C. 
1905, § 10298; C. Cr. P. 1877, § 588; R. C. 1899, § 8488. ] 

§ 11157. Duty of state’s attorney. The state’s attorney must, immediately 
thereafter, give notice to the executive authority of the state or territory, 
or to the prosecuting attorney or presiding judge of the criminal court of the 
city or county therein, having jurisdiction of the offense, to the end that a 
demand may be made for the arrest and surrender of the person charged. 
[R. C. 1905, § 10299; C. Cr. P. 1877, § 589; R. C. 1899, § 8489.] 

§ 11158. When accused must be discharged. The person arrested must 
be discharged from custody or bail, unless before the expiration of the time 
designated in the warrant or undertaking he is arrested under the warrant 
if a Coen of this state. [R. C. 1905, § 10300; C. Cr. P. 1877, § 590; R. C. 

; 0. 

§ 11159. Magistrate to make return. Duty of district court. The magis- 
trate must return his proceedings to the next district court of the county, 
which must thereupon inquire into the cause of the arrest and detention of 
the person charged, and if he is in custody, or the time for his arrest has 
not elapsed, it may discharge him from detention, or may order his under- 
taking of bail to be cancelled, or continue his detention for a longer time, 
or readmit him to bail, to appear and surrender himself within a time specified 
. ae (oe [R. C. 1905, § 10301; C. Cr. P. 1877, § 591; R. C. 1899, 

§ 11160. Fugitive granted twenty-four hours. Counsel. Habeas corpus. 
Any person who is arrested within this state, by virtue of a warrant issued 
by the governor of this state upon a requisition of the governor of any other 
state or territory, as a fugitive from justice, under the laws of the United 
States, shall not be delivered to the agent of such state or territory until 
notified of the demand made for his surrender, and given twenty-four hours 
to make demand for counsel ; and should such demand be made for the purpose 
of suing out a writ of habeas corpus, the prisoner shall be forthwith taken to 
the nearest judge of the district court, and ample time given to sue out such 
writ, such time to be determined by the said judge of the district court. [R. C. 
1905, § 10302; 1887, ch. 57, § 1; BR. C. 1899, § 8492.] - 

Habeas corpus to obtain discharge of persons claimed in proceedings for extradition. 
100 Am. St. Re . 36; 12 LBA(NS,) 225. 
: right to be heard on merits of the charge against accused. 21 L.R.A.(N.S.) 939. 
Right in reviewing extradition proceedings to be heard upon the merits of the charge 
@gainst accused. 21 L.R.A.(N.S.) 939. ; ; . 
Right to review of order in habeas corpus discharging or remanding party held for 
extradition. 34 L.R.A.(N.S.) 755. : 

§ 11161. Penalty for disobedience of last section. Any officer who shall 
deliver such person to such agent for extradition without first having complied 
with the provisions of the preceding section shall be deemed guilty of a 
misdemeanor. [R. C. 1905, § 10303; 1887, ch. 57, § 2; R. C. 1899, § 8493.] 

§ 11162. Governor may demand fugitives. Appoint agents for return of. 
Payment of agents. The governor of this state may in any case authorized 
by the constitution and laws of the United States, demand of the executive 
authority of any other state or territory within the United States, any 
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fugitives from justice or any person charged with the commission of treason, 
felony, or other crimes in this state, and appoint agents to receive such per- 
sons for and on behalf of this state. The account of any such agent or 
agents employed for such purpose shall in cases of treason and felony be paid 
by the state, and for other crime be audited by the board of county com- 
missioners of the county in which the crime was committed, and paid by 
such county; provided, that only the sheriff of said county, or one of his 
deputies, or a constable or policeman thereof, shall be appointed such agent, 
and such agent shall not be paid more than his actual expenses, and a per 
diem of three dollars while in the actual discharge of his duty. [R. C. 1905, 
§ 10304; C. Cr. P. 1877, § 592; R. C. 1895, § 8494; 1901, ch. 102.] ie 

§ 11168. Provision for the payment of costs and expenses in extradition 
cases. In all cases or proceedings which have been or may hereafter be 
brought for the return of a fugitive from justice from any foreign state or 
country, under and by virtue of the laws of the United States, on application 
by the governor of this state, all necessary costs and expenses shall be allowed 
and shall be paid by the state in cases of treason or felony, in the same manner 
as costs and expenses are paid in case of demand of the governor of this state 
upon the executive authority of any other state. [1913, ch. 162.) _ 

§ 11164. No compensation allowed. Exceptions. No compensation, fee or 
reward of any kind, can be paid to, or received by a public officer of this 
state, for a service rendered or expense incurred in procuring from the 
governor the demand mentioned in the last section, or the surrender of the 
fugitive, or for conveying him to this state, or detaining him herein, except 4s 
provided in section 11162. [R. C. 1905, § 10305; C. Cr. P. 1877, § 593; R. ©. 
1899, § 8495.] a 

§ 11165. Violation a misdemeanor. A violation of the last section is a mis- 
demeanor. [R. C. 1905, § 10306; C. Cr. P. 1877, § 594; R. C. 1899, § 8496.] 


ARTICLE 13.— DISMISSAL OF THE ACTION BrrorRE OR AFTER INFORMATION OB 
INDICTMENT FOUND FOR WANT OF PROSECUTION. 


§ 11166. Prosecution to be dismissed. Information. Indictment. The 
court, unless good cause to the contrary is shown, must order the prosecution 
to be dismissed in the following cases: : , 

1. When a person has been held to answer for a public offense, if an i 
formation is not filed or an indictment found against him at the next regu ar 
term of the district court. cap 

2. If a defendant whose trial has not been postponed upon his apphen 
is not brought to trial at the next term of the district court in which the 
information or indictment is triable after it is filed if an information, or ! 


an indictment after it is found. [R. C. 1905, § 10307; C. Cr. P. 1877, §§ 595; 
596; R. C. 1895, § 8497.] 


Irregularity in proceedings of trial court cannot be made ground of relief oa gous 
corpus where such irregularity consisted in improper postponement of trial. Hx Pp 
Nesson, 25 8. D. 330, 126 N. W. 594. sN.W 
A “regular term ” of court means jury term. State v. Foster, 14 N. D. 561, 105 N. Y¥- 
938; State v. Fleming, 20 N. D. 105, 126 N. W. 565. ; ‘tute it @ 
Provision that court may be held at given time does not necessarily constitute 1 
regular term of court. State v. Fleming, 20 N. D. 105, 126 N. W. 565. tlowin 
Accused not entitled to discharge because trial was postponed by state to fo Or 
term, where term was in session at time accused was held. State v. Pratt, 21 5. D. ’ 
112 N. W. 152. ; title 
Granting state continuance at term at which information is filed will not ae 
ocunee to a discharge. State v. Pratt, 20 S. D. 440, 107 N. W. 538, 11 A. & E, Ann. 
as. 1049. 
Accused who is out on bail after disagreement and has made no attempt to ie 
oe is not entitled to discharge for delay. State v. Lamphere, 20 8. D. 98, 
104 N. W. 1038. 


Power to recall dismissal of prosecution. 35 L.R.A. 716. 
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§ 11167. Court may order a continuance. If the defendant is not pros- 
ecuted or tried, as provided in the last section, and sufficient reason therefor 
is shown, the court may order the action to be continued from term to term, 
and in the meantime may discharge the defendant from custody, on his own 
undertaking or on an undertaking of bail for his appearance to answer the 
charge at the time to which the action is continued. [R. C. 1905, § 10308; 
C. Cr. P. 1877, § 597; R. C. 1899, § 8498.] 

Continuance as ground for discharge of accused. 56 L.R.A. 526. 
———4s ground for admitting to bail in capital case. 39 L.R.A.(N.S.) 768. 

§ 11168. Action dismissed. Effect of. If the court directs the action to 
be dismissed, the defendant must, if in custody, be discharged therefrom, 
or if admitted to bail, his bail is exonerated, or money deposited instead of 
bail must be refunded to him. [R. C. 1905, § 10309; C. Cr. P. 1877, § 598; 
R. C. 1899, § 8499.] 

§ 11169. Reasons for dismissal set forth in order. The court may, either 
of its own motion or upon the application of the state’s attorney, and in 
furtherance of justice, order an action, information or indictment to be dis- 
missed ; but in that case the reasons of the dismissal must be set forth in the 
order, which must be entered on the minutes. [R. C. 1905, § 10310; C. Cr. P. 
1877, § 599; R. C. 1899, § 8500.] _— 

§ 11170. Nolle prosequi abolished. The entry of a nolle prosequi is 
abolished, and the state’s attorney cannot discontinue or abandon a prosecu- 
tion for a public offense, except as provided in the last section. [R. C. 1905, 
§ 10311; C. Cr. P. 1877, § 600; R. C. 1899, § 8501.] ; 

§ 11171. Dismissal not a bar. An order for the dismissal of the action, 
88 provided in this article, is not a bar to any other prosecution for the same 
offense. [R. C. 1905, § 10312; C. Cr. P. 1877, § 601; BR. C. 1899, § 8502.] 


CHAPTER 16. 
GENERAL PROVISIONS AND DEFINITIONS APPLICABLE TO THIS CODE. 


§ 11172. Rule of construction of code. The rule of common law that penal 
statutes are to be strictly construed has no application to this code. This 
code establishes the law of this state respecting the subjects to which it 
relates, and its provisions and all proceedings under it are to be liberally 
construed, with a view to promote its objects, and in furtherance of justice. 
[R. C. 1905, § 10313; C. Cr. P. 1877, § 602; R. C. 1899, § 8503. ] : 

g shes aos liberally construed in furtherance of justice. State v. Whealey, 
. D. 427, 59 N. W, 211. 

Word “trial” should be construed with its context and in connection with particular 
matter to which it relates. State v. Johnson, 24 S. D. 590, 124 N. W. 847. 

Rule of construction of an ordinance regulating construction of wooden buildings does 
not relieve prosecution from necessity of showing that ordinance was violated. May- 
Ville v. Rosing, 19 N. D. 98, 26 L.R.A.(N.S.) 120, 123 N. W. 393. ; 

§ 11173. Code not retroactive. No part of this code is retroactive unless 
§ acon so declared. [R. C. 1905, § 10314; C. Cr. P. 1877, § 603; R. C. 1899, 

004. ] 


§ 11174. Construction of certain words. Unless when otherwise provided, 
words used in this code in the present tense include the future as well as the 
present. Words used in the masculine comprehend as well the feminine and 
neuter. The singular number includes the plural, and the plural the singular. 
And the word ‘‘ person ’’ includes a corporation as well as a natural person. 
[R. C. 1905, § 10315; C. Cr. P. 1877, § 604; R. C. 1899, § 8505.] -_ 

§ 11175. What writing includes. The term ‘‘ writing ’’ includes printing 
end typewriting. [R. C. 1905, § 10816; C. Cr. P. 1877, § 605; R. C. 1806 

§ 11176. What oath includes. The term “ oath ’’ includes an affirmation. 
[R. C. 1905, § 10317; C. Cr. P. 1877, § 606; R. C. 1899, § 8507.) 
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§ 11177. What signature includes. The term ‘‘ signature ’” includes a mark 
when the person cannot write, his name being written near it, and the mark 
being witnessed by a person who writes his own name as a witness, except 
to an affidavit or deposition, or a paper executed before & judicial officer, 
in which case the attestation of the officer is sufficient. [R. C. 1905, § 10318; 
C. Cr. P. 1877, § 607; R. C. 1899, § 8508. ] 7 

§ 11178. To what this code applies. This code applies to criminal actions 
and to all other proceedings in criminal cases which are herein provided for. 
[R. C. 1905, § 10319; C. Cr. P. 1877, § 608; R. C. 1899, § 8509.] : 

§ 11179. Common law prevails when code silent. The procedure, practice 
and pleadings in the district courts of this state, in criminal actions or in 
matters of a criminal nature, not specially provided for in this code, shall 
be in accordance with the procedure, practice and pleadings under the common 
law. [R. C. 1905, § 10320; C. Cr. P. 1877, § 609; R. C. 1895, § 8510.] 


On practice relating to postponements in criminal actions being in accordance _ 
common law. State v. Wilcox, 21 8. D. 532, 114 N. W. 687; State v. Brandall, 26 8. D. 
642, 129 N. W. 242. 

On right of state to change of place of trial in criminal cases. State v. Winchester, 
19 N. D. 756, 122 N. W. 1111. 


§ 11180. County, subdivision and judicial subdivision defined. Whenever 
the terms ‘‘ county,’’ ‘‘ subdivision ’’ or ‘‘ judicial subdivision ’’ are employed 
in this code, in defining or describing the territorial or local jurisdiction of 
any magistrate or court, or in restraining, enlarging or otherwise conferring 
authority upon any court, officer or person of this state, they are deemed to 
be employed in the same sense and interchangeably, except when a different 
sense plainly appears; as for example: ‘ 

1. The term ‘‘ county ’’ when so employed includes an organized county, 
or an organized county and such unorganized counties or other territory oF 
parts of this state as now are or as may be hereafter, by law, attached to such 
organized county for judicial purposes. oe 

2. The term ‘‘ subdivision ’’ when so employed includes an organized county, 
or an organized county and such unorganized county or counties, or other 
territory or parts of this state, as now are or as may be hereafter, by law, 
attached to such organized county for judicial purposes. 

3. The term ‘‘ judicial subdivision,’? when so employed, includes an organ- 
ized county or an organized county and such unorganized county or counties, 
or other territory or parts of this state, as now are or as may be hereafter, 
by law, attached to such organized county for judicial purposes. [K. C. 1909, 
§ 10321; R. C. 1895, § 8511.] 


CHAPTER 17. 
THE PENITENTIARY AND STATE REFORM SCHOOL. 


ARTICLE 1. THE PENITENTIARY, §§ 11181-11183. 
2. StaTE RerorM ScHoot, §§ 11184-11190. 
3. GoVERNING Boarps, THEIR APPOINTMENT, QUALIFICATION, ORGANT- 
ZATION AND Durtes, §§ 11191-11203. 
4, THe WaRpEN AND OFFICERS OF THE PENITENTIARY AND THEIR 
Dortiss, §§ 11204-11212. 
5. How Persons CoMMITTED TO THE PENITENTIARY, §§ 11213, 11214, 
6. DIMINUTION oF SENTENCE FOR Goop Conpuct, §§ 11215-11218. 
%. DECLINE, EMPLOYMENT AND DiscHarce oF InMaTES, §§ 11219- 
1227, 
8. Escapes, § 11228. 
9. PAROLE oF InMaTEs, §§ 11229-11234. 
10. ESTABLISHMENT AND REGULATION OF TWINE AND CoRDAGE PLANT, 
§§ 11235-11248, 
11..Twine Puant Frnanoss, §§ 11249-11252. 


2510 


Reform School. CRIMINAL PROCEDURE. §§ 11181-11186 


ARTICLE 12. OPERATION OF TWINE PLANT, §§ 11253-11255. 

13. StaTE Prison REVOLVING Funp, §§ 11256-11260. 

14. COMPENSATION OF PRISONERS IN STATE PENITENTIARY, §§ 11261- 
11269. 

15. EMPLOYMENT oF INMATES OF PENITENTIARY Upon Pusiic Burtp- 
INGS AND Roaps, §§ 11270-11274. 

16. THE SUPERINTENDENT AND OFFICERS OF THE REFORM SCHOOL AND 
THEIR Dutizs, §§ 11275-11280. 

17. COMMITMENTS TO THE ReFoRM ScHOOL, §§ 11281-11290. 

18. REFrorM ScHooL Parone, §§ 11291-11294. 

19. Status oF InMaTEs oF ReForM SCHOOL, § 11295. 

20. Insang InmarEs, §§ 11296, 11297. 

21. DeceasE or Inmates, §§ 11298-11303. 


ARTICLE 1.—THE PENITENTIARY. 


§ 11181. Penitentiary at Bismarck. Continuation and use. The peniten- 
tiary located at Bismarck, in the county of Burleigh, shall continue to be the 
general penitentiary and prison of this state, for the punishment and reforma- 
tion of offenders against the laws thereof, and in which shall be securely 
confined, employed and governed in the manner provided by law, all offenders 
who have been or may be convicted or sentenced according to law, to the 
punishment of imprisonment or confinement therein. [R. C. 1905, § 10332; 
1883, Sp. ch. 30, §§ 1-10; R. C. 1895, § 8512.] a 

§ 11182. Within jurisdiction of Burleigh county. The said penitentiary 
and the grounds and precincts thereof, for the purpose of all judicial pro- 
ceedings shall be deemed to be within and a part of the county of Burleigh, 
and the courts of said county shall have jurisdiction of all crimes or public 
offenses committed within the same. [R. C. 1905, § 10323; 1883, Sp. ch. 30, 
§ 11; R. C. 1895, § 8513.] ak 

§ 11183. Who may serve process within. All process to be served within 
the grounds or precincts of said penitentiary, either upon persons confined 
therein or committed thereto, or upon persons or officers employed within 
the grounds or precincts of said penitentiary, except the warden, shall be 
served and returned by the warden; provided, that all persons committed 
to the penitentiary, and all persons or officers in charge of or caring for any 
Immates or persons committed to said penitentiary, at any place, shall be 
deemed to be within the grounds and ee thereof. All ae rarien ta 
employes of the penitentiary shall be exempt from serving up 
any of the sbure of this Hate. [R. C. 1905, § 10324; 1883, Sp. ch. 30, § 12; 
R. C. 1895, § 8514.] 


ARTICLE 2.— StatTE REFoRM SCHOOL. 


§ 11184. State reform school at Mandan. Continuation and use. The state 
reform school located at Mandan, in the county of Morton, shall continue to 
be the general reform and industrial school of the state for the detention, 
instruction and reformation of such juvenile offenders against the laws and 
good order thereof, of both sexes under the age of eighteen years, as may 
be committed to it according to law for detention, instruction and discipline 
therein. [R. C. 1905, § 10325; 1890, ch. 164, § 1; R. C. 1895, § 8515. ] ; 

§ 11185. Within jurisdiction of Morton county. The said state re on 
School and the grounds and precincts thereof, for the purpose of all judicia 
Proceedings shall be deemed to be within and a part of the county of ae 
and the courts of said county shall have jurisdiction of all crimes or a 
offenses committed within the same. [R. C. 1905, § 10326; R. C. 1895, § 85 # 

§ 11186. Who may serve process. All process to be served within the 
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grounds or precincts of such reform school, either upon persons detained 
thereat or committed thereto or upon officers or persons employed within 
the grounds or precincts thereof, except the superintendent, shall be served 
and returned by such superintendent; provided, that all officers or persons 
in charge of or caring for any inmate or person committed to such reform 
school, at any place, shall be deemed to be within its grounds and precincts. 
All officers and employes of the reform school shall be exempt from serving 
upon juries in any of the courts of this state. [R. C. 1900, § 10327; R. C. 
1895, § 8517.] 

§ 11187. Temporary provision for maintenance. To provide temporarily 
for the erection and maintenance of the state reform school, the board of 
trustees of said school may receive such sum or sums of money as can be 
actually used in the construction of permanent buildings and other needed 
and necessary improvements to be made and expense incurred in connection 
therewith not exceeding the sum of twenty thousand dollars, and to each 
person, association, organization or corporation so subscribing and advancing 
money as aforesaid, the said board of trustees shall issue a certificate stating 
the date of issue and the amount of such subscription, which said certificate 
shall bear interest at a rate of interest not exceeding six per cent per annum 
and shall be made payable from the funds to accumulate in the interest and 
income fund arising from interest on permanent fund or from rents received 
from any land set apart for said school, or from any appropriation that may 
hereafter be made for that purpose; provided, that until a sufficient amount 
of money accumulates in the fund provided for that purpose, with which to 
pay said certificates, the holders thereof shall each be paid a pro rata share 
of such fund to be paid out on said indebtedness; provided, further, that no 
part of any appropriation hereinafter to be made from the funds of the state 
of North Dakota, unless specifically appropriated for that purpose, shall 
ever be used in payment of said indebtedness or any part thereof. [R. C. 
1905, § 10328; 1897, ch. 122, § 1; R. C. 1899, § 8517a.] : 

§ 11188. Money deposited with state treasurer. All money that shall arise 
from the interest received on all moneys derived from the sale of lands herein- 
before or that may hereafter be appropriated for said reform school, including 
all moneys that may be received from the renting of said land, and all 
moneys that may be hereafter appropriated for said reform school by the 
state of North Dakota, including all moneys raised in any other manner OF 
donated to said school shall be deposited with the state treasurer, to be by 
him kept in a separate fund, which shall be known as the reform school fund, 
and be used exclusively for the benefit of said reform school as may be herein 
eesiie| provided. [R. C. 1905, § 10329; 1897, ch. 122, § 2; R. ©. 1899, 

§ 11189. Record of proceedings. Every duty and contract to be performed 
by said trustees must receive the approval of the majority of the board im 
regular session duly called in order to make binding and valid. All pro- 
ceedings of said board shall be recorded in a book kept for that purpose, and 
open to the inspection of anybody on request. [R. C. 1905, § 10330; 1897, 
ch. 122, § 3; R. C. 1899, § 8517¢.] . 

§ 11190. Moneys, how paid out. All moneys that may come into the treas- 
ury of the state of North Dakota and credited to the reform school shall be 
paid out to the parties entitled thereto, and the state auditor is hereby 
directed to draw his warrant on the funds in the hands of the state treasurer 
belonging to said reform school upon the written order of the said board 
of trustees, which order shall be accompanied by itemized vouchers for the 
full amount of such order; provided, no such order shall be issued until there 
is cash in the treasury with which to pay the same. The trustees shall 
receive no compensation while performing the duties herein prescribed. [K. C. 
1905, § 10331; 1897, ch. 122, §§ 4,5; R. C. 1899, § 8517d.] 
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ARTICLE 3.— GoVERNING Boarps, THEIR APPOINTMENT, QUALIFICATION, ORGAN- 
IZATION AND DUTIES. 

Section 243 vests full power to manage, control and govern the state penitentiary 
and the state reform school in the board of control, subject only to the provisions of 
sections 236-283-a. The boards of trustees for these institutions are abolished and the 

wers of the boards of trustees are vested in the board of control by section 244. The 


ollowing sections show the powers and duties of the board of control with respect to 
these institutions. 


§ 11191. Board of management. Penitentiary. Reform school. The peni- 
tentiary and the reform school shall each be governed by a separate board 
of trustees consisting of five members to be appointed by the governor as 
hereinafter in this article provided, and the term of office of each trustee 
shall commence on the first Tuesday of April next succeeding his appointment, 
except as otherwise in this article specified. [R. C. 1905, § 10832; 1897, 
ch, 106, § 1; R. C. 1899, § 8518.] 

§ 11192. How trustees appointed. Terms. Vacancies. The governor shall 
nominate, and by and with the advice and consent of the senate appoint, 
during the regular session of the legislative assembly held in 1897, five 
trustees for each of such institutions, of whom three shall be designated to 
hold their offices for the term of two years and two for the term of four years. 
The governor at each regular session of the legislative assembly thereafter 
shall nominate, and by and with the advice and consent of the senate appoint, 
three trustees of each of such institutions in place of those whose terms of 
office shall thereafter first expire, of whom two shall be designated to hold 
their offices for the term of four years and one for the term of two years. 
Each trustee shall hold his office until his successor is appointed and qualified ; 
Provided, the governor may fill any vacancy in either of said boards by 
appointment to extend only to the first Tuesday of April succeeding the next 
regular session of the legislative assembly ; provided, further, that the gov- 
ernor shall, during such next legislative assembly, nominate, and by and 
with the advice and consent of the senate appoint, a trustee to fill such 
vacancy for the remainder of the term unexpired. No more than one member 
of either of such boards shall be appointed from the same county. ([R. C. 
1905, § 10333; 1897, ch. 106, § 2; R. C. 1899, § 8519.] 

ee note immediately preceding section 11191. ; 

§ 11193. How trustees qualify. Bond. Oath. Each of said trustees shall, 
before entering upon the duties of his appointment, execute a bond, jointly 
and severally with two or more sureties to be approved by the governor as 
to sufficiency and by the attorney-general as to form, in the penal sum of five 
thousand dollars, to the state of North Dakote and conditioned to the effect 
that he will faithfully and impartially perform the duties imposed upon him 
by said appointment according to law, and shall take and subscribe an oath 
to be indorsed upon said bond or appended thereto, that he will support the 
constitution of the United States, the constitution of the state of North Dakota 
and faithfully and impartially discharge the duties of his said appointment 
according to law and to the best of his ability, and said bond and oath shall 
be filed and retained in the office of the state treasurer. [R. C. 1905, § 10334; 
1890, ch. 164, § 3; R. C. 1895, § 8520.] 

See note immediately preceding section 11191. ; 

§ 11194. Sessions of boards. Compensation. Payment. One session of each 
of said boards of trustees shall be held each month at the institution under 
its charge, and the sessions of either board shall not in any year exceed 
twenty-four days in the aggregate, but the governor may, when deemed 
necessary, call or authorize additional sessions of either board or limit its 
Sessions to less than twenty-four days in the aggregate each year. Each 
trustee shall receive three dollars per day for each day necessarily employed 
in attendance upon said sessions and all traveling expenses necessarily incurred 
therein, to be paid upon the presentation of the proper vouchers containing 
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an itemized statement of the number of days’ attendance and money actually 
expended as above provided, duly verified by his oath and approved by the 
president or secretary of the board; and the state auditor shall audit said 
claims and draw his warrant upon the state treasurer for the amount allowed, 
to be paid out of the state treasury. [R. C. 1905, § 10335; 1889, ch. 93, §§ 3, 4; 
1890, ch. 164, § 4; R. C. 1895, § 8521.] 

See note immediately preceding section 11191. 

§ 11195. Presidents of boards. Records. Visiting trustee. Duties. At the 
first session of either board of trustees after the appointment of new members 
for a full term the trustees shall choose one of their number president of the 
board. Each board of trustees shall keep regular records of its meetings and 
proceedings which shall be signed by its president and attested by its secre- 
tary, and each board shall have power from time to time, as may be deemed 
necessary, to appoint some member of the board as visiting trustee, and it 
shall be the duty of such visiting trustee, at least once in each month, to 
visit the institution of which he is trustee, without previous notice to the 
officers thereof, and inspect the books and all its concerns and ascertain 
whether the officers are competent and faithful and the inmates properly 
governed, cared for and employed, and said visiting trustee shall have power 
to direct any alteration or change in such matters with the assent of the 
board of trustees. [R. C. 1905, § 10836; 1883, Sp. ch. 30, § 16; 1890, ch. 164, 
§ 7; BR. C. 1895, § 8522.] 

See note immediately preceding section 11191. 

§ 11196. Duties of boards. Inspect buildings. Examine inmates. Such 
boards of trustees respectively shall at each regular session thereof, carefully 
inspect the buildings, rooms, grounds and precincts of the institution under 
its charge, and inquire into and examine all matters connected with the 
government, discipline and management thereof, the punishment and employ- 
ment of the inmates: and they may, from time to time, require reports from 
the officers in regard to any and all of said matters. Each board of trustees 
shall also inquire into any improper conduct alleged to have been committed 
by any officer or employe and for that purpose the president of the board, 
by direction of the board to be entered in the records of its proceedings, 18 
hereby empowered to issue subpoenas to compel the attendance of witnesses 
and the production of papers, books and writings before said board, in the 
same manner and with like effect as any officer or court of this state. And 
the said trustees may examine witnesses and persons appearing before said 
board, on oath, to be administered by the president of the board, or in 
his absence, by any other member thereof. [R. C. 1905, § 10337; R. C. 1899, 

8523. 

: See note immediately preceding section 11191. 

§ 11197. General reports. Contents. Special reports. Each of such boards 
shall make full and complete reports to the governor, to be by him communl 
cated to the legislative assembly at each regular session, of all its doings, 
and the matters pertaining to the institution under its charge, specifying 
the number of officers and persons employed at the same and in what capacity 
and the amount paid to each, and shall also give in detail a statement of the 
entire business of such institution for the preceding two years including 
receipts from all sources and all expenditures and for what services or material 
the same were made, and also all the matters pertaining to the general bus!- 
ness, improvement and discipline of such institution; also a full statement 
of the number of persons committed to and received into the same, and from 
what county received and for what crimes or cause; the number discharged 
therefrom and by what authority; the number that have died or escaped and 
the general health of the inmates. The governor may, at any time, in writing 
to be left with the secretary of the board or any member thereof, call upon 
and require either of such boards to make to him a general report in regard 
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to the transactions of the institution under its charge, or a special report in 
regard to any part thereof, and it shall be the duty of said board to make 
said report and deliver the same to the governor, within fifteen days from 
the next regular monthly meeting after said call. [R. C. 1905, § 10338; 1883, 
Sp. ch. 30, § 8; 1890, ch. 164, § 7; R. C. 1895, § 8524.] 


See note immediately preceding section 11191. 

§ 11198. Records open to inspection. All books, records and documents 
relating to the concerns and business of either of such institutions shall, at 
all times, be open to the examination of the board of trustees or any member 
thereof or any citizen of this state. [R. C. 1905, § 10339; 1883, Sp. ch. 30, 
§ 17; R. C. 1895, § 8525. ] 

§ 11199. Officers must not be interested in contract. N either of said boards 
of trustees nor any member thereof, nor any officer, guard, agent, overseer or 
employe at such institution shall be pecuniarily interested or concerned 
directly or indirectly in any contract, either verbal or written, that may be 
entered into by any person or persons on behalf of the state for any purpose 
whatever connected with the business of such institution. [R. C. 1905, 
§ 10340; 1883, Sp. ch. 30, § 21; R. C. 1895, § 8526.] 

Power of a public officer to contract with the public body which he represents. 15 
L.R.A. 520, 

§ 11200. Inventory of personal property. Contents. Each board of trustees 
and the warden, or superintendent, shall annually, between the first and 
fifteenth days of November, and at each change of warden or superin- 
tendent, make out in triplicate an inventory in detail of all the personal 
Property at or pertaining to the institution under their charge, and belonging 
to the state, or in which the state has any interest; one copy of which shall 
be retained in the office of the warden, or superintendent, and one copy 
delivered to the governor and one copy to the state auditor. Said inventory 
shall specify what articles or items are intended to be kept for use and what 
articles or items are intended for immediate consumption. Each inventory 
after the first shall particularly note any and all changes in, losses from or 
additions to the articles or items intended to be kept for use. Said inventories 
shall also contain a particular enumeration by name of all the books, records, 
reports, contracts or other papers required by law to be kept at such institu- 
tion or that may be there kept, but not the certified copy of the judgment and 
Sentence of the court ordering the imprisonment or commitment of any person, 
after said person is discharged. [R. C. 1905, § 10341; R. C. 1895, § 8527.] 

§ 11201. Contracts. Approval. How executed. How property kept. 
The warden shall make all contracts on the part of the state on account of 
the business of the penitentiary, and the superintendent shall make all con- 
tracts on the part of the state on account of the business of the reform school. 
Before such contracts shall take effect, they shall be reduced to writing and 
approved by the board of trustees of the institution for which they are made ; 
Provided, that when the wants or necessities of either require the immediate 
purchase of supplies of any kind the warden or superintendent, as the case 
may be, may purchase the same for the time being in open market, without 
any contract, or otherwise in such manner and upon such terms and conditions 
as in his judgment will best promote the interests of the state. All contracts 
lawfully made by the warden or superintendent, on account of the business 
of the penitentiary or reform school respectively, shall be executed in the 
name of the state and deemed the contracts of the state, and all property of 
every kind and money in charge of the warden or superintendent, or that shall 
Come to his hands or under his control on account of the institution under 
his charge or from the business thereof is the property of the state and shall 
at all times be kept separate and apart from his own; provided, that the 
money and effects, except clothing, in possession of each inmate when com- 


mitted to the penitentiary or reform school, shall be preserved by the warden 
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or superintendent and returned to such inmate when discharged. [R. C. 
1905, 3 10342; 1883, Sp. ch. 30, § 22; R. C. 1895, § 8528.] 
ee note immediately preceding section 11191. ae 

§ 11202. Supplies. Yearly contract. Proposals. The necessary provisions, 
fuel, lights, chothing, bedding, medicines and all other supplies and materials 
for such institution shall be furnished thereat by the year by contract when 
the same is practicable, to be made by the warden or superintendent under 
the direction and_subject to the approval of the board of trustees, upon 
competitive bids, with such persons as will furnish the same on the best 
terms. The warden or superintendent shall publish previous notice, for at 
least three successive weeks, in at least two newspapers published in the state, 
of the articles, supplies and materials wanted, the quantity and quality thereof, 
as near as the same can be ascertained, the time and manner of delivery 
and the period during which such articles, supplies and materials shall be 
received; and in awarding said contracts preference shall be given to pro- 
posals from persons residing and doing business within this state. [R. C. 1905, 


§ 10343 ; 1883, Sp. ch. 30, § 23; R. C. 1895, § 8529.] 
See note immediately preceding section 11191. 
Rights under statute requiring award of public contract to lowest bidder. 26 L.R.A. 
707; 30 L.R.A.(N.S.) 126. 
Discretion in choosing between bidders for public contract. 38 L.R.A.(N.S.) 653. 


§ 11203. Proposals in writing. Opening. Powers of board. All proposals 
shall be in writing and sealed and upon the day appointed in the notice 
provided for in the last section, which shall be a day appointed for a regular 
monthly meeting of the board of trustees, the proposals shall be opened by 
the warden or superintendent, in the presence of the board of trustees and 
such bidders as may desire to be present, and submitted to said board. The 
board of trustees and the warden or superintendent, as the case may be, 
shall thereupon ascertain from the proposals submitted the person or persons 
offering the best terms and award the contract accordingly; provided, it 
shall appear that said proposal is as low as the fair market price, but in case 
no proposal is accepted notice may again be published and all proceedings 
had anew as hereinbefore provided; provided, further, that the person or 
persons whose proposal or proposals are so accepted shall execute a written 
contract with the state in accordance with such proposal or proposals and 
give bond to the state with good and sufficient sureties, to be approved by 
the warden, or superintendent, for the performance of such contract. The 
notice hereinbefore provided for shall require said bond and specify its 
amount, to be twice the estimated value of the articles, supplies or materials 
to be contracted for, but in ne case shall the amount of said bond exceed 
the sum of three thousand dollars. The said notice shall reserve the right to 
accept or reject any bid or part of a bid, and require each proposal to be 
accompanied by a certified check for at least one hundred dollars, payable 
to the order of the warden or superintendent, to be forfeited to the state in 
case the person or persons whose proposal or proposals are accepted shall 
fail to execute the contract and give the bond as hereinbefore provided 
within fifteen days after notice of said acceptance, or otherwise in case said 
contract is executed and bond given or in case a proposal is not accepted, 
to be returned to the bidder. Any and all proposals not deemed advantageous 


to the state may be rejected. [R. C. 1905, § 10344; 1883, Sp. ch. 30, § 24; 
R. C. 1895, § 8530.] 


note immediately preceding section 11191. 


ARTICLE 4.— THE WARDEN AND OFFICERS OF THE PENITENTIARY AND THEIR 
DUTIES. 


_§ 11204. Officers of penitentiary. Residence. The officers of the peniten- 
tiary shall be one warden, who shall be its general superintendent and secre- 
tary of the board of trustees; one deputy warden, who shall be chief turnkey ; 
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one bookkeeper, who shall be assistant gatekeeper; one, or in the discretion 
of the board of trustees and warden, two chaplains, and such other officers, 
guards, overseers, agents and employes as may be necessary. The warden 
and deputy warden shall reside at the penitentiary. [R. C. 1905, § 10345 ; 
1899, ch. 119; R. C. 1899, § 8531.] 

§ 11205. Appointment of officers. Term of office. The board of trustees 
of the penitentiary shall appoint the warden and may remove him at any time. 
The term of office of the warden, unless sooner removed by the board of 
trustees, shall be two years and until his successor is appointed and qualified. 
All other officers and employes shall be appointed by the warden, subject to 
the approval of the board of trustees, and shall hold office during the pleasure 
oe Bae warden. [R. C. 1905, § 10346; 1883, Sp. ch. 30, § 14; RB. C. 1895, 

32. 
; Sa, note immediately preceding section 11191. 

§ 11206. Warden, how shall qualify. Other officers. The warden shall, 
before entering upon the duties of his appointment, execute a bond, jointly 
and severally, with two or more sureties, to be approved by the board of 
trustees, in the penal sum of fifteen thousand dollars, to the state of North 
Dakota and conditioned to the effect that he will faithfully and impartially 
perform the duties imposed upon him by such appointment and according 
to law, and that he will, at all times, faithfully account for all moneys and 
Property that shall come to his hands or under his control by virtue of his 
office or under color thereof, and shall also take and subscribe an oath, to 
be indorsed upon said bond or appended thereto, that he will support the 
constitution of the United States, the constitution of the state of North 
Dakota and faithfully and impartially discharge the duties of his appoint- 
ment according to law and to the best of his ability, and said bond and oath 
shall be filed and retained in the office of the state treasurer. And each of 
the other officers and employes shall, before entering upon the duties of his 
appointment, take and subscribe an oath of like import and such oath shall 
be filed and retained by the warden. The board of trustees may require the 
warden to execute and file a new and additional bond, with other and satis- 
factory sureties, in a larger sum than that specified above whenever in its 
judgment it may be deemed necessary. [R. C. 1905, § 10347; 1883, Sp. ch. 
30, § 19; R. C. 1895, § 8533. ] : 

§ 11207. Salary of warden. Other officers. The warden shall receive a 
Salary to be fixed by the board of trustees but not to exceed two thousand 
dollars per annum, and all other officers and employes such amounts as the 
board of trustees may, from time to time, determine and establish. [R. C. 
1905, 10848 5 1883, Sp. ch. 30, § 15; R. C. 1895, § 8534.] 

note immediately preceding section 11191. 

§ 11208. Powers and duties of warden. Visitors. Records. It shall not 
be lawful for both the warden and deputy warden to be absent from the 
penitentiary at the same time, except by permission of the board of trustees, 
but in such case such board shall in its discretion designate one of its number 
to act as warden during such absence. The warden shall, under the direction 
of the board of trustees, have the charge, custody and control of the peni- 
tentiary and the persons committed thereto, together with all lands, buildings, 

iture and tools, implements, stock and provisions and every other species 
of property pertaining thereto or within the precincts thereof, and shall 
superintend and be responsible for the police of the penitentiary and ia 
discipline of the inmates; he shall keep and preserve accurate records of al 
the meetings of the board of trustees; he may make such rules and regulations 
for the admission of visitors, including a gate fee for their admission, as ae 
be deemed necessary, subject to the approval of the board of trustees, ea 
may designate days for the admission of visitors and limit such days to no 
less than two in each week. The warden shall be his own clerk and keep a 
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correct record of all transactions of his office and a correct account of all 
his doings; he shall keep a daily journal of the proceedings of the penitentiary, 
in which he shall note all infractions of the rules and regulations thereof by 
any officer or employe, and shall enter in such journal a memorandum of 
every complaint made by any inmate, of cruel or unjust treatment by any 
officer or other person, or a want of proper clothing or food, and also any 
infraction of the rules and regulations of the penitentiary by any of the 
inmates, naming him and specifying the offense, and the punishment, if any, 
inflicted therefor, and said journal and memorandum shall be laid before 
the board of trustees at every meeting. [R. C. 1905, § 10349; 1883, Sp. eh. 30, 
§ 18; R. C. 1895, § 8535.] 

§ 11209. Warden to make rules and regulations. The warden shall make 
such rules and regulations not inconsistent with the laws of this state, for the 
government of the officers, employes and inmates of the penitentiary, as he 
may deem necessary and proper, subject to the approval of the board of 
trustees, and he may, from time to time, with the approval of the board of 
trustees, make such changes in said rules and regulations as he may deem 
necessary and a printed copy of the rules and regulations of the penitentiary 
shall be furnished to each and every person committed to the penitentiary 
at the time he is received, and to each and every officer, overseer, guard and 
employe thereof at the time he is appointed and sworn, and ten copies to 
the state library for the use of the state officers and the public. [R. C. 1905, 
§ 10350; 1883, Sp. ch. 30, § 20; R. C. 1895, § 8536.] 

§ 11210. Deputy warden. Bond. Duties. Whenever there is a vacancy 
in the office of warden or the warden is absent, all the duties of the warden 
shall devolve upon and be performed by the deputy warden until the vacancy 
is filled or the warden returns. The deputy warden before entering upon 
the duties of his appointment shall execute a bond to the state in the sum 
of ten thousand dollars conditioned to the effect that he will at all times 
faithfully and impartially discharge the duties of his appointment according 
to law and the rules and regulations of the penitentiary. [R. C. 1905, § 10351; 
R. C. 1895, § 8537.] 

§ 11211. Whom employed as chaplain. Compensation. The warden shall 
employ the resident clergymen of Bismarck or its vicinity of all denomina- 
tions, to officiate alternately as chaplain at the penitentiary at a sum not 
exceeding five dollars per week. [R. C. 1905, § 10352; R. C. 1895, § 8538. | 

§ 11212. Duties of employes. Acts prohibited. All officers and persons 
employed in and about the penitentiary shall perform such duties in the 
oversight and charge thereof, the use and care of the property belonging 
thereto, and the custody, discipline, government and employment of the 
inmates as shall be required of them by the warden, in conformity to law and 
the rules and regulations of the penitentiary; and no such officer or employe 
shall be engaged directly or indirectly in procuring a pardon for any person 
confined therein. Any officer or employe violating the provisions of this 
section shall be immediately removed. [R. C. 1905, § 10353; 1883, Sp. ch. 30, 
§ 29; R. C. 1895, § 8539.] 


ARTICLE 5.— How Persons CoMMITTED TO THE PENITENTIARY. 


§ 11213. Sheriffs. Commitments to penitentiary. The sheriff of each 
county, or some person appointed by the court, shall convey to the peniten- 
tiary all persons convicted in his county and sentenced to be confined in sal 

penitentiary, and as soon as may be after such conviction and sentence shall 
have been had; and after delivering such person or persons to the warden, 
together with a copy of the judgment and sentence of the court ordering 
such imprisonment certified by him, the warden shall deliver to such sheriff 
a receipt in which he shall acknowledge the delivery to him of such person, 
naming him, and the sheriff shall return said receipt to the clerk of the court 
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where said conviction and sentence were had and said clerk shall file and 
retain the same in his office; and it shall be the duty of the warden to receive 
any person so convicted, sentenced and delivered to him, and such person to 
retain and confine and imprison in the penitentiary until the expiration of the 
term of his sentence or until otherwise lawfully entitled to be released. It 
shall also be the duty of the warden immediately upon receipt of any person 
committed to the penitentiary to enter in a book to be by him kept for that 
purpose and as an official record of the penitentiary, the name, age, sex, 
color, height and nationality and each and every other fact, characteristic 
and condition, natural or artificial, that may in any way tend to aid in the 
identification of such person. [R. C. 1905, § 10354; 1883, Sp. ch. 30, § 27; 
1885, ch. 57, § 1; R. C. 1895, § 8540.] 

§ 11214. Inmates of penitentiary in custody of warden. All inmates of 
the penitentiary shall be in the charge and custody of the warden and he 
shall care for, govern and employ them in the manner prescribed by law, 
the rules and regulations of the penitentiary and in conformity to the respec- 
tive sentences under which they are confined. [R. C. 1905, § 10355; 1883, 
Sp. ch. 30, § 28; RB. C. 1895, § 8541.] 


ARTICLE 6.— DIMINUTION OF SENTENCE FOR Goop CoNnpDvcrT. 


§ 11215. Diminution regulated. Powers of trustees. Every person com- 
mitted to the state penitentiary under sentence other than for life, who shall 
have no infraction of the rules and regulations of the prison or laws of the 
state recorded against him, shall be entitled to a deduction from the term 
of the sentence for each year, or pro rata for any part of a year, when the 
sentence is for more or less than one year, as follows: From and including 
the first year up to the third year, a deduction of two months for each year; 
from and including the third year, up to the fifth year, a deduction of seventy- 
five days for each year; from and including the fifth year and up to the 
seventh year, a deduction of three months for each year; from and including 
the seventh year up to the eleventh year, a deduction of one hundred and 
five days for each year; from and including the eleventh year up to the 
period fixed for the expiration of the sentence, a deduction of four months 
for each year; and it shall be the duty of the warden to discharge any such 
person from the penitentiary when he shall have served the term of his sen- 
tence less the time he may be entitled to have deducted therefrom for good 
behavior as hereinbefore provided, and in the same manner as if no deduction 
had been made; provided, that if any person committed to the penitentiary 
shall be guilty of the violation of any of the rules and regulations thereof, 
or of the laws of the state, the board of trustees or warden may and are 
hereby empowered at their discretion to deprive such person of a portion 
or all, according to the flagrancy of his infraction of the rules and regulations, 
of the diminution of the term of his sentence. [R. C. 1905, § 10356; 1897, 
ch. 107; R. C. 1899, § 8542.] 

See note immediately preceding section 11191. 

Construction and effect of statutes as to reduction of term of imprisonment for good 
behavior. 34 L.R.A, 510. 

Constitutionality of statutory credits for good behavior. 34 L.R.A. 509; 1 
L.R.A.(N.S.) 520. 

§ 11216. Warden shall keep record. The warden shall keep a true record 
of the conduct of each inmate of the state penitentiary, showing each infrac- 
tion of the rules and regulations thereof, with the date and character of each 
offense, which record shall be open to the inspection of the board of trustees 
at any regular or special meeting thereof; provided, that if any inmate of 
the penitentiary is deprived of any portion or all of his good time by reason 
of the violation of the rules and regulations of the prison, he shall be notified 
of the same by the warden, and a record thereof made in the deportment 
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register, with reasons for such deduction; provided, further, that any person 
confined in the state penitentiary at the taking effect of this article shall 
be entitled to the benefits of its provisions for the remainder of his term ; 
the deductions from the term of his sentence for good conduct to be based 
on the length of time he has served, as provided in the preceding section. 

(R. C. 1905, § 10357; 1897, ch. 107; R. C. 1899, § 8543. ] 

_§ 11217. Reward for good behavior. Whenever any inmate of the peniten- 
tiary, by continued good behavior, diligence in labor or study or otherwise, 
shall surpass the general average of the inmates, he may be compensated 
therefor at the discretion of the governor in addition to the diminution of 
the term of his sentence hereinbefore provided for, upon the recommendation 
in writing of the board of trustees, either by the further diminution of the 
term of his sentence, or by the payment of money, or by both. [R. C. 1905, 
§ 10358; 1883, Sp. ch. 30, § 49; R. C. 1895, § 8544.] 

§ 11218. Punishment for infraction may be alleviated. Whenever any 
person committed to the penitentiary, and as a punishment for any infraction 
of the rules and regulations thereof, is being deprived of any of the ordinary 
privileges enjoyed by the other inmates, periodically or otherwise, shall 
conduct himself in a peaceful, obedient and industrious manner, the board of 
trustees may suspend the further infliction of such punishment during his 
et aaa [R. C. 1905, § 10359; 1888, Sp. ch. 30, § 42; R. C. 1895, 


Articte 7.— Discipline, EMPLOYMENT AND DIsOHARGE OF INMATES. 


§ 11219. Employment and discipline of inmates of penitentiary. All per- 
sons sentenced to the punishment of imprisonment in the penitentiary and 
committed thereto shall be constantly employed for the benefit of the state. 
No communication shall be allowed between such persons and any person 
without the penitentiary except under such supervision as may be prescribed 
by the rules and regulations thereof. No person shall, without the consent 
of the warden, bring into or carry out any writing or any information to or 
from any inmate of the penitentiary. Persons committed to the penitentiary 
shall be confined in separate cells at night, whenever there are cells sufficient, 
and in the daytime all intercourse between them shall be prevented as far as 
practicable. All communications between male and female inmates shall be 
prevented. [R. C. 1905, § 10360; 1883, Sp. ch. 30, § 31; R. C. 1895, § 8546.] 

Right to compel prisoners to labor. 27 L.R.A. 593. 
Hard labor as cruel and unusual punishment. 35 L.R.A. 566. 

§ 11220. Spirituous liquors prohibited. Physician’s orders. No spirituous 
or fermented liquors shall, under any pretense whatever, be brought into the 
penitentiary or upon the grounds except by the direction in writing of the 
physician and the fact noted in the journal of that day; nor shall spirituous 
liquors or any article of indulgence be allowed any inmate except by order 
of the physician, which order shall be in writing and for a definite and limited 
period. The warden may, in his discretion, make a moderate allowance of 
tea, coffee or tobacco to inmates as a reward for industry and good behavior. 
[R. C. 1905, § 10361; 1883, Sp. ch. 30, § 33; R. C. 1895, § 8547.) 

_ § 11221. Food of inmates of penitentiary. The daily sustenance of the 
inmates of the penitentiary not in the hospital shall consist of wholesome 
coarse food, with such proportions of meats and vegetables as the warden 
shall deem best for the health of the inmates. [R. C. 1905, § 10362; 1883, 
Sp. ch. 30, § 32; R. C. 1895, § 8548.] 

_-§ 11222. Beds and clothing of inmates. The clothing and bedding of the 
inmates shall be of such quality and quantity as the warden may direct, 
regard being had to their health and comfort. [R. C. 1905, § 10363; 1883, 
Sp. ch. 30, § 34; R. C. 1895, § 8549.] 
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§ 112238. Warden to maintain discipline. Assistance. All necessary means 
shall be used, under the direction of the warden, to maintain order in the 
penitentiary, enforce obedience, suppress insurrections and effectually prevent 
escapes, even at the hazard of life, for which purpose he may at all times 
command the aid of the officers of the penitentiary and of the citizens outside 
the precincts thereof, and any citizen refusing to obey such command shall be 
hable to such fines, penalties and forfeitures as apply to persons refusing to 
obey a sheriff or other officer calling upon the aid of the county to assist 
im serving process or for quelling an insurrection. [R. C. 1905, § 10864; 1883, 
Sp. ch. 30, § 35; RB. C. 1895, § 8550.] 

§ 11224. Refractory inmates may be restrained. Whenever any inmate of 
the penitentiary offers violence to any officer or guard thereof or to any other 
person or inmate, either within the grounds or precincts of the penitentiary 
or at any place where said inmate may be or may be employed, or attempts 
to do any injury to the buildings or any workshop or to any appurtenances 
thereof, or disobeys or resists any reasonable command of any officer or guard, 
such officers and guards shall use all reasonable means to defend themselves, 
are fo putore the observance of discipline. [R. C. 1905, § 10365; R. C. 1895, 

§ 11225. Uniform kindly treatment of inmates. The warden and all 
officers of the penitentiary shall uniformly treat the inmates thereof with 
kindness, and the warden shall require of the officers and guards that, in the 
execution of their respective duties, they shall in all cases refrain from 
boisterous and unbecoming language in giving their orders and commands. 
There shall be no corporal or other painful or unusual punishment inflicted 
upon the inmates of the penitentiary for violation of the rules and regulations 
thereof. [R. C. 1905, § 10366; 1883, Sp. ch. 30, § 36; R. C. 1895, § 8552.) 


sen eeiRe and other corporal punishments as cruel and unusual punishment. 35 L.R.A. 


§ 11226. Discharge of inmates. Clothing. Employment. Every person 
committed to the penitentiary shall, when discharged, be provided with a 
decent suit of clothes and a sum of money, not to exceed five dollars, and 
also transportation to the place where he received sentence. He may be 
allowed employment at or in the penitentiary, under the rules and regulations 
established for the government of the inmates, for such period of time and 
at such rate of compensation as the warden shall deem proper and equitable; 
Provided, that any person so discharged who has no infraction of the rules 
Tecorded against him, may be employed by any lessee of the workshop at 
the penitentiary for such time and for such wages and in such manner as 
may be agreed upon and approved by the warden; provided, however, that 
no person discharged from the penitentiary shall, in any way, be given 
supervision or authority over any inmate thereof. ([R. C. 1905, § 10367; 
1883, Sp. ch. 30, § 38; R. C. 1895, § 8553.] 

_§ 11227. Employment of inmates. Escapes. If the warden shall at any 
time deem it for the interest of the state, he may employ the inmates of the 
penitentiary outside the yard thereof in cultivating and Improving any 
ground belonging thereto or in doing any work necessary to be done in the 
Prosecution of the business of the penitentiary, or in the erection, repair or 
Improvement of any or all the state buildings at Bismarck including the 
executive mansion, and the grounds of such buildings and mansion; and 
in all such cases the warden shall detail such force from the officers, guards 
and employes of the penitentiary as he shall deem necessary to watch and 
guard them; and in case any person committed to the penitentiary and so 
employed as in this section provided, shall escape, he shall be deemed to have 
escaped from the penitentiary proper and punished accordingly; provided, 
however, that the warden shall be held responsible for the escape of any such 
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person through the negligence of himself or any of his subordinates. [R. C. 
1905, § 10368; 1883, Sp. ch. 30, § 40; R. C. 1895, § 8554.] 


Constitutionality of statute punishing escape by reimprisonment for term dependent 
upon length of original term. 22 L.R.A.(N.S.) 1123. 


ARTICLE 8.— ESCAPES. 


§ 11228. Escapes generally. Rewards. Payment. When any inmate 
escapes from the penitentiary the warden shall use every means at his com- 
mand for the apprehension of such person and for that purpose he may offer 
a reward, not to exceed one hundred dollars, and not less than twenty-five 
dollars; provided, that if such escape was by reason of the negligence of 
the warden or any officer under him, the reward thus offered shall be paid 
by the warden, and the board of trustees are hereby empowered finally to 
determine the liability of the warden for any such reward. The warden may 
adopt such other measures as he may deem proper, with the approval of the 
board of trustees, to aid in the detection and capture of persons escaping 
from the penitentiary. [R. C. 1905, § 10369; 1883, Sp. ch. 30, § 43; R. C. 
1895, § 8555.] 

See note immediately preceding section 11191. 


ARTICLE 9.— PAROLE OF INMATES. 
As to provisions for indeterminate sentence and parole of persons convicted of certain 
crimes see sections 10943~10949. 

§ 11229. Board of trustees may parole. Rules. Approval. The board of 
trustees of the penitentiary are hereby empowered to parole persons confined 
in the penitentiary and not hereinafter excepted and to establish rules and 
regulations under which such persons may be allowed to go upon parole 
outside of the buildings and inclosures thereof. The rules and regulations 
as established by the board of trustees shall not take effect until submitted 
to and approved by the governor. [R. C. 1905, § 10370; 1891, ch. 92, § 1; 
R. C. 1895, § 8556.] : 

As to the powers of the board of trustees of the penitentiary being vested in the 


board of control, see note immediately preceding section 11191. 
Conditional pardons and parole of prisoner. 14 L.R.A. 285. 


§ 11230. What inmates may not be paroled. The following described 
persons shall not under any circumstances be paroled from the penitentiary : 

1. A person convicted and sentenced for the crime of murder either in 
the first or second degree. 

2. A person finally convicted, in any jurisdiction, of a felony other than 
that for which he is being punished. 

3. A person who has not served the minimum time of imprisonment pre- 
scribed by law for the crime of which he was convicted. 

4. A person who has not maintained a good record at the penitentiary for 
at least six months previous to his parole. [R. C. 1905, § 10371; 1891, ch. 92, 
§ 1; R. C. 1895, § 8557.] 

§ 11231. Requirements precedent to parole. No parole shall be granted 
to any person confined in the penitentiary unless: 

1. The warden in writing recommends his parole to the board of trustees. 

. At least four members of the board of trustees approve and indorse 
said recommendation. 

3. The governor approves and indorses such recommendation. 

4. The friends of such person have furnished satisfactory evidence to the 
board of trustees, in writing, that employment has been secured for him 
with some responsible citizen of the state and certified to be such by the 
judge of the county court of the county where such citizen resides. 

5. The board of trustees is convinced that he will conform to the rules and 


regulations adopted by said board. [R. C. 1905, § 10372; 1891, ch. 92, §§ 2, 3; 
R. C. 1895, § 8558.] 
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§ 11232. Grounds for recommending parole. It shall not be lawful for 
the warden, the board of trustees or the governor or any or either of them in 
considering or recommending the parole of any person confined in the peniten- 
tiary to receive, hear or entertain any petition or any argument of attorneys, 
but the only ground for such recommendation shall be such person’s general 
demeanor and record of good conduct at the penitentiary. [R. C. 1905, 
§ 10373; 1891, ch. 92, § 3; R. C. 1895, § 8559.] 

§ 11283. Breach of parole. Order of recommitment. Any person when on 
parole from the penitentiary shall be deemed to be in custody, and under 
control of the board of trustees and subject at any time until the expiration 
of the term for which he was sentenced, to be taken into actual custody and 
returned to the penitentiary. The board of trustees is hereby fully empowered 
to enforce the rules and regulations made by it for the paroling of persons 
committed to the penitentiary, and, at any time, when satisfactorily informed 
that any person out on parole has violated any of such rules and regulations, 
may order that such person be taken into actual custody and recommitted 
to and confined in the penitentiary as provided in his sentence. The board 
shall enter in the record of its proceedings any such order and a copy of 
such order certified by the secretary of the board may be delivered to any 
sheriff or other peace officer of the state, for service and return, and it shall 
be the duty of any such officer to receive the same and to apprehend and 
immediately return and deliver to the warden at the penitentiary any such 
person named in such order, and the warden shall receive and reimprison 
such person as upon his original sentence. [R. C. 1905, § 10374; 1891, ch. 92, 
§ 1; R. C. 1895, § 8560.] 

[reach of conditions of parole or pardon. 14 L.R.A. 288. 


§ 11234. Execution of order. Fees and payment. The officer executing 
any such order of the board of trustees shall indorse thereon a return of his 
doings thereunder and the said certified copy and return, delivered to the 
warden with the person named therein, and the warden shall give to such 
officer, to be retained by him, a certificate acknowledging the receipt of such 
person and such certified copy of the order and his return. The fees of any 
officer for executing any order of the board of trustees for the return of 
any person to the penitentiary shall be the same as provided by law for the 
commitment of a person to the penitentiary under a sentence of the court, 
but in no case shall the fees exceed the sum of one hundred dollars. The 
board of trustees shall provide in its rules and regulations that any person 
before being paroled from the penitentiary shall deposit with the warden a 
sum of money not exceeding one hundred dollars to defray the expenses of 
his return, and the manner of auditing and paying such expenses; provided, 
that any money so deposited and not so used shall be returned to the person 
so depositing it at the expiration of the term of sentence of the person, or 
upon his final discharge from the penitentiary. [R. C. 1905, § 10375; 1891, 
ch. 92, § 1; RB. C. 1895, § 8561.] 


ARTICLE 10.— EsTABLISHMENT AND REGULATION OF TWINE AND CoRnDAGE PLANT. 


§ 11235. Establishment and operation. The board of trustees of the state 
penitentiary is hereby authorized. and empowered to establish a hard fibre 
twine and cordage plant at the said penitentiary and to operate the same 
for the benefit of the state in the manner hereinafter prescribed. [R. C. 1905, 
§ 10376; 1899, ch. 163, § 1; R. C. 1899, § 8562.] 

See note immediately preceding section 11191. 

§ 11236. Buildings, how constructed. The said board of trustees shall at 
as early a date as practicable construct the necessary buildings and pur- 
chase the machinery, tools, fixtures and all other things that may be pay’ 
to establish such twine and cordage plant at a cost not to exceed the sum 0 
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te ra ada dollars. [R. C. 1905, § 10377; 1899, ch. 163, § 2; R. C. 1899, 
8563. 

§ 11237. Purchase of stock and supplies. Whenever in their judgment it 
shall seem wise the said board of trustees shall purchase the stock, material, 
supplies and all other things necessary or incident to the successful operation 
of said plant and shall proceed to operate the same, subject to the conditions 
hereinafter contained and under such regulations as said board of trustees 
may from time to time prescribe. [R. C. 1905, § 10378; 1899, ch. 163, § 3; 
R. C. 1899, § 8564.] 

§ 11238. Appropriation. In the operation of said plant the said board of 
trustees shall be, and are hereby authorized to use the balance of the one 
hundred and fifty thousand dollars appropriated in and by section 11242 
for the purpose of establishing and operating such plant, which may remain 
after the expenditures referred to in section 11236 have been made, and they 
are further authorized to use for the purposes specified in this section and 
the last preceding section, any additions to this fund arising from sales of 
product of the plant, or so much thereof as may be necessary, and the funds 
or money referred to in this section shall be known as the ‘‘ operating fund.”’ 
[R. C. 1905, § 10379; 1899, ch. 163, § 4; R. C. 1899, § 8565.] 

§ 11239. Auditor authorized to draw warrants. The expenditures under 
this article shall be made in all respects as now provided by law, except that 
the state auditor is hereby authorized and required to issue his warrant on 
the state treasurer for the cost of fibre and transportation charges on the 
same, and for any other item or thing purchased which must be paid for in 
cash before delivery, at such times and in such amounts as may be needed 
by said board of trustees to pay for the fibre purchased and transportation 
charges thereon, and are to be issued upon the written application therefor, 
signed by the officers of said penitentiary who are authorized from time to 
time to sign the expense lists and orders for the institution; and contracts 
for the delivery of such fibre and bills for transportation of same must be 
delivered to said state auditor, by said officers of the penitentiary, at the 
time of making such written application, and are to be accepted and held by 
him as vouchers for the warrants issued by him, until such time as the regular 
vouchers therefor can be obtained and filed with the state auditor, which 
shall be done by the board of trustees of said penitentiary at the earliest 
practicable date. [R. C. 1905, § 10380; 1899, ch. 163, § 5; R. C. 1899, § 8566. ] 

§ 11240. Product of the plant, how disposed of. The product of said twine 
and cordage plant shall be disposed of under the direction of the board of 
trustees of said penitentiary, under regulations to be prescribed by them, 
subject only to the following restrictions, viz.: The board of trustees at a 
regular or special meeting held not later than February in each year, shall 
fix prices at which the praduct of the plant shall be sold during the ensuing 
season, such prices to be based on the cost of the product and the demand 
for it; prices for car load lots may, in their discretion, be fixed at not more 
than one-half cent per pound under prices for smaller lots. The products 
shall be sold only to those living in the state and intending or agreeing to 
use it, or sell it for use in the state, except that it shall be lawful at any 
time after May first of any year to sell a part of such product outside of the 
state if for any reason at that time in the judgment of the said board it 
becomes necessary to do so to protect the interests of the state. The price 
of the product of the plant so established as above provided, shall continue 
to be the price for the season, unless it shall become evident to the board 
that the price so established is such that it will prevent the sale of the 
product, or such that the state will not receive a fair price, based on the 
market value of like products, in which case the change in price can be made 
at any regular or special meeting of said board thereafter held; provided, 
that rope may be sold outside the state at any time. [1911, ch. 203; 1907, 
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ch. st ; 1; R. C. 1905, § 10381; 1899, ch. 163, § 6; RB. C. 1899, § 8567; 1901, 
ch. 198. 

§ 11241. Duty of accounting officer. It shall be the duty of the warden 
of the state penitentiary to keep a true and accurate account of all notes, 
evidences of indebtedness and money received by him for the sale of the 
product of said plant, and at the end of each month to turn all money so 
received over to the state treasurer and take his receipt therefor and he 
shall at the same time furnish the state auditor with a statement showing 
the amount of the same and the source from which it came; and all sums 
80 placed in the hands of the state treasurer, arising from sales of the product 
of said plant, shall be placed to the credit of the “‘ operating fund ’’ herein- 
before mentioned and referred to. On the failure of the warden to carry out 
any of the provisions hereof he shall be subject to a fine of not less than one 
hundred dollars or more than five hundred dollars. [1907, ch. 40, § 2; B.C. 
1905, § 10382 ; 1899, ch. 168, § 7; R. C. 1899, § 8568.] 

§ 11242. Providing funds. The governor, auditor and treasurer of the 
state of North Dakota are hereby authorized and instructed to issue and 
dispose of certificates of indebtedness, in denominations such as may seem 
to them advisable, to provide funds in an amount not to exceed one hundred 
and fifty thousand dollars, and at such discount as will allow a reasonable 
rate of interest, the proceeds thereof to be placed in the hands of the state 
treasurer; the same, or so much thereof as may be necessary to be used, is 
hereby appropriated for the purpose and to cover the expense of establishing 
and operating a ‘‘ twine and cordage plant ’’ at the state penitentiary, and is 
to be paid out by said state treasurer in the manner which is now or may 
hereafter be prescribed by law; such indebtedness to become due and payable, 
one-half on or before November 1, 1902, and the remaining half on or before 
November 1, 1904. [R. C. 1905, § 10383 ; 1899, ch. 189; R. C. 1899, § 8569. ] 

§ 11243. Bonds, issue of, by twine plant. The board of trustees of the state 
penitentiary are hereby authorized, empowered and directed to issue bonds 
for the sum of two hundred and ten thousand dollars for the purposes here- 
inafter stated. Said bonds shall be in denominations of one thousand dollars 
each, be payable one-half in ten and the other half in twenty years from the 
date thereof, and shall bear interest at a rate not exceeding five per cent per 
annum, payable semi-annually on the first days of January and July in each 
year, with coupons attached for each interest payment, which may be made 
payable anywhere in the United States; said bonds shall be executed by the 
President and secretary of said board, under the seal] of said penitentiary, and 
when executed shall be delivered to the state treasurer. [R. C. 1905, § 10384; 
1901, ch. 199, § 1.] 

§ 11244. Bonds, sale of. Proceeds, how applied. The state treasurer shall 
sell such bonds at the earliest date practicable after the receipt thereof, except 
those, the proceeds of which are to be used in paying off the certificates of 
indebtedness hereinafter referred to, which shall not be sold until the said 
certificates of indebtedness are due or can be paid before maturity, and dispose 
of the proceeds of such sales as follows: Seventy-five theusand dollars, or 
such part thereof as may be necessary, in paying at their maturity, or sooner 
if Possible, the certificates of indebtedness provided for and issued under the 
authority contained in chapter 189, laws 1899, which become due and payable 
on or before the first day of November, 1902, and the balance of said pro- 
ceeds shall be placed to the credit of the ‘‘ operating fund,’’ created in chapter 
163, laws 1899, to be paid out as in this article provided, and the moneys 
Taentioned and referred to are hereby appropriated for the purposes above set 
forth. [R. C. 1905, § 10385; 1901, ch. 199, § 2.] 

§ 11245. Bonds, what security for. The twine and cordage factory at the 
State penitentiary, with all machinery therein and everything appurtenant 
thereto, and all moneys, credits, materials and manufactured product of every 
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name and nature, is hereby pledged as a security for tlie payment of the said 
bonds, and the same are hereby created a lien thereon. [R. C. 1905, § 10386; 
1901, ch. 199, § 3.] 

§ 11246. Fiscal year and sinking fund of the twine plant. The fiscal year 
for all purposes connected with the said twine plant and cordage factory shall 
begin and end the same as the calendar year, and the state board of audit 
shall at the end of each fiscal year make, or cause to be made, an inventory 
and appraisement in triplicate, of all moneys, credits, materials, manufactured 
product and all other articles which are properly a credit to the ‘‘ operating 
fund ’’ above referred to, one copy of which shall be filed in the office of the 
governor, one copy in the office of the state treasurer, and the other in the 
office of the warden of the penitentiary, and whenever such inventory and 
appraisement shall show an excess over the sum of three hundred ten thousand 
dollars the state treasurer shall take from the said ‘‘ operating fund ’’ an 
amount equal to such excess and place the same in a sinking fund, which is 
hereby created for the payment of such bonds at maturity and the interest on 
nae al it shall become due. [1909, ch. 226; R. C. 1905, § 10387; 1901, ch. 

99, § 4. 

§ 11247. Bonds, interest on. How paid. The interest on the said bonds 
as it shall become due shall be paid by the state treasurer out of the sinking 
fund provided for in the last section; provided, however, that whenever there 
shall not be moneys available in said fund to pay the accrued interest on said 
bonds, it shall be the duty of the state treasurer to pay the interest out of 
the bond interest fund, and there is hereby appropriated out of such fund 
a sum sufficient to pay the same. [R. C. 1905, § 10388; 1901, ch. 199, § 5.] 

§ 11248. Binding twine, state a preferred creditor in sale of. The state 
of North Dakota is hereby made a preferred creditor in all cases of the sale 
on credit of the products of the twine and cordage plant at the penitentiary, 
and is also hereby made a preferred creditor in all cases of payments due 
ear state on any and all other contracts. [R. C. 1905, § 10389; 1901, ch. 200, 


ARTICLE 11.— TwINE PLant FINANCES. 


§ 11249. Cash payments. Affidavits therefor. The state auditor is hereby 
authorized to pay out of the twine plant operating fund, or other funds of the 
state penitentiary, to the treasurer of the state penitentiary, for the purpose 
of meeting the payment of sight drafts, freight bills, cash advanced to dis- 
charged inmates for transportation and temporary aid, or such other inci- 
dental items as it may be necessary for the warden or the board of trustees of 
the state penitentiary to pay in cash; provided, that the warden of the state 
penitentiary shall file with the state auditor an affidavit stating that certam 
specific sums are necessary to pay either sight drafts, freight bills, cash ad- 
vanced to discharged inmates for transportation and temporary aid, or other 
Incidental items and that this affidavit shall state further to what accounts 
Soe vik be credited by the treasurer of the state penitentiary. (1909, ch. 

§ 11250. Warrants therefor. The state auditor shall then draw a warrant 
upon the state treasurer for the amount stated in the affidavit of the warden 
of the state penitentiary, made payable to the treasurer of the state peniten- 
tiary. [1909, ch. 227, § 2.] 

§ 11251. Warrants. The warden of the state penitentiary is hereby au- 
thorized to issue warrants of the penitentiary in payment of the bills specified. 
[1909, ch. 227, § 3.] 

_ § 11252. Vouchers for warrants. Bills paid by the warden of the state pen- 
itentiary in this manner shall be by him properly vouchered and included in 
the next regular monthly expense list of the state penitentiary, and be verified 
Ae cia by the board of trustees of the penitentiary. [1909, ch. 227, 
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ARTICLE 12.— OrPEeRATION oF TWwINE PLANT. 


§ 11253. Length of working day. Overtime. The board of trustees of the 
state penitentiary may operate the twine plant during the entire twenty-four 
hours of the day, or so much thereof as they may deem wise, and they shall 
have authority to require the inmates of the penitentiary to work ten hours 
during the day, or so much thereof as they may direct. The twine plant 
may be operated more than ten hours per day; provided, that the board of 
trustees of the state penitentiary may pay all inmates who work more than 
ten hours per day not to exceed ten cents per hour for all work done in 
excess of ten hours per day, said sum for said excess work to be credited to his 
account. [1909, ch. 228, § 1.] 

§ 11254. Compensation to inmates. The board of trustees of the state pen- 
Itentiary may at their discretion pay all inmates a compensation for their 
labor, not to exceed the sum of six cents per day; provided, that the warden 
of the state penitentiary shall keep an inmates’ account with each inmate to 
whom any money is paid, and that no inmate shall be permitted to use any 
money credited to his account until there shall be to his credit not less than 
twenty-five dollars, which sum of twenty-five dollars shall be paid to him 
when he is released and discharged instead of the five dollar allowance for tem- 
porary aid. Whenever an inmate has more than twenty-five dollars earned and 
to his credit, his wife or minor children, or other person depending on him for 
support shall be entitled to draw five-sixths of such excess earnings; provided, 
that if he has no one dependent on him, that one-half of his earnings in 
excess of twenty-five dollars shall be placed in a general inmates’ benefit 
fund, and one-half shall be placed to the inmates’ personal account. The 
warden of the state penitentiary shall keep a correct account of the inmates’ 

benefit fund, showing receipts and expenditures. [1909, ch. 228, § 2.] 

_§ 11255. Rules and regulations. The board of trustees of the state peniten- 
“ary shall have full power to formulate rules and regulations for the payment 
of the wages to the inmates, and to determine what portion of the maximum 
wages shall be paid; provided, that no wages shall be paid except for labor 
performed by the inmate. [1909, ch. 228, § 3.] 


ARTICLE 13.— Stare Prison REVOLVING Funp. 


§ 11256. State prison revolving fund. There is hereby created a state prison 
revolving fund which shall be available for the purpose of carrying on indus- 
trial enterprises at the state penitentiary as provided herein, and such as may 
hereafter be authorized by law. But nothing in this act shall be construed 
to repeal any existing law relating to any funds now provided for the opera- 
oor .4 maintenance of the twine plant at the state penitentiary. (1911, ch. 

§ 11257. Portion of annual profits to be set aside for revolving fund. After 
the passage and approval of this act there shall every year be set aside from 
the net annual profits derived from the operation of the twine plant at the 
Penitentiary a sum equal to twenty-five per cent thereof. The fund thus 
accumulated shall constitute a state prison revolving fund and shall be ex- 
pended as provided in this act, or as may hereafter be authorized by law. 
(1911, ch. 204, § 2.] 

§ 11258. Disposition to be made of revolving fund. As soon as the state 
Prison revolving fund shall equal the sum of one hundred thousand dollars, 
the warden, under the direction of the board of trustees of the state peniten- 
tiary, shall take steps to arrange for the installation of the necessary equip- 
ment for the manufacture of farm machinery and implements including 

inders, mowers and hayrakes; and the revolving fund created by this act 
shall be used exclusively for the purchase of raw materials, payment of sala- 
mes and wages, and other expenses necessary and proper in conducting the 
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industrial enterprises authorized by law, and in the manufacture of farm 
implements and farm machinery. [1911, ch. 204, § 3.] 

§ 11259. Custody of fund. Manner of paying out. The state revolving 
fund shall be deposited in the state treasury and paid out on vouchers in the 
form and manner now provided by law, or by the rules of the state auditing 
board. [1911], ch. 204, § 4.] 

§ 11260. Provision for expenses of warden. The warden of the penitentiary 
shall be allowed actual and necessary traveling expenses in visiting state 
prisons elsewhere for the purpose of inspecting their method in carrying on 
industrial enterprises of the kind mentioned in this article. The expense so 
incurred shall be audited and paid in the manner now provided by law for 
i and paying the traveling expenses of state officers. [1911, eh. 204, 


ARTICLE 14.—- COMPENSATION OF PRISONERS IN STATE PENITENTIARY. 


§ 11261. Employment of convicts confined in the state penitentiary. The 
board of control of the penal and charitable institutions of this state and the 
warden of the state penitentiary are hereby authorized and required to use and 
employ all persons sentenced to the state penitentiary on productive industries 
within and around the penitentiary, for the benefit of the state, and for the 
use of public institutions owned, maintained and controlled by the state or 
on the public highways of the state, as provided by law. The board of control 
shall establish rules and regulations governing the employment, conduct and 
management of the prisoners when employed on the work provided for them. 
As far as practicable, such prisoner shall be employed on such labor as shall 
make it possible for him to acquire more complete knowledge in that industry 
for which he is most adapted and at which he can best earn a livelihood when 
paroled or discharged from the institution. Life prisoners may be paroled by 
the board of pardons, while employed by the board of control under the super- 
intendency of the warden outside of the penitentiary. [1918, ch. 217, § 1.] 

§ 11262. Convicts may be employed on public roads and at the state insti- 
tutions and by counties. The board of control is hereby authorized to employ, 
under the supervision of proper guards, all such convicts as it may deem 
practicable, not required in the twine plant or other departments of the pen- 
itentiary, and in and upon the construction and improvement of public high- 
ways, and convicts may be employed by any county of the state on the public 
roads thereof when it is mutually agreed to, by the state board of control and 
the county commissioners of such county, the county to pay all salaries and 
expenses in connection with the conduct of such road work. The convicts 
shall at all times be under the direct supervision and control of the state. 
Convicts may also be sent out under proper guards to improve the grounds 
and perform other labor at the various institutions owned, maintained and 
controlled by the state. Prisoners employed upon the public roads or at state 
institutions shall be placed in charge of and under the supervision of skilled 
laborers, who shall also act as guards, in such number and in such manner 
as said board of control may direct. Prisoners so employed shall, as far as 
practicable and advisable, be placed upon their honor and pledged not to 
attempt to escape. They shall be clothed in the same garb, plain and dis- 
tinguished by some insignia not too conspicuous. No prisoner shall be sent 
to do work in the community from which he was sentenced. No supervisor 
shall cause or permit any prisoner under his direction to be employed more 
than ten hours of any one day. [1913, ch. 217, § 2.] 

§ 11263. Tools and equipment. The warden, as directed by the state board 
of control, shall procure, or cause to be procured, all necessary machinery, 
tools, equipment, appurtenances and provisions needful for the purpose 0 
carrying on and conducting such trades and industries as may be authorized 
under the provisions of this article. [1913, ch. 217, § 3.] 


2528 


Reform School. CRIMINAL PROCEDURE. §§ 11264-11267 


§ 11264. Compensation. All prisoners when employed, either laboring 
inside or outside of said penitentiary, shall receive not less than ten nor more 
than twenty-five cents per day for work actually performed, as may be 
awarded by the warden, according to services rendered. The warden may 
assign or cause to be assigned a reasonable daily task to be performed by each 
convict and the compensation of such convict shall be in proportion to the 
amount of work he performs. In case he performs the daily task assigned 
him, he shall receive the maximum compensation herein provided for. The 
compensation of each convict shall be paid out of the particular fund credited 
to the industry in which such convict is employed, should there be such a 
fund, otherwise out of the twine plant fund. [1913, ch. 217, § 4.] 

§ 11265, Disposition of moneys earned. The money so earned shall be placed 
to the credit of such prisoner and sent monthly to anyone who may be de- 
pendent upon him for support, as determined by the field officer provided 
for in chapter 174 of the Laws of 1909, said field officer to report such de- 
pendents to the warden of the penitentiary, excepting that a fund of fifty 
dollars ($50) shall be accumulated during his term of confinement, and re- 
tained to be given the prisoner when his term expires or he is discharged, 
twenty-five dollars ($25) shall be given to him when he leaves the peniten- 
tiary. Should he conduct himself properly, the warden shall send him the 
balance not to exceed twenty-five dollars when in need or at the end of three 
months after leaving the penitentiary. Should he not conduct himself prop- 
erly, as determined from the report of said field officer, the remainder shall be 
sent to those dependent upon him. 

A prisoner not having anyone dependent upon him for support shall accumu- 
late his earnings and shall receive twenty-five dollars ($25) when discharged 
from the penitentiary and the balance not to exceed in any case the sum of 
twenty-five dollars ($25), should he conduct himself properly and become hard 
up before securing employment, as determined by said field officer, may be 
paid him. The balance not to exceed twenty-five dollars shall be paid to such 
prisoner at the end of six months, upon the recommendation of said field 
officer, that he is satisfied with the conduct of such prisoner during said 
period. Should such prisoner, after leaving the penitentiary, be arrested and 
convicted and sentenced to the penitentiary in this or any other state or 
country, the balance of the fund to his credit shall be forfeited and go into a 
fund created for the benefit of prisoners confined in the penitentiary and such 

d shall be used for the purchase of good literature, books and periodicals 
a a such other purposes as may be determined by the warden. [1913, ch. 
' .] provisions for field officer in chapter 174 of the Laws of 1909 are incorporated in 

section 10955 herein. ; j 

§ 11266, Merit system. The warden of tne penitentiary shall establish a 
merit system in such penitentiary, said merit system to be approved by the 
board of control, and when so approved, shall be posted in each cell or cage 
of said penitentiary. It shall be printed in legible English, and to such 
inmates who cannot read English, it shall be translated and explained in his or 
her native language. The merit system shall provide what shall constitute 
good and perfect conduct and what shall be deemed diligence in work or em- 
ployment. [1913, ch. 217, § 6.] . ceed 
_§ 11267. Extra ‘‘ good time.’’ Prisoners employed outside of the peniten- 
tlary and placed on their honor shall be credited with extra good time in 
addition to the good time now allowed by law. Such extra good time 
shall not be more than equal to the good time now provided by law. The 
board of control may allow other prisoners extra good time, not to exceed 
the limits herein stated, when the warden so suggests to the board of control. 
[1913, ch. 217, § 13] 8 

sor cduction of term of imprisonment for good behavior. 34 L.R.A. 509; 1 L.R.A.(N.S.) 
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§ 11268. Fines for misconduct of prisoner. The warden of the penitentiary 
may institute and maintain on the approval of the board of control, a uniform 
system of fines to be imposed at his discretion in place of other penalties and 
punishments to be deducted from the compensation or good time standing to 
the credit of any prisoner for the misconduct of such prisoner. [1913, ch. 217, 


§ 11268. Appropriation. There is hereby appropriated annually ten thou- 
sand dollars ($10,000) out of the receipts of the twine plant not otherwise 
appropriated, or so much thereof as may be necessary to carry out the pro- 
visions of this article. [1913, ch. 217, § 9.] 


ARTICLE 15.— EMPLOYMENT OF INMATES OF PENITENTIARY Upon Pusiic BUILD- 
INGS AND Roaps. 


§ 11270. Employment of inmates of the penitentiary. The board of trus- 
tees of the penitentiary of this state is hereby authorized and empowered 
to employ the convict labor of the state, or so much thereof as cannot be 
preferably otherwise employed, in the manufacture of brick, with which they 
are to make needed repairs, additions or improvements on the public buildings 
of the state. [R. C. 1905, § 10390; 1895, ch. 86, § 1; R. C. 1899, § 8571.) 

Right to compel prisoner to labor. 27 L.R.A. 593. 


§ 11271. Trustees may purchase tools and machinery. For the purpose 
of enabling the carrying out of the provisions of this article, said trustees 
are hereby authorized to purchase such tools and machinery as they may deem 
necessary. [R. C. 1905, § 10391; 1895, ch. 86, § 2; R. C. 1899, § 8572.) 


§ 11272. May be employed in improving roads and streets. Such trustees 
are authorized and empowered to employ so much of said labor as they may 
deem necessary in macadamizing or otherwise improving the roads and 
streets used as approaches to the penitentiary, state capitol or other public 
institutions within the state, and in making such improvements such board 
is authorized to contract indebtedness not exceeding one thousand dollars 
in any one year, which shall be paid out of any money that may be received 
from any contract now existing or that may hereafter be made for the employ- 
ment of such labor [R. C. 1905, § 10392; 1895, ch. 86, § 3; RB. C. 1899, § 8573.) 


§ 11273. Sale of products. Board therefor. Use of receipts. Such board 
of trustees shall dispose of said brick, manufactured as in this article provided, 
as they may be directed by the governor, state auditor and secretary of state, 
who are hereby created a board with authority to dispose of any brick manu- 
factured by convict labor, according to their best judgment, and for the 
interests of the state at such prices as said board may provide. The receipts 
of such sales shall be turned over to the trustees aforesaid and used in pay- 
ment of the expenses incurred in connection with the manufacture of brick. 
The board of trustees may also set apart twenty-five per cent of the net cash 
profits arising from the operation of the brickyard for the creation of a fund to 
be used in establishing and maintaining a foundry and plant, for the manu- 
facture of school furniture, fixtures and supplies, to be sold to the different 
schools and public institutions of the state. Said fund shall be de- 
posited with the state treasurer, and shall be known as the furniture and 
school supply manufacturing and operating fund. 

The board of trustees may use the money in this fund for building a foun- 
dry, the cost of which shall not exceed five thousand dollars; for purchasing 
machinery and erecting buildings; and for purchasing material and supplies, 
and all other expenses which may be necessary for the establishing, maintain- 
ing and successful operation of this industry shall be paid out of this fund 
unless otherwise provided by law. Twenty-five per cent of the net profits 
derived from the sale of the brick yard, and all the net profits derived from 
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the operation of the foundry and school furniture manufacturing plant shall be 
deposited with the state treasurer to the credit of this fund. 

Tt shall be the duty of the warden to keep an accurate account of all the 
convict labor, and the cost of all materials and supplies used in the manufac- 
ture of brick, and a separate account of all convict labor and the cost of ma- 
terials and supplies used in the manufacture of school furniture, fixtures and 
supplies ; the value of such convict labor used in the manufacture of brick and 
In operating the foundry and school furniture manufacturing plant, shall be 
charged against this fund, and warrants for the value of such convict labor 
shall be drawn in favor- of the state treasurer and deposited to the credit 
of the miscellaneous earnings of the penitentiary and shall be used to replenish 
any of the funds of the peniteritiary that may need replenishing. [.911, ch. 
205 ; R. C. 1905, § 10393; 1895, ch. 86, § 4; R. C. 1899, § 8574.] 

§ 11274, Labor of convicts. No person in any prison, penitentiary or other 
place of confinement of offenders in this state, shall be required or allowed 
to work while under sentence thereto, at any trade, industry or occupation 
wherein or whereby his work, or the product or profit of his work, shall be 
farmed out, contracted and given, or sold to any person, firm, association or 
corporation ; but this section shall not be so construed as to prevent the product 
of the labor of convicts from being disposed of to the state, or any political 
division thereof, or to any public institution owned or managed by the state 
or any political division thereof for their own use; provided, that nothing 
in this section shall prohibit the use of convict labor by the state in carrying 
on any farming operations or in the manufacture of brick, twine or cordage, 
or prohibits the state from disposing of the proceeds of such enterprises. 
[R. C. 1905, § 10894; 1899, ch. 108; R. C. 1899, § 8574a.] 


ARTICLE 16.— THE SUPERINTENDENT AND OFFICERS OF THE REFormM SCHOOL AND 
THEIR DUTIES. 


§ 11275. Officers of the reform school. The officers of the reform school 
shall be: one superintendent, who shall be its general superintendent and 
Secretary of the board of trustees; and one matron, and such teachers and 
assistants as may be deemed necessary. [R. C. 1905, § 10395; 1890, ch. 164, 
§5; R. C. 1895, § 8575.] 

§ 11276. Appointment of superintendent. Other officers. The board of 
trustees shall appoint the superintendent and may remove him at any time. 
The term of office of the superintendent, unless sooner removed by the board 
of trustees, shall be two years, and until his successor is appointed and quali- 
fied. All other officers and employes shall be appointed by the superintendent, 
subject to the approval of the board of trustees, and shall hold office during 
the pleasure of the superintendent. [R. C. 1905, § 10396; 1890, ch. 164, § 5; 
R. C. 1895, § 8576. ] 

§ 11277. Superintendent, how to qualify. Subordinates. The superintend- 
ent shall, before entering upon the duties of his appointment, execute a bond, 
jomtly and severally, with two or more sureties, to be approved by the 
board of trustees, in the penal sum of ten thousand dollars, to the state of 
North Dakota, and conditioned to the effect that he will faithfully and im- 
partially perform the duties imposed upon him by such appointment and 
according to law, and that he will at all times faithfully account for all 
moneys and property that shall come to his hands or under his control by 
virtue of his office or under color thereof, and shall also take and subscribe 
an oath, to be indorsed upon said bond or appended thereto, that he will 
Support the constitution of the United States, the constitution of the state 
of North Dakota, and faithfully and impartially discharge the duties of his 
appointment according to law and to the best of his ability, and such bond 
and oath shall be filed and retained in the office of the state treasurer. And 
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each of the other officers, teachers and employes shall, before entering upon 
the duties of his appointment, take and subscribe an oath of like import and 
such oath shall be filed with and retained by the superintendent. The board 
of trustees may require the superintendent to execute and file a new and 
additional bond, with other and satisfactory sureties, in a larger sum than 
that specified above whenever in its judgment it may be deemed necessary. 
[R. C. 1905, § 10397 ; 1890, ch. 164, § 9; R. C. 1895, § 8577.) 

§ 11278. Salary of superintendent. Employes. The superintendent shall 
receive a salary to be fixed by the board of trustees, but not to exceed two 
thousand dollars per annum, and all other officers and employes such amounts 
as the board of trustees may from time to time determine and establish. 
[R. C. 1905, § 10398; R. C. 1895, § 8578.] 

§ 11279. Duties of superintendent. Records. The superintendent shall, 
under the direction of the board of trustees, have the charge, custody and 
control of such reform school and the persons committed thereto or detained 
thereat, together with all the lands, buildings, furniture and tools, implements, 
stock and provisions and every other species of property pertaining thereto 
or within the precincts thereof, and shall superintend and be responsible for 
the police of such reform school and the government, discipline, instruction 
and control of the inmates; he shall keep and preserve accurate records of 
all the meetings of the board of trustees; he may make such rules and regula- 
tions for the admission of visitors, including a gate fee for their admission, 
as may be deemed necessary, subject to the approval of the board of trustees, 
and may designate days for the admission of visitors and limit them to not 
less than two in each week. Such superintendent shall be his own clerk 
and keep a correct record of all transactions of his office and a correct account 
of all his doings; he shall keep a daily journal of the proceedings of the 
school in which he shall note all infractions of the rules and regulations 
thereof by any officer, teacher or employe and shall enter in such journal 
& memorandum of every complaint made by an inmate, of cruel and unjust 
treatment by any officer or other person, or a want of proper clothing or 
food, and also any infraction of the rules and regulations of the school by 
any of the inmates, naming him, and specifying the offense and the punish- 
ment, if any, inflicted therefor, and said journal and memorandum shall be 
laid before the board of trustees at every meeting. [R. C. 1905, § 10399; 1890, 
ch. 164, § 9; R. C. 1895, § 8579.] 

§ 11280. Duties of subordinates. Teachers. All officers, teachers and per- 
sons employed about the reform school shall perform such duties in the over- 
sight and charge thereof, the use and care of the property belonging thereto, 
and the custody, government, instruction, discipline and employment of the 
inmates as shall be required of them by the superintendent in conformity 
to law and the rules and regulations of the school. [R. C. 1905, § 10400; 
1890, ch. 164, § 5; R. C. 1895, § 8580.] 


ARTICLE 17.— COMMITMENTS TO THE REFORM SCHOOL. 


§ 11281. Who may be sent to reform school. Procedure. Whenever any 
person under the age of twenty years shall in any district court or county 
court having increased jurisdiction of this state be found guilty of a crime or 
public offense, other than murder, such court may, if in its judgment the 
accused is a proper subject therefor, instead of entering judgment against 
such person, direct by an order to be entered in the minutes of the court that 
such person be committed to the state reform school until such person attains 
the age of twenty-one (21) years. [1913, ch. 242; R. C. 1905, § 10401; 1890, 
ch. 164, § 10; R. C. 1895, § 8581.] 

§ 11282. Minority as regards persons sentenced to the state reform school. 
In all cases where under the laws of this state the judge of the district court 
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is authorized to sentence a person to the state reform school during the 
minority of such person, the person sentenced shall, regardless of sex, be 
deemed a minor until the age of twenty-one years is reached. [1913, ch. 241.] 

§ 11283. When convicted before inferior court. Procedure. Whenever 
any person under the age of eighteen years shall be convicted of any crime 
or public offense before a justice of the peace or court other than a district 
court of the state, or of being a disorderly person, such justice of the peace 
or other court must forthwith send such person together with all the papers 
relating to the charge on file in his office, and a certified transcript of his 
docket entries in the action, under the charge of some peace officer, to the 
judge of the district court of the county. The judge shall thereupon issue 
an order to the parent or guardian of the accused, or to such person as may 
have had him in charge, or with whom he last resided, or to some person 
nearly related to him, if known, or if there is no such person known, then 
to some person to be designated in the order to act as guardian for the accused 
for the time being, requiring such parent or other person to appear at a 
time and place stated in such order and show cause why the accused should 
not be committed to the reform school. Such order shall be served forthwith 
by the sheriff or other officer by delivering to and leaving with the person 
therein designated to be served, personally, a true copy of the same, or by 
leaving such copy with some person of full age at the residence or place of 
business of such person, and the original order immediately returned to the 
judge issuing it with the officer’s doings indorsed thereon showing the time 
and manner of service. At the time and place mentioned in such order, or 
at such other time and place as the judge may direct, if the person designated 
in the order appears, in his presence, or if such person does not appear, in 
the presence of some other suitable person to be then appointed by the judge 
to act on behalf of the accused, the Judge must proceed to hear such evidence 
regarding the question as may be produced or deemed necessary, including 
any voluntary statement of the accused, and if from such evidence and hear- 
ing such judge becomes satisfied that the accused ought to be committed to 
the reform school he may so order and issue his warrant accordingly. ([R. C. 
1905, § 10402; 1890, ch. 164, § 11; R. C. 1895, § 8582.] 

§ 11284. Incorrigible child. Complaint. Procedure. Whenever a parent 
or guardian of any person under the age of eighteen years, makes a written 
complaint, verified by his affidavit, to the judge of the district court of the 
county, particularly setting forth the facts and showing that his child or ward 
under eighteen years of age is habitually vagrant, disorderly or incorrigible, 
such judge must issue an order to any peace officer of the county command- 
ing such officer forthwith to bring such child or ward before him at such time 
and place as may be specified in such order, and such officer shall forthwith 
execute and return such order accordingly. Upon the return of such order 
the judge shall examine into the charge and hear such testimony in regard 
thereto as he may deem necessary, including the voluntary statement of the 
accused, and if in his judgment the accused is a proper subject to be committed 
to the reform school, he shall so order and make an entry thereof upon such 
complaint and thereupon with the consent of such parent or guardian indorsed 
thereon, issue his warrant accordingly; provided, that such judge may, in 

discretion, require such parent or guardian to give security by an under- 
taking with or without sureties in the penal sum of one thousand dollars, 
to the state of North Dakota, for the payment of the expenses incurred upon 
the complaint and the commitment and maintenance of such child or ward 
at such reform school, but not exceeding two dollars per week. [R. C. 1905, 
§ 10403; 1890, ch. 164, § 16; R. C. 1895, § 8583.] 
Commitment of infants to reform school without conviction of crime. 16 L.R.A. 691. 

§ 11285. Contents of order of commitment. Every order of commitment 

to the reform school made under any of the provisions of this article sha 
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specify the date as near as may be at which the accused will attain majority, 
to be ascertained by the court or judge, and the date so ascertained and 
specified shall be conclusive for all purposes connected with such reform 
school. The judge shall cause to be transmitted to the superintendent with 
each person committed to the reform school, a statement of the nature of 
the complaint or charges together with such other particulars concerning the 
accused as he may be able to ascertain and deem necessary. [R. C. 1908, 
§ 10404; 1890, ch. 164, § 14; R. C. 1895, § 8584.] 

§ 11286. Execution of order. Return. Fees. A copy of the order entered 
in the minutes of the court as provided in section 11281, and certified by the 
clerk of the court under the seal of the court, or, the warrant provided for 
in section 11283 or 11284, shall be sufficient to authorize the officer executing 
it to commit the person therein named to the superintendent of the reform 
school within the same, and a copy of either attested by such officer and left 
with and retained by such superintendent shall be sufficient to authorize such 
superintendent to retain, control and employ such person within such reform 
school, its grounds and precincts until the expiration of the time specified 
therein. It shall be the duty of the officer executing any such order or 
warrant to deliver the person named therein to such superintendent at such 
school together with a copy of the order or warrant under which he is acting 
and to take such superintendent’s receipt for such person, indorsed on the 
original order or warrant and to return such order or warrant with his doings 
indorsed thereon to the clerk of the court of the county in which the order 
was made or warrant issued, and such clerk shall file and retain the same 
in his office with the other papers in the case. The fees of any officer per- 
forming any service under the provisions of this article shall in all respects 
be the same as for like services in criminal actions. [R. C. 1905, § 10409; 
R. C. 1895, § 8585.) 

§ 11287. Papers, where filed. Return to magistrate. In the cases provided 
for in section 11283 if the accused is committed to the reform school, and in 
all cases provided for in section 11284, all the papers shall be filed with the 
clerk of the court of the proper county, but in the cases provided for in 
section 11283, if the accused is not committed to the reform school, or if the 
accused appeals from the judgment of conviction, such accused, with all the 
papers in the case must be remanded to the custody of the officer to be 
returned to the magistrate before whom the conviction was had to be dealt 
eaesey to law. [R. C. 1905, § 10406; 1890, ch. 164, § 15; R. C. 1899, 

§ 11288. Discharge for good conduct. Refractory inmates. The board of 
trustees of the reform school may at any time after one year’s detention of 
any person therein, upon satisfactory evidence of reformation and as a reward 
for good conduct and diligence in study, discharge any inmate therefrom, 
but if such inmate has no parent, guardian or other person to whom to return, 
such board shall first arrange for and procure some suitable person to receive, 
employ and care for the person so discharged, without charge to the state. 
If any person convicted of a felony and committed to such school shall be 
or become incorrigible and manifestly and persistently dangerous to the good 
order, government and welfare of such school or the inmates thereof, the 
board of trustees must order such persgn returned and delivered to the 
parent or guardian or to the jailer of the county from which committed, as 
the case may be, and the proceedings against sueh person shall thereafter 
be resumed and continued as though no order or warrant of commitment to 
the reform school had been made. [R. C. 1905, § 10407; 1890, ch. 164, § 18; 
R. C. 1895, § 8587.] | 

_§ 11289. Aiding inmates to escape. Penalty. Every person who unlawfully 
aids or assists any person committed to the state reform school in escaping 
or attempting to escape therefrom or from any officer thereof or knowingly 
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conceals such person after so escaping, is guilty of a misdemeanor. [R. C. 
1905, § 10408; 1890, ch. 164, § 19; R. C. 1895, § 8588. ] 

§ 11290. Pay of trustees suspended. No commitments until proclamation. 
Until such time as the legislative assembly shall, by law, make provision for 
the purchase or other acquisition of sufficient ground for the state reform 
8chool and the erection of buildings thereon for the use of such school, neither 
the board of trustees provided therefor in this chapter, or any trustee, nor 
any other person on account of said school shall receive or be paid for any 
services rendered or material or other thing furnished in regard thereto; 
nor shall any person be by order or warrant, or otherwise, committed thereto 
by any court or judge of this state, until the governor by public proclamation 
declares such school open therefor, but, until the governor makes such procla- 
mation, such juvenile offenders against the laws of this state as may be 
convicted of any crime or public offense in a district court of this state, may 
be committed to and confined in the reform school at Plankinton, South 
Dakota, or a reform school in any other state with which this state may 
contract, in the manner provided in the law governing said school. [R. C. 
1905, § 10409; 1890, ch. 164, § 21; RB. C. 1895, § 8589. ] 


ARTICLE 18.— Rerorm ScHoot PAROLE. 


§ 11291. Parole permitted. The board of trustees of the reform school is 
ereby empowered to parole persons committed to the reform school, or to 

the guardianship, control and custody of the trustees of said reform school, 
who at the time of commitment to said school were under the age of sixteen 
years, and all those committed between the ages of sixteen and eighteen years, 
not convicted of a felony, and may establish rules and regulations under which 
such persons may go upon parole. [1907, ch. 181, § 1.] 

§ 11292. When allowed. No parole shall be granted to any person com- 
mitted to said reform school, or to the guardianship, control and custody of 
the trustees of such reform school unless : 

1. The superintendent of said reform school recommends such parole to 
the board of trustees. 

2. At least four members of the board of trustees approve and indorse said 
recommendation. 

3. There is some suitable person to receive, employ and care for the person 
80 paroled, without expense to the state. [1907, ch. 181, § 2.] 

§ 11293. Recommitted. Any person so paroled shall still be deemed to be 
under the guardianship and control of the board of trustees of said reform 
school and subject at any time until the expiration of the time for which he 
was committed to said reform school, to be taken into actual custody and 
returned to the reform school. The board of trustees is hereby fully empow- 
ered to enforce the rules and regulations made by it for the paroling of the 
inmates of said reform school, and, when satisfied that any person out on 
parole has violated any of such rules and regulations, may order that such 
Person be taken into actual custody and returned to said reform school and 
detained therein until the expiration of the time of his commitment thereto 
88 provided in the order of court committing him to said reform school, or Is 
again paroled therefrom. The board shall enter in the record of its pro- 
ceedings any such order, and a copy thereof certified by the secretary of the 
board may be delivered to any sheriff or other peace officer of the state, or 
an officer of the state reform school for service and return, and it shall be 
the duty of any such officer to receive the same and to apprehend and 
immediately return and deliver to the superintendent of said reform school 
any such person named in such order, and such person shall remain in such 
reform school until discharged or again paroled therefrom according to law. 
[1907, ch. 181, § 3.] 
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§ 11204. Fees. The officer executing any such order of the board of trustees 
shall indorse on said order a return of his doings thereunder and deliver the 
same together with the person named therein to the superintendent of said 
school, and the superintendent shall give to such officer a certificate acknowl- 
edging the receipt of such person and said order and return. The fees of 
any such officer for executing any order of the board of trustees for the 
return of any person to the reform school shall be the same as provided by 
law for the taking of a person to said school under the order of the court. 
[1907, ch. 181, § 4.] 


ARTICLE 19.— Status oF INMATES OF REFORM SCHOOL. 


§ 11295. Inmates wards of trustees. All inmates of the reform sehool of 
the state of North Dakota are hereby declared to be wards of, and under the 
guardianship and control of the board of trustees of said school until dis- 
charged therefrom as provided by law. In case any person committed to sald 
school by order of court shall escape or be paroled therefrom, the board of 
trustees of said school shall have all the rights and powers of a parent or 
guardian to have such person returned to said school, and may recover such 
‘cin wherever found and return him or her to said school. [1907, ch. 239, 


" See note immediately preceding section 11191. 


ARTICLE 20.— INSANE INMATES, 


§ 11296. Insane inmate of penitentiary or reform school. Whenever it shall 
appear to the satisfaction of the governor by the representations of the 
warden of the penitentiary or the superintendent of the reform school and 
the board of trustees of the institution under its charge, that any person 
confined therein has become insane during such confinement, and is still 
insane, it shall be the duty of the governor to make inquiry in regard thereto, 
and if he shall determine that such person has become and is insane, he shall 
order and direct that such person be taken from such institution and confined 
and treated in the state hospital for the insane, and that upon his reeovery 
from such insanity, if before the expiration of the term for which he is 
committed, he be returned to such institution; and it shall be the duty of 
the warden or superintendent, as the case may be, to deliver such insane 
person to the superintendent of such hospital within the same, and said 
superintendent to receive such person into such hospital upon the presenta- 
tion of the order of the governor therefor and in obedience thereto, and the 
expense of so transferring any person to the state hospital for the insane 
and his return shall be audited by the state auditor and paid, upon his war- 
rant, out of the state treasury. [R. C. 1905, § 10410; 1883, Sp. ch. 30, § 50; 
R. C. 1895, § 8590.] 

_ § 11297. Transfer to hospital for the insane. Return. It shall be the duty 
of the warden or superintendent to deliver to the superintendent of the state 
hospital for the insane, with the person so ordered transferred as herein 
provided, a correct copy of the order of the governor directing such transfer 
and of the superintendent of such hospital to deliver to the warden or super- 
intendent a certificate acknowledging the receipt of such person and said 
copy. The original order of the governor and said certificate shall be retained 
by the warden or superintendent and filed in his office at the institution in 
his charge. It shall be the duty of the superintendent of such hospital to 
notify the warden or superintendent of the recovery of any person transferred 
as herein provided, and of the warden or superintendent thereupon, if the 
term of sentence of such person has not expired, to return him to the proper 
custody. If the term of commitment of any person so transferred has expired 
at the time of his recovery, the warden or superintendent may direct that 
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he be released from further custody, by- the superintendent of said hospital; 
provided, that it shall be the duty of the warden or superintendent to pro- 
vide any person so released with the same allowance of clothing, money and 
transportation to which other persons discharged from the penitentiary or 
reform school are entitled. [R. C. 1905, § 10411; 1883, Sp. ch. 30, § 50; 
R. C. 1895, § 8591.) | 


ARTICLE 21.— DECEASE OF INMATES. 


§ 11298. Death of inmate of penitentiary or reform school. Inquest. In 
case of the death of any person confined in the penitentiary, or state reform 
school, it shall be the duty of the warden or superintendent immediately to 
notify the coroner of Burleigh or Morton county, as the case may be, or when 
there is no coroner or in case of his absence or inability to act, some justice 
of the peace of the county, and it shall be the duty of such coroner or justice 
of the peace so notified, as the case may be, immediately to take possession 
of the body of said deceased and remove the same from the penitentiary or 
reform school and said body retain for at least twenty-four hours, and to 
hold an inquest thereon and inquire carefully into the cause of said deceased’s 
death, in the manner provided by law in cases of persons supposed to have 
died by unlawful means; but no officer or employe of the penitentiary or 
reform school shall be placed or permitted to serve on the jury at said inquest. 
[R. C. 1905, § 10412; R. C. 1895, § 8592.] 

§ 11299. Inquest open to all persons. The inquest herein provided for shall 
be open to all persons who may wish to attend the same, under such rules 
and regulations as the officer holding the same may establish for the orderly 
conduct of the business. All persons may be excluded from the presence of 
the body of the deceased whenever there is danger of contracting or spreading 
& contagious disease and all spectators may be excluded from the room where 
said inquest is being held while any officer, employe or inmate of the insti- 
tution is being examined. [R. C. 1905, § 10413; R. C. 1895, § 8593.] 

§ 11300. Who may be required to testify. Procedure. The officer holding 
such inquest may require any inmate of the penitentiary or reform school 
to testify at said inquest, and it shall be the duty of the warden or superin- 
tendent to produce before such inquest any inmate of the penitentiary or 
reform school so required to testify, upon the written request of the officer 
holding said inquest. Any such inmate shall be accompanied by such officer 
or officers as the warden or superintendent may designate, and as may be 
necessary to prevent his escape, and when no longer required before said 
inquest, must be immediately returned. The testimony of each witness taken 
at said inquest shall be reduced to writing under the order of the officer 
holding such inquest, and subscribed by the witness. The proceedings of the 
jury shall be as provided in other cases of inquest held by the coroner. 
[R. C. 1905, § 10414; BR. G 1895, § 8594.] ; 

§ 11801. Return of inquest. Burial of body. The officer holding such 
inquest shall, within ten days after its conclusion, return the inquisition of the 
Jury, the written testimony of the witnesses, and a list of the witnesses who 
testified to material matter at such inquest, to the clerk of the district court 
of said Burleigh or Morton county, as the case may be, and it shall be the 
duty of said clerk to file and retain the same in his office as a public record. 
It shall be the duty of the officer holding such inquest to cause the body of 
the deceased to be decently buried, or delivered to the relatives or friends 
of such deceased, if by them demanded, within twenty-four hours after the 
receipt of such body by him, or at any time before its burial. [R. C. 1900, 
§ 10415: R. C. 1895, § 8595.] 

§ 11302. Expenses. Duty of state auditor. Payment. The officer holding 
such inquest shall make an itemized statement and report in detail of the 
expenses of such inquest specifying to whom, and for what fees, services or 
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supplies payable and the same verify by his oath, but in no case shall the 
expense of the burial of said body, exclusive of the fees allowed by law to 
officers, jurors, physicians and witnesses, exceed the sum of forty dollars; 
and the state auditor shall audit all claims for any such inquest when pre- 
sented as herein provided, and draw his separate warrants upon the state 
treasurer for the amount allowed to each person named in such statement 
and report, and said warrants shall be paid out of the state treasury. The 
fees of the officer holding said inquest and of the jurors, physicians and wit- 
nesses, shall be the same as in other cases of inquests; provided, that no 
officer of the penitentiary or of the reform school nor inmate thereof, shall 
be entitled to fees or other allowance on account of any services rendered at 
said inquest. [R. C. 1905, § 10416; R. C. 1895, § 8596.] 

§ 11303. Effects of deceased. Sale. Money received. It shall be the duty 
of the warden or superintendent within ten days after the decease of any 
person confined in the penitentiary or reform school, to report in writing 
to the state treasurer the money and effects in his hands belonging to the 
deceased, and with said report to transmit to the state treasurer any such 
money. The state treasurer shall receive such report and money and execute 
and give to the warden or superintendent a receipt therefor. The state 
treasurer may require the warden or superintendent to sell the effects of the 
deceased in his hands and direct the manner of said sale or, in his discretion, 
that the warden or superintendent deliver said effects to the legal representa- 
tives of the deceased, and it shall be the duty of such officer to carry out the 
requirements and directions of the state treasurer in that regard. If said 
effects are sold, all moneys received therefor shall be delivered to the state 
treasurer as herein provided for the money of the deceased. The state treas- 
urer shall place all money received on account of any such deceased person, 
to the credit of the state. If said money is claimed within six years by the 
legal representatives of the deceased, the state treasurer must pay it to 
them after deducting the expenses of the inquest upon and the burial of the 
body of the deceased. [R. C. 1905, § 10417; R. C. 1895, § 8597.] 


CHAPTER 18. 


COUNTY JAILS. 


§ 11304. Judges of district courts shall prescribe rules for jails. The judges 
of the district courts of the several judicial districts of this state shall, from 
time to time, as they may deem necessary, prescribe in writing, rules for the 
regulation and government of the jails in the several counties within their 
respective districts, upon the following subjects: 

1. The cleanliness of the inmates. 

2. The classification of the inmates in regard to sex, age and crime, and 
also persons insane, idiots and lunatics. 

. Beds and bedding. 

. Warming, lighting and ventilation of the jail. 

: The employment of medical and surgical aid when necessary. 

- Employment, temperance and instruction of the inmates. 

. The supplying of each inmate with a bible. 

. The intercourse between inmates and their counsel and other persons. 
. The punishment of inmates for violation of the rules of the jail. 

10. Such other regulations as said judges may deem necessary to promote 
the welfare of said inmates; provided, that such rules shall not be contrary 
to the laws of the state. [R. C. 1905, § 10418; C. Cr. P. 1877, § 612; R. ©. 
1899, § 8598.] 

§ 11305. Rules printed. How disposed of. The said judges shall, as soon 
as practicable, cause a copy of said rules to be delivered to the county cam- 
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missioners in the several counties in their respective judicial districts; and it 
shall be the duty of said commissioners forthwith to cause the same to be 
printed, and to furnish the sheriff of their county with a copy of said rules, 
for each and every room or cell of said jail, and also forward a copy of said 
rules to the secretary of state, who may file away and preserve the same. 
[R. C. 1905, § 10419; C. Cr. P. 1877, § 613; R. C. 1895, § 8599.] 

§ 11306. Sheriff to post rules. The sheriff shall, on receipt of said rules, 
cause & copy thereof to be posted and continued in some conspicuous place 
in each and every room or cell of said jail. [R. C. 1905, § 10420; C. Cr. P. 
1877, § 614; R. C. 1899, § 8600.] 

§ 11307. Judges may amend rules. The judges aforesaid may, from time 
to time, as they may deem necessary, revise, alter or amend said rules, and 
such revised rules shall be printed and disposed of by said commissioners 
and sheriff in the same manner as is directed by sections 11805 and 11306 
of this chapter. [R. C. 1905, § 10421; C. Cr. P. 1877, § 615; R. C. 1899, § 8601.] 

§ 11308. Sheriff to have charge of the jail. The sheriff, or, in case of his 
death, removal or disability, the person by law appointed to supply his place, 
Shall have charge of the county jail of his proper county, and of all persons 
by law confined therein, and such sheriff or other officer is hereby required 
to conform in all respects, to the rules and directions of said district judge 
above specified, or which may, from time to time, by said judge be made 
and communicated to him by said commissioners. [R. C. 1905, § 10422; 
C. Cr. P. 1877, § 616; R. C. 1899, § 8602.] 

Sheriff entitled to pay for jailer’s services where such services are required. Plunkett 
v. Lawrence County, 18 S. D. 450, 101 N. W. 35. 

§ 11309. Sheriff shall keep jail register. Contents. The sheriff or other 
officers performing the duties of sheriff of each county of this state, shall 
Procure, at the expense of the proper county, a suitable book, to be called 
the jail register, in which the said sheriff, by himself or his jailer, shall enter: 

1. The name, age, sex, abode and nativity of each person committed to 
the jail, with the date and cause of his commitment. _ 

2. By what authority committed, and if committed for a criminal offense, 
a description of his person. ; . 

3. The date and manner of his discharge and by what authority, and if 
any inmate escapes, particularly, the time and manner of ‘such escape. 

4. What sickness or disease has occurred, if any, in the jail during the year, 
and, if known, what were the causes thereof. 

o. Whether any, or what labor has been performed by the inmates and 
the value thereof. . : 

6. The practice observed during the year of whitewashing and cleansing 
the occupied cells or apartments, and the time or seasons of so doing. 

7. The habits of the inmates as to personal cleanliness, diet and order. 

8. The means furnished or permitted to inmates for literary, moral and 
religious instruction, and for labor. ; : ; 

9. All other matters required by the rules, or in the discretion of the 
sheriff deemed proper. ; ; 

The said sheriff or other officers performing the duties of sheriff, shall 
carefully keep and preserve such jail register, in the office of the jailer of his 
Proper county, and at the expiration of his term of office shall deliver the same 
1895, ace in office. [R. C. 1905, § 10423; C. Cr. P. 1877, § 617; R. C. 

» § 8608. 

§ 11310. Ae shall make jail report. The sheriff or other officer per- 
forming the duties of sheriff, shall on or before the first Monday of November 
in each year, make out in writing from the jail register, a jail report in 
triplicate, one copy of which report he shall forthwith file in the office of the 
clerk of the district court of his county, one copy with the county auditor 
of his county, for the use of the commissioners thereof, and one copy of 
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such report he shall transmit to the governor of the state, and it shall be the 
duty of the governor to communicate the reports of the several sheriffs of thie 
state to the legislative assembly, on or before the tenth day of each of its 
sessions. [R. C. 1905, § 10424; C. Cr. P. 1877, § 618; R. C. 1895, § 8604.] 

§ 11311. Charge to grand jury regarding jails. It shall be the duty of 
the district court to give this chapter in charge of the grand jury at each 
term of said court at which a grand jury is impaneled and bring before 
them all rules, plans or regulations established by the district judge relating 
to the jail of the county and prison discipline which shall then be in force. 
[R. C. 1905, § 10425; C. Cr. P. 1877, § 619; R. C. 1895, § 8605.] 

§ 11312. Duty of grand jury to visit jail and report. The grand jury of 
each county in this state shall, once at each term of the district court, while 
in attendance, visit the jail, examine its state and condition, examine and 
inquire into the discipline and treatment of prisoners, their habits, diet and 
accommodations, and it shall be their duty to report to said court, in writing, 
whether the rules of the said district judge have been faithfully kept and 
observed, or whether any of the provisions of this chapter have been violated. 
It shall also be the duty of the county commissioners of each county in this 
state to visit the jail of their county once during each of their regular 
meetings of each year. [R. C. 1905, § 10426; C. Cr. P. 1877, § 620; R. C. 
1899, § 8606.] 

§ 11313. Duty of county board regarding jails. It shall be the duty of 
the county commissioners, at the expense of their respective counties, to 
provide suitable means for warming the jail and its cells or apartments, 
beds and bedding, night buckets and such other permanent fixtures and 
repairs as may be prescribed by the district judge; said commissioners shall 
also have power to appoint a physician to the jail, when they may deem it 
necessary, and pay him such annual or other salary as they may think reason- 
able and proper, which salary shall be drawn out of the county treasury; 
and said medical officer, or any physician or surgeon who may be employed 
in the jail, shall make a report in writing whenever required by said com- 
missioners, district judge or grand jury. [R. C. 1905, § 10427; C. Cr. P. 1877, 
§ 621; R. C. 1899, § 8607.] 

§ 11314, Sheriff to provide board and necessaries. It shall be the duty of 
the sheriff of each county to provide fuel, bed-clothing, washing, nursing when 
required, and board generally, and all necessaries for the comfort and welfare 
of said prisoners, as the said judge by his rules shall designate for all persons 
confined by law, and he shall be allowed such reasonable compensation for 
services required by the provisions of this chapter, as may be prescribed by 
the county commissioners of their respective counties; provided, that the 
county commissioners at the expense of their county may arrange for the 
detention of any prisoner of their county in the jail of some other county, 
whenever in their judgment such detention would be less expensive than his 
detention in their county. [R. C. 1905, § 10428; C. Cr. P. 1877, § 622; R. ©. 
1895, § 8608. ] 

Sheriff entitled to pay for jailer’s services where such services are required. Plunkett 
v. Lawrence County, 18 S. D. 450, 101 N. W. 35. ; 

§ 11315. Duty of sheriff to visit jail monthly. The sheriff shall visit the 
jail in person, and examine into the condition of each prisoner at least once 
each month, and once during each term of the district court; and it 1s hereby 
made his duty to cause all the cells and rooms used for the confinement of 
prisoners to be thoroughly whitewashed at least three times in each year. 
[R. C. 1905, § 10429; C. Cr. P. 1877, § 623; R. C. 1899, § 8609.] 

_ § 11316. Jailer must be deputy sheriff. Appointment. Compensation. The 
jailer or keeper of the jail shall, unless the sheriff eleet to act as jailer m 
person, be a deputy, appointed by the sheriff and such jailer shall take the 
necessary oath before entering upon the duties of his office. The board of 
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county commissioners of each county shall fix the amount to be paid the 
sheriff as compensation for such jailer’s services; provided, the sheriff shall 
in all cases be liable for the negligences and misconduct of the jailer as of 
other deputies. [1911, ch. 109; R. C. 1905, § 10430; C. Cr. P. 1877, § 624; 


BR. C. 1899, § 8610.] 
Sheriff entitled to pay for jailer’s services where such services are required. Plunkett 
v. Lawrence County, 18 S. D. 450, 101 N. W. 35. 


§ 11317. Sheriff. Jailer. Neglect of duty. If the sheriff or jailer having 
in charge any county jail, shall neglect or refuse to conform to the rules and 
regulations established by the judge, or to any other duty required of him by 
this chapter, he shall on conviction thereof in a criminal action prosecuted 
under the provisions of this code as other criminal actions, for each case of 
such failure or neglect of duty as aforesaid, be punished by a fine of not less 
than ten nor more than one hundred dollars. [R. C. 1905, § 10431; C. Cr. P. 
1877, § 625; R. C. 1895, § 8611.] 


CHAPTER 19. 
COUNTY WORKHOUSES. 


§ 11818. County workhouses, how provided. The board of county commis- 
sioners of any coumty shall, whenever they deem it advisable, vote upon the 
question of providing a workhouse wherein persons confined to the county 
jail of said county shall be compelled to work at hard labor, and said board 
of county commissioners shall prescribe the kind of work such convicts shall 
be employed at and furnish the necessary tools and materials. Such vote 
shall be in all respects conducted by the said board of county commissioners 
oe regular meeting and according to the provisions of law. [1907, ch. 274, 


§ 11819. Vote on proposition. Whenever the county commissioners shall 
have voted to establish such workhouse, then at the next general election, 
but at no other time, this question shall be submitted to the vote of the 
people, and the order of the board of county commissioners for such election 
shall be made at least sixty days before such election is held, and notice of 
such election shall be given in the same manner and for the same length of 
time as notices of all general elections. [1907, ch. 274, § 2.] ; 

§ 11320. Ballots, form of. The ballots to be issued at such elections shall 
be in the following form: ‘‘ For the establishment of workhouse,”’ and 
“ against establishment of workhouse.’’ In voting on the question each voter 
must place at the right of the proposition he favors, the mark ‘‘ X.’’ If a 
majority of the ballots cast at such election is for the establishment of such 
a workhouse, then it shall be the duty of the county commissioners to provide 
for a workhouse for such county. [1907, ch. 274, § 3.] 


CHAPTER 20. 
PRISONS AND IMPRISONMENT FOR OFFENSES. 


§ 11321. Common jails established as prisons. The common jails now 
erected or which shall hereafter be erected in the several counties in this state 
shall be used as prisons: 

; 1. For the detention of persons charged with offenses, and duly committed 
or trial. 

2. For the detention of persons who may be duly committed, to secure their 
attendance as witnesses on the trial of any criminal cause. oa 

3. For the confinement of persons pursuant to a sentence, upon a conviction 
for an offense, and of all other persons duly committed for any cause author- 


ized by law. 
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4, For the confinement of persons who may be sentenced to imprisonment 
in the penitentiary, until a suitable prison shall be provided. [R. C. 1905, 
§ 10432; C. Cr. P. 1877, § 627; R. C. 1895, § 8612.] 

§ 11822. Commitment when no jail in county. Whenever there is no jail 
erected in any county, every judicial or executive officer of such county who 
shall have power to order, sentence or deliver any person to the county jail, 
may order, sentence or deliver such person to the jail of any adjoining county, 
provided, that whenever the county seat of any other county having a suitable 
jail may be reached more conveniently and with less mileage by rail than 
the county seat of the adjoining county having the nearest suitable jail, such 
officer having power to order, sentence or deliver any persons to jail, shall 
order, sentence or deliver such person to the jail of such other county, and 
the jailer of any such adjoining or other county shall receive and keep such 
prisoner in the same manner as if he had been ordered, sentenced or delivered 
to him by any officer or court of his own county. The county from which such 
prisoner is taken shall pay all the expenses of maintaining him in such Jail. 
[1911, ch. 108; R. C. 1905, § 10433; C. Cr. P. 1877, § 628; R. C. 1895, § 8613.) | 

§ 11323. County commissioners are jail inspectors. The county commis- 
sioners of the respective counties of this state shall be inspectors of the jails 
in their several counties and shall visit them at least once in each year, and 
shall examine fully into the condition of such jail, as to health, cleanliness 
and discipline; and the keeper thereof shall lay before them the jail register 
required to be kept by the provisions of section 11309; and if it shall appear 
to such inspectors that any of the provisions of law have been violated or 
neglected, they shall forthwith give notice to the state’s attorney of the 
county and to the judge of the district court. [R. C. 1905, § 10434; C. Cr. P. 
1877, § 680; R. C. 1895, § 8614.] 

§ 11324. No liquor shall be allowed prisoners. No sheriff, jailer or keeper 
of any jail, shall, under any pretense, give, sell or deliver to any person 
confined therein for any cause whatever, any spirituous liquor, or any mixed 
liquor, part of which is spirituous, or any wine, cider or strong beer, unless 
' a physician certifies in writing that the health of such person requires 1t, 
in which case he may be allowed the quantity prescribed and no more; and 
no sheriff, jailer or keeper as aforesaid, shall put up or keep in the same room, 
cell or apartment, male and female inmates together. [R. C. 1905, § 10439; 
C. Cr. P. 1877, § 631; R. C. 1895, § 8615.] aa 

§ 11325. Penalty. Sheriff violating last section. If any sheriff, jailer or 
keeper of any prison, shall sell or deliver to any prisoner in his custody, oF 
shall willfully or negligently suffer any such prisoner to have any liquor, 
prohibited in section 11324, or shall place or keep together prisoners 0 
different sexes contrary to the provisions of said section 11324 he shall in 
each case forfeit and pay for the first offense the sum of twenty-five dollars, 
and such officer shall, on the second conviction, be further sentenced to be 
incapable of holding the office of sheriff, deputy sheriff, jailer or keeper of 
any prison, for the term of five years. [R. C. 1905, § 10436; C. Cr. P. 1877, 
§ 632; R. C. 1899, § 8616.] 

§ 11326. Penalty. Other person violating said section. If any person, 
other than is mentioned in the preceding section, shall sell or deliver to any 
person committed for any cause whatever, any liquor prohibited in this 
chapter, or shall have in his possession, in the precincts of any prison, any 
such liquor, with intent to carry or deliver the same to any prisoner confine 
therein, he shall be punished by fine not exceeding fifteen dollars. [R. C. 1905, 
§ 10437; C. Cr. P. 1877, § 633; R. C. 1899, § 8617.] 

§ 11327. Jailer’s duty to keep jail clean. The keeper of such prison shall 
see that the same is constantly kept in a cleanly and healthful condition, an 
shall see that strict attention is constantly paid to the personal cleanliness 
of all the prisoners in his custody, as far as may be, and shall cause the shirt 
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of each prisoner to be washed at least once in each week; each prisoner shall 
be furnished daily with as much clean water as he shall have occasion for, 
either for drink or for the purpose of personal cleanliness, and with a clean 
towel once a week, and shall be served three times each day with wholesome 
food, which shall be well cooked and in sufficient quantity. [R. C. 1905, 
§ 10438; C. Cr. P. 1877, § 634; R. C. 1899, § 8618.] 


Right of action for imprisonment in unhealthful or unfit prison or jail. 36 L.R.A. 
293; 2 L.R.A.(N.S.) 95. 

§ 11328. Bible shall be furnished each inmate. The keeper of each prison 
shall provide, at the expense of the county, for each prisoner under his charge 
who may be able and desirous to read, a copy of the bible or new testament, 
to be used by such prisoner at proper seasons during his confinement, and 
any minister of the gospel, disposed to aid in reforming the prisoners and 
instructing them in their moral and religious duties, shall have access to them 
at seasonable and proper times. [R. C. 1905, § 10439; C. Cr. P. 1877, § 635; 
R. C. 1899, § 8619.] 

§ 11329, Sheriff shall furnish court with copy of jail register. At the 
opening of each term of the district court within his county, the sheriff shall 
return a copy of the entries in his jail register made since the last preceding 
term under his hand to the judge holding said court, and if any sheriff shall 
neglect or refuse so to do, he shall be punished by fine not exceeding three 
oN dollars. [R. C. 1905, § 10440; C. Cr. P. 1877, § 637; RB. C. 1895, 

§ 11330. How jails shall be constructed. In the jails erected or which 
shall be hereafter erected in this state, there shall be provided sufficient and 
convenient apartments for confining prisoners not criminal, separate from 
felons and other criminals, and also for confining persons of different sexes, 
separate and apart from each other. [R. C. 1905, § 10441; C. Cr. P. 1877, 
§ 638; R. C. 1899, § 8621.] 

§ 11331. Imprisonment at hard labor. Whenever any person shall be con- 

ed in any jail pursuant to the sentence of any court, if such sentence or 
any part thereof shall be that he be confined at hard labor, the sheriff of 
the county in which such person shall be confined shall furnish such convict 
with suitable tools and materials to work with, if, in the opinion of the said 
sheriff, the said convict can be profitably employed either in the jail or yard 
thereof, and the expense of said tools and materials shall be defrayed by the 
county in which said convict shall be confined, and said county shall be 
entitled to his earnings; and the said sheriff, if in his opinion the said con- 
viet can be more profitably employed outside of said jail or yard, either for 
the county or for any municipality in said county, it shall be his duty so to 
employ said convict either in work on public streets or highways or otherwise, 
and in so doing he shall take all necessary precautions to prevent said convict’s 
escape, by ball and chain or otherwise, and fifty per cent of the profits of 
such employment, after paying all expenses incident thereto, may be retained 
by said sheriff as his fees therefor, the balance to be paid into the treasury 
of the proper county to the credit of the general fund; and when a convict 
1s Imprisoned in the county jail for nonpayment of a fine he may be employed 
by said sheriff as provided in this chapter; and in case any convict employed 
outside of the jail yard shall escape, he shall be deemed to have escaped 
from the jail proper. [R. C. 1905, § 10442; C. Cr. P. 1877, § 640; 1879, ch. 
36, § 1: R. C. 1895, § 8622. ] 

Right to compel prisoner to labor. 27 L.R.A. 593; 35 L.R.A. 566. ae 

§ 11332. Court may sentence to hard labor. Any court, justice of the 
peace, police court or police magistrate, in cases when such courts have 
Jurisdiction under the laws of this state, or as provided by the ordinances or 
charter of any incorporated town or city in the state, shall have full power 
and authority to sentence such convict to hard labor as provided in this 
chapter. [R. C. 1905, § 10443; 1879, ch. 36, § 2; R. C. 1899, § 8623.] 
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§ 11333. Hard labor in county jail. Whenever any court in passing sentence 
on any person convicted of a misdemeanor sentences such person to confine- 
ment in the county jail, the court shall, if in his opinion such person is capable 
of performing manual labor, sentence such person to confinement in the county 
jail at hard labor. [1907, ch. 87, § 1.] 

§ 11334. Duty of sheriff. Whenever any person is sentenced to confine- 
ment in the county jail at hard labor, the sheriff of such county shall enforce 
ar ¢ Cail in accordance with the provisions of section 11331. [1907, ch. 

, § 2. 

_ § 11835. When marshal shall superintend labor. When the imprisonment 
is pursuant to the judgment of any court, police court, police magistrate 
of an incorporated city or town for the violation of any ordinance, by-law or 
other regulation, the marshal or other officer acting as such shall superintend 
the performance of the labor herein contemplated, and shall furnish the tools 
and materials, if necessary, at the expense of the city or town requiring the 
labor, and such city or town shall be entitled to the earnings of its convicts. 
[R. C. 1905, § 10444; 1879, ch. 36, § 3; R. C. 1899, § 8624.] 

§ 11336. For what officer may punish convict. The officer having charge 
of any convict for the purpose specified in this chapter may use such means 
as, and no more than are necessary to prevent escape, and if any convict 
attempts to escape either while going from or returning to the jail, or while 
at labor or at any time, or if he refuses to labor, the officer having him in 
charge, after due inquiry, may, to secure such person or to cause him to 
labor, use the means authorized by section 11340; provided, such punishment 
for refusal to work shall all be inflicted within the jail or jail inclosure, and 
shall not be considered as any part of the time for which the prisoner 18 
sentenced. [R. C. 1905, § 10445; 1879, ch. 86, § 4; R. C. 1899, § 8625.] 

§ 11337. Credit for each day’s labor. For every day’s labor performed 
by any convict under the provisions of this chapter, there shall be eredited 
on any judgment for fine and costs against him the sum of two dollars. [R. C. 
1905, § 10446 ; 1879, ch. 36, § 5; R. C. 1899, § 8626.] 

§ 11338. Cruel treatment by officer. Penalty. If any officer or other 
person treats any prisoner in a cruel or inhuman manner, he shall be punished 
by a fine not exceeding one thousand dollars, or by imprisonment in the 
county jail not exceeding twelve months, or by both such fine and imprison- 
ment. [R. C. 1905, § 10447; 1879, ch. 36, § 6; R. C. 1899, § 8627.] 

§ 11339. Annoyance prohibited. Penalty. The officer having such prisoner 
in charge shall protect him from insult and annoyance and communication 
with others while at labor and in going to and returning from the same, and 
he may use such means as are necessary and proper therefor; and any person 
persisting in insulting and annoying or communicating with any prisoner 
after being first commanded by such officer to desist, shall be punished by 4 
fine not exceeding ten dollars, or by imprisonment not exceeding three days. 
[R. C. 1905, § 10448; 1879, ch. 36, § 7; R. C. 1899, § 8628.] ; 

§ 11340. ‘Punishment for disorderly conduct. If any person confined 10 
any jail upon a conviction or charge of any offense is refractory or disorderly, 
or if he willfully destroys or injures any article of bedding or other furniture, 
door or window or any other part of such prison, the sheriff of the county, 
after due inquiry, may chain and secure such person, or cause him to be kept 
in solitary confinement not more than three days for any one offense; and 
during such solitary confinement he may be fed with bread and water only, 
unless other food is necessary for the preservation of his health. [R. C. 1905, 
§ 10449 ; 1879, ch. 36, § 8; R. C. 1899, § 8629.] : 

§ 11341. Escaping from penitentiary. Punishment. Any person committed 
to the penitentiary who shall escape from or break said penitentiary with 
intent to escape therefrom, or who shall attempt by force or violence or 1 
any other manner to escape from said prison, whether such escape is effected 
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or not, shall, upon conviction thereof, be punished by imprisonment in said 
prison for a term not exceeding double the term for which he or she was 80 
sentenced, to commence from and after the expiration of his or her former 
sentence. [R. C. 1905, § 10450; 1883, ch. 89, § 1; R. C. 1895, § 8630.] 


Constitutionality of statute gag corare by reimprisonment for term dependent . 
AN, 3 


upon length of original term. 22 L.R 8.) 1123. 
Escape when imprisonment wholly illegal and void. 15 L.R.A. 190. 


§ 11342. Escaping from jail. Punishment. If any person who is imprisoned 
pursuant to a sentence of imprisonment in the county jail, or any person 
who shall be committed for the purpose of detaining him for trial for any 
offense not capital, shall break prison and escape, he shall be imprisoned in 
the county jail for the term of six months. [R. C. 1905, § 10451; C. Cr. P. 
1877, § 644; R. C. 1895, § 8631.] 

11343. Same. Committed for capital offense. If any person who is 
committed to prison for the purpose of detaining him for trial for a capital 
offense shall break prison and escape, he shall be imprisoned in the peni- 
tentiary for the term of two years. [R. C. 1905, § 10452; C. Cr. P. 1877, § 645; 
R. C. 1895, § 8682.] 

§ 11344, Prisoners in case of fire. If any prison, or any building [adjoin- 
ing] thereto, shall be on fire and the prisoners shall be exposed to danger by 
such fire, the keeper may remove such prisoners to a place of safety, and there 
confine them so long as may be necessary to avoid such danger, and such re- 
moval and confinement shall not be deemed an escape of such prisoners. [R. C. 
1905, § 10453; C. Cr. P. 1877, § 646; R. C. 1899, § 8633.] 

§ 11345. Indigent person held for fine and costs. When any poor convict 
shall have been confined in any prison for the space of six months, for the 
nonpayment of fine and costs only or either of them, the sheriff of the county 
in which such person shall be imprisoned shall make a report thereof to any 
two justices of the peace for such county; if required by such justices, the 
said keeper shall bring such convict before them, either at the prison or at 
such other convenient place thereto as they shall direct; the said justices 
shall proceed to inquire into the truth of said report, and if they shall be 
satisfied that such report is true and that the convict has not had since his 
conviction any estate, real or personal, with which he could have paid the sum 
for the nonpayment of which he was committed, they shall make a certificate 
thereof to the sheriff of the county, and direct him to discharge such convict 
from prison, and the sheriff shall forthwith discharge him. [R. C. 1905, 
§ 10454; C. Cr. P. 1877, § 647; R. C. 1899, § 8634.] 

§ 11346. Sheriff to receive and hold United States prisoners. All sheriffs, 
Jailers, prison keepers, and their and each and every of all their deputies, 
within thig state, to whom any person or persons shall be sent or committed, 
by virtue of legal process issued by or under the authority of the United 
States, shall be and they are hereby enjoined and required to receive such 
Persons into custody, and to keep them safely until they are discharged by 
due course of the laws of the United States; and all such sheriffs, jailers, 
prison keepers and their deputies, offending in the premises, shall be liable 
to the same pains and penalties, and the parties aggrieved shall be entitled 
to the same remedies against them or any of them, as if such prisoners had 
been committed to their custody by virtue of legal process issued under the 
1899 ¢ of this state. [R. C. 1905, § 10455; C. Cr. P. 1877, § 648; R. C. 

» § 8635. 

§ 11347, United States liable for expenses. The United States shall be 
liable to pay for the support and keeping of said prisoners the same charges 
and allowances as are allowed for the support and keeping of prisoners 
committed under authority of this state. [R. C. 1905, § 10456; C. Cr. P. 1877, 
§ 649; R. C. 1899, § 8636.] 

§ 11348. Jailers must report to United States courts. Before every stated 
term of the United States court to be held within this state, the said sheriffs, 
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jailers and prison keepers shall make out, under oath, a calendar of prisoners 
in their custody under the authority of the United States, with the date 
of their commitment, by whom committed and for what offense, and transmit 
the same to the judge of the district court of the United States for this 
district ; and at the end of every six months they shall transmit to the United 
States marshal of this state, for allowance and payment, their account, if any, 
against the United States, for the support and keeping of such prisoners. 
[R. C. 1905, § 10457; C. Cr. P. 1877, § 650; R. C. 1895, § 8637.] 

§ 11349. Prison established in every county. There shall be established 
and kept in every county, by authority of the board of county commissioners 
and at the expense of the county, a prison for the safe keeping of prisoners 
retire committed. [R. C. 1905, § 10458; C. Cr. P. 1877, § 651; R. C. 1899, 

ae of action for imprisonment in unhealthful or unfit prigon or jail. 36 L.R.A. 
293; 2 L.R.A.(N.S.) 95. 

Liability of municipality for tort in connection with jail. 25 L.R.A.(N.S.) 98. | 

Liability of county or municipality for injury to one employed in or about a jail, 
prison or other house of detention maintained by it. 23 L.R.A.(N.S.) 910. 

§ 11350. Grand jury shall examine county jails. At each term of the dis- 
trict court at which a grand jury is impaneled, said jury shall make a per- 
sonal inspection of the condition of the county jail, as to the sufficiency of 
the same for the safe keeping of persons confined therein, their convenient 
accommodation and health, and shall inquire into the manner in which the 
same has been kept since the last previous inspection; and the court shall 
give this duty in special charge to such grand jury, and it shall be imperative 
upon the board of county commissioners to issue the necessary orders, oF 
cause to be made the necessary repairs, in accordance with the complaint or 
recommendation of the grand jury. [R. C. 1905, § 10459; C. Cr. P. 1877, 
§ 652; R. C. 1895, § 8639.] 

§ 11351. Sheriff or his deputy shall keep the jail. The sheriff of the county, 
by himself or deputy, shall keep the jail, and shall be responsible for the 
manner in which the same is kept. He shall keep separate rooms for the 
sexes, except when they are lawfully married; he shall provide proper meat, 
drink and fuel for prisoners. [R. C. 1905, § 10460; C. Cr. P. 1877, § 653; 
R. C. 1899, § 8640.] 

§ 11352. County board to allow charges for keeping prisoners. Whenever 
a prisoner is committed for crime or in any suit in behalf of the state, the 
county board shall allow the sheriff his reasonable charge for supplying 
such prisoner. [R. C. 1905, § 10461; C. Cr. P. 1877, § 654; R. C. 1899, § 8641.] 

§ 11353. Commitment. Authority of sheriff. When a prisoner is confined 
by virtue of any process directed to the sheriff and which shall be required to 
be returned to the court whence it issued, such sheriff shall keep a copy 0 
the same, together with his returns made thereon, which copy, duly certified 
by such sheriff, shall be prima facie evidence of his right to retain such 
Peet in custody. [R. C. 1905, § 10462; C. Cr. P. 1877, § 655; R. C. 1899, 

§ 11354. Commitments to be indorsed and filed. All instruments of every 
kind or attested copies thereof by which a prisoner is committed or liberated, 
shall be regularly indorsed and filed, and safely kept in a suitable box by such 
sheriff or by his deputy acting as a jailer. [R. C. 1905, § 10463; C. Cr. P. 1877, 
§ 656; R. C. 1899, § 8643.] 

§ 11355. Same to be delivered to successor. Such box with its contents 
shall be delivered to the successor of the officer having charge of the prison. 
[R. C. 1905, § 10464; C. Cr. P. 1877, § 657; R. C. 1899, § 8644.] 

§ 11356. Prisoner sent to jail of another county. When there is no sulll- 
ecient prison in any county wherein any criminal offense shall have been 
committed, any judge of the district court of such county, upon application 
of the sheriff, may order any person charged with a criminal offense and 
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ordered to be committed to prison, to be sent to the jail of the county nearest 
having a sufficient jail, and the sheriff of such nearest county shall, on 
exhibit of such judge’s order, receive and keep in custody in the jail of his 
county, the prisoner ordered to be committed as aforesaid, at the expense of 
the county: from which said prisoner was sent, and the said sheriff shall, 
upon the order of the district court or a judge thereof, redeliver such prisoner 
age demanded. [R. C. 1905, § 10465; C. Cr. P. 1877, § 658; R. C. 1899, 

8645. ] 

§ 11357. Fugitives may be kept in any county jail. Any county jail may be 
used for the safe keeping of any fugitive from justice or labor in this state, 
in accordance with the provisions of any act of congress, and the jailer shall, 
in such case, be entitled to reasonable compensation for the support and 
custody of such fugitive from the officer having him in custody. [R. C. 1905, 
§ 10466; C. Cr. P. 1877, § 659; R. C. 1899, § 8646.] 

§ 11358. Juvenile prisoners. Juvenile prisoners shall be treated with 
humanity and in a manner calculated to promote their reformation; they 
shall be kept, if the jail will admit of it, in apartments separate from those 
containing more experienced and hardened criminals; the visits of parents, 
guardians and friends, who desire to exert a moral influence over them, shall 
at all reasonable times be permitted. [R. C. 1905, § 10467; C. Cr. P. 1877, 
§ 660; R. C. 1899, § 8647. ] 


CHAPTER 21. 
HABEAS CORPUS. 


§ 11359. Persons restrained may prosecute the writ. Every person impris- 
oned or restrained of his liberty under any pretense whatever, may prosecute 
& writ of habeas corpus to inquire into the cause of such imprisonment or 
restraint, and thereby (except in the cases specified in the next section) 
obtain relief from such imprisonment or restraint if it is unlawful. ([R. C. 


1905, § 10468; ©. Cr. P. 1877, § 671; R. C. 1895, § 8648.] 
Court or judge may order Lae under. Winton v. Knott, 7 8. D. 179, 63 N. rages 
Original jurisdiction of supreme court to issue writ. Carruth v. Taylor, 8 N. D. 
166, 77 N. W. 617; Re Hammill, 9 8. D. 390, 69 N. W. 577, ; ‘al 00 
Discharge of prisoner upon habeas corpus after being committed for trial. 1 
Am. Oe ne 29. in. TREO nee 
———after judgment and sentence. 87 . St. Rep. By a 
Obtaining yeleaes on habeas corpus from judgments punishing for contempts, 22 
.' St. Rep. 422. L.R.A N.S.) 
eee to habeas corpus in case of bail, parole or voluntary surrender. 35 L.R.A.(N.S. 


Will habeas corpus lie to release one convicted after wrongful refusal to change venue. 
“TE AANS.) 483, 9 L.R.A.(NS.) 1173 
ight of stranger to writ of habeas corpus. R.A.(NS. . 

Right of néion wrongfully brought into jurisdiction to be released on habeas corpus. 
12 L.R.A.(N.S.) 225. 

Right of minor unlawfully enlisted in army or navy to discharge on habeas corpus 
from custody of court martial under charge of desertion or fraudulent enlistment. 18 
L.R.A.(N.8.) 956. 

Habeas corpus to review excessive sentence. 45 L.R.A. 139. 

——to release prisoner on account of delay of prosecution. 56 L.R.A. 539. NS 
ae review commitment of witness by magistrate for contempt. 1 L.R.A.(N.8.) 
ame Procure release of one committed to insane asylum upon acquittal on ground 
of insanity. 36 L.R.A.(N.S.) 578. 

— extradition proceedings; right to be heard on merits of the charge 
against accused. 21 LRA.(NB,) 939. . ; : held f 

Right to review of order in habeas corpus discharging or remanding party held for 
extradition. 34 L.R.A.(N.S.) 755. 26 
Ge to which court may go behind judgment or process upon habeas corpus. 

- Dee. 40. 

Right to have claim of former jeopardy determined in habeas corpus proceeding. 
15 L.R.A.(N.S.) 227. 
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Collateral attack in habeas corpus case upon decision as against constitutional right. 
89 L.R.A. 450. 


Suspension of writ of habeas corpus. 45 L.R.A. 834. 


Continuance of constitutional guaranty as to habeas corpus during war or insur- 
rection. 45 L.R.A.(N.S.) 996. 


§ 11360. Who not entitled to relief. The person in whose behalf the appli- 
cation is made is not entitled to relief from imprisonment or restraint under 
a writ of habeas corpus, if the time during which such person may be legally 
detained in custody has not expired, whenever it appears: 

1. That he is detained in custody by virtue of process issued by any court 
or judge of the United States in a case where such court or judge has 
exclusive jurisdiction; or, 

2. Exvept as provided in section 11373, that he is detained in custody by 
virtue of the final order or judgment of any competent court of criminal 
jurisdiction or of any process issued upon such order or judgment. [R. C. 
1905, § 10469; R. C. 1895, § 8649.] 

§ 11361. Application for writ. Contents. Verification. Application for 
the writ must be made by petition signed either by the person for whose 
relief it is intended or by some person in his behalf, and must specify: 

1. That the person in whose behalf the writ is applied for is imprisoned 
or restrained of his liberty, the officer or person by whom he is so confined 
or restrained, and the place where, naming all the parties if they are known, 
or describing them if they are not known. 

2. The cause or pretense of such confinement or restraint according to the 
knowledge or belief of the party verifying the petition. 

3. If the confinement or restraint is by virtue of any warrant, order or 
process, a copy thereof shall be annexed, or it shall be averred that by reason 
of such person being removed or concealed before application, a demahd of 
such copy could not be made, or that such demand was made and the legal 
fees therefor tendered to the officer or person having such person in custody, 
and that such copy was refused. ; 

4. If the imprisonment is alleged to be illegal, the petition shall state 10 
what the illegality consists. 

5. The petition must be verified by the oath or affirmation of the person 
making the application. [R. C. 1905, § 10470; C. Cr. P. 1877, § 672; R. ©. 
1895, § 8650.] 

§ 11362. By what court application granted. The writ of habeas corpus 
must be granted, issued and made returnable as hereinafter stated: 

1. The writ must be granted by the supreme court or any judge thereof 
upon petition by or on behalf of any person restrained of his liberty within 
this state. When granted by the court it shall in all cases be issued out of 
and under the seal of the supreme court, and may be made returnable, either 
before the supreme court, or before the district court or any judge of the 
district court. 

2. The writ may be granted, issued and determined by the district courts 
and the jndges thereof upon petition by or on behalf of any person restrained 
of his liberty in their respective districts. 

When application is made to the supreme court, or to a judge thereof, 
proof by the oath of the person applying or other sufficient evidence shall 
be required that the judge of the district court having jurisdiction by the 
provisions of subdivision 2 of this section is absent from his district or has 
refused to grant such writ, or for some cause to be specially set forth 18 
incapable of acting, and if such proof is not produced, the application shall 
be denied. [R. C. 1905, § 10471; 1897, ch. 85; R. C. 1899, § 8651.] 


While supreme court may issue in first instanee, application should in most cases be 


made first to lower court. Carruth v. Taylor, 8 N. D. 166, 77 N. W. 617; Re Hammill, 
9S. D. 390, 69 N. W. 577. 


§ 11363. When court must grant the writ. The court or judge authorized 
to grant the writ to whom a petition therefor is presented, must, if it appears 
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that the writ ought to issue, grant the same without delay, and the writ 
shall not be denied for any informality in the petition or for any want of 
matters of substance if the same can be supplied, and the court or judge to 
whom application is made, must point out the matters wanting and direct 
the manner of supplying the same. [R. C. 1905, § 10472; R. C. 1895, § 8652.] 

§ 11364. Direction and form of writ. The writ must be directed to the 
person having custody of or restraining the person on whose behalf the 
application is made, and must command him to have the body of such person 
before the court or judge before whom the writ is returnable, immediately, 
at a place therein specified or at some specified time, regard being had to the 
circumstances and the distance to be traveled. 

Every writ of habeas corpus issued under the provisions of this chapter 
shall be substantially in the following form: 


State of North oo 
SS. : 


County of ........... ’ 
The state of North Dakota to the sheriff of ....... re , ete. (or 

NO Stasi ee eee ne : 

You are hereby commanded to have the body of ......... Jae e neces , by you 
imprisoned and detained, as is alleged, together with the time and cause of 
such imprisonment and detention, by whatever name the said .. acces ceeees 
shall be called or charged, before ............. , Judge of the district court, 
(or before the district or supreme court, as the case may be), at . se eeeee teeee 
(naming the place), on .............. (naming the date), (or immediately 
upon receipt of this writ), to do and receive what shall then and there be 
considered concerning the said ........ cececceeeeee, And have you then and 


Witness, ete. oe 
Such writ must be indorsed ‘‘ By the Habeas Corpus Act,’’ and if issued 
by the court, it shall be under the seal of the court; if by the judge, it shall 
be under his hand. [R. C. 1905, § 10473; 1897, ch. 85; R. C. 1899, § 8653.) 
11365, Manner of serving the writ. Whenever the writ is directed to 
the sheriff or other ministerial officer of the court out of which it is issued, 
it must be delivered by the clerk or by such person as it may be intrusted 
to, without delay, as other writs are delivered to such sheriff or other officer 
for service, or it may be left with the jailer, keeper or other person under 
such sheriff or other officer in charge of and at the jail or place where the 
person seeking the writ may be imprisoned or restrained. If it is directed 
to any other person it may be delivered to the sheriff or his deputy and be 
by him served upon such person by delivering the same to him without delay. 
If the person to whom the writ is directed cannot be found or refuses admit- 
tance to the officer or person serving or delivering such writ, it may be served 
or delivered by leaving it at the residence of the person to. whom it is 
directed, or by affixing it to some conspicuous place on the outside either of 
his dwelling house or of the place where the party is confined or under re- 
straint. In any case the court or judge thereof issuing the writ, may at his 
discretion authorize any person to serve and deliver it by an entry signed by 


with to arrest such person and bring him immediately before such coe had 
Judge; and upon being so brought he must be committed to the jail of the 
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charged. The person disobeying such writ shall also forfeit to the person 
imprisoned or restrained a sum not exceeding five hundred dollars, and if 
an officer he shall be incapable of holding or executing his said office. [R. C. 
1905, § 10475; C. Cr. P. 1877, § 681; R. C. 1896, § 8655. ] 

§ 11367. What the return must set forth. The person upon whom the writ 
ig served must state in his return, plainly and unequivocally: 

1. Whether he has or has not the party in his custody or under his power or 
restraint. ; 

2. If he has the party in his custody or power or under his restraint, he 
must state the authority and cause of such imprisonment or restraint. 

3. If the party is detained by virtue of any writ, warrant or other written 
authority, a copy thereof must be annexed to the return and the original 
produced and exhibited to the court or Judge on the hearing of such return. 

4. If the person upon whom the writ is served had the party in his custody 
or power under his restraint at any time prior or subsequent to the date 
of the writ of habeas corpus, but has transferred such custody or restraint to 
another, the return must state particularly to whom, at what time and place, 
for what cause, and by what authority, such transfer took place. 

5. The return must be signed by the person making the same, and, except 
when such person is a sworn public officer and makes such return in his 
official capacity, it must be verified by his oath or affirmation. [R. C. 1905, 
§ 10476; R. C. 1895, § 8656.] 

§ 11368. Party restrained must be brought. Exception. The person to 
whom the writ is directed if it is served, must bring the body of the party 
in custody or under his restraint, according to the command of the writ, except 
in cases specified in the next section. [R. C. 1905, § 10477; R. C. 1895, § 8657.] 

§ 11369. When party need not be brought. When from sickness OF 
infirmity of the person directed to be produced he cannot without danger 
be brought before the court or judge, the person in whose power Or custody 
he is, may state that fact in his return to the writ, verifying the same by 
affidavit. If the court or judge is satisfied of the truth of such return and 
the return to the writ is otherwise sufficient, the court or judge may proceed 
to decide on such return and to dispose of the matter as if such party had 
been produced on the writ, or the hearing thereof may be adjourned until 
such party can be produced. [R. C. 1905, § 10478; R. C. 1895, § 8658.] 

§ 11370. When hearing must be had. The court or judge before whom 
the writ is returned must, immediately after the return or within five days 
thereafter, proceed to hear and examine the return, and such other matters 
as may be properly submitted to his consideration. [R. C. 1905, § 10479; R. C. 
1895, § 8659.] 

§ 11371. Return may be controverted. Proofs. The party brought before 
the court or judge on the return of the writ, may deny or controvert any ° 
the material facts or matters set forth in the return, or except to the sufficiency 
thereof or allege any fact to show either that the imprisonment or detention 
is unlawful or that he is entitled to his discharge. The court or judge ™ 
thereupon proceed in a summary way to hear such proof as may be produced 
against such imprisonment or detention, or in favor of the same, and to dis- 
pose of such party as the justice of the case may require, and has full power 
and authority to require and compel the attendance of witnesses, by process 
of subpoena and attachment, and to do and perform all other acts and things 
necessary to a full and fair hearing and determination of the case. The court 
or judge may allow the return to be amended according to the facts of the 
ee it may be deemed necessary. [R. C. 1905, § 10480; R. C. 1895, 
_ § 11372. When person restrained must be discharged. If no legal caus? 
is shown for the imprisonment or restraint or for the continuation thereof, 
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such court or judge must discharge such party from the custody or restraint 


under which he is held. [R. C. 1905, § 10481; R. C. 1895, § 8661.] 


§ 11373. Causes for discharge of person restrained. If it appears on the 
return of the writ that the party is in custody by virtue of process from any 
court of this state or judge or officer thereof, such person may be discharged 
in any of the following cases, subject to the restrictions of section 11360: 

1. When the jurisdiction of such court or officer has been exceeded. 

2. Wher the imprisonment was at first lawful, but by some act, omission 
or event which has taken place afterward, the party has become entitled to 
a discharge. : 

3. When the process is defective in some matter of substance required by 
law rendering such process void. : 

4. When the process though regular in form has been issued in a case not 
allowed by law. 

5. When the person having the custody of the party is not the person allowed 
by law to detain him. : 

6. When the process is not authorized by any order or judgment of any 
court nor by any provisions of law. ; 

7. When a party has been committed on a criminal charge without reason- 
able or probable cause. 

en the process appears to have been obtained by false pretense or 
bribery. [R. C. 1905, § 10482; C. Cr. P. 1877, § 673; R. C. 1895, § 8662.] 


Manner of hearing on return of writ. State v. Barnes, 5 N. D. 350, 65 N. W. 688. 
Ra eo limited to grounds enumerated in this section. Richards v. Matteson, 8 S. D. 

, 65 N. W. 428. : 

Court not confined to jud ent, but may look into whole record. Griffith v. Hubbard, 
9S. D. 15, 67 N. W. 850; t. 8. v. Burdick, 1 D. 137, 46 N. W. 571. ; 

Issued where there is no general law or judgment of a court to authorize a process. 
Re Taber, 13 S. D. 62, 82 N. W. 398. ; 

As to remedies of defendant aggrieved by unwarranted adjournment of hearing. State 
v. Foster, 14 N. D. 561, 105 N. W. 938. F 

Whether error was committed in granting continuance is not reviewable in habeas 
corpus proceedings. State v. Pratt, 20 8. D. 440, 107 N. W. 538, 11 A. & E. Ann. Cas. 
1049, 


Designation of wrong place of imprisonment as ground for discharge upon habeas 
corpus. 13 L.R.A.(N.S.) 518. Sa 
g en sentences not authorized by law justify discharge on habeas corpus. 55 Am. 
t. - 267. 
1, Writ granted when court has exceeded its jurisdiction. In re Taylor, 7 8. D. 
382, 64 N. W. 253, 58 Am. St. Rep. 843, 45 L.R.A. 136; In re McCain, 9 S. D. 57, 68 
N. W. 163. ; ; 
Writ of habeas corpus can be properly used ny dt petitioner is confined without 
jurisdiction. State v. Floyd, 22 N. D. 183, 132 N, W. 662. 
Right of ee wrongfully brought into jurisdiction to be released on habeas corpus. 
12 L.R.A.(N.S.) 225, 
7. On discharge of prisoner committed without reasonable or probable cause, State 
ex rel. Styles v. Beaverstad, 12 N. D. 527, 97 N. W. 548. 
_ § 11374. Informal commitment from justice of the peace. If the person 
18 committed to prison, or is in custody of an officer on a criminal charge, 
y virtue of a warrant of commitment of a justice of the peace, such person 
must not be discharged on the ground of any mere defect of form in the 
warrant of commitment. [R. C. 1905, § 10483; C. Cr. P. 1877, § 673; R. C. 


1895, § 8663.] 


§ 11375. Procedure when person appears to be guilty. If it appears to 
the court or judge, by affidavit or otherwise, or upon inspection of the process 
or warrant of commitment, and proceedings as may be shown to the court 
or judge, that the party is guilty of a criminal offense or ought not to be 
discharged, such court or judge, although the charge is defectively or not 
substantially set forth in such process or warrant of commitment, must cause 
the complainant or other necessary witness to be subpoenaed to attend at 
Such time as ordered, to testify before the court or judge, and upon the 
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examination he may discharge such party, admit him to bail if the offense is 
bailable, or recommit him to custody, as may be just and legal. [R. ©. 1905, 
§ 10484; R. C. 1895, § 8664.] 

§ 11376. Habeas corpus to give bail. Whenever a person is imprisoned or 
detained in custody on a criminal charge, for want of bail, such person is 
entitled to a writ of habeas corpus for the purpose of giving bail, upon 
averring that fact in his petition, without alleging that he is illegally confined. 
Any judge in or out of the court in which he is authorized to act may take 
an undertaking of bail from any person who has been committed on a criminal 
charge, when brought before him on a writ of habeas corpus, as in other 
cases if the offense is bailable, and file the undertaking in the proper court. 
[R. C. 1905, § 10485; R. C. 1895, § 8665.) 

§ 11377. Procedure when person not entitled to discharge. If a party 
brought before the court or judge on the return of the writ is not entitled to 
his discharge, and is not admitted to or bailed when allowable, the court 
or judge must remand him to custody, or place him under the restraint from 
which he was taken, if the person under whose custody or restraint he was, 
is legally entitled thereto. [R. C. 1905, § 10486; C. Cr. P. 1877, § 675; RB. C. 
1895, § 8666.] 

When B ate is remanded, court must make order in writing, stating cause. Re 
Tod, 12 8. D. 386, 81 N. W. 637, 76 Am. St. Rep. 616, 47 L.R.A. 566. 

§ 11378. Prisoner may be ordered to custody of proper officer. In cases 
where any party is held under illegal restraint or custody, or any other 
person entitled to the custody or restraint of such party, the court or judge 
may order such party to be committed to the custody or restraint of such 
person as is by law entitled thereto. [R. C. 1905, § 10487; R. C. 1895, § 8667.] 

§ 11879. How person disposed of before judgment. Until judgment is given 
on the return, the court or judge before whom any party may be brought on 
such writ, may commit him to the sheriff of the county or place him in such 
care or under such custody as his age or circumstances may require. [R. C. 
1905, § 10488; R. C. 1895, § 8668.] | 

§ 11380. When notice of hearing must be given state’s attorney. When 
it appears that the person in whose behalf a writ of habeas corpus is issued, 
is held upon a criminal charge of any kind, notice of the time and place of 
the hearing upon the return must be given to the state’s attorney of the 
county where the offense arose if he is within his county; in other cases, 
like notice shall be given to any person interested in continuing the custody 
or restraint of the party asking aid of such writ. [R. C. 1905, § 10489; RB. ©. 
1895, § 8669.] 

§ 11381. Person taken out of county. Expenses. Whenever the officer or 
person to whom a writ of habeas corpus is directed and delivered, is required 
thereby to make return and take the person in whose behalf the writ is issued 
into a county other than the county in which such person is imprisoned or 
restrained, the court or judge awarding the writ may, at his discretion, ascer- 
tain and by an entry thereon specifying the amount, but not exceeding fifteen 
cents per mile, require the payment or tender, at the time of delivering the 
writ, of the charges of obeying the same; but in no case when such entry is not 
made can the payment or tender of such charges be demanded before the return 
of the writ in accordance with its direction. [R. C. 1905, § 10490; C. Cr. P. 
1877, § 671; R. C. 1895, § 8670.] 

§ 11382. Writ must not be disobeyed. No writ of habeas corpus can be 
disobeyed for defect of form, if it sufficiently appears therefrom in whose 
restraint the party imprisoned or restrained is, the officer or person detaining 
him, and the court or judge before whom he is to be brought. [R. C. 1909, 
§ 10491; R. C. 1895, § 8671.] 

§ 11383. When person discharged may be again arrested. No person who 
has been discharged by the order of the court or judge upon habeas corpus 
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can be again imprisoned or kept in custody for the same cause, except in 
the following cases: 

1. If he has been discharged from custody on a criminal charge and is 
afterwards committed for the same offense, by legal order or process. 

2. If, after a discharge for defect of proof, or for any defect of the process, 
warrant or commitment in a criminal action, the accused is again arrested 
on sufficient proof and committed by legal process for the same offense. 

3. If in a civil action the party has been discharged for any illegality in 
the order, judgment or process and is afterward imprisoned by legal process 
for the same cause of action. [R. C. 1905, § 10492; C. Cr. P. 1877, § 677; 
R. C. 1895, § 8672.] 

§ 11884. How obedience to order of discharge enforced. Obedience to an 
order for the discharge of any person, granted pursuant to the provisions of 
this chapter, may be enforced by the court, or judge issuing such writ, or 
granting such order, by attachment, in the same manner as hereinbefore 
provided for a neglect to make a return to a writ of habeas corpus; and the 
person guilty of such disobedience shall forfeit to the party aggrieved five 
hundred dollars, in addition to any special damages such party may have 
sustained. [R. C. 1905, § 10498; R. C. 1895, § 8673.] 

§ 11885. Person restrained in danger of being taken out of jurisdiction. 
Warrant. When it appears to any court or judge authorized by law to issue 
the writ of habeas corpus, that any one is illegally held in custody, confine- 
ment or restraint, and that there is reason to believe that such person will 
be carried out of the jurisdiction of the court or judge before whom the 
application is made, or will suffer some irreparable injury before compliance 
with the writ of habeas corpus can be enforced, such court or judge may 
cause a warrant to be issued, reciting the facts and directed to the sheriff, 
coroner or a constable of the county, commanding such officer to take such 
person thus held in custody, confinement or restraint, and forthwith bring 
him before such court or judge to be dealt with according to law. The court 
or Judge may also insert in such warrant a command for the arrest of the 
person charged with such illegal detention and restraint. [R. C. 1905, § 10494; 
R. C. 1895, § 8674.] ; ‘ 

§ 11886. Execution of warrant. The officer to whom such warrant is deliv- 
ered must execute it by bringing the person therein named before the court 
or judge who directed the issuing of such warrant, but if such warrant is 
issued by the supreme court or a judge thereof, upon the return of the 
warrant, the hearing and decision of the matter may be ordered by such 
court or judge to be had before the district court of the proper county or 
the judge thereof. [R. C. 1905, § 10495; R. C. 1895, § 8675.] 

§ 11887. Return of warrant. Procedure. The person alleged to have such 
party under illegal confinement or restraint may make return to such war- 
rant, as in case of a writ of habeas corpus, and the same may be denied, and 
like allegations, proofs and trial may thereupon be had as upon a return to a 
writ of habeas corpus. [R. C. 1905, § 10496; R. C. 1895, § 8676.] 

§ 11388. When person must be discharged. If such party is held under 
illegal custody or restraint he must be discharged, or if not, he must be 


restored to the care and custody of the person entitled thereto. [R. C. 1905, | 


§ 10497; R. C. 1895, § 8677.] ; 

§ 11389. When writ may be served. Any writ or process authorized by 
this chapter may be issued and served on any day or at any time. [R. C. 
1905, § 10498; R. C. 1895, § 8678.] 

§ 11390. Accused liberated for want of prosecution. If any person shall 
be committed for a criminal or supposed criminal matter and not admitted 
to bail, and shall not be tried on or before the second term of the court 

ving jurisdiction of the offense, the prisoner shall be set at liberty by ar 
court, unless the delay shall happen on the application of the prisoner; 1 


2553 


§§ 11390-11394 CRIMINAL PROCEDURE. Habeas Corpus. 


such court at the second term shall be satisfied that due exertions have 
been made to procure the evidence for and on behalf of the state, and that 
there are reasonable grounds to believe that such evidence may be procured 
at the third term, it shall have power to continue such case till the third 
term; if any such prisoner shall have been admitted to bail for a crime other 
than a capital offense, the court may continue the trial of said cause to a 
third term, if it shall appear by oath or affirmation that the witnesses for 
the state are absent, such witnesses being mentioned by name, and the court 
shown wherein their testimony is material. [R. C. 1905, § 10499; C. Cr. P. 
1877, § 678; R. C. 1895, § 8679.] 

Granting state continuance at term at which information is filed will not entitle ac 

cused to a discharge. State v. Pratt, 20 S. D. 440, 107 N. W. 538. 


“Not admitted to bail” means that accused has not been discharged on bail because 


noe or unwilling to furnish same. State ex rel. Adams v. Larson, 12 N. D. 474, 97 
. W. 537, 


Release of prisoner under habeas corpus because not given a speedy trial. 85 Am. 
St. Rep. 202. 


§ 11391. Writ not allowed to delay trial. To prevent any person from 
avoiding or delaying his trial, it shall not be lawful to remove any prisoner 
on habeas corpus under this chapter out of the county in which he is confined, 
within fifteen days next preceding the term of the court at which such person 
onght to be tried, except it be to convey him into the county where the 
offense with which he stands charged is properly cognizable. [R. C. 1905, 
§ 10500; C. Cr. P. 1877, § 679; R. C. 1899, § 8680.] 

§ 11392. Prisoners shall not be removed from one prison to another. 
Exceptions. Any person being committed to any prison, or in custody of 
any officer, sheriff, jailer, keeper or other person, or his underofficer or 
deputy, for any criminal or supposed criminal matter, shall not be removed 
from the said prison or custody, into other prison or custody, unless it be 
by habeas corpus or some other legal writ; or when the prisoner shall be 
delivered to the constable or other inferior officer, to be carried to some 
common jail; or shall be removed from one place to another within the 
county, in order to procure his discharge or trial in due course of law; or 10 
a case of sudden fire, infection or other necessity, or when the sheriff shall 
commit such prisoner to the jail of an adjoining county for the want of a 
sufficient jail in his own county, as is provided in the chapters concerning 
jails and jailers; or when the prisoner in pursuance of a law of the United 
States, may be claimed or demanded by the executive of the United States, 
or territories. If any person shall, after such commitment as aforesaid, make 
out, sign er countersign any warrant or warrants for such removal, except 
as before excepted, then he or they shall forfeit to the prisoner er aggrieved 
party, a sum not exceeding three hundred dollars, to be received by the 
prisoner or party aggrieved in the manner hereinafter mentioned. [R. ©. 
1905, § 10501; C. Cr. P. 1877, § 680; R. C. 1895, § 8681.] 

§ 11393. Penalty if judge refuses or delays writ. Any judge empowered 
by this act to issue writs of habeas corpus, who shall corruptly refuse to 
issue such writ when legally applied to, in a case when such writ may law- 
fully issue, or who shall, for the purpose of oppression, unreasonably delay 
the issuing of such writ, shall, for every such offense, forfeit to the prisoner 
or party aggrieved a sum not exceeding five hundred dollars. [R. C. 1909, 
§ 10502; C. Cr. P. 1877, § 681; R. C. 1899, § 8682.] : 

§ 11394, Removing or concealing prisoner to avoid writ. Anyone having 
a person in his custody or under his restraint, power or control, for whose 
relief a writ of habeas corpus is issued, who, with intent to avoid the effect 
of such writ, shall transfer such person to the custody, or place him under 
the control of another, or shall conceal him or change the place of his confine- 
ment with Intent to avoid the operation of such writ, or with intent, to remove 
him out of this state, shall forfeit for every such offense, one thousand 
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dollars, and be imprisoned in the penitentiary not less than one year, nor 
more than five years. In any prosecution for the penalty incurred under 
this section, it shall not be necessary to show that the writ of habeas corpus 
had issued at the time of the removal, transfer or concealment therein 
mentioned, if it is proved that the acts therein forbidden were done with 
the intent to avoid the operation of such writ. [R. C. 1905, § 10503; C. Cr. P. 
1877, § 683; R. C. 1899, § 8683.] 

§ 11395. Officer refusing prisoner copy of commitment. Penalty. Any 

sheriff or his deputy, any jailer or coroner, having custody of any prisoner 
eommitted on a civil or criminal process of any court or magistrate, who shall 
neglect to give such prisoner a copy of the process, order or commitment by 
virtue of which he is imprisoned, within six hours after the demand made 
by said prisoner or anyone on his behalf, shall forfeit five hundred dollars. 
[R. C. 1905, § 10504; C. Cr. P. 1877, § 684; R. C. 1899, § 8684.] 
_ § 11896. Penalty for rearresting on same charge. Any person who, know- 
ing that another has been discharged by order of a competent judge or 
tribunal on a habeas corpus, shall, contrary to the provisions of this chapter, 
arrest or detain him again for the same cause which was shown on the return 
of such writ, shall forfeit five hundred dollars for the first offense, and one 
thousand dollars for every subsequent offense. [R. C. 1905, § 10505; C. Cr. P. 
1877, § 685; R. C. 1899, § 8685.] : 

§ 11397. All penalties inure to use of party aggrieved. All the pecuniary 
forfeitures under this chapter shall inure to the use of the party for whose 
benefit the writ of habeas corpus issued, and shall be sued for and recovered 
with costs, in the name of the state, by every person aggrieved. [R. C. 1905, 
§ 10506; C. Cr. P. 1877, § 686; R. C. 1899, § 8686.] 

§ 11398. Recovery of penalties no bar to civil action. The recovery of the 
said penalties shall be no bar to a civil suit for damages. [R. C. 1905, 
§ 10507; C. Cr. P. 1877, § 688; R. C. 1899, § 8687.] 

§ 11399. Writ may issue for witness. Discharge of bail. The supreme 
and district courts within this state, or the judges thereof in vacation, shall 
have power to issue writs of habeas corpus, for the purpose of bringing the 
body of any person confined in any jail within the same before them, to 
testify or be surrendered in discharge of bail. When a writ of habeas corpus 
shall be issued for the purpose of bringing into court any person to testify, 
or the principal to be surrendered in discharge of bail, and such principal 
or witness shall be confined in any jail in this state out of the county in 
which such principal or witness is required to be surrendered, or removed to 
any county in this state, and there be executed and returned by any officer 
to whom it shall be directed, and the principal, after being surrendered, or 
his bail discharged, or a person testifying as aforesaid, shall, by the officer 
executing such writ, be returned by virtue of an order of the court, for the 
purpose aforesaid, an attested copy of which, lodged with the jailer, shall 
exonerate such jailer from being liable for an escape. The party praying 
out such writ of habeas corpus shall pay to the officer executing the same, 
such reasonable sum for his services as shall be adjudged by the courts 
respectively. [R. C. 1905, § 10508; C. Cr. P. 1877, § 689; R. C. 1899, § 8688. ] 
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CHAPTER 22. 
GENERAL PROVISIONS. 


§ 11400. Code construed as continuation of statutes. The provisions of 
this code so far as they are the same as existing statutes, must be construed 
as continuations thereof and not as new enactments. [R. C. 1905, § 10509; 
R. C. 1895, § 8689.] 

§ 11401. When this code governs. The provisions of this code so far as 
they relate to procedure, or alleviate the punishment to be imposed upon 
conviction in any case, shall govern in all criminal actions in any way prose- 
cuted or tried after the date upon which it takes effect whether the offense 
& 86 sal before or after such date. [R. C. 1905, § 10510; RB. C. 1895, 


CHAPTER 23. 
JUVENILE COURT. 


§ 11402. Children wards of the state. That all dependent, neglected and 
delinquent children under the age of eighteen years, shall, for the purpose 
of this act only, be considered wards of this state and their persons shall be 
subject to the care, guardianship and control of the court as hereinafter 
provided. [1911, ch. 177, § 1.] 

State guardianship of children. 15 L.R.A, 593. 

§ 11403. Definitions. For the purpose of this act, the words ‘‘ dependent 
child ’’ and ‘‘ neglected child ’’ shall mean any child who while under the 
age of eighteen years for any reason is destitute, homeless or abandoned ; 
or dependent upon the public for support; or has not proper parental care or 
guardianship; or habitually begs or receives alms; or is found living in any 
house of ill-fame or with any vicious or disreputable person; or has a home 
which by reason of neglect, cruelty or depravity, on the part of its parents, 
guardian or any other person in whose care it may be, is an unfit place for 
such child, and any child who while under the age of eighteen years is found 
begging any articles or singing or playing any musical instrument for gain 
upon the street or giving any public entertainment for gain upon the streets 
or accompanies or is used in the aid of any person so doing. 

The words ‘‘ delinquent child ’’ shall mean any child who while under the 
age of eighteen years violates any law of the state; or is incorrigible, or 
knowingly associates with thieves, vicious or immoral persons; or without 
Just cause and without consent of its parents, guardian or custodian absents 
itself from its home or place of abode, or is growing up in idleness or crime; 
or knowingly frequents or visits a house of ill repute; or knowingly fre- 
quents or visits any policy shop or place where any gaming device 18 
operated; or patronizes, visits or frequents any saloon or dram shop where 
intoxicating liquors are sold; or patronizes or visits any public pool room 
where the game of pool or billiards is being carried on for pay or hire; oF 
any other place where its presence is forbidden by law; or who wanders 
about the streets in the night time without being on any lawful business or 
lawful occupation; or habitually wanders about any railroad yards or tracks 
or jumps or attempts to Jump onto any moving train; or enters any car or 
engine without lawful authority, or writes or uses vile, obscene, vulgar, pro- 
fane or indecent language, or smokes cigarettes in any public place or about 
the school house; or is guilty of indecent, immoral or lascivious conduct. 
[1911, ch. 177, § 2.] F 

§ 11404. Jurisdiction. The district courts of the several counties in this 
state shall have original jurisdiction in all cases coming within the terms of 
this act. [1911, ch. 177, § 3.] 
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§ 11405. Juvenile court. The findings of the court shall be entered in a 
book or books to be kept for that purpose, and known as the ‘‘ juvenile 
record,’’ and the court may, for convenience, be called the ‘‘ juvenile court,’’ 
aan e : possible the said court shall be held in chambers. [1911, 
ch. 177, § 4. 

PA of statutes establishing juvenile courts. 8 L.R.A.(N.8.) 564; 45 L.R.A.(N.S.) 


§ 11406. Petition to the court. Any reputable person, being a resident of 
the state, may file with the judge or clerk of the court having jurisdiction 
in the matter, a petition in writing setting forth that a certain child, naming 
it, within his county, is either dependent, neglected or delinquent as defined 
mm section 1 hereof [section 11402]; and that it is for the interest of the 
child and this state that the child be taken from its parent, parents, cus- 
todian or guardian and placed under the guardianship of some suitable per- 
son to be appointed by the court; and that the parent, parents, custodian or 
guardian of such child are unfit or improper guardians, or are unable or 
unwilling te care for, protect, train, educate, correct, control or discipline 
such child, or that the parent, parents, guardian or custodian consent that 
such child be taken from them. 

The petition shall also set forth either the name, or that the name is 
unknown to petitioner, (a) of the person having custody of such child; and 
(b) of each of the parents or the surviving parent of a legitimate child; or 
of the mother of an illegitimate child; or (c) if it allege that both parents or 
mother is dead, then of the guardian, if any, of such child; or (d) if it allege 
that both such parents are or that such mother is dead and that no guardian 
of such child is known to the ‘petitioner. All persons so named in such peti- 
tion shall be made defendants by name and shall be notified of such pro- 
ceedings by summons if residents of this state, and if not residents, then 
in the same manner as is now or may hereafter be required by the laws of 
this state except only as herein otherwise provided. sat 

All persons, if any, who or whose names are stated in the petition to be 
unknown to the petitioner, shall be deemed and taken as defendants by the 
name or designation of ‘‘ all whom it may concern.’’ The petition shall be 
verified by affidavit, which affidavit shall be sufficient if upon information 
and belief. Process shall be issued against all persons made parties by the 
designation of ‘‘ all whom it may concern ”? by such description, and notice 
given by publication as is required in this act shall be sufficient to authorize 
the county to hear and determine the suit as though the parties had been 
sued by their proper names, : 

These proceedings shall be on behalf of the state in the interest of the child 
and the state, with due regard to the rights and duties of parents and others, 
by petition to be filed by any reputable person, and to that end it shall be 

ealt with, protected and eared for in the county court as a ward of the 
State in the manner ag hereinafter provided. A disposition of any child 
under this act or any evidence given in such cause, shall not, in any civil, 
criminal or other cause or proceeding whatever in any court, be lawful or 
Proper evidence against such child for any purpose whatever; except in 
Subsequent cases against the same child under this act; nor shall the name 
of any such child in connection with any proceedings under this act, be pub- 
a aT rd newspaper, without a written order of the court. [1911, 
cn. ,9§ 5. 

§ 11407. Summons. The summons shall require the person alleged to have 
the custody of such child to appear with the child at the time and place 
stated in the summons; and shall also require all defendants to be and appear 
and answer the petition on the return day of the summons. The summons 
shall be made returnable at any time within twenty days after the date 
thereof and may be served by the sheriff, or by any duly appointed juvenile 
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officer, even though such officer be the petitioner. The return of such sum- 
mons with indorsement of service by the sheriff or by such juvenile officer 
in accordance herewith shall be sufficient proof thereof. Whenever it shall 
appear from the petition or from affidavit filed in the cause that any named 
defendant resides or has gone out of the state, or on due inquiry cannot be 
found, or is concealed within this state, or that his place of residence 18 
unknown so that process cannot be served upon him, or whenever any person 
is made defendant under the name or designation of ‘‘ all whom it may 
concern,’’ the judge or clerk shall cause publication to be made once im 
some newspaper of general circulation published in his county, and if there 
be none published in his county, then in a newspaper published in the nearest 
place to his county in this state, which shall be substantially as follows: 

A, B, C, D, ete. (here giving the names of such named defendants, if any), 
and to ‘‘ all whom it may concern’ (if there be any defendant under such 
designation). 


Take notice that on the ...... Gay Of o05secexcaas , A.D. 19....,8 petition 
was filed by ............ IN thea ws site aeces court of .........+-- district 
to have a certain child, named ............ , declared a (dependent or delin- 


E. F., Judge or Clerk. 

Dated (the date of publication.) 

And he shall also within ten days after the publication of such notice send 
a copy thereof by mail, addressed to such defendants whose place of resi- 
dence is stated in the petition and who shall not have been served with 
summons. Notice given by publication as is required by this act shall be 
the only publication notice required either in the case of residents, non- 
residents or otherwise. The certificate of the judge or clerk that he has sent 
such notice in pursuance of this section shall be evidence thereof. Every 
defendant who shall be duly summoned shall be held to appear and answer 
either in writing or orally in open court on the return day of the summons 
or if such summons shall be served less than one day prior to the return 
day, then on the following day. Every defendant who shall be notified by 
publication as herein provided shall be held to appear and answer either in 
writing or orally in open court within twenty days after the date of the 
publication notice. The answer shall have no greater weight as evidence 
than the petition. In default of an answer at the time or times herein 
specified or at such further time as by order of court may be granted to & 
defendant, the petition may be taken as confessed. If the person having 
the custody or control of the child shall fail without reasonable cause to 
bring the child into court, he may be proceeded against as in case of con- 
tempt of court. In case the summons shall be returned and not served upon 
the person having the custody or control of such child or such person fails 
to obey the same and in any case when it shall be made to appear to the 
court by affidavit, which may be on information and belief that such sum- 
mons will be ineffectual to secure the presence of the child, a warrant may 
be issued on the order of the court either against the parents or either of 
them, or guardian or the person having the custody or control of the child 
or with whom the child may be or against the child itself to bring such 
person into court. On default of the custodian of the child or on his appear- 
ance or answer, or on the appearance in person of the child in court wit 
or without the summons or other process and on the answer, default or 
appearance or written consent to the proceedings of the other defendants 
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thereto or as soon thereafter as may be, the court shall proceed to hear evi- 
dence. The court may in any case when the child is not represented by any 
person, appoint some suitable person to act on behalf of the child. At any 
time after the filing of the petition and pending the final disposition of 
the case the court may continue the hearing from time to time and may 
allow such child to remain in the possession of its custodian or in its own 
home subject to the friendly visitation of a Juvenile officer, or it may order 
such child to be placed in the custody of a juvenile officer of the court, or of 
any suitable person appointed by the court, or to be kept in some suitable 
place provided by the city or county authorities. (1911, ch. 177, § 6] 

§ 11408. Juvenile officers. The district courts of the several districts in 
this state shall have authority to appoint any number of discreet persons 
of good moral character for each of the counties in their said districts to 
Serve as Juvenile officers during the pleasure of the court; said juvenile 
officers to receive no compensation except their necessary expenses which 
shall be audited by and allowed in the discretion of the said district judge 
and paid by the counties for which said persons are appointed. It shall 
be the duty of the judge or clerk of the court, if practicable, to notify the 
said juvenile officers when any child is to be brought before the court; it 
shall be the duty of such juvenile officer to make investigation of such case ; 
to be present in court to represent the interests of the child when the case 
1s heard; to furnish such court such information and assistance as the court 
or judge may require, and to take charge of any child before and after the 
trial as may be directed by the court. Such juvenile officers may be of either 
sex. [191], ch. 177, § 7.) 

§ 11409. Dependent and neglected children. If the court shall find any 
child under the age of eighteen to be dependent or neglected within the 
meaning of this act the court may allow such child to remain in its own home 
Subject to the friendly visitation of a juvenile officer, or to report to the 
court or juvenile officer from its home or school at such times as the court 
may require. And if the parent, parents, guardian or custodian of such 
child are unfit or improper guardians, or are unable or unwilling to care 
for, protect, train, educate, correct or discipline such child, and that it is 
for the interest of such child and of the people of this state that such child 
be taken from the custody of its parents, custodian or guardian the court 
may make an order appointing as guardian of the person of such child some 
Teputable citizen of good moral character and order such guardian to place 
Such child in some family home, or other suitable place, which such guardian 
may provide for such child, or the court may enter an order committing such 
child to some suitable institution organized for the care of dependent or 
neglected children, or to some training school or industrial school, or the 
reform school of the state of North Dakota, or children’s home finding 
Society, or to some association embracing in its object the purpose of caring 
for or obtaining homes for neglected or dependent children, which associa- 
atin e ar been aceredited as hereinafter provided. [1913, ch. 68; 1911, 

ch. 177, § 8. 


Denial of custody of child to parent for its well being. 41 L.R.A.(N.S.) 564. 
Commitment of infant to reformatory without conviction of crime. 16 L.R.A. 691. 


§ 11410, Guardianship. In every case where such child is committed to 
an institution or association, the court shall appoint the president, secretary 
or superintendent of such institution or association guardian over the person 
of such child and shall order such guardian to place such child in such insti- 
tution or with such association whereof he is such officer, and to hold such 
child, care for, train and educate it subject to the rules and laws that may 

e in force from time to time governing such institution or association, and 
ah supervision and further orders of said juvenile court. (1911, ch. 177, 
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§ 11411. Delinquent children. If the court shall find any child under the 
age of eighteen (18) to be a delinquent within the meaning of this act, 
the court may allow such child to remain at its own home subject to the 
friendly visitation of a juvenile officer, such child to report to the court or 
juvenile officer with such record of its conduct in its home or school as the 
court may require as often as may be required, and if the parent, parents, 
guardian or custodian consent thereto, or if the court shall further find either 
that the parent, parents, guardian or custodian are unfit or improper guard- 
ians or are unable or unwilling to care for, protect, educate or discipline 
such child and shall further find that it is for the interest of such child 
and of the people of this state that such child be taken from the custody 
of its parents, parent, custodian or guardian, the court may appoint some 
proper person or juvenile officer guardian over the person of such child and 
permit it to remain at its home, or order such guardian to cause such child 
to be placed in a suitable family home, or cause it to be boarded out in some 
suitable home, or the court may commit such child to any institution incor- 
porated under the laws of this state to care for delinquent children, or to 
any institution that has been or may be provided by the state, county, city, 
town or village suitable for the care of delinquent children, including a deten- 
tion home or school, or to some association that will receive it, embracing 10 
its object the care of neglected, dependent or delinquent children and which 
has been duly accredited as hereinafter provided. In every case where 
such child is committed to an institution or association, the court shall appoint 
the president, secretary or superintendent of such institution or association 
guardian over the person of such child, and shall order such guardian to 
place such child in such institution or with such association whereof he 1s 
such officer, and to hold such child, care for, train and educate it subject to 
the rules and laws that may be in force, from time to time governing such 
institution or association, and to the supervision of and further orders of said 
juvenile court. [1911, ch. 177, § 10.] 

§ 11412. Criminal prosecutions. The court may in its discretion in any 
ease of a delinquent child permit such child to be proceeded against in accord- 
ance with the laws that may be in force in this state governing the commission 
of crimes or violation of city, village or town ordinances; in such case the 
petition filed under this act shall be dismissed. (1911, ch. 177, § 11.] 

§ 11413. Sick children. The court may, when the health or condition of 
any child found to be dependent, neglected or delinquent, requires it, order 
the guardian to cause such child to be placed in a public hospital or institu- 
tion for treatment or special care, or in a private hospital or institution, which 
will receive it for like purposes, subject, however, to the supervision aD 
further order of the court. (1911, ch. 177, § 12.] 

§ 11414. Guardian. Evidence of authority. Any child found to be depend- 
ent, neglected or delinquent as defined in this act, and awarded by the court 
to @ guardian, institution or association, shall be held by such guardian, 
institution or association as the case may be, by virtue of the order entered 0 
record in such case, and a judge or clerk of the court shall issue and cause 
to be delivered to such guardian, institution or association a certified copy of 
such order of the court, which certified copy of such order shall be proof 
of the authority of such guardian, institution or association in behalf of such 
child, and no other process need issue to warrant the keeping of such child. 
The guardianship under this act shall continue until the court shall by further 
order otherwise direct. [1911, ch. 177, § 13.] : 

§ 11415. Guardian’s reports. The court may, from time to time, cite into 
court the guardian, institution or association to whose care any dependent, 
neglected or delinquent child has been awarded, and require him or it to 
make a full, true and perfect report as to his or its doings in behalf of such 


2560 


Juvenile Court. CRIMINAL. PROCEDURE. §§ 11415-11418 


further evidence, the court may, if it sees fit, remove such guardian and 
@ppoint another in his stead, or take such child away from such institution or 
association and place it in another, or restore such child to the custody of its 
parents or former guardian or custodian. [1911, ch. 177, § 14.) 


eh. 177, § 15.) 
_§ 11417. Right of counsel and to give bond. Any child within the pro- 
visions of this act, informed against or regarding which a petition has been 


tried and adjudged to be delinquent, be entitled, by any friend or parent 
offering sufficient security, to give bond or other security for its appearance 
at any hearing or trial of such case, as such right is given to persons informed 


and defend on behalf of any such child, such counsel to receive no pay from 
the county. [1911, ch. 177, § 16.] 

§ 11418. Order relating to adoption. Whenever the petition filed, as is 
provided in section 4 [5] hereof [section 11406 herein], or a supplemental 
petition filed at any time after the appointment of the guardian shall pray 
that the guardian appointed or to be appointed shall be authorized to consent 
to the legal adoption of the child, and the court upon the hearing shall find 
that it is to the best interests of such child that the guardian be given 
such authority, the court may, in its order appointing such guardian, empower 

Im to appear in court where any proceedings for the adoption of such child 
may be pending and to consent to such adoption; and such consent shall be 
sufficient to authorize the court where the adoption proceedings are pending 
to enter a proper order or decree of adoption without further notice to, or 
consent by the parents or relatives of such child; provided, however, that 

efore entering such order the court shall find from the evidence that (1) the 
parents or surviving parent of a legitimate child or the mother of any 
legitimate child, or if the child has no parents living the guardian of the 
child, if any, or if there is no parent living and the child has no guardian 
or the guardian is not known to petitioner, then a known, near relative of 
the child, if any there be, consents to such order; or (2) that one parent 
Consents and the other is unfit for any of the reasons hereinafter specified 
to have the child, or that both parents are or that the surviving parent or 
the mother of an illegitimate child is so unfit for any such reasons the grounds 
of unfitness being (a) depravity, (b) open and notorious adultery or fornica- 
tion, (c) habitual drunkenness for the space of one year prior to the filing 
of petition, (d) extreme and repeated eruelty to the child, (e) abandonment 
of child or (£) desertion of the child for more than six (6) months next pre- 
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ceding the filing of the petition, and (g) that such child if of the age of 
fourteen years or over, consents to such order. [1911, ch. 177, § 17.] 
Validity of adoption without consent of natural parents. 30 L.R.A.(NS.) 146. 

§ 11419. Religious preference. The court in committing children shall place 

them as far as practicable in the care and custody of some individual holding 
the same religious belief as the parents of said child, or with some association 
which is controlled by persons of like religious faith of the parents of said 
child. [1911, ch. 177, § 18.] 
_ § 11420. County boards of visitors and children’s guardians. The district 
judge of each district may appoint a board of six reputable inhabitants in 
each of the counties of his district. Three of the members of said board 
shall be women. They shall serve without any compensation except their 
necessary expenses which shall be audited by and allowed in the discretion 
of the said district judge and paid by the counties for which said persons are 
appointed. It shall be the duty of said board to visit, as often as once & 
year, all institutions, societies and associations, and all persons receiving 
children under this act; said visits shall be made by not less than two of the 
members of the board, who shall go together or make a joint report; the said 
board of visitors shall report to the court from time to time the condition 
of children received by or in the charge of such associations, institutions and 
persons, and shall make an annual report to said district judge in such form 
as the judge may prescribe. In addition thereto the said board shall act 
as the board of children’s guardians and shall investigate into the conditions 
and nature and number of the dependent and neglected children in their said 
counties, and whenever they shall have knowledge of facts such as will cause 
the substantial belief that any child in said county is delinquent, dependent 
or neglected, as these terms are used and defined in this act, and no steps 
have been taken for the care of such child, it shall be their duty to them- 
selves present to the juvenile court of their said district the petition provided 
for in section 5 of this act [section 11406 herein]. In all cases also where a 
child or children have been committed or intrusted to the state home for 
the feeble minded and either voluntarily by their parents or guardians or 
under due process of law and sought to be released therefrom and in all 
eases where waifs or illegitimate or other dependent children are sought to 
be released from care and guardianship or adopted, domiciled or apprenticed, 
the said board shall investigate into the matter within ten days after notice 
of the attempted action, which shall in every case be given to them in writing 
by the person or institution seeking to release, discharge or adopt such child, 
whether temporarily or permanently, and said board shall advise the said 
district court as to the advisability and wisdom of such action, and no such 
eee place without the consent of said district judge. [1911, 
ch. 177, : 

§ 11421. Officers of courts. It shall be unlawful for any court judge or 
clerk or other person to tax or collect, or for any county to pay any fees 
whatever which may be permitted by any law to be taxed or collected for 
the benefit of any court officer or person for any case concerning any child 
coming within the provisions of this act for violating any law of this state, 
unless such child shall be proceeded against under the provisions and im 
accordance with the purpose of this act, except in capital cases where the 
courts shall direct a proceeding under the criminal code, as provided im 
section 10 of this act [section 11411 herein]. [1911, ch. 177, § 20.] 

§ 11422. Construction of the act. This act shall be liberally construed to 
the end that its purpose may be carried out, to wit: that the care, custody 
and discipline of the child shall approximate as nearly as may be that which 
should be given by its parents, and in all cases of dependency where it can 
properly be done, that the child shall be placed in an approved family home, 
and become a member of a home and family by legal adoption or otherwise, 
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and in cases of delinquency, that as far as practicable any delinquent child 
Shall be treated, not as a criminal, but as misdirected and misguided and 
needing aid, encouragement and assistance, and if such child cannot be prop- 
erly cared for and corrected in its own home, or with the assistance and help 
of the probation officers, then that it may be placed in some suitable insti- 
tution where it may be helped and educated and equipped for industrial 
efficiency and useful citizenship. [191], ch. 177, § 21.) 

§ 11423. Support of children. If it shall appear, upon the hearing of the 
cause, that the parent, parents or any person or persons named in such 
petition who are in law liable for the support of such child, are able to con- 
tribute to the support of such child, the court shall enter an order requiring 
such parent, parents or other persons to pay to the guardian so appointed 
or to the institution to which such child may be committed, a reasonable sum 
and the said court may from time to time make such alterations in the allow- 
ance as shall appear reasonable and proper. Should the court find that 
neither the parent nor guardian can contribute to the support of the said 
child, it shall then make an order directing the payment thereof by the 
county. (1911, ch. 177, § 22.] 

§ 11424. Order relating to support. If the person so ordered to pay for 
the support, maintenance or education of a dependent, neglected or delinquent 
child shall be employed for wages, salary or commission, the court may also 
order that the sum [to] be paid to [by] him shall be paid to the guardian or 
institution out of his wages, salary or commission and that he shall execute an 
assignment thereof pro tanto. The court may also order the parent or the per- 
son so ordered to pay the sum of money for the support, maintenance or educa- 
tion of the child from time to time, [to] make discovery to the court as to his 
Place of employment as [and] amount earned by him. Upon his failure to 
obey the orders of the court he may be punished as for contempt of court. 
(1911, ch. 177, § 23.] 

21425. Guardianship of person. Nothing in this act shall be construed 
to give the guardian appointed under this act the guardianship of the estate 
of the child or to change the age of minority for any other purpose except 
the custody of the child. {1911, ch. 177, § 24.] 

§ 11426. Appeals. Cases under this act may be received and appealed as 
other similar court and criminal cases. [1911, ch. 177, § 29.) 

§ 11426a. Fees. The fee for publishing the notice required in section 6 of 
this act [section 11407 herein], shall be paid for by the county, unless the 
child affected by such proceeding is legally dependent upon someone who is 
able to pay therefor. [1911, ch. 177, § 25.] ; ; ; 

; 427. Contempt of court. Any person who shall interfere with the direc- 
tion or disposition of any child under any order of the court concerning any 
child, may, in pursuance of the provisions of this act, or with any juvenile 
or other officer of the court in carrying out the directions of the court under 
any such order, shall be held to be in contempt of court and subject to 
punishment as for contempt of court. [1911, ch. 177, § 26.] 51> ; 

§ 11428. Repeal. This act shall be construed to repeal existing laws in 
conflict with this act under and by which dependent, neglected and delinquent 
children as defined by this act might be arrested, complained against, com- 
mitted, confined er taken into or placed in custody, in justice courts or police 
courts, but as to all other laws it shall be construed as cumulative and not 
a8 exclusive. [1911, ch. 177, § 27.] 
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CHAPTER 24. 
STERILIZATION OF DEFECTIVES AND CRIMINALS. 


The title of chapter 56, Laws 1913, p. 63, is “An act to prevent procreation of con- 
firmed criminals, insane, idiots, defectives and rapists; providing for a board of medical 
examiners, and making provisions for carrying out of same. 


§ 11429. Persons upon whom operation may be performed. Procedure. 
Whenever the warden, superintendent or head of any state prison, reform 
school, state school for feeble minded or of any state hospital or state asylum 
for insane shall certify in writing that he believes that the mental or physical 
condition of any inmate would be improved thereby, or that procreation by 
such inmate would be likely to result in defective or feeble-minded children 
with criminal tendencies, and that the condition of such inmate is not likely 
to improve, so as to make procreation by such person desirable or beneficial 
to the community, it shall be lawful to perform a surgical operation for the 
sterilization of such inmate as hereafter provided. [1913, ch. 56, § 1.] 

Sterilization of criminals or defectives. 41 L.R.A.(N.S.) 419. 

§ 11430. Board of medical examiners. Appointment. Compensation. For 
the purpose of carrying into effect the provisions of this chapter, the chief 
medical officer of any such institution, the secretary of the state board of 
health and one other competent physician and surgeon whose appointment 
is hereinafter provided for, shall constitute the board of examiners for such 
institution. The third member of such board shall be a competent physician 
and surgeon of good standing and of at least ten years’ practice of his pro- 
fession in North Dakota, who shall forthwith be appointed by the state board 
of control, and who shall serve during the pleasure of said board of control. 
One such appointment may be made in each county in which one of such 
institutions is located, or one may be appointed to act for any two or more 
of such institutions to be named in the letter of appointment. The per diem 
compensation of such member so appointed shall be fixed by the state board 
of control in the letter of appointment, and shall not be in excess of ten 
dollars per day, while in actual performance of their duties; a duplicate of 
this letter shall be filed with the state auditor, and the per diem and actual 
necessary expenses of such member shall be allowed and paid in the same 
manner as is provided for by law for the payment of the salaries and ex- 
penses of the members, agents and employes of the state board of control. 
[1913. ch. 56, § 2.] 

§ 11431. Procedure for bringing matter to attention of examiners. When 
the superintendent of any such institution shall deem it advisable that such 
operation be performed on any one or more of the inmates thereof, he shall 
make such recommendation in writing, signed by him, and file one copy 
thereof with the board of control and onc with the chief medical officer of 
such institution, whereupon the chief medical officer of such institution shall 
forthwith call a meeting of such board of examiners to be held at such 
institution at a date not less than fifteen days after the issuance of such call, 
and such call shall be in writing signed by such chief medical officer, and shall 
clearly set forth the date and object of such meeting, and shall contain the 
names of all inmates whose cases are to be considered at such meeting. 
[19138, ch. 56, § 3.] 

§ 11432. Conduct of inquiry by board of examiners. Power to administer 
oaths to witnesses. At such meeting such board of examiners shall diligently 
inquire into the mental and physical condition of each inmate so considered, 
and as far as practicable, into his family history, and for that purpose any 
member of said board may administer an oath to any witness whom it 1s 
desired to examine, and such hearing may be adjourned from day to day, 


il gra art pau may be held elsewhere than at such institution. 
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inmate, it shall, in such finding, designate what operation is to be performed, 
and its purpose, and shall designate some skilled surgeon, who may or ma 
not be one of their own number, who shall perform it. [1913, ch. 56, § 5.] 

§ 11434. Method of keeping records of proceedings of the board. Such 
institutions shall keep all files in any proceedings under this chapter, and 
full minutes of all such meetings, and for that purpose the chief medical officer 
of such institution shall be the secretary of such board of examiners and 
custodian of its records. [1913, ch. 56, § 6.] i 

§ 11435. Right to perform operation without bringing matter to attention 
of examiners. Report to board of control. When in the opinion of the chief 
medical officer of any such institution, such operation would be necessary 
or desirable upon any inmate thereof, for any of the purposes herein set forth, 
and such inmate requests in writing that such operation be performed, or 
consents thereto in writing, he may perform or procure the performance of 
such operation without bringing the matter to the attention of such board of 
examination. When any such operation is performed under the provisions 
of this section, it shall be the duty of the chief medical officer who performs 
or procures the performance of such operation to immediately report to the 
state board of control the details of such operation, upon such blanks as the 
board of control may prescribe. [1913, ch. 56, § 7.] : 

§ 11436, Duty of state’s attorney to investigate and report concerning 
Pergons convicted of felony. Whenever the State’s attorney of any county 
shall have reason to believe that any person who shall be convicted of felony, 
has been twice or more previously convicted of felonies in North Dakota or 
elsewhere, it shall be the duty of such state’s attorney to investigate and to 
secure at the expense of the county, transcripts of records of conviction from 
other counties and states, and also such evidence of identification as may be 
obtained. Such proof when obtained shall be forwarded to the state board 
of control, who shall thereupon notify the chief medical officer of the insti- 
tution to which such person ig committed, and the secretary of the state board 


skillfully perform any operation as authorized by this act shall be held 


mers, or the court, or the consent of such inmate and parents or guardian, 
shall be his ful] warrant and authority therefor. [1913, ch. 56, § 9.] 

§ 11438. Duty of medical officers to observe sterilized persons and make 
report. It shall be the duty of the chief medical officer of any such institu- 
tion in which any sterilized inmates are confined to make careful observa- 


effect of such operation upon the moral, mental and physical condition of 
such sterilized persons, and once a year, and oftener if called for by the 
governor, to make report on each of such persons in writing, keeping a copy 
of such report on file in such institution, and furnishing copies to the gov- 
ernor, the state board of control, the secretary of the state board of health. 
(1913, ch. 56, § 10.] 
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(References are to sections.) 
ABANDONMENT, 


defined, 6592. 
article on finding not applicable to things abandoned, 6048. 
when ship may be abandoned, 6657. 
control of property where one spouse has been abandoned, 4417-4419. 
husband abandoned by wife, not liable for her support, 4416. 
abandoning or refusing to support wife, misdemeanor, punishment, 9593, 9594. 
of child, 
of child under six years, punishment, 9589. 
parent omitting to provide for child, 9590. 
abandonment or refusing to support minor child, 9591. 
punishment, 9693, 9594. 
child deemed to be abandoned, when, 5110. 
a8 presumptive evidence of relinquishment of right to child’s earnings, 4436. 


ABATEMENT. 
of nuisance, see Nuisance. 
of taxes, how made, 2165. 
of unpaid taxes, for what reason allowed, 
double assessment of property, 2273. 
lands assessed to the United States, 2273. 
lands on which taxes have been declared illegal, 2273. 
of action, 
death of party in action for death by wrongful act, does not cause, 8324. 
transfer of party’s interest is not, 7408. 
death of party is not, when, 7408. 
marriage of party is not, 7408. 
by death of assignee, 8386, 


ABBREVIATIONS, 
Judicial notice of meaning of, 7938. 


ABDUCTION. 
of a wife from her husband, forbidden, 4355. 
of husband from his wife, forbidden, 4355. 
of a child from a parent or guardian, forbidden, 4355. 
of a parent from his child, forbidden, 4355. 
of a servant from his master, forbidden, 4355. 
for prostitution, punishment for, 9574. 
coverture no excuse for, 9213. 


ABORTION. 
acts constituting; punishment, 9489, 9490. 
procuring, punishment for, 9604. 
soliciting or submitting to attempt at, 9605. 
concealing still birth or death of bastard, 9605. 
coverture no excuse for, 9213. 
Tequisite proof to sustain conviction of, 10843. 
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ABSENCE. 


death presumed from absence, when, 7921. 


ABSENTEE. 
statute of limitation as to, 7384. 


ABSENT VOTER. 
provisions for counting vote of, 992-1004. 


ABSTRACT OF TITLE. 
prima facie evidence of title, 5547. 
duty of county treasurer as to certifying abstracts of title to real estate, 3345. 
who may make for partition suit, 8071. 
costs of, how paid in partition suit, 8070. 
See also Abstractors of Title. 


ABSTRACTORS OF TITLE. 
to give bonds, 3090. 
to receive certificate, when, 3091, 3092. 
additional security, when to be given, 3093. 
appeal by abstractor, how made, 3004. 
penalty for violation of article, 3094. 
article not to prevent public officer from certifying to abstracts, 3095. 
fees for making and certifying to abstracts, 3097, 3099. 
use of seal on abstracts, 3098. 
See also Abstracts of Title. 


ACADEMY OF SCIENCE. 
object of society, 1596. 
to be governed by board of trustees, 1597. 
board of trustees, how constituted, 1598. 
powers of board, 1599. 
rules and regulations, 1600. 
compensation and expenses of board, 1601. 
compensation of teachers and employees of academy, 1601. 
duties of state treasurer in respect to, 1602. 
majority of board to constitute quorum, 1603. 


right to lease portion of campus to student’s club howse and dormitories, 173& 
annual tax for maintenance of, 1416. 


portion of state funds raised by taxation, 1745. 
request for state appropriation to state needs of institution, 1740. 


ACCEPTANCE. 


of bills etc. see Negotiable Instruments, 
of contracts, see Contracts. 


ACCESSION. 


as mode of acquisition of property, 5468. 
owner of property owns, 5395. 
See aleo Property, Real, § 7; Property, Personal, § 3. 


ACCESSORY. 
accessory to crime, see Crime, § 2. 


ACCIDENT. 


driver of motor vehicle to stop in case of, 2976q. 
on railroads, to be reported, 4630. 
as ground for new trial, 7660. 
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ACCIDENT IN SURANCE, 


See Insurance, §§ I, 6. 


ACCOMMODATION PARTIES. 
See Negotiable Instruments. 


ACCOMPLICE. 
defendant not to be convicted solely on evidence of, 10841. 


ACCORD. 
defined, 5825. 
acceptance of, is satisfaction, 5827. 
only full execution of, extinguishes obligation, 5826. 
acceptance of part performance extinguishes, 5828. 


ACCOUNT. 
reference to take, 7642, 
statement of, how pleaded, 7457. 
—— further account, when ordered, 7457. 
—— when verified, 7457. 
making of false, by public officer, chow punished, 9827, 
to be rendered by certain persons, 
by agent for nonresident, 8870. 
by employee, 6120. 
by executors and administrators, 8823-8840, 
by one of joint guardians, 8897. 
by partner, 6397, 6409. 
by shipmaster, when, 6158. 
by trustee, 6290. 


ACCOUNTANOY, STATE BOARD OF. 
creation of, 549. 
membership of, 549. 
qualifications of, 549. 
term of office of, 549. 
vacancy in, 649. 
fees and expenses of, 549. 
powers and duties of, in general, 550. 
‘igsuance of certificate to public accountant, 551. 
examinations for accountant, 553. 
certificate to be issued to public accountant, 555. 
fees to be paid on application for, by accountant, 556. 
Penalty for acting as public accountant without certificate, 55% 


ACCOUNTANT, PUBLIC. 
certificate issued to, 551. 
qualifications of, 552. 
examination for, 553. 
examination waived, when, 554. 
certificate of, 555. 
fees to be paid by, 556. 
Penalty for violation of statute, 557. 


ACCOUNTING. 
uniform system of, see State Institutions. 
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ACCOUNTS. 
of state officers, 
time for closing and balancing accounts of state officers, 632. 
governor to have accounts of state departments audited biennially, 713. 
of justices of the peace, 91862-9186. 


ACCRETIONS. 
See Property, Real, § 7. 


ACCUMULATION. 
See Property, § 8. 


ACETANILID. 
any product containing, must be labeled, 2942. 


ACKNOWLEDGMENT AND PROOF. 
§ 1. In general. 
how officer’s certificate authenticated, 5582. 
certificate of clerks, acknowledgment before justice, 5583, 
action to correct certificate, 5584. 
action to prove instrument, 5585. 
what entitles judgment in such action to record, 5586. 
authority of officers in taking proof, 5587. 
code does not affect former instruments, 5588. 
force and record of former instruments, 5589. 
certain instruments legalized, 5590. 
§ 2. Acknowledgment. 
by whom taken, 
at any place in state, 5563. 
within district in state, 5564. 
without state but within United States, 5565. 
without the United States, 5566. 
township clerks authorized to take, 4196. 
city clerks authorized to take, 4196. 
city auditors authorized to take, 4196. 
recorders of all towns or villages authorized to take acknowledgment of instruments, 
4196. 
power of commissioner of deeds to take, 608. 
not to be taken by whom, 5593. 
what knowledge officer taking, must have, 5567. 
acknowledged tnstrument as record evidence, 7916, 
to surveys and plats of cities and towns, 3954. 
personating another in taking, misdemeanor, 9964. 
certain acknowledgments legalized, 850, 5575-5580, 5592. 
of particular instruments, 
conveyance by married woman, how acknowledged, 5568. 
instruments from partnership, 
who may execute, 5591. 
former acknowledgments of partnership validated, 5592. 
of indenture of apprenticeship, 4485. 
of organization certificate of banking corporation, 5149, 
fees for taking acknowledgments, 
of clerk of district court, 3498, 
of justices of the peace, 3530. 
of notary public, 3529. 
feea for taking and certifying acknowledgments, 3546. 
§ 3. Proof. 
proof of execution when instrument not acknowledged, 5569. 
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ACKNOWLEDGMENT OF PROOF — (continued). 
knowledge required by officer taking proof, 5570. 
when proof of handwriting of party and witness may be received, 5571. 
what proof must show, 5572. ° 
contents of certificate of proof, 5573. 
forms of certificate, 5574, 


ACQUITTAL, 
of one or more of several defendants, 10704, 
on informal verdict, when, 10896. 
court may advise, when, 10864. 
discharge of defendant in order to testify, as, 10836, 
verdict of, not to be reconsidered, 10894, 
judgment of, discharges prisoner, 10899. 
bars further prosecution, when, 10865. 
in another state or county as bar, 10512, 10513, 
See Criminal Procedure ; Jeopardy. 


“ACRE FOOT.” 
defined, 8274. 
as unit of measure, 8285. 


ACTIONS. 
as to criminal actions, see Criminal Procedure. 
in justice’s court, see Justice of the Peace. 
as to time for commencing actions, see Limitation of Actions, 
injunction to stay proceedings in courts, see Injunctions, 
abatement of, see Abatement. 
as to parties, see Parties. 
concerning real property, see Property, Real, § 9. 
suits by or against townships, see Townships, § 17. 
suits by and against executors and administrators, see Executors and Administrators, § 8, 
§ 1. In general, 

defined, 7075, 7330. 
civil action, defined, 7334, 
distinction between actions at law and suits in equity, abolished, 7355. 
issues must be stated, 7357. 
classified, 7332. 
Consolidation of, 7965. 
not merged with criminal, 7338. 
joinder of, causes of, 7466. 
no joinder of action in forcible detainer in justice’s court, 9072. 
when deemed commenced, 7383, 7539. 
when deemed pending, 7966. 
gtTound for continuance of, 7949. 
dismissal of, 

how actions dismissed, 7597. 

when actions deemed dismissed, 7598. 
when not abated, 7408. 
survival of action in forcible detainer, 9071. 
Successor of party may revive judgment, 7409. 
revival after death of non-resident party, 7410. 
affidavits in, need not be entitled, 7964. 
when permitted on claim before due, 7538. 
Permitted after judgment, when, 7434. 
assignment of thing in action no defense, when, 7396. 
bringing action in false name, misdemeanor, 9436. 
public storage company liable to action in name of state, 3140. 
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ACTIONS— (continued). 
§ 2. Conditions precedent to bringing actions. 
against city for injury, necessity for filing claim, 3627, 3628. 
—— guardian for recovery of money, 8799. 
— executors and administrators, 
for the recovery of money, 8799. 
on claim against estate, 8743. 
on demand pending at death of decedent, 8744. 
on bond of executor or administrator, 8805. 
§ 3. How commenced. 
by service of summons, 7420. 
requisites of summons, 7421. 
form of summons, 7422. 
contents of summons, 7423. 
notice of, in personal claim, 7424. 
lis pendens, effect of, 7425. 
summons, how served, 7426. 
summons, by whom served, 7427. 
service of summons by publication, method of, 7428. 
number of publications, 7429. 
mailing summons and complaint, 7430. 
personal service equivalent to publication, 7431. 
when publication must begin, 7432. 
when service by publication completed, 7433. 
when defendant served by publication must be permitted to defend, 7434. 
service in case of joint and several defendants, 7435. 
proof of service of summons, how made, 7436. 
acceptance by defendant, 7437. 
removal of pleadings from files for purpose of service, 7438, 
jurisdiction of the court, when acquired, 7439. 
voluntary appearance of defendant, effect of, 7440. 
§ 4. Particular actions. 
for wrongful act, 8321-8326. 
to recover penalties and forfeitures, 8014-8023. 
for damages by motor vehicles, 2976q. 
for injuries caused by sale of intoxicating liquor, 10120, 10121. 
for injury done to inheritance, who may maintain, 5350. 
for failure to build partition fences, 4317. 
for violation of noxious weed law, 628. 
for public nuisance by private persons, when, 7237. 
on contract made in violation of pure food law, 2895. 
for violation of city ordinances, how brought, 3602. 
to recover forfeitures imposed by by-laws and ordinances, 8020. 
against officers to be defended at expense of county, when, 2221. 
against defaulting treasurer of school district, 1352. 
upon official bond of township clerk, 4200. 
for or against township overseers of the poor, how conducted, 24°3. 
by and against corporations, 
in general, 7981-8013. 
to vacate corporate election, 4549. 
to redeem corporate stock sold for delinquent assessment, 4586. 
against insolvent bank, 5183. 
against insolvent building associations, 5137. 
against carrier for damages, 4735. 
unaffected by article relating to common carriers, 4763. 
to enforce decree of railroad commissioners equitable, 3732. 
on claim against an estate which had been allowed in part, 8744. 
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ACTIONS— ( continued) . 


on undertaking of plaintiff in attachment, 7543. 

for breach of conditions of bond of commission merchant, 3026. 
right of action upon bonds required by probate code, 8627. 
—— upon a guardian’s bond, 8925, 


punishment for contempt of orders or decrees of county court as a bar to an action 


against defendant or the sureties, 8589. 
arising out of sale of personalty, when not to be waived, 6002. 
to correct certificate of acknowledgment of instrument, 55384, 
to prove instrument, 5585. 
to enforce mechanic's lien, 6825. . 
to enforce minor’s lien, 6841. 


to enforce special assessment where assessments cannot be collected against the property, 


3721, 


to avoid special assessments, duty of a court to render judgment for the proper amount 


due, 3715. 
actions upon judgments, 7356. 


proceedings on actions which were pending against the decedent at the time of his 


death, 8744, 


ACTUAL FRAUD. 
defined, 5849. 
for fraud generally, see Fraud. 


ADJOINING LAND OWNERS. 
entitled to lateral support, 5354. 


ADJOURNMENT, 
of supreme court, method of, 7344. 
of court by clerk, when, 3389, 7344. 
of court pending consultation of jury, 7629, 10875. 
final adjournment of court as discharge of trial jury, 7629, 10875. 
—— of grand jury, 10655. 
of criminal trial, 10787. 
of preliminary examination of defendant, 10599. 
in justice’s court, 9032-90365. 
of legislature, compelling, punishment for, 9322. 
of judicial sale, 7748, 


ADJUTANT-GENERAL, 
See Militia, § 7. 


ADMINISTRATIVE OFFICERS, 
See Officers, 


ADMINISTRATOR. 
See Executors and Administrators, 


ADMISSION. 
Senuineness of papers, 7860. 
refusal to admit genuineness, effect of; costs, 7860. 


ADOPTION. 
See Infants; Parent and Child; INegitimacy. 
adopted children included in term children, 7284. 
authority to adopt, 4441. 
age of person adopted, 4442. 
consent, 
of parent, guardian or county commissioner, when necessary, 4444. 
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of either spouse necessary, when, 4443. 
when child must consent, 4445. 
procedure for, 
petition, 4446. 
proceedings on hearing, 4447. 
decree, 4447. 
status of adopted child, 4448. 
effect of decree upon status of natural parent of child, 4449, 
legitimizes child, when, 4450. 
of children from juvenile court, 11418, 11419. 


ADULTERATION. 
defined, 2852. 
what constitutes, 
of foods and beverages, 2880. 
of drugs, 2941. 
of dairy products, 2852. 
adulterations prohibited, 
of foods and beverages, 2879-2889. 
of dairy products, 2855. 
of candy, 9766. 
of food or medicines, 9765. 
of medicines, 9741. 
of drugs, 2839-2951. 
of formaldehyde, 2926-2932. 
of paris green, 2933-2938. 
of oil sold for illuminating purposes, 3075, 
of oils, 2874-2878. 
of paints, 2923-29265. 
of fertilizers, 2890-2897, 


ADULTERY. 
defined, 4381, 9579. 
how punished, 9580. 
unlawful cohabitation; punishment, 9581. 
between whites and negroes, punishment for, 9588, 
as ground of divorce, 4380. 


ADULTS. 
definition of, 4336. 


ADVANCEMENTS. 
provisions controlling, see Succession. 


ADVERSE CLAIMS. 
in actions to quiet title, see Property, Real, § 9. 


ADVERSE POSSESSION. 
See Limitation of Actions. 
occupancy as mode of acquiring property in general, 5469-5470. 
what constitutes, 7366, 7367. 
actual holding, when sufficient, 7368. 
actual holding, when amounts to, 7368, 7369. 
title to real property held in, acquired when. 5471. 
validity of mortgage on land adversely held, 6734, 
of highway, when obtained, 1918. 
effect of descent on, 7371. 
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ADVERTISEMENT. 

foreclosure of mortgage by, see Mortgage. 
for tax judgment sales, award of, 2334. 
sheriffs’ fees for advertising sale in newspaper, 3514. 
false and misleading advertising, 

prohibited, 9989. 

powers and duties of officers as to, 9990. 

penalty for violation of law as to false advertising, 9991. 
of certain cures and patent medicines, prohibited, 9656, 9657. 
of lottery, prohibited, 9665-9668-9674. 
of intoxicating liquors, unlawful, 10133, 10134. 
political, to be labeled, 937. 
rates for political, 938. 
regulations of, 

in cities, 3599 (17) (18), 3811 (11) (12). 

in villages, 3861 (11). 


AFFIDAVITS. 
defined, 7884. 
certain affidavits legalized, 850. 
title not required, 7964, 11087. 
use of, as evidence, 7887. 
where and how made, 7888. 
in attachment, grounds of, 7541. 
for renewal of judgment, 7693, 7694. 
in application for new trial in criminal action, 10919. 
for placing name on primary ballot, 865. 
of candidates at primary election, 853. 
of unregistered elector for purpose of voting, 1096. 
fee of notary public for administering, 3529. 
fee of the justice of the peace for administering, 3530. 
extra-judicial oath, taking or administering, misdemeanor, 9399, 9406. 


AFFIRMATION. 
when substituted for oath, 834. 
included in term “ oath,” 7309. 
deemed oath, 9367. 
“oath” in code of criminal procedure includes, 11176. 
trial jury in criminal actions may affirm, 10786. 


AFTER-ACQUIRED TITLE. 
by grantor in fee simple, passes to grantee or successors, 5529. 


AFTER-BORN CHILDREN. 
included in class in will, 5697. 
rights of unborn children, 4337. 
post-humous, considered as living at death of parents, 5758, 
birth of, defeats future contingent interest, when, 5298. 


AGE. 
When persons are of, 4335. 
of qualified elector, 948. 
of consent, 9563. 
of members of accident and insurance companies, 4972, 
Tequisite age of defendant in action for rape, 9564. 


AGENCY. 
See Principal and Agent. 
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AGENTS. 


See Principal and Agent. 


AGRICULTURAL AND GEOLOGICAL SURVEY. 


board of trustees to co-operate with directors of federal survey, 1662, 
maps to be uniform with United States maps, 1663. 
economic survey to be made, 1664. 

state directors to collect samples of rock, soil, etc., 1665. 
maps to be published, 1666. 

reports to be published, 1667. 

biennial report to governor, 1668. 

state directors, who to be, 1669. 

appropriation for, 1670. 

name of survey, 1671. 

survey not to conflict with that at state university, 1672. 
mineral lands to remain in possession of state, 1673. 


AGRICULTURAL COLLEGE AND SCHOOLS. 


§ 1. 


§ 2. 


as to agricultural experiments, see Agricultural Experiment Stations. 
Agricultural college. 
location of, 1604. 
to be controlled by board of trustees, 1605. 
board of trustees, 

how appointed, 1606. 

vacancies, how filled, 1606. 

commissions, oath of office, 1607. 

organization of, 1607. 

meeting of board, how held, 1608. 

president of board of trustees ew officio director of state farmers’ institute, 1877. 

compensation, 1608. 

duties of board, 

in general, 1609. | 
to fix salaries of faculty and employees, 1611. 

right to lease portion of campus of student’s club house or dormitories, 1738. 
course of instruction, 1610. 
president member of state board of education, 1423. 
faculty to adopt rules and regulations, 1612. 

professor of agriculture ew officio director of state farmers’ institute, 1877. 


professor of dairying ew officio director of state farmers’ institute, 1877. 
serum institute established, 1657. 


duty of directors of, 1658. 

serum to be distributed, 1659. 

serum must not be sold, 1660. 

appropriation for, 1661. 

request for state appropriation, 1740. 

annual tax for maintenance of, 1416. 

portion of state fund raised by taxation, 1745. 


County Agricultural and Training School. 
establishment of, 1455. 


maintenance of, 1456. 
funds for, how paid out, 1457. 
board of trustees of, 1458. 
oath of office and bond of trustees of, 1459. 
compensation, 1459. 
state board of, how created, 1460. 
powers of, 1460. 
duties of, 1460. 
site for school, trustees to build, 1461. 
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whom admitted to, 1462. 
when school deemed to be established, 1463. 
8chool aid to, 1463-1464. " 
certificates from school, when to issue, 1465. 
establishment of school by two or more adjoining counties, 1466. 
taxes for maintenances for such joint school, 1467. 
county treasurer as treasurer of training school boards, 1468, 
special tax for training school fund, 1470. 
certain elections in regard to, legalized, 1471. 


AGRICULTURAL EXPERIMENT STATIONS. 
in Cavalier county, 
establishment of, 1633. 
experiments to be made, 1634. 
appropriation for, 1634a., 
how governed, 1635. 
duty of superintendent, 1636. 
biennial report of, 1637. 
at Dickinson, 
establishment of, 1627. 
members of board of station, 1627. 
experiments to be made, 1628, 
at Fargo, 
established station to be continued, 1619. 
grant of Congress accepted by legislative assembly, 1620, 
appropriation, 1621. 
at Harvey, 
establishment of, 1639. 
experiments to be made, 1640. 
at Hettinger, 
establishment of, 1643. 
object of, 1644. 
donation required, 1644. 
appropriation for, 1644, 
at Mandan, 
establishment of, 1641. 
experiments to be made, 1642, 
at Williston, 
establishment of, 1629. 
duties of board of station, 1630. 
@ppropriation for, 1631, 1632, 
duties, 
to make analysis of drugs and medicines, 2948. 
to transmit facts to attorney-general and state’s attorney, 2949. 
to inspect and analyze foods and beverages, 2883. 
to make tests of cereals, 1625. 
to enforce feeding stuffs law, 2918-2920, 
to inspect, analyze and test seeds, 2904, 
director, 
€@ officio director of state farmers’ institute, 1877. 
to act as inspector of nurseries, 2834. 
duties, 
to assist in enforcement of paint law, 2925. 
to enforce fertilizer law, 2897. 
to assist in enforcement of formaldehyde law, 2929. 
as to enforcement of paris green law, 2935. 
a8 to sanitation of food producing establishments, 2970. 
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AGRICULTURAL EXPERIMENT STATIONS — (continued). 
appropriations, 
in general, 1621-1624, 1626-1628, 1631, 1632, 1634a, 1638, 1644, 
for milling building, 1626a. : 
for maintenance of milling experiment plant, 1626b. 


AGRICULTURAL FAIR. 
See Fairs. 


AGRICULTURAL SOCIETIES. 
See Fairs. 


AGRICULTURE. 
commissioner of, see Commissioner of Agriculture and Labor. 


ATLMENTS. 
advertisements of cures for certain, prohibited, 9656, 9657. 


AIR. 
rights in respect to, as easement, 5330. 


ALCOHOL. 
judicial notice of, 7938. 
intoxicating liquor, 10105. 
label for products containing, 2942, 


ALCOHOL, METHYL. 
sale of, prohibited, 2944, 


ALDERMEN. 
See Cities, § 11. 


ALE. 
defined, 10157. 
intoxicating liquor, 10105. 


ALIENATION. 
right of recovery of real property not affected by, 8162, 
restraints on, when void, 5286. 
when future interests void, 5288. 
leases limited, 5289. 
suspension of power of, limited, 5287, 5313-5315. 


ALIENS. 
who are, 18. 
may hold and dispose of property, 5256. 
take by succession, when, 5759. 
limitation of actions as to, 7387. 


ALIMONY. 
temporary support and maintenance of either party, 4402, 4403. 
after divorce is granted, 4405. 
allowance of maintenance although divorce is denied, 4401. 


when not awarded to wife out of separate property of husband, 4106. 
award of homestead, as, 4406. 


security for, 4406. 
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defined, 16, 
renunciation of allegiance, 17, 


ALLOWANCE. 
for wife and children out of decedent’s estate, 8727, 8728. 
to parent out of child’s property for latter’s support, 4426, 8883, 


ALMANAC. 
Judicial notice as to facts stated in, 7938, 


ALTERATION. 
oral contracts, how altered, 5937, 
of contract in writing, how effected, 5938. 
contract extinguished by, 5939, 5940. 
alteration of duplicate copy, effect of, 5941. 
of obligation exonerates surety, 6681. 
of obligation exonerates guarantor, 6668-6674. 
of negutiable instrument, effect of, 7010. 
of judicial and publie records, liability for, 9363, 9364, 
of draft of bill in legislative assembly, felony, 9324. 
of engrossed copy of bill, felony, 9326. . 


ALTERNATIVE WRITS. 
writ of prohibition, 8479. 
writ of mandamus, 8459-8460, 


AMBASSADORS. 
foreign, not punishable in this state, 9216. 


AMENDMENTS, 
of Pleadings, in case of variance, 7478, 7479. 
of complaint, where defendant’s name was unknown, 7884, 
of pleadings, when and how made, 7481, 7482. 
of appeals, when allowable, 7840. 
of pleadings and process in county court, 8590-8592. 
of pleadings in justice’s court, 9050. 
of indictment or information, 10742, 


AMENDMENTS TO CONSTITUTION, 
See Constitution. 


AMERCEMENT. 
See Execution, § 2, 


AMUSEMENTS, 
Tegulation of, in cities, 3599 (30) (43), 3818 (23) (36), 
—— in villages, 3861 (4). 


ANATOMICAL SCIENCE, 
dead bodies to be used for, when, 2809. 
bonds to be given, 2810. 
bodies to be buried, penalty for neglect, 2811. 


ANGER. 
a8 defense to homicide, 9466. 
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ANILINE DYES. 


use of, in foods as adulteration, 2880. 
use of, in candies prohibited, 2880. 


ANIMALS. 


§ 1. 


§ 2. 


§ 3. 


as to carriage of livestock, see Carriers, § 8. 

as to livestock insurance, see Insurance Companies, § 14. 

liens as to, see Liens, §§ 14, 15. 

See also Veterinarians; Game and Fish. 

In general. 

wild animals, property in, 5247. 

poisoning domestic, punishment, 10052. 

killing of stock by railroads prima facie evidence of negligence, 4643. 

interference with shipment and feeding of, penalty, 10259. 

care of by depositary, 6020. 

borrower of, to treat with great kindness, 6053. 

owner of mischievous, guilty of homicide, when, 9492. 

liability for driving cattle over bridge, 2056. 

skinning dead animals prohibited when, 2616. 

note taken for, how indorsed, 10251. 

lien for keeping and pasturing, 6840-6844. 

wrongful registration of, how punished, 9722. 

range stock, where and by whom listed, 2104. 

punishment for undervaluation of, 2105. 

right to recover exemplary damages for injuries to, 7172. 

statistics, 169. 

sale of pending attachment, 7554. 

power of cities to regulate the speed of horses and other animals upon the street, 
3599 (21). 

humane treatment of animals to be taught in public schools, 1384. 

Marks and brands. 

fees for recording brands, 2594. 

brands, how obtained and recorded, 2595. 

record of brands by commissioner of agriculture and labor, 2596. 

vent brands, 2597. 

when similar brands may be recorded, 2598. 

brands to be canceled, when, 2599. 

right to record brands, who has, 2600. 

exclusive trade brands, how obtained, 2601. 

cancellation and re-recording, 2602. 

commissioner of agriculture and labor to notify record owners of cancellation, 2603. 

publication of notice of expiration of time for drivers right to re-record, 2604. 

manner of recording and re-recording; fees, 2605. 

fees and running expenses, 2506. 

all stock driven into or through state to be branded, 2634. 

duty of driver to have all animals marked with one uniform brand, 2610. 

unlawful branding or stealing, how punished, 9992, 

wilfully cutting off ears from stock, 9993. 

wilfully driving stock from range, 9994. 

wilful branding of stock, misdemeanor, 9995. 

exception, 9996. 

butchers to keep record of branded stock killed, 9997. 

report to secretary of state, penalty, 9997. 

seller of beef to exhibit hides to purchaser, 9998. 

Requérements for admission of, into state. 

horses, mares, mules and asses, 2762a. 

cattle, 2762b. 


sheep, 2762c. 
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ANIMALS — (continued). 


§ 4. 


swine, 2762d. 
cattle, swine and sheep for immediate slaughter, 27t2e. 
tests, 2762f. 
serums, 2762g. 
health certificates and test charts, 2762h, 
penalty for violation of article, 2762i. 
Inspection, 
See also, supra, § 3. 
appointment of inspector, 2755. 
inspection before shipping, 2756. 
record of inspection, 2757. 
unlawful to ship without permit, 2758. 
inspectors’ fees, 2759. 
penalty for violation of article, 2760. 
city counsel to provide for inspection of milk and dairy herds, 2860, 
sheep inspectors, 
appointment of, 2741. 
term of office of, 2741. 
duties of, 2742, 2748, 
oath and bond of inspector, where recorded, 2744, 
salary of inspector, how paid, 2746. 
powers of inspector, 2747. 
compensation of inspector, 2749, 
record of official act of inspector, 2752, 
fine for false report of inspector, 2753. 
removal of inspector, 2754. 
duty of owner or agent of diseased flock, 2743, 
infected sheep to be dipped; penalty, 2745. 
owners to notify inspectors of importation of sheep, 2750. 
penalty for violation of act, 2751. 
Live stock sanitary board. 
how composed, 2678. 
term of office of, 2678. 
qualifications of members, 2678, 
board to establish rules and regulations, 2679, 
publication of regulations, 2680. 
meetings and compensation of board, 2681, 
oath of office, 2682. , 
powers, 
in general, 2686, 
to employ agents and assistants, 2690. 
to exercise powers of justices of the peace, 2691. 
to exercise power over peace officers, when, 2u92, 
executive officer, 
qualifications of, 2682, 
salary of, -2683, 


bond and oath of office of, 2683. °. 


duties of, in general, 2684. 
bacteriologist and consulting veterinarian, 2685. 
duties and powers of, 2685. 
duties of owners of stock to report to board, 2694. 
duty to give notice to owner of tubercular cattle, 2699, 
regulation of sale of meat from diseased animals, 2698, 
killing of diseased stock, method of, 2687. 
selection of experts, 2687. 
expenses of experts, how paid, 2688. 
disposal of carcass of diseased animal, 2689. 
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manner of burial of diseased animals, 2697a. 
duty of road and street overseer and county coroner as to burial of diseased animals, 
2697b. 
annual report of, 2693. 
emergency fund in case of epidemics, 2695. 
appropriation for expenses of, 2696. 
penalty for violation of law, 2697. 
3 6. Infected or diseased animals. 
duties of state board of health as to infected animals, 400. 
permitting infected animals to water at public trough, misdemeanor, 10054, 
importing, using or selling, 9791. 
failure to restrain infected sheep, misdemeanor, 9792, 9793. 
refusal to allow examination, 9794. 
wilfully spreading infection, felony, 9795. 
civil action for damages, 9796. 
health certificates, 
regulation of issuance of, 2760a, 2760b, 2761, 2762. 
gianders, 
penalty for having glandered animals in possession, 2721. 
complaint to justice of the peace, 2722. 
duty of justice, 2722, 2723, 2732. 
penalty for disobeying warrant to kill glandered animal, 2724. 
justice to preserve record and certify costs, 2725. 
appraisal of glandered animal, how made, 2726. 
appraisers of glandered animals, how appointed, 2727. 
maximum valuation of glandered animal, 2728. 
procedure for destruction of glandered animal, 2729. 
duty of owner, 2730. 
eompensation for glandered animals killed, 2731. 
duty of sheriff to destroy glandered animal, 2733, 
proceedings for carrying out glandered animal law, how conducted, fees, 2734. 
when payments not to be made, 2735. 
duty of state equalization board, 2736. 
testing for glanders, 2737. 
fees, 2738. 
payment of fees, 2739. 
payment of expenses when appropriation is insufficient, 2740. 
Texas cattle, & 
unlawful to import or own, when, 2672. 
penalty for violation of article, 2673. 
who liable for damage caused by Texas cattle, 2674. 
right to bring cattle into state not defense to damage caused by, 2675. 
damage from Texas cattle, what proof necessary to recover for, 2675. 
proceedings when Texas cattle are spreading disease, 2676. 
Texas cattle defined, 2677. 
tubercular cattle, 
duty of state live stock sanitary board to give notice to owner of, 2699. 
appraisal of, how made, 2700. 
appraisers of, how appointed, 2701. 
maximum valuation of, 2702. 
protest against valuation, how made, 2703, 
fees of appraisers, how paid, 2704. 
to whom act applies, 2705. 
claims, how paid, 2706. 
disposal of carcasses, 2707. 
owner not indemnified in certain cases, 2708. 
fund to be created for carrying out provisions of article, 2709. 
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tubercular cattle — (continued ys 
duty of state board of equalization, 2710, 
to be marked, 9797. 
penalty, 9797. 
dipping tanks, 
how established, 2780. 
cost of dipping tanks, how paid, 2780. 
appropriation for chemicals and materials, 2781, 
commissioners to levy dipping fee pro rata, 2782, 
fees chargeable against owners of stock ; lien on animals, 2783. 
formula of United States bureau of animal industry to be used for dipping solution, 
2784. 
duty of district veterinarian, 2785. 


§ 7. Running at large. 
running at large, prohibited, 10192-10195, 2617. 
regulations affecting animals running at large in cities, 3599 (61), (62). 
—— under commission form of government, 3818 (56) ,(57). 
—— in villages, 3861(5). 
herd law, 
running of stock at large prohibited 2617, 
formation of stock districts, 2618. 
herd law when submitted to vote, 2619, 
form of ballot, effect of vote, 2620. 
when proposition may again be submitted 2621. 
when fences deemed to be sufficient and lawful, 2622, 
fences how constructed, 2623. 
liability of owner of stock in breaking fences, 2624, 
trespassing of swine, 2625. 
damages for trespass of animals, 2626. 
fees for serving notice of trespass, 2627. 
damages for trespassing animals a lien upon the animal, 2628. 
action for trespass of animals against non-resident defendant, 2629. 
judgment and costs for trespassing animals, how collected, 2630. 
taking possession of and restraining animals misdemeanor, when, 2631, 
judgment of court as to trespassing animals, when final, 2632, 
jury trial in case of trespassing animals, 2632, 
limitation of action, 2633. 
of stock to be branded, 2634, 26365. 
duties of county auditor and sheriff, 2636, 


§ 8. Estrays, 


by whom and when taken up, 2657. 

notice of taking up as strays, 2658. 

official estray paper; payment of fees, 2659, 

Owner may take estray, arbitration, 2660. 

advertiser becomes owner, when, 2661. 

charges allowed, 2662. 

Procedure where two or more animals are taken up, 2663, 
estrays may be sold, when, 2664. 

record of selling estrays, how made, 2665. 

fees how collected and paid, 2666. 

penalty for violation of act, 2667. 

liability in case of death of estray, 2668, 

other personal property covered by this act, 2669. 

effacing marks or attempting to conceal, 10245. 

fees authorized to be collected in matters of estrays, 3541, 
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§ 9. Impounding. 
power of cities to provide for, 3599 (61), 3818(56). 
-——— of township to provide for, 4088. 
§ 10. Herding and driving. 
as to herd law, see supra, § 7. 
stock growers and drover defined, 2607. 
drivers defined, 2608. 
animals not to be enticed away, 2609. 
uniform brand to be used by drivers, 2610. 
costs for violation of article, lien upon animals, 2611. 
penalty for violation of article, 2612. 
driving stock and trespassing, 2613. 
wrongful driving of stock, penalty, 2614. 
duty of driver when stock of a resident mixes with drove, 2615, 
removing skin from animals found dead, prohibited, 2616. 
§ 11. Trespassing animals. 
as to trespassing in violation of herd law, see supfa, § 7. 
liability of owner for, 8500. 
owner defined, 8501. 
notice of damages, 8502. 
custody until damages paid, 8503. 
notice to owner where known, 8503. 
trial, 8504 
judgment lien on animals, 8504. 
foreclosure of lien on; jurisdiction of justice of the peace, 9006. 
service on unknown owner, 8505. 
sale; disposition of surplus, 8506. 
trespass while driving live stock, 2613. 
§ 12. Cruelty to animals. 
appointment of agent to investigate, 2670. 
duties of agent, 2670. 
expenses of agent, 2671. 
appropriation for, 2671. 
killing, maiming or torturing, misdemeanor, 10053. 
abusing, over-driving, etc., misdemeanor, 10054. 
keeping pit or house for fighting, misdemeanor, 10055. 
instigating fight between, 10056, 10057. 
power of cities to prohibit and punish, 3599(55), 3818(50). 
§ 13. Dogs. 
as property, 5246. 
use of, in hunting, restricted, 10292. 
activity of dog trainers restricted, 10322. 
regulations of, in cities, 3599 (62), 3818(57). 
— in villages, 3861(5). 
sheep killing dogs, 
when dogs may be killed, 2641. 
liability of owner of dog, 2642. 
exemption from application of statute, 2643. 
§ 14. Stallions. 
definition, 2763. 
license for, 2763. 
veterinary inspection, 2765. 
methods of examination, 2766. 
lien on offspring of, 2775. 
penalty for violation of stallion law, 2776, 
mongrels not to be licensed, 2778. 
importation of regulated, 2779. 
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lien for service of sire, how obtained, 6847-6850. 
unlawfully permitting, to run at large, misdemeanor, 10192, 
—— exception, 10193. 
jurisdiction of justice’s court, 10194. 
liability in civil actions for damages, 10195. 
registration board, 
duties of, in general, 2767. 
compensation of, 2764. 
authority to grant temporary license, 2768, 
license to be posted, 2769. 
form of license, 2770. 
advertisement to contain copy of license, 2771, 
fees for transfer of license, 2773. 
expenses, how provided for, 2774. 
report to governor, 2774. 
powers over peace officers, 2777, 
$15. Wolf and coyote bounty. 
provisions regulating bounty for coyotes, 2637, 2645-2656. 
bounty for killing wolves, 
claimant to make affidavit before auditor, 2638, 
scalp to be produced, 2639. 
auditor to retain affidavit, destruction of scalp, 2640, 
county reward for buffalo or timber wolf, 2644, 
state bounty for wolves and coyotes, 2645. 
skins to be exhibited, 2646, 
Verification of claim, 2647. 
fraud, method of preventing, 2648, 
duty of county auditor, 2649, 
duty of state auditor, 2650, 
wolf fund created, 2651. 
duty of state board of equalization to levy tax for wolf bounty, 2652. 
transfer of surplus in wolf bounty fund to general fund, 2653. 
bounty for animals killed in unorganized counties, 2654. 
secretary of state to supply blanks for carrying out provisions of wolf bounty statute, 
2655. 
Penalty for forgery of claim from wolf bounty fund, 2656. 
§ 15a. Gophers, 
defined, 2871. 
extermination of, 
duty of county commissioner as to, 2869-2872. 
notice to destroy gophers, how served, 2870. 
compensation for person appointed to destroy gophers, 2871. 
levy of gopher tax, 2261. 
§ 16. County live stock protective association. 
county live stock protective fund, how raised and expended, 2787. 
petition for fund, contents of, 2788. 
annual report, 2789. 
&ppropriation for, made part of general tax levy, 2790. 
§ 17. State live stock association. 
appropriation for, 2786. 
duty of commissioner of agriculture as to, 2786. 


ANNUITY, SAFE DEPOSIT AND TRUST COMPANIES, 
See Trust Companies, 


ANSWER. 
See Pleading, § 4. 
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ANTELOPE. 


protected, 10317. 


ANTHRACITE, 
See Coal. 


APOTHECARY. 
See Pharmacist, 


APPEALS, 
in criminal actions, see Criminal Procedure, $ 19. 
§ 1. Appeal to supreme court. 

in general. 
to Supreme Court authorized, 7818. 
title to action to remain unchanged, 7819. 
time for, 7820. 
how taken, 7821. 
clerk to transmit papers, 7822. 
Preparation and settlement of a case, 7655. 
specification of errors of law and insufficiency of evidence, 7655. 
‘to supreme court for settlement of statement of case, when, 7657, 7658. 
effect of perfected appeal; perishable property, 7838, 
reference to ascertain damages on when, 7839, 
amendment of, 7840. 
what orders reviewable, 784]. 
without motion for new trial, 7842. 
Notice of motion for new trial, 7843. 
in cages tried without jury, 7846. 
printing of abstracts not required; briefs to be printed, 7847. 
transcript of proceedings for parties, 7848. 
when heard, 7849. 
fee for certifying the record on appeal to the Supreme Court from district court 

3498. 

costs of, 7796. 


from judgment of removal of public officer, to supreme court, 1048U. 
from order of district court relative to discharge of prisoner on civil process, 8495. 
undertaking, 
deposit for undertaking, waiver of, 7823. 
appeal ineffectual without undertaking, 7824, 
execution not stayed without undertaking, 7825. 
undertaking to stay judgment on delivery of personalty, 7826. 
to stay execution of conveyance, 7827. 
of judgment to sell and deliver realty, 7828, 
to stay mortgage sale, 7829, 
to abate nuisance, 7830, 
other judgments, 7831. 
intermediate orders, 7832. 
on orders as to provisional remedies, 7833. 
from whom undertaking not required, 7834. 
When new undertaking required, 7835. 
undertakings may be in several instruments, 7836. 
Sureties must justify, 7837. 
failure to prosecute as breach of undertaking, 7839. 
decision of appellate court, 7842. 
power of Supreme Court on appeal, 7844. 
rehearing, when allowed, 7844, 
what clerk of appellate court transmits, 7844, 
when new trial] ordered, time limited, 7845, 


HTT 
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APPEALS — (continued). 
§ 2. Appeals from county court. 
in general, 
appeals from county court of increased jurisdiction to supreme court, 8960. 
right to an appeal from decree or order of the county court in general, 8599. 
notice of appeal, undertaking, 8601. 
time for filing proof of service of notice of appeal and undertaking for appeal, 8601. 
appeal from am order which directs the payment of a fine as a punishment for a 
contempt, 8602. 
right to extension of time for taking an appeal, 8604. 
procedure for perfecting appeal on question of law alone, notice, 8606. 
specification of errors on appeal, 8607. 
time for docketing appeal in the district court, 86165. 
time for hearing appeals on questions of law, 8616. 
notice of time for hearing appeals in the district court, 8616. 
manner of hearing appeal upon question of law alone, 8619. 
powers of the district courts on appeal from the county courts, 8619, 8620. 
manner of hearing appeals taken generally, questions of fact tried de novo, 8620. 
decision of district court upon appeal from court must contain the material facts 
found by the court, 8621. 
effect of reversal of decree or order of the county court upon acts done in pursuance 
of the order or decree, 8622. 
costs upon appeal how determined, 8623. 
duties of the clerk of the district court as to transmitting decision upon the appeal 
from the county court, 8624. 
parties, 
in general, 8600. 
procedure for bringing in all the parties to an appeal, 86085. 
undertaking, 
to be filed, 8601. 
right of executor, administrator or guardian to appeal without filing an under- 
taking, 8603. 
form of undertaking to secure a stay from execution or enforcement of a decree or 
order, 8608. 
condition of undertaking to secure stay of proceedings, 8608. 
right to require an additional undertaking for bond, 8609. 
amount of undertaking, 8609. 
obligations and liabilities imposed by undertaking on appeal, 8610. 
stay, 
operation of appeal as stay of further proceedings in county court in general, 8611. 
Operation of appeal from order granting or refusing a transfer of a case to stay 
further proceedings in the case, 8611. 
operation of appeal from a decree or order admitting a will to probate to stay 
further proceedings, 8612. 
operation of appeal from decree or order granting letters testamentary or letters 
of administration, 8612. 
operation of appeal from decree or order which appoints a special administrator, 
8613. ) 
Operation of appeal from order revoking probate or suspending an executor, ete, 
to stay further proceedings, 8613. 
transcript on appeal, 
duty of county judge to make and certify to the district court a complete transcript 
of the records upon which the appeal is taken, 8614. 
time for filing transcript in the district court, 8614. 
diamissal of appeal, . 
dismissal of appeal for failure to prosecute appeal, 8617, 
effect of dismissal of appeal to affirm decree or order appealed from, 8618. 
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APPEALS — (continued). 
decision on appeal, 
form of decision of the district court upon appeal from the county court, 8624. 
manner of enforcement of decision of the district court on appeal from the county 
court, 8624. 
manner of filing decision of the district court and transmitting the same to the 
county court, 8624. 
§ 3. From decisions im proceedings. 
in proceedings for laying out, etc., highways, 1935-1939. 
from proceedings of cities fixing rate of public service or utility, 3608. 
from proceedings for the vacation of public grounds, streets or alleys, 3688. 
in eminent domain proceedings instituted by cities, 3737. 
from order of village board of trustees in vacating streets, alleys or public places, 3989. 
in proceedings against railroads, 4736. 
in condemnation proceedings, 8231. 
from assessment for dams, 8311. 
in special proceedings, 8476. 
§ 4. From justice of the peace, city magistrates, ete. 
See particularly Justice of the Peace, § 8. 
from justice’s court, 
in civil actions, 9163-9173. 
in criminal actions, 9174-9181. 
in justice’s court not allowed, when, 9114. 
from city justices of the peace to the district court, 3657. 
from village justice of the peace to district court, procedure, 3925, 3927. 
from police magistrate to district court, 3655, 3660. 
from decisions of juvenile court, 11426. 
§ 5. From decisions of arbitrators. 
from award of arbitrators, 8340. 
from order vacating award of arbitrators, 8343. 
§ 6. In election matters. 
appeal from decision of court on nominations, 881. 
in election contest, 1054, 1055. 
bond of appellant contesting election of presidential elector, 1061. 
§ 7. From acts of administrative officers. 
from orders of fire marshal, 208, 209. 
from order of commissioner as to treatment of noxious weeds, 626. 
from refusal to approve official bond, 675. 
from removal of officer by governor, to district court, 690. 
from judgment revoking or suspending license of attorney, 804. 
from decisions of county superintendent to state superintendent of public instruction, 
1132. 
of county from determination of state auditor as to charges for care of insane persons, 
2573. 
from special assessments fixed by assessment commission, 2727, 2728. 
of abstractor of title from decision of county commissioners, 3094. 
from decision of board of county commissioners, procedure, 3298-3301. 
to supreme court from order of railroad commissioner, 4744. 
to supreme court from judgment and report of railroad commissioners, 4746. 
from decision of state examiner relative to investment companies, 5228. 
from judgment against non-resident intestate, 7410. 
to supreme court from referee’s report, 7650. 
from rejection of claim in insolvency proceedings, 8413. 
from adjudication of insolvency or discharge of debts, 8439. 


APPEARANCE. 


in proceedings in county court, see Courts, County, § 6. 
in justice’s court generally, see Justice’s Court. 
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APPEARANCE — ( continued) . 
manner of, in contest of presidential electors, 1063. 
of defendant as giving court jurisdiction, 7438. 
defendant, after serving notice of, entitled to notice of judgment, 7600, 
time of, in justice’s court, 9023. 


APPLES. 
weight of bushel of, 3006. 


APPOINTMENTS, 
: appointments to be made by governor, 111. 
to office, buying, punishment for, 9311. 
to office, selling, punishment for, 9312. 
to office, reward for, punishment, 9313, 
to office, when void, 9314. 


APPORTIONMENT, 
of congressional districts, 22. 
of legislative districts, 44. 
of state funds among the counties, 640. 


APPRAISAL, 
of homesteads, provisions relative to, 5611-5620. 
of estrays, 2661. 
of glandered animals, 2726-2728. 
of tubercular cattle, how made, 2700. 
——— appointment of appraisers, 2701. 
——— maximum appraisal of, 2702. 
—— protest against appraisal, 2703. 
——— fees of appraiser, how paid, 2704, 


APPRAISERS. 
appraisers of the property of decedent, see Executors and Administrators. 
of property exempt from execution, 7733-7735. 


APPRENTICESHIP. 
authorized; who may enter, 4475. 
poor children may be bound, how, 2532, 4478. 
consent to, by whom given, 4476. 
person giving consent not liable for breach of contract of, 4477. 
Indian children, how bound, 4479. 
indenture to give age of apprentice, 4480. 
—— to state consideration, if any, 448]. 
Person to whom child is bound must educate child, 4482. 
counterpart of indenture to be filed with county judge, 4483. 
emigrant minora may bind themselves, 4484. 
acknowledgment of indenture, 4435. 
assignment of indenture, how made, 4486. 
when indenture void, 4487. 
duty of county commissioners as to apprentices, 4488. 
Penalty for wilful absence of apprentice, 4489. 
“pprentice to have free choice of vocation, 4490. 
—— Contracts restricting, void; penalty, 4490. 
assignment of indenture, where master has died, 4492-4493. 


APPROPRIATION S. 
$1. In general, 
when available, 635, 
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APPROPRIATIONS — (continued). 
how paid, 653b. 
request of state educational institutions to be filed with state board of education, con- 
tents of statement, 1739, 1740, 
document fund, 79. 
public printing, 101. 
contingency fund, 647, 650. 
miscellaneous expenses, 653g. 
for payment of refunding bonds, 2280. 
for establishment of a uniform system of accounting, 714. 
to state bar association for investigating and prosecuting charges made against attorneys, 
813. 
North Dakota firemen’s association, 1839. 
Panama Exposition commission, 631d. 
for expenses of agent to investigate cruelty to animals, 2671. 
state law library, 1844, 1845. 
§ 2. Salaries and expenses of state officers and boards, 
salaries of state officers, 653d, 654. 
salaries of appointed state officials, 653e, 
clerk hire of state offices, 652. 
supplies for state offices, 656. 
clerk hire of state department, 653f. 
for legislative expenses, 42. 
for state board of control, 239. 
board of university and school lands, 364, 
temperance commissioner, 622. 
for tax commission, 2092. 
for clerk of Supreme Court, 652. 
board of railroad commissioners, 582. 
secretary, 652. 
state board of immigration, 978. 
for expenses of state banking board, 5146a. 
for state board of pardons, 11108. 
for compensation of presidential elector, 1038, 
§ 3. For state institutions. 
Florence Crittenden Home at Fargo, 1424. 
for state hospital for the insane not to be diverted from the purpose for which they 
were made, 1760. 
for public health laboratory, 1654. 
for compensation of prisoners in twine plant, 11269. 
for maintenance of twine and cordage plant in penitentiary, 11228. 
state institute fund, 1392. 
to state institutions of funds derived from miscellaneous receipts, 1819. 
§ 4. For national guard soldiers, etc. 
for erection of armories, 2413, 
for expenses of maintenance of national guard, 2442. 
medals for men who served with distinction in national guard, 2426a. 
for burial of indigent soldiers and sailors, 3185, 
soldiers’ home, 1796. 
§ 5. For agricultural and other industrial purposes. 
state weather bureay office, 652. 
for agricultural survey, 1670. 


for agricultural college experimental station, 1621-1624, 1626, 1631, 1632. 1634, 1638, 1644. 
for erection of milling building at agricultural experiment station, 1626a. 


for maintenance of milling experiment plant, 1626b, 
state fair at Mandan, 1865, 


annual state fair, 1857. 
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APPROPRIATIONS — (continued). 


special appropriation for state fair, 1856. 

farmer’s state institute, 1880. 

for county live stock protective association, 2790, 

for use of state live stock sanitary board, 2696. 

for enforcement of dairy product article, 2862. 

by county commissioners for chemicals for dipping stations, 2781. 

for state poultry association, 5117. 

fish hatchery, 1888. 

for irrigation purposes, 8251, 8300. 

annual appropriation to encourage immigration, 649. 

for relief of needy settlers, 2546. 

state trolley line and electric lighting and power plant, 1806. 
§ 6. For educational purposes. 

for state historical society, 382, 385. 

for building for biological station, 1570. 

for maintenance of biological station, 1571. 

geological survey, 1574, 1670. 

for maintenance of state university, 1575. 

for state university, mining experiment sub-station, 1647. 

for state university, serum institute, 1661. 

for rural schools, 1450. 

state normal and industrial school at Ellendale, 1738. 

for state educational library, 14654. 

for state library commission, 1538. 

for Cochrane library, 1576. 

for free libraries, 4013. 

for care and oustody of state library, 652. 

cancellation of unexpended appropriations for state institutions, 1818. 
§ 7. For public buildings. 

for site for capitol, 379. 

for erecting north wing of state capitol, 1801. 

for executive grounds and mansion, 1801. 
§ 8. As to public lands. 

for expenses of sale of school and public land, 335. 

for expense of advertising and leasing public lands, 362. 

for expenses of investigating public lands as to coal underlying them, 368, 
$9. By muntoipalities. 

Bee Cities, § 26, Villages, § 19, Townships, § 18. 


APPURTENANCE, 
defined, 5252. 
to shipping, defined, 5448, 


ARBITRATION. 
$1. In general. 
of controversies, when authorized, 8327. 
submission in writing, 8328. 
in case of estrays, 2660. 
arbitration of claims presented against the estate of a decedent, 8747-8749, 
by assignee in insolvency proceedings, 8398. 
adjustment of insurance in county mutual companies, 4939. 
indebtedness of school districts upon consolidation or change in boundary, 1327. 
Specific performance of agreement to submit controversy to arbitration, 7197. 
action upon award not affected by article, 8345. 
appeal; power of supreme court, 8340. 
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ARBITRATION — (continued). 
§ 2. Appointment of arbitrators. 
powers of, 8329. 
oath of, 8330. 
attendance of witness compelled, 8331. 
§ 3. Award. 
how executed, 8332. 
how filed, 8332. 
motion to affirm, 8333. 
to vacate, grounds, 8334. 
to modify, grounds, 8335. 
powers of court on such motions, 8336. 
§ 4. Judgment. 
how entered, 8337. 
subject to same provisions as other judgments, 8339, 
how enforced, 8341. 
costs on setting aside judgment, 8342, 
appeal from order vacating, 8343. 
procedure when reversed, 8344 
§ 5. Costs. 
costs, 8337. 
—— costs, on setting aside judgment, 8342. 
—— liability for, when submission revoked, 8346, 
§ 6. Crimes by or against arbitrators. 
misconduct of, what is, 9342. 
accepting gifts, misdemeanor, 9343. 
receiving bribe, punishment, 9341. 
attempt to influence, misdemeanor, 9344, 
attempt to intimidate, 9402. 








AREAS, 
power of cities to regulate the construction, repair and use of, 3599 (42), 3818 (85). 


ARMORY. 
public armories in cities, 4016-4018. 
See, also, Militia. 


ARRAIGNMENT, 
of defendant in criminal action, see Criminal Procedure, § 10. 


2 
ARREST. 
as part of criminal procedure, see Criminal Procedure, § 3. 
on bench warrant, see Bench Warrant. 
48 provisional remedy in civil actions, see Arrest and Bail. 
in contempt proceedings, see Contempt. 
when authorized, 
hotel inspector authorized to make, 2991. 
by railway police, 10589. 
when made by railroad employees acting as peace officers, 4810. 
no fees allowed, 4811. 
summary, for disturbance of election, 9276, 9277. 


coroner to order arrest of person accused of murder, 3413. 
when not authorized, 


without process, misdemeanor when, 9393. 


of member or officer of legislative assembly, a contempt, 29. 
of dead body, prohibited, 9631. 


officer having person arrested in charge, not liable to, 10554. 
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ARREST — (continued). 

of person indicted, how made, 10682. 
in criminal action, may be made, when, 10533. 
defendant may be arrested by bail, 11124. 
execution against the person on civil process, when issued, 7717. 
of debtor in insolvency proceedings, 8360. 
resisting execution of process in time of insurrection, 9397. 
refusal to make, misdemeanor, when, 9396. 
refusing to arrest rioter, effect of, 9813. 
refusal to aid officer in making, misdemeanor, 9395. 


ARREST AND BAIL. 

provisional remedy of, 7487. 

arrest; procedure, 
arrest in civil actions limited, 7488. 
defendant may be arrested, when, 7489. 
order for arrest, where obtained, 7490. 
basis of order, 7491. 
undertaking from plaintiff, 7492. 
when order issued and served, 7493. 
papers to be served on defendant, 7494. 
sheriff’s duties, 7495. 

bail, provisions for giving, ‘ 
defendant to have reasonable opportunity to give bail, 7495. 
discharge, 7496. 
bail, how given, 7497. 
surrender by bail, 7498. 
bail may arrest, 7499. 
action against bail, 7500. 
bail exonerated, 7501. 
plaintiff may except to bail, 7502. 
justification of bail, 7503. 
requisites of bail, 7504. 
examination of bail, 7505. 
allowance of bail, 7506. 

further proceedings, 
discharge by deposit, 7507. 
payment into court, 7508. 
deposit refunded on parol bail, 7509. 
deposit applied on judgment, when, 7510. 
sheriff's liability, 3396, 7511. 
judgment against sheriff, 7512. 
bail liable to sheriff, 7513. 
motion to vacate arrest, 7514. 

—— to be heard upon affidavits, 7515. 


ARREST OF JUDGMENT. 
in criminal actions, see Criminal Procedure, § 12. 


ARSON. 

defined, 9849. 

definition of terms, 
building, 9850. 
inhabitable building, 9851. 
nighttime, 9852. 
burning, 9853. 
ownership, 9854. 
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ARSON — (continued). 

degrees, 9859. 
degrees defined, 

first, 9860, 9861. 

second, 9862, 9863. 

third, 9864, 9865. - 

fourth, 9866. 
burning without intent to destroy, 9857. 
contiguous buildings, 9858. 
committed at night destroying life, murder, 9499. 
immaterial variance in proof, 9855. 
malice, how inferred, 9856. 
punishment for, 

in general, 9867. 

committed in riot, 9808. 

burning insured property, 9982. 

burning public buildings, 9846. 


ART. 
injuring, disfigurement or destruction of works of, misdemeanor, 10080. 


ARTICLES OF FOOD. 
term as used in cold storage act, defined, 3149. 


ARTICLES OF INCORPORATION. 
See Corporations, § 2. 
of railroads, see Railroads, § 2. 
of banks, see Banks and Banking, § 4. 
of bridge companies, see Bridges, § 4. 


ASHES. 
deposit in public place, regulation of, by city, 3599(15). 
regulations in cities under commission form of government, 3818(9). 
regulations affecting the deposit of ashes in villages, 3861(3). 


ASSAULT AND BATTERY. 
assault defined, 9545. 
battery defined, 9546. 
when force not unlawful, 9547. 
how punished, 9548. 
assault with dangerous weapon, 9519, 9549. 
shooting with intent to kill, 9519. 
with intent to commit felony, 
by shooting or by means of deadly weapon, 9531. 
other assaults, 9532. 
by administration of drugs, 9533. 
conviction for, in maiming, 9512. 
in presence of the court, how punished, 10417. 
limitation of action for, 7377. 


ASSES. 
requirement for admission of, into state, 2762a. 


ASSESSMENTS. 


of taxes, see Taxes, § 5; see also generally, Assessors, 
of stock, see Corporations, § 11. 


in mutual life insurance companies, 4879-4891. 
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ASSESSORS. 
§ 1. In general. 
assessor districts, 2125. 
appointment in unorganized counties, 2225. 
in towns embracing territory in more than one county, 35646. 
eligibility, 2125. _ 
oath, 2126, 
bond, 2126. 
approval of, 2126. 
duty to furnish state bond, 193. 
compensation for collecting statistics, 1906. 
fees of, in examining state land, 331. 
vacancies, how filled, 21265. 
power to appoint deputies, 701. < 
duties, 
to make list of persons liable to assessment, 2127, 
on refusal to list property, 2130. 
to make examination under oath, when, 2107. 
to administer oath, when, 2130. 
in respect to assessment in general, 2127-2132, 
to fix valuation of property, 2103-2122. 
to value and assess exempt property, 2219. 
to make returns to auditor, 2135. 
to give notice of equalization, 2134. 
when personal property is removed from state or county, 2106. 
to make militia list, 2348, 
to inquire regarding hail insurance, 177. 
as to taking census, 1892-1902. 
to furnish certain data to state statistician, 1903, 1904. 
to procure blanks from county auditor, 2123. 
of town and county assessor to examine trees planted for bounty, 2816, 
penalty for failure to make complete returns of statistics, 1907. 
agreement for false assessment, misdemeanor, 9831. 
receiving gifts, misdemeanor, 9343. 
receiving bribe, punishment, 9341. 
attempt to intimidate, 9402. 
$2. City assessor. 
appointment, 3612, 3642. 
—— of additional assessors, 3613. 
~—— in cities situated in more than one county, 3564e. 
duties, 
in general, enumerated, 3641. 
to keep assessment roll open to inspection, 3642. 
deputy, 
appointment, 701. 
oath, indorsement on bond, 701. 
§ 3. Village assessor. 
appointment of, in villages situated in more than one county, 3564. 
compensation, 3871, 3895, 2125. 
duties in general enumerated, 3871. 
§ 4. Townehip assessor. 
election, term of office, 4087, 
oath of office, 4159, 4160. 
bond, 4167, 2196. 
compensation, 2125, 4219, 
duties, 
as to making assessments and returns, law governing, 4212 
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ASSESSORS— (continued). 


5. 


duties— (continued). 

to examine state lands, 331. 
vacancies, how filled, 4174, 2125. 
District assessor. 
to be nominated at primary election, 852, 
election, 2125. 
vacancy, how filled, 2125. 
compensation, 2125. 
qualification, 2125. 
bonds, 2126. 
oath of, 2126. 
duty to examine state lands, 331. 
deputy, 

appointment, 701. 

oath, indorsement on bonds, 701. 


ASSIGNMENT, 


of judgment, see Judgment, § 9. 

effect of assignment of thing in action on set-off, 7396. 
bill of exchange not assignment of fund, 7012. 

of debt carries security, 6733. 

of judgment, 7700. 

of rights derived from tax judgment sales, 2340. 

of firemen’s pension, 4004. 

of claims for mechanic’s lien, 6827. 

when assignee liable for costs, 7809. 


ASSUMPTION OF RISKS. 


See Master and Servant, § 7. 


ASTROLOGERS. 


power of cities to license, tax, regulate and prohibit, 3599 (30). 


ASYLUMS FOR POOR. 


See Poor, § 5. 


ATTACHMENT. 
§ 1. In general. 


§ 


oe 


provisional remedy by, 7487. 

liability of sheriff for failure to execute writ of attachment, 3304. 
sheriff’s fees for serving, 3514. 

officer’s lien in, 6871. 

judgment on, how made, 7563. 

proceedings upon judgment for defendant, 7564. 

cancellation of notices of attachment, 7565. 

return by officer where warrant is executed or discharged, 7566. 
levy of, dissolved by insolvency proceedings, 8383. 


. When may issue. 


in general, 7537. 
on claim before due, 7538. 


to compel executors or administrators to file an account, 8828, 8829. 
in contempt proceedings, 8183. 


- What not subject to. 


dead body, 9631. 


property of non-existing foreign corporation, when, 7985. 
cemetery lots, 5099. 
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ATTACHMENT— (continued). 
banks, 5188. 
benefit from beneficiary association, 5053, 5078. 
§ 4. Procedure generally. 
when action deemed commenced, 7539. 
warrant, by whom issued, 7540. 
-—— when issued, 7641. 
requisites of, 7542. 
plaintiff's undertaking, exceptions thereto, 7543. 
what papers must be filed, 7544. 
execution of warrant, 7545. 
inventory to be made; perishable property, 7546. 
§ 5. Levy. 
how levied, 7547. 
levy on pledge or mortgaged property, 7548. 
warrant and notice of levy to be served, 7549. 
§ 6. Proceedings after levy. 
claim of third person, how made, 7650. 
certificate of defendant’s interest, 7551. 
custody and collection of property, 7552. 
plaintiff may prosecute action; undertaking, 7553. 
perishable property may be sold, 7554. 
§ 7. Discharge. 
defendant may apply for, 7555. 
undertaking for discharge, 7556. 
undertaking where there are two or more defendants, 7557. 
discharge of partnership property, 7558. 
undertaking must be filed and served, 7559. 
giving undertaking not waiver of right to move discharge, 7560. 
who may move discharge, 7561. 
proceedings may move discharge, 7562, 
§ 8. In justice’s court. 
issuance of, 9058-0061. 
judgment in, 9103. 


ATTEMPT, 

to kill, 
by administering poison, 9518. 
by shooting, or by means of any deadly weapon, 9519. 
other assaults with attempt to kill, 9520. 
coverture no excuse for, 9213. 

to commit suicide, 9450. 

aiding attempt, 9453. 

to extort money, 9249. 

to compel form of belief, 9245, 

to incite duel, 9540. 

to intimidate officers, 9403. 

to conceal birth of child, second offence, 10341. 

to escape from prison, 9352, 9353. 

to commit crime, conviction for restricted, 10336. 

to commit crime, punishment where lesser crime results, 10338, 10339 


ATTORNEY-GENERAL. 

§ 1. In general. 
assistants, how appointed, 160. 
salary of assistant, 161. 
appropriation for clerk hire, 652. 
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ATTORNEY-GENERAL— (continued). 


prosecution in name of, permitted, when, 9428. 


§ 2. Ea officio member of. 


§ 4. 


state auditing board, 375. 
board of state auditors, 369. 
state banking board, 5146. 
state board of canvassers, 1011. 
state board of equalization, 2141. 
board of pardons, 157. 
board of commissioners of school lands, 284. 
Powers of. 
in general, 160. 
to institute and prosecute all proceedings in which the state is a party, 3376 (9). 
as to the continuance of unexpended appropriations for state institutions, 1818. 
to appoint an attorney in proceedings to enforce decrees of railroad commissioners, 4733. 
Duties. 
in general, 
in general, enumerated, 157. 
to report to governor, 158. 
to collect unpaid amounts due school fund, 291. 
to attend sessions of railroad commissioners, 588. 
to audit costs and expenses of railroad litigation, 4763. 
advisory, ; 
to advise armory commission, adjutant general and commander of militia, 2363. 
to advise state engineer, 8267. 
to advise highway commission, 605. 
to advise railroad commissioners, 595. 
as to enforcement of the law, 
prosecute officers for failure to make official report, 637, 1824. 
to prosecute and defend actions for railroad commissioners, 595, 4746. 
to enforce payment of taxes by county, 2275. 
in action by state to annul patents, 7980. 
to bring action for forfeits, 8022. 
to bring action for forfeiture of corporation charter, when, 30:0. 
to bring action against insolvent corporation, 8005. 
as to domestic insurance companies, 4839. 
as to fraternal beneficiary associations, 5057. 
to enforce act relative to commercial discrimination, ‘3051. 
to bring action to enjoin corporation guilty of commercial discrimination, 3054. 
to prosecute violations of provisions relative to coal freight rates, 4783. 
to institute action for the state hospital for the insane, 1769. . 
to prosecute violations of prohibition law, 10112. 
in regard to enforcement of pure food law, 2882. 
in respect to pure seed law, 2908. 
to enforce game and fish law, 10270. 
in irrigation suits, 8249. 


ATTORNEYS. 


$1. 


See Bar Examiners, State Board of. 

In general, 

oath of office, 791. 

exempt from jury duty, 814. 

lien of, 6875, 6876. 

service of papers upon, 7959 

relations with client confidential, 3923. 
appointment of, for indigent defendant, 11072 
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ATTORNEYS— (continued). 


§ 2. 


§ 4. Powers. 


§ 5. 


§ 7. 


name of, to appear on summons in justice’s court, 9022. 
appearance by, in justice’s court, 9028. 
proof of authority may be required, 797. 
duties in general, enumerated, 794. 
to be member of board of commissioners of insanity, 2547. 
Admission to bar. 
power to admit to bar vested in the supreme court, 789, 
dependent upon compliance with rule of court, 788. 
examination, 784. 
qualifications, 790. 
admission on certificate without examination, 792. 
right of foreign attorneys to practice law, 793. 
Who may practice. 
right of nonresident attorney to practice law, 793. 
right of county judge to practice law, 8519. 
right of law partner of county judge to practice in county court, 8519. 
county clerk not authorized to act as attorney in any matter before county ccurt, 8520. 
in general, enumerated, 796. 
not to be surety, 798. 
not to defend where partner as State’s attorney prosecutes, 10237. 
attorney prosecuting not to defend, 10238. 
attorney may defend himself, 10239. 
not to appear before board of conciliation of justice’s court, 9190. 
right to visit person accused of crime, 10548. 
Compensation. 
fees of, left to agreement, when, 7789. 
of attorneys assigned to defend criminal actions in county courts, 8965. 
fees of, in foreclosure of mortgage, 8098. 
fees of, in justice’s court, 9108. 
fees of, in anti trust proceedings, 9963. 
instrument negotiable although providing for payment of fees, 6857. 
provision for fees in instrument, void, 7791. 
Offenses by. 
refusal to pay over money misdemeanor, 805, 806, 807. 
when guilty of embezzlement, 9933. 
punishment for deceit by attorney, 795. 
deceiving court, misdemeanor when, 9426. 
misconduct of, misdemeanor when, 9426. 
permitting use of name, misdemeanor when, 9427. 
——exception, 9428. 
buying claim or demand in suit, misdemeanor, 9412. 
lending money on demand in suit, misdemeanor, 9414. 
forfeiture of office for offence, 9415. 
purchase of evidence of date or thing in action for purpose of bringing suit, pro- 
hibited, 9414. 
loans on claims for collection, prohibited, 9414. 
forfeiture of office for offences named, 9415. 
provisions named not applicable, when, 9416. 
application of sections to other persons, 9417. 
Wwitness’s privilege, 9418. 
Disbarment or suspension. 
Treference of charges to state bar association by supreme court, 708. 
Prosecution of charges against attorney by state bar association, 810. 
power of courts to revoke or suspend attorney’s license, 799. 
causes for revocation or suspension of license, 800. 
—— deceit, 795. 
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ATTORNEYS— (continued). 

procedure, 801. 

answer to accusation, 802. 

judgment of court, 803. 

appeal from judgment revoking license, 804, 

acquittal, judgment of court final, 804. 


ATTORNMENT. 
of tenants not necessary, 5525. 


AUCTION. 
defined, 5995. 
sales by, regulated, 5995-6001. 
sale of pledge at public, 6789. 
obtaining money by mock, how punished, 9972. 
See also Auctioneer. 


AUCTIONEER. 
regulations as to place of business, 9837-0839. 
fraud by selling damaged goods, 9840. 
must sell in the day time, 9841. 
failure to render account, misdemeanor, 9842. 
fraud committed by auctioneer, 9843. 
as agent of seller, 6367, 6368. 
taxes, licenses and regulations in cities, 3599(70). 
—— under commission form of government, 3818(65), 
licenses, and regulations affecting in villages, 3861 (7). 


AUDITOR. 
state auditor, see State Auditor. 
county auditor, see County Auditor. 
city auditor, see Cities, § 12; Commission Form of Government for Cities, g 4. 
township auditor, see Townships, § 8. 


AUDITORIUM. 
public auditorium in city, 4016-4018. 


AUDITORS, STATE BOARD OF. 
membership of board of auditors for auditing accounts of state treasurer, 369. 
—— duties, 369. 
——— liability for failure to perform duties, 369. 
state auditing board, 
members ex officio of state auditing board, 
governor, 111, 375. 
secretary of state, 122, 375. 
state auditor, 132, 375. 
state treasurer, 375. 
attorney-general, 157, 375. 
meetings of, 375. 
no claims paid until audited by, 375. 
claims against state, how verified, 657. 
duties of, 
in general, 375. 
to examine state board of control, 237. 
to employ additional clerical assistance in all state offices at the capital, 653. 
to make inventory of twine and cordage plant, when, 11242. 
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AUTHORITY. 
defined, 6370. 


AUTOMOBILES. 
duties of user, in general, 
must have bell or horn, 2972 
must use muffler, when, 2973. 
must have lights, 2973. 
law of the road to control automobiles and motorcycles, 2974, 
to stop when signaled by driver of vehicle, 2975. 
penalty for violation of act, 2976. 
registration of and regulations for, 
definition of terms, 
motor vehicles, 2976a. 
legal authority, 2976a. 
state, 2976a. 
owner, 2976a. 
public highway, 2976a. 
application for registration, 2976b. 
change of ownership, 2976c. 
registration by secretary of state, 2976d. 
registration tags, 2976e. 
renewal of registration, 2976f. 
license fée, 2976g. 
registration tag to be displayed, 2976h. 
color of tag, 2976i. 
size and form of tag, 2976}. 
provisions for nonresidents, 2976k. 
speed and other road regulations, 29761. 
penalty for molesting driver or using vehicle without leave, 2976m. 
disposition of license money by secretary of state, 2976n. 
claims for money expended on highways, 29760. 
license moneys to be expended on highways, 2976p. 
civil suits for damages, 2976q. 
driver of vehicle to stop in case of accident, 2976q. 
penalty for violation of provisions of act, 2976r. 
officers to enforce article, 2976s. 
use of, in hunting prohibited, 10290. 
power of the city to regulate the speed of, 3599 (21). 
-——— cities under commission form of government, 3818 (15). 
as to regulation of, in villages, 3861 (11), 3863. 
sale of unmarked rubber tires and cases, prohibited, 9975-9976. 


AVERAGE, GENERAL. 
See Carriers, § 7. 


AWNINGS. 
power of the city as to awnings, 3599 (17), 3818 (11) 
Tregulations affecting awnings in villages, 3861 (11). 





BABY FARMING. 
prohibitions, 9607, 9608. 


BACTERIOLOGIST. 
to state live stock sanitary board, professor of veterinary science in state agricultural 
college to act as, 2685. 
—— duties of, 2685. 
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BADGES. 
wearing unauthorized, prohibited when, 9967. 


BAGATELLE. 
power of cities to license, tax, regulate and prohibit, 3599 (33). 


BAGGAGE. 
carrier of persons to receive and carry, 6243. 
defined, 6244. 
bicycles are, 6244. 
liability of carrier for, 6245. 
delivery of; passenger’s risk, 6246. 
carrier’s lien on, 6252. 


BAIL. 
provisional remedy of arrest and bail, see Arrest and Bail. 
§ 1. In general. 
defined, 6649. 
obligation of, how governed, 6650. 
admission of person arrested to, on Sunday or holiday, 7338. 
for defendant in criminal action in justice’s court, 9140. 
amount to be fixed by court on bench warrant, when, 10715. 
duty of magistrate, where bail is given for arrest for misdemeanor, 10545, 10546. 
on arrest after indictment, how fixed, 10718-10720. 
in criminal actions when change of venue is ordered, 10761. 
giving of, deemed waiver of examination, 10555. 
forfeiture of, for non-appearance after conviction, 10028. 
exonerated by defendant’s insanity, when, 11069. 
becoming, by personating another, 9964. 
§ 2. Procedure in general. 
admission to bail, defined, 11111. 
taking of bail, defined, 11112. 
when bail must be taken, 11113. 
bail when defendant charged with capital offense, 11114. 
bail after conviction, 11115. 
before conviction; after, 11116. 
qualification of; jurisdiction, 11117. 
bail taken; defendant to be discharged, 11118. 
deposit for bail, 11119. 
notice of admission to bail to be given to state’s attorney, 11120. 
who may take bail, 11121. 
form of undertaking of bail, 11122. 
admission to, who may make order, 11123. 
defendant may be arrested by his bail, 11124. 
forfeiture of bail, 11125. 
additional security may be required, 11126. 
action on undertaking; defects not fatal, 11127. 
when surety may be discharged, 11128. 


BAILEE. 


fraudulent appropriation by bailee, as embezzlement, 9934. 
See also Deposit; Loans; Hiring. 


BAILIFF. 
of district court, see Courts, District, § 7. 
of supreme courts, see Courts, Supreme, § 4. 
of county court with increased jurisdiction, see Courts, County Court with Increased 
Jurisdiction, § 9. 
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BAILMENT. 


when delivery of grain to warehouse constitutes, 3114, 
_ See also Deposit; Loans; Hiring; Warehouses. 


BAKERY. 
sanitation of, see Food, § 2. 


BALLOT BOXES. 
destruction of, felony, 9278, 


BALLOTS. 
at general election, see Elections, § 9. 
at primary election, see Elections, Primary, § 8. 
destruction of, felony, 9278, 


BANK NOTES. 
See Negotiable Instruments. 
limitation of actions on, 7392. 
sale or pledge of, prohibited, 10008. 
unlawful issue of, how punished, 10009. 


BANKRUPTCY. 
notice of dishonor to bankrupt, how given, 6986. 
cancellation of judgment against bankrupt, 7710-7712, 


BANKRUPT STOCKS. 
assessment of bankrupt stocke, 2253. 
—— equalization of assessment, 2254. 


BANKS AND BANKING. 
See Trust Companies, 
§ 1. In general. 
bank defined, 7075. 
indorsement of paper to “cashier”, effect of, 6927. 
lien of banker, 6868. 
when to act as depository of school funds, 1475. 
§ 2. Banking department. 
creation of, 5146. 
repeal of law, 5146b. 
state banking board, 
membership of, 5146. 
officers of board, 5146. 
quorum and meetings, 5146. 
duties and powers of, 5146. 
——— to wind up financial corporations, when, 4599. 
secretary of state ew officio member, 122. 
attorney-general ew officio member, 157. 
appropriation for expenses, 5146a. 
§ 3. Bank examiner. 
e@ officto examiner of state banking board, 5146. 
salary of, 5146. 
duties of, 
to examine state depositaries, 373. ; 
in respect to examination of financial corporations, 4597, 4598, 
to supervise and investigate banks, 5146. 
to make reports, 5146. 
appropriation for clerk hire, 652. 
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BANKS AND BANKING— (continued). 


§ 4. 


§ 5. 


Banking corporations. 
general provisions, 
who may form, 5147. 
organization certificate, contents, 4507, 5148. 
acknowledgment and record of certificate, 5149, 
articles of incorporation as evidence, 5158. 
rate of interest to be paid, 5166. 
banks to have official number, 5157. 
responsibility of shareholder, 5168. 
secretary of state to keep bank record, 5190. 
list of shareholders to be kept upon files, 51865. 
delinquent stock, how sold, 5159. 
banks exempt from attachment and execution, 5188. 
reports; penalty for failure to make, 5167. 
fines and penalties, how recovered, 5171. 
dissolution of; duties of state examiner, 5162. 
repeal and saving clause, 5199. 
officers, 
qualification of directors, 5164. 
oath of officers, 5180. 
bonds of officers and employees, 5181. 
capital stock, 
shares, how issued; value; liability of shareholders, 5160. 
amount, how paid in, 5165. 
certificate and authorization to be published, 5156. 
how increased or reduced, 5161. 
powers of, 
in general, 5150. 
limit of investment in furniture, fixtures, and land on which banking house is lo- 
cated, 5151. 
as to holding real estate, 5152. 
to remove place of business, when, 5155. 
assets and dividends, 
reserve fund, 5170. 
dividends; surplus fund, 5163. 
no dividends, when; bad debts, 5165. 
limitation of powers, 
banking to be done in compliance with law; penalty, 5177. 
assets not to be used in other business, 5187. 
impairment of capital prohibited, 5186. 
overdrafts prohibited, 5184. 
loans on shares prohibited, 5169. 
limitation of loan to one person or concern, 5172. 
examination, 
examination of state banks by state examiner, 229, 
examination of bank by directors, 5182. 
fees for examination, 5179. 
insolvency, 
insolvent when, 5189. 
insolvent bank not to receive deposits; penalty, 5175. 
action against insolvent banks, 5183. 
Taxation, 
stock listed for taxation, how, 2115. 
banks to keep and furnish list of stockholders for taxation, 2116. 
Property of, subject to taxation, 2075. 
taxation on bank stock to be a lien on dividends, 2117. 
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BANKS AND BANKING— (continued). 
§ 6. Penalties. 
penalty for violation of article, 5153, 5154. 
penalty for violation of act, not otherwise provided for, 5173. 
forfeiture of franchise when, 5178. 
when banker guilty of embezzlement, 9933. 
unlawful loan of directors of, misdemeanor, 10006. 
-—— loan not invalid, 10007. 
sale or pledge of bank notes prohibited, 10008. 
unlawful issue of bank notes, how punished, 10009. 
unlawful indorsement or guarantee, how punished, 10010. 
officer of, overdrawing account, misdemeanor, 10011. 
receipt of deposit when insolvent, how punished, 10012. 
§ 7. Savings banke. 
organization of, 5193. 
capital stock, 5194. 
management of, 
directors, 5195. 
Officers, 5195. 
meeting of directors, 5195. 
deposits, 
amount which may be received, 5196. 
how deposits may be paid out, 5196. 
notice of withdrawal, 5196. 
interest to be paid, limitation of, 5197. 
investment of funds, 5198. 
dividends, when payable, 5199. 
deposit by executors, minors, etc., 5200. 
receipts, 5201. 
savings deposits, who may take; penalty, 5202. 
loans to directors and officers may be made, when, 5203. 
provisions of the code applicable to, 5204. 


BARBERS, 
$ 1. In general. 
occupation of, defined, 551, 571. 
apprentices, right of, 566. 
Sunday barbering prohibited, 567. 
sanitation of barber shops, barbers’ tools to be disinfected, 2955, 2956, 
registration card to be posted, 568. 
drunkenness as ground for revoking barber’s license, 570. 
penalty for practising without certificate of registration, 572. 
§ 2. Barbers’ examining board. 
members, 
qualifications; appointment; term of office; bond, 559, 
compensation, 561. 
vacancies, how filled, 559. 
organization, 560. 
seal, 560. 
treasurer, duties of, 562. 
report, 
contents of report, 562. 
time for making report, 562. 
powers, 
to revoke certificate of registration, 570. 
officers may administer oaths, 560. 
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BARBERS—( continued). 

examinations. 

examinations to be public, 563. 

time for holding examinations, 563. 

notice of, how given, 563. 

who exempt from examinations, 564. 

candidates, qualifications, 565. 
certificate of registration, 

unlawful to practice without certificate of registration, 558. 

how obtained, 565. 

registration card to be posted, 568. 

registry of, 569. 

renewals of certificate, 565. 

apprentices, 566. 

ground for revoking; regranting, 570. 

penalty for practicing without certificate of registration, 572. 
registration fees, 564, 565. 


BARBERS’ EXAMINING BOARD. 
See Barbers, § 2. 


BAR EXAMINERS, STATE BOARD OF. 
See Attorneys. 
members, 
number, appointment, qualifications, 782. 
term of membership, 783, 
vacancy, how filled, 783. 
salary, 787. 
officers, 784. 
— compensation of secretary, 786. 
duties, 
keep record of all proceedings, 784. 
keep record of all applications for admission to bar, 784. 
keep record of each person admitted as an attorney at law, 784. 
report the result of all examinations to the supreme court, 785. 
bar examinations, 784. 
record, 784. 
—- fees, 786. 
admission to bar, 
power to admit persons to practice as attorney vested in the supreme court, 789. 
qualifications of applicants, 790. 
admission on certificate without examination, 792. 
admission dependent upon compliance with rules of court, 788. 
certificate of admission, 785. 





BARLEY. 
weight of bushel of, 3006. 
rate of taxation of, 2256, 


BARRATRY. 
defined, 9408. 
misdemeanor, 9409. 
amount of proof required, 9410. 
interest of accused no defense, 9411. 


BASEBALL. 


power of cities as to playing ball on sidewalks and streets, 3599 (71). 
cities under commission form of government, 3818 (66). 
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BASTARD, 


concealing still birth or death of, 9606. 


BASTARDY, PROCEEDINGS IN. 
complaint, form, 10483. 
issuance and service of warrant, form, 10484. 
how defendant released, 10485. 
examination, undertaking and commitment, 10486. 
return of warrant, undertaking, 10487. 
undertaking after commitment, 10488. 
proceedings for trial, 10489. 
answer; trial by court or by jury, 10490. 
defendant adjudged father; judgment, 10491. 
imprisonment for ninety days; discharge, 10492. 
execution may issue, 10493. 
woman failing to prosecute; county commiasioner, 10494, 
prosecution limited, 10495. 
other provisions applicable, 10496. 
state’s attorney must prosecute, 10497. 
action on undertaking, 10498. 
proceedings on undertaking, 10499. 
deposit on undertaking, 10500. 


BATHS. 
public baths in cities, 4016-4018, 3818 (74). 


BATTERY. 
See Assault and Battery. 


BAWDY HOUSE. 
defined, 9640. 
keeping of, misdemeanor, 9639, 9640. 
letting building for, misdemeanor, 9641. 
common nuisance, penalty for maintaining, 9644, 
injunction ; penalty for violation of, 9645. 
officers to take possession, when, 9646. 
innocent persons may recover property, how, 9647, 
contempt proceedings, 9648. 
injunction, violation, how punished, 9649, 9650. 
what evidence admissible; immunity from prosecution, 9651, 
keeping of, coverture no excuse for, 9213. 


BEANS, 
weight of bushel of, 3006, 


BEARER, 
defined as to negotiable instruments, 7075. 
See Negotiable Instruments. 


BEAVER, 
protected, 10317. 
colony of, to be removed, when, 10318 


BEER. 
defined, 10157. 
intoxicating liquor, 10105. 
judicial notice of qualities of, 7938. 
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BEETS. 


weight of bushel of, 3006. 


BELIEF. 
See Religious Belief. 


BENCH WARRANT. 
for arrest of defendant after presentment, 
may issue, when, 10672. 
issuance by clerk, 10673. 
form of, 10674. 
where and how served, 10675. 
magistrate’s procedure, 10676. 
for arrest of defendant after information or indictment, 
when to be issued, 10711. 
clerk to issue, 10712. 
form of warrant in case of felony, 10713. 
misdemeanor or bailable felony, 10714. 
court to fix amount of bail, 10715. 
custody where offense is not bailable, 10716. 
warrant to be served in any county, 10717. 
procedure before magistrate in other county, 10718. 
for arrest of defendant after conviction, 10928-10932. 
See also Warrant; Arrest. 


BENEFICIARIES. 
who are, in fraternal benefit societies, 5063. 
See also Trusts. 


BENEFITS. 
of fraternal beneficiary society, see Fraternal Beneficiary Societies. 


BENEVOLENT CORPORATIONS. 
how formed, 5005. 
annual report, 5006. 
may acquire and sell property, 5007. 
provisions of by-laws, 5009. 
subsequent members, rights of, 5010. 
membership rights, personal, 5011. 


BENZINE. | 
power of cities as to the storage of, 3599 (50), 3818 (45). 


BENZOIC ACID. 
use of, in foods as adulteration, 2880. 


BERTILLON SYSTEM. 
lawful to use when, 10595. 


BETTING. 
on election, misdemeanor, 9252. 
on prize fight, misdemeanor, 9816, 


BEVERAGES, 
appropriation to enforce beverage inspection law, 1624. 


registration of trademarks of manufacturers of soda water, mineral water or light 
beverages, 2922. 


fees for registration, 2922. 
See also Food. 
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BIAS. 
as ground of challenge of juror in civil cases, 7616, 
—— in criminal cases, 10809. 
matters constituting implied bias of juror, 10810, 


BIBLE. 
family, exempt from execution, 7730. 
reading of, in public schools, 1388. 
to be given to apprentice at end of term of service, 4482, 
to be furnished prisoners, when, 11328, 


BICYCLES. 
law of the road, must observe, 2051. 
are baggage, 6244. 


BIDDER. 
highest bidder in sale of corporate stock for delinquent assessment, defined, 4581. 


BIDS. 
contracts for public improvements in cities, see Cities, § 21. 
for public printing, 47. 
for erection of buildings of state institutions, 1830, 1832. 


BIGAMY. 
defined, 9610. 
—— exceptions, 9611, 
punishment, 9612, 
unlawful marriage defined, 9613, 
coverture no excuse for, 9213. 
proof of former marriage, what sufficient, 10861. 


BILLIARD HALLS, 
screens not allowed in, 9690. 
minors not allowed in, 9689. 
power of the cities to license, etc., 3599 (33). 
licenses, taxes and regulations in cities under commission form of government, 3818 (26) 
licenses, taxes, and regulations in villages, 3861 (6). 


BILL, LEGISLATIVE. 
alteration of draft of, felony, 9325. 
alteration of engrossed copy of, felony, 9326, 


BILLS AND NOTES. 
See Negotiable Instruments, 


BILLS OF EXCHANGE. 
See Negotiable Instruments, 


BILLS OF LADING, 
See Carriers, § 7. 


_ BILLS OF PARTICULARS. 
when to be furnished, 6868, 


BILLS OF SALE, 
how recorded, 3330. . 
value of instrument presumed to be that of property represented, 7180. 
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BINDWOOD. 
as noxious weed, 2900. 


BIOLOGICAL STATION. 
See Univers‘'ty of North Dakota. 


BIOLOGICAL SURVEY. 
duty of trustees of university in respect to, 1562, 1563. 


BIOLOGY. 
biological station established, 1568-1571. 


BIRDS. 
ownership of wild birds in state, 10262. 
game, enumerated, 10304. 
other than game, no open season for, 10304. 
— exceptions, 10304. 
nests not to be destroyed, 10288. 
imported song birds, 10304. 
trapping in cemeteries, how punished, 10058. 


BIRD’S FOOT. 
as noxious weed, 2900. 


BIRTH. 
See Health, § 4. 


BLACKBIRDS. 
no closed season for, 10304. 


BLACKLIST. 
punishment for exchanging, 9446. 


BLACKSMITH. 
lien of, for repairs on personalty, 6877. 
regulations affecting the management of shops in cities, 3599 (63), 
in cities under commission form of government, 3818 (58). 


BLASPHEMY. 
defined, 9222. 
serious discussion not blasphemy, 9223. 
as @ crime, 9222-9224. 
profane swearing as a crime, 9225-9228. 
prosecution for, time limited, 9249. 


BLIND. 
duty of physician or midwife when child is born blind, 3168-3170. 
duty of health officer, 3171. 
penalty for violation of article, 3172. 
care of blind children, 1706-1708, 


BLIND ASYLUM. 
location of, 1699. 
government of, 1699. 
trustees of, 
how appointed, 1700. 
length of time, 1700. 
organization of board, 1701. 
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BLIND ASYLUMS — (continued). 

quorum, 1701. 
meetings of board, 1702. 
compensation of board, 1702. 
proceeds from land grants of congress, 1703. 
by laws and rules, 1704. 
reports when made, 1705. 
instruction of blind children, 1706. 
care of blind children, 1707-1708. 
treasurer, 

bond, 1808. 

duties in general, enumerated, 1808. 
accounting officer, 1807, 1811, 1816. 
introduction of intoxicating liquor into, prohibited, 10174. 
See also Board of Control. 


BLUE BOOK. 
provision for printing and distribution of, among schools, 92, 93 


BOARDING HOUSE. 
keeper of, to report contagious disease, 423. 
guests at, to be apprised of the use of oleomargarine, 2860. 
jumping board bill, misdemeanor, 10254, 10255. 
intentional destruction or damage of property by guest, misdemeanor, 10256. 


BOARD OF CONTROL. 
$ 1. Creation and organization of. 
creation of, 236. 
membership of, 
qualification, 236. 
nomination, 236. 
term of office, 236. 
confirmation, 236. 
salary, 236. 
—— when paid, 241, 
removal, 236. 
vacancy, 236. 
oath of office, 237, 
official bond, 237. 
members not eligible to other office, 237. 
subject to examination by state auditing board, 237. 
self-incrimination no exemption from, 237. 
Officers, 
secretary of, 238. 
salary, 238. 
stenographer, 238. 
other employees, 239. 
supplies for, 238. : 
$ 2. General provisions. 
&ppropriation for, 239. 
traveling expenses, governor’s approval of, 240. 
itemized statement of expenses, 241. 
salary, when and how paid, 241. 
Official seal, 242. 
institutions under their control, 243. 
access to books of state institution, 243. 
liability of, for accepted appropriations, 252. 
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BOARD OF CONTROL — (continued). 
treasurers of local institutions superseded by, 271. 
gift or gratuity to, penalty for receiving, 266. 
political contributions by, prohibited, 268. 
subordinate officers to appoint assistant, 269. 
not exempt from prosecution for perjury, 237. 
laws repealed, 28a. 
§ 3. Powers of. 
powers formerly possessed by board of trustees of state institution, 244, 
to examine witnesses and books, 245. 
to permit maintenance of contingent fund, 276. 
to make rules for the execution of its powers, 279. 
power of present building commission, 283. 
as to state hospitals for the insane, 1755. 
to appoint subordinate officer, 258. 
to appoint state architect, 257. 
to appoint woman visitor of hospital for insane, 246, 
to investigate question of insanity, 259. 
to make contract for supplies, 280. 
$4. Duties. 
in general, 
to report refusal of witness to testify, 245. 
biennial report, 247. 
to keep record, 256. 
to impart information when, 256. 
to take inventory of stock and supplies, 265. 
to formulate and furnish blanks and forms, 277. 
to fix salaries of subordinates, 270. 
to require bond of subordinate, 264. 
to report abuses or wrongs to governor, 253. 
to remit money to state treasurer, 272. 
to protect against fire, 263. 
letting of contracts, 282. 
in respect to terminal elevators, 2073. 
to purchase of supplies, 281: 
biennial reports, 267. 
as to state institutions, 
to keep record of inmates, 266. 
make rules and regulations for the government of the state hospital for the insane, 
1755. 
in respect to foreign insane patient, 261. 
appoint superintendent for state hospital for the insane, 1755. 
in respect to questionable commitment to insane asylum, 262. 
to confer quarterly with superintendent and warden, 255. 
report of cost of state institution, 244. 
investigation of state institution semi-annually, 245. 
monthly visitation of state institution, 246. 
preparation of plans for betterment of buildings, 252. 
to inspect institutions and management thereof, 254. 
to keep books and account, 248, 249. 
to make biennial estimate for special appropriations, 250. 
to make suggestions for legislation, 251. 
to collect information relative to charitable, reformatory and penal institutions, 260. 
to utilize labor of inmates of institutions, 282, 
§ 5. Duties of subordinate officers. 
of steward, clerks, etc., 278. 
monthly statements, 274. 
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BOARD OF CONTROL — (continued). 
pay-roll, 275. 
to prepare estimates for purchase of supplies, 273. 


BOARD OF COUNTY COMMISSIONERS, 
See County Commissioners. 


BOARD OF EDUCATION. 
in common school district, see Schools and School Districts, § 5. 
in independent school district, see Schools and School Districts, § 6. 
in special school district, see Schools and School Districts, § 7. 
in cities not organized under general law, see Schools and School Districts, § 8 
as to state board of education, see Education, § 2. 


BOARDS OF HEALTH. 
See Health, § 2. 


BOARD OF SUPERVISORS. 
See Supervisors. 


BOARDS, STATE. 

See Accountancy, State Board of; Animals, § 5; Auditors, State Board of; Banks and 
Banking, § 2; Bar Examiners, State Board of; Barbers, § 2; Elections, § 12: Elections, 
Primary, § 5; Capitol; Board of Control; Dentists, § 2; Education, § 2; Embalmers, 
State Board of; Taxes, § 10; Health, § 2; Immigration, State Board of; Medical 
Examiners, State Board of; Optometry, State Board of; Osteopathy, State Board of; 
Pardons; Pharmacy, State Board of; Poor, § 5; Public Property, State Board of; 
School Lands, § 2; Railroad Commissioners, State Board of. 

officers and members must be residents and citizens, 705. 

reports of, to contain list of employees and their salary, 633. 


BOILERS. 
See Steam Boilers. 


BONDS. 
See State Bonding Department; Negotiable Instruments; Mortgages; Bonds, Official; 
Bonda, State, County and Municipal. 
as to appeal bonds, see Appeals; Criminal Procedure, § 19. 
—— security for costs, see Costs, § 3. 
—— for sale of liquor, see Intoxicating Liquors. 
——— contractor’s bonds, see Bonds, Official, § 16. 


BONDS, OCCUPATIONAL. 
of public warehouseman, 3111. 
of storage house keepers, 3139. 
of commission merchant, 3022-3026. 
to be given by oil companies, 3062. 
to be given by person selling nursery stock, 2830. 
of publisher of notice of sale of real estate for delinquent taxes, 2189. 
to be given by physician for use of dead bodies for dissecting purposes, 2810, 
of officer of livestock insurance companies, 4954. 


BONDS, OFFICIAL. 
See State Bonding Department, 
$ 1. Generally. 
officers required to give, 660. 
officers required to furnish state bonds, 193. 
form, 664. 
blank forms, by whom furnished, 200. 
2613 


INDEX. 


(References are to sections.) 


BONDS, OFFICIAL — (continued) . 


run to whom, 662. 
amount of, when not otherwise provided, 663. 
when fidelity may be given, 669. 
sureties, number required, 673. 
right of insurance companies to be sole surety on, 4905. 
where deposited, 662. 
approval, 
by whom made, 662. 
approval to be indorsed on bond, 6765. 
approval of re-elected officers, 681. 
appeal from refusal to approve, 675. 
time given to supply sufficient, 675. 
recording, custody of, 662. 
construed to cover all official duties, 680. 
expenses of, how paid, 4906. 
cancellation of, by state bonding department, 200. 


§ 2. Of state officers. 


§ 3. 


§ 4. 


custodian of bonds, 122. 
recording of, 122. 
power of governor to require additional bond, 674, 
secretary of state, 131. 
deputy secretary of state, 701. 
state auditor, 142. 
deputy state auditor, 701. 
treasurer, 156. 
custodian of bond, 122. 
deputy state treasurer, 701. 
commissioners of railroads, 581. 
state engineer and assistant, 824). 
state examiner, 235. 
deputy state examiner, 236. 
fire marshal, 201. 
chief assistant fire marshal, 201. 
chief of supply of state militia, 2360b. 
paymaster-general of state militia, 2361. 
notary public, 663, 837. 
state inspector of oils, 3061. 
reporter of supreme court, 732. 
Of state boards. 
state board of control, 237. 
secretary and officers of state board of control, 264. 
deputy commissioner of university and school lands, 298, 
members of board of pharmacy, 479. 
members of barbers’ examining board, 569. 
treasurer of board of embalmers, 547. 
executive officer of state live stock sanitary board, 2683. 
agent of immigration board, 577. 
temperance or enforcement commissioner, 615. 
deputy temperance commissioner, 616. 
special temperance enforcement sheriff, 615, 
deputy bank examiners, 5146. 
Of state institutions. 
superintendent of state institution, 1809. 
treasurer of state institution, 1808. 
superintendent of state hospital of the insane, 1757, 
trustees of state hospital for the insane, 1750. 
trustees of soldiers’ home, 1780. 
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BONDS, OFFICIAL — (continued). 
trustees of state normal and industrial school at Ellendale, 1729. 
superintendent of state reform school, 11277. 
trustees of penitentiary and reform school, 11193. 
wardens of penitentiary, 11206. 
deputy warden of penitentiary, 11210. 
commissioner of university and school lands, 285. 
treasurer of agricultural college, 1618. 
trustees of agricultural training school, 1459. 
treasurer of state fair association, 1854. 
North Dakota Firemen’s association, 1841. 
§ 5. Of county officers. 
approval of, 676. 
recording of, 676. 
county commissioners, 667. 
county treasurer, 
character of, 664. 
amount of, 327, 663, 664. 
to be filed with county auditor, 662. 
premium of, paid by county, 664. 
bureties, number required, 673. 
liability for default, 2183. 
covers duties as to school lands, 327. 
additional bond, when required, 665, 3361, 3464, 3475, 
penalty for failure to furnish, 666. 
deputy county treasurer, 701. 
county auditor, 663. 
deputy county auditor, 701. 
sheriff, 663. 
deputy sheriff, 701. 
coroner, 663. 
register of deeds, 663. 
deputy register of deeds, 701. 
commissioner of deeds, 609. 
state’s attorney, 663. 
county surveyor, 3425. 
deputy surveyor, 701. 
drain commissioners, 2463. 
sheep inspector, 2744. 
deputy county auditor, 701. 
county superintendent of highways, 1990a. 
§ 6. Of county institutions. 
superintendent of poor asylum, 2535. 
treasurer of county fair association, 1872. 
$ 7. Of city officers. 
city officers, in general, 3615. 
of cities under commission government, 3791, 3807. 
treasurer, 
amount, 3615. 
additional bond, 3639. 
bond to board of education, 1305. 
assessor, 193, 2126. 
deputy city assessor, 701. 
city health officer, 412. 
$ 8. Of village officers. 
Village officers, 3869. 
treasurer of village park district, 4067. 
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BONDS; OFFICIAL — (continued). 
§ 9. Of township officers. 
township officers, generally, 670. 
treagurer, 4165. 
asseusors, 193, 2126, 4167. 
deputy district assessor, 701. 
clerk, 4200. 
right of action upon, 4200. 
constable, 663, 4166. 
policemen in unorganized towns and villages, 3910. 
$ 10. Of judicial officers, clerks and attaches, 
See Justice of the Peace. 
judge of county court, 663. 
justices of the peace, 660, 663. 
township justice of the peace, 4161. 
police magistrate, 3622. 
clerk of the supreme court, 723. 
clerk of the district court, 663. 
deputy clerk of district court, 701. 
clerk of county court with increased jurisdiction, 8971. 
supreme court reporter, 732. 
marshal of supreme court, 740. 
§ 11. Of public school officers. 
deputy superintendent of public instruction, 701. 
county superintendent of schools, 663. 
deputy county superintendent of schools, 701. 
school district officers, 670. 
treasurer of school board, 
in common school district, 1165-1167, 
where filed, 1171. 
in independent school district, 1305, 
in special school district, 1256. 
of trustees of state normal and industrial school at Ellendale, 1729. 
treasurer of state institutions, 1808. 
§ 12. Of depositaries. 
state depositaries, 371. 
depository of school funds, 1475. 
$ 13. Of bank officers and trust companies. 
bank officers and employees, 518). 
officers and employees of trust companies, 5209, 
when not required of trust companies, 5213. 
$ 14. Of ewecutors, administrators and guardians, 
as to bonds of executors and administrators, see Executors and Administrators, § 3% 
as to guardian’s bonds, see Guardian and Ward, § 2. 
generally as to bonds required by the probate code, see Courts, County, § 8. 
procedure from the approval of bonds required by the probate code, 8625, 8626. 
$ 15. Of foreign institutions doing business in the state. 
foreign societies for maintaining homes for orphans, 5107, 5108. 
§ 16. Of public employment. 
on public improvements, 
requisites of bonds from contractors, 6832, 
liability of public officials for failure to take bonds from contractors, 6833. 
sureties, number and liability of, 6834, 
bond to be filed, 6835, 
public printing, 50. 
§ 17. Miscellaneous. 
of abstractors of title, 3090, 3093, 
of hotel inspector, 2986. 
of district game warden, 10273, 
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BONDS ON PUBLIC IMPROVEMENT, 
See Bonds, Official, § 16. 


BONDS, STATE, COUNTY AND MUNICIPAL, 
for drains, see Drains, § 6. 
§ 1. State bonde. 
revenue bonds authorized, how issued, 2285, 
how negotiated, 2286. 
sinking funds and interest, how provided, 2287. 
cancellation of coupons, 2288, 
residue after redemption turned in to general fund, 2289, 
bonds, how styled, 2290. 
registry, 151. 
registration vests ownership, 152. 
refunding bonds, 
provisions for issuance of bonds to refund state indebtedness, 2276-2280. 
state treasurer empowered to issue bonds for refunding indebtedness, 2276, 
character of refunding bonds, 2276. 
sealed proposals for bonds, 2277. 
duty of board of equalization to levy tax to pay interest on bonds, 2278. 
cancellation of coupons on bonds, 2279, 
appropriation, 2280. 
North Wing Capitol bonds, 
issuance authorized, 1797. 
denomination, rate of interest, 1797. 
sale of, 1798. 
interest and principal to be paid by state treasurer, 1799, 
appropriation for payment of interest, 1800. 
disposition of proceeds, 1800. 
$ 2. Of state institutions. 
for soldiers’ home, 1791-1796. 
for Normal school purposes, 2282-2284, 
for state hospital for the insane, 1773. 
sale of, for support of cordage plant in penitentiary, 11244, 11248. 
$ 3. County bonds. ; 
of newly organized county for payment of existing indebtedness of the territory, 3222, 
authority to issue county bonds, 3449. 
form of county bonds, 3451. 
indorsement that bonds are within debt limit, 3491. 
rate of interest, 3451. 
to be sold at not less than par value, 3452. 
right to exchange for an equal amount of the indebtedness of the county, 3452, 
commissions to be allowed for the sale or exchange of, 3455. 
negotiability, 3456, 
record of bonds issued, 3452. 
payment, 3454, 
tax to provide funds for payment, 3453. 
county building bonds, 
right to issue, 3457. 
necessity of submitting to voters question of issuing bonds, 3459, 
form of bonds, 3462. 
- limit of bond issue, 3458, 
denomination of bonds, 3462. 
rate of interest for bonds, 3462. 
negotiability of bonds, 3468, 
notice and advertisement of sale of bonds, 3463. 
registration of bonds, 3467. 
custodian of proceeds realized from sale of bonds, 3464, 
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BONDS, STATE, COUNTY AND MUNICIPAL — (continued). 


§ 4. 


$ 5. 


§ 7. 


county building bonds — (continued). 
taxes for payment of interest and principal of bonds, 3465. 
payment and cancellation of bonds, 3466. 
compensation of county treasurer for receiving and disbursing proceeds of bonas, 
3464. 
refunding bonds, 3469, 3470. 
bonds for seed grain, 
authority to issue, 3471. 
form of bonds, 3471. 
how issued, 3472. 
sale of, 3473. 
disposition of proceeds, 3474, 3477. 
registration of bonds, 3476. 
compensation of county treasurer, 3476. 
county treasurer to give additional bond upon receiving proceeds, 3470. 
right to retired bonds, 3489. 
duty of county treasurer as to payment, 3476. 
tax levied for payment, 3476, 3490. 
provision for sinking fund, 3488. 
City bonds. 
power of city council to issue, form of bonds, 3599 (5). 
power of city council to issue refunding bonds, 3599 (6). 
power of city under commission form of government to issue bonds, 3818 (4). 
purposes for which bonds may issue, amount of bonded indebtedness, 4014. 
issuance, submission of question to electors, 4015. 
to be signed by mayor and countersigned by city auditor, 3757. 
record of bonds, 3757. 
city bonds for improvement of highway leading to city, 3748. 
city bonds for places of amusement or entertainment, 4016-4018. 
refunding bonds, 4019-4025. 
to pay bonds issued for school purposes, 4026-4029. 
negotiability, 4025. 
Village bonds. 
purposes for which bonds may be issued, 4014. 
amount of bonded indebtedness, 4014. | 
submission of question of issuance to electors, 4015. 
refunding bonds, 4030-4037. 
Township bonds. 
procedure for issuing, 4254. 
to be sold at par, 4255. 
indorsement that bonds are within debt limit, 3491, 
refunding bonds, 
right to issue, 4030-4037. 
procedure for issuing, 4457-4459, 
payment at maturity, 4261. 
Public school bonds. 
effect upon validity of bonds by the numbering or naming of district upon division of 
county, 3219. 
refunding bonds, 
in general, 4026-4029. 
for refunding certain bonds, 4030-4037, 
bonds of special school districts, 
how and when issued, 1272. 
form of, 1275. 
payment of interest, 1279. 
levy of tax to pay interest, 1276. 
levy of tax to create sinking fund to redeem, 1276. 
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BONDS, STATE, COUNTY AND MUNICIPAL— (continued). 
bonds of special school districts — (continued). 
security for payment of bonds, 1280. 
bond register, 128]. 
surplus funds arising from refunding bonds, 1285. 
bonds of independent school district, 
authority to issue, 1303. 
refunding bonds, 1282-1284. 
refunding bond, issuance of, 1282, 
§ 8. Drainage bonds. 
drainage bonds, 2494. 
§ 9. Bridge bonds. 
for the construction of bridges, 
proceedings for issuance of, 1957. 
rate of interest of, 1957. 
term for which such bonds may run, 1957. 
proceedings when bond issue will exceed limit of indebtedness, 1957. 


BON-FIRES. 
power to regulate and prevent the building of, 
in cities, 3599 (50). 
in cities under commission form of government, 3818 (45). 
in villages, 3861 (3). 


BOOKS. 
refusal of officer to surrender, at close of term, 9317. 
destruction of, by corporation when unlawful, 10014. 


BOOMS. 
right to take property by eminent domain for, 8203. 
interfering with, misdemeanor, 10070. 


BOOTLEGGING. 
defined, 10144. 
—— penalty, 10145. 


BORIC ACID. 
use of, in foods as adulteration, 2880. 


BOTTLES. 
selling, re-filling or keeping with intent to re-fill, how punished, 9719-9721. 


BOTTOMRY. 

defined, 6796. 

by owner of ship, 6797. 

by master, when, 6798, 6799. 

of freightage by master, 6800. 
interest may be held at legal rate, 6801. 
when contract enforceable although unauthorized, 6802. 
certain stipulations as to liability void, 6803. 
recovery in case of loss, 6804. 
when lien due, 6805. 
lien lost by delay in enforcing, 6806. 
preferred to all other liens except what, 6807. 
when lost bottomry lien, preferred, 6808. 
contracts of, subject to chapter on liens, 6703. 
chapter on mortgages not applicable to, 6728. 
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above and below surface, 5351. 

banks and beds of streams, 5352. 

to center of highway, 5353. 

lateral support from adjoining lands, 5354. 
trees on land of one owner, 5355, 

—— on line, 5356. 


BOUNTIES. 
wolf bounty, see Animals, § 15. 
for tree planting, 2813-2816. 


BOWLING ALLEY. 
minor not allowed in, 9689. 
screens not allowed in, 9690. 


BRACTED PLANTAIN. 
as noxious weed, 2900. 


BRAN, 
weight of bushel of, 3006. 


BRANDY. 
defined, 10157. 
intoxicating liquor, 10105. 
judicial notice of character, 7938. 


BRANDS. 
See Marks and Brands. 
of animals, see Animals, § 2. 


BREACH OF PROMISE OF MARRIAGE. 
damages for breach of promise of marriage, for jury, 7164. 


BREAD, 
weight of loaf of, 3012. 
power of cities to regulate the sale and prescribe the weight of, 3599 (37), 3818 (30). 


BRIBERY. 
§ 1. In general. 
bribe defined, 10362. 
solicitation of, defined, 9329. 
acceptance of gift by judicial officer or juror as, 9343. 
§ 2. Bribery, how punished. 
disenfranchisement as part of punishment of, 9285. 
of judges, 9339. 
of jurors, 9339. 
of referee, 9339. 
of witnesses, 9388. 
of members of legislative assembly, 9327-9330. 


attempt to bribe member of legielative assembly, punishment, 29, 80. 
of executive officer, 9303. 


of assessors, 9339. 
of electors, 9250-9251. 
of election officers, 9284. 
$ 3. Receiving bribe, how punished, 
by governor, 9319. 
by judicial officers, 9340. 
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BRIBERY — (continued). 
by jurors, referees, etc., 9341. 
executive, asking or receiving bribes, 9304. 
conviction of city alderman of bribery, as vacating his office, 3587. 


BRIDGE BONDS. 
See Bonds, State, County and Municipal, § 9. 


BRIDGE COMPANIES, 
See Bridges, § 4. 


BRIDGES. 
$ 1. In general, 
power of the city to construct and keep in repair, 3599 (28). 
power of wagon road corporations to construct and maintain, 4824. 
provisions for construction of bridges where drains cross highway, 2482, 
for irrigation ditches or canals, 8285. 
right to take property by eminent domain for, 8203. 
semi-annual report as to condition of, 4752. 
railroad bridges to be kept in good repair, 4640. 
belonging to bridge companies as personal property, 2098, 
§ 2. Procedure for construction of. 
petition for building, 1951. 
bids for building, 1951. 
expenses of construction, how paid, 1952. 
supervision and repairs of bridges, 1953. 
bridges to form part of public highway, 1954. 
petition for bridge across navigable river, when and how made, 1955. 
county aid conditional, 1956. 
bonds may be issued when, 1957. 
cost of bridge limited, 1958. 
$ 3. Bridge penalties. 
notices on bridges, 2055. 
driving cattle on bridge, 2056. 
penalty for driving across bridge faster than a walk, 2057. 
proceeeding on complaint, 2058. 
judgment on conviction, 2059. 
fines imposed only when notice is posted, 2060. 
penalty for running toll-gate, 2061. 
injuring or destroying, felony, 10037. 
$ 4. Corporations. 
- articles of incorporation, 
contents of, 4995. 
filing, 4995. 
no tolls without authority from county commissioner, 4996. 
when franchise required, 4997. 
bridge to be kept in good condition, 4998. 
toll rates to be posted, penalty for excessive toll, 4999. 
no toll levied when bridge not in good condition, penalty, 5000. 
passage prevented until toll paid, unlawful interference, 5001. 
penalty for unlawful passage, 5002. 
annual report of county board, 5003. 
Publication of report; penalty for failure, 5004. 


BRIEFS. 
for appeal, to be printed, 7847. 
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liable as principal when, 6954. 

when guilty of embezzlement, 9933. 

power of cities to tax, license and regulate, 3599(70). 

cities under commission form of government, 3818 (65). 





BROMIDE. 
any product containing, must be labeled, 2942. 


BROOM CORN SEED. 
weight of bushel of, 3006. 


BUCKET SHOPS. 
keeping of, prohibited, 9699. 
dealing in options, prohibited, 9699. 
penalty, 9700. 


BUCK PLANTAIN. 
as noxious weed, 2900. 


BUCKWHEAT. 
weight of bushel of, 3006. 


BUDGET. 
as to county budget, see Counties, § 11. 


BUILDING AND LOAN ASSOCIATION. 
how formed, 6121. 
capital stock, 
how paid in, 5122. 
lien on, for unpaid subscriptions, 6122. 
withdrawal, 5122. 
loaning funds, method of, 5123. 
loans, how evidenced and secured, 5124. 
when paid back, 5125. 
no premiums to be usurious, 5126. 
may purchase real estate, 5127. 
minimum premium may be fixed, 5128. 
loan fund, certain uses, prohibited, 5129. 
investment of unloaned funds, 5130. 
power to borrow, 5131. 
retirement of unpledged shares, 5132. 
voluntary withdrawals, 5133. 
annual report, contents of, 5134. 
penalty for not making, 5135. 
certificate of authority to do business, how issued, 5135. 
examination by state examiner, fee, 5136. 
action against insolvent corporations, 5137. 
foreign corporations, 
condition on which business may be done by foreign corporation, 5138. 
certificate to foreign corporation, 5139. 
revocation of authority of foreign corporation, 5140. 
selling stock of, without authority, a misdemeanor, 
in case of foreign corporation, 5141. 
in case of domestic corporation, 5142. 
reincorporation of existing corporations not necessary, 5143. 
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BUILDING COMMISSION. 
abolished, 283. 


BUILDINGS. 
defined, 9850, 9851. 
destroying with explosives, how punished, 10061. 
injury to farm, how punished, 10083-10087. 
injuring public buildings, punishment, 9846. 
grand larceny in, how punished, 9919. 
fire regulations, 207, 208. 
letting of, forbidden when, 
for unlawful purposes, 9641. 
for lottery, misdemeanor, 9672. 
for gambling, misdemeanor, 9680. 
for sale of intoxicating liquors prohibited, 10117. 
—— liability of owner of building used for sale of liquor, 10135. 
power of city to regulate, 
the thickness, strength and manner of constructing, 3599 (46). 
the construction of fire-escapes, 3599 (46). 
the inspection of, 3599 (48). 
the limits in which wooden buildings may be erected, 3599 (47). 
the removal of wooden buildings, 3599 (47). 
the construction and repair of buildings, 3599 (48). 
the use of light in, 3599 (60). 


BULL. 
See Animals. 


BULLETINS. 
to be issued by directors of public health laboratory, 1654. 
to be issued by dairy commissioner, 2340. 


BUOY. 
removing from Missouri river, misdemeanor, 10073. 


BUR-CLOVER. 
a8 noxious weed, 2900. 


BURDEN OF PROOF. 
See Evidence, § 4. 


BURGLARY. 
in first degree, defined, 9868. 
in second degree, defined, 9867. 
-—— breaking inner door, 9870, 9871. 
in third degree, defined, 9872, 9873. 
in fourth degree, defined, 9874, 9875. 
punishment for, 9876. 
having burglar’s implements in possession, misdemeanor, 9877. 
unlawfully entering building, misdemeanor, 9878. 
entry to building effected by use of explosives, punishment, 9879. 
dwelling-house, defined, 9880. 
night time, 9881. 
jurisdiction of, 10509. 


BURIAL. 
as to record of, see Health, § 4. 


See alao Dead Bodies. 
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BURIAL — (continued). 


of person dying from contagious diseases, regulations as to, 427. 
regulations in respect to, 427, 439. 

form of permit for, 444. 

body used for dissecting to be interred, when, 4738, 9622, 

-——— of dead limb or member of body, 9623. 

duty of, devolves on whom, 9624. 

neglect of, misdemeanor, 9625. 

unlawful interference with place of, 9629. 

lot used for, inalienable, 5098. 

Tight of, as easement, 5330, 5331. 

funeral expenses as a preferred claim against estate of decedents, 8725, 8728, 8755. 
of body of inmate of penitentiary or reform school, 11302. 

-—— indigent soldiers and sailors, 3181-3185. 

manner of, of diseased cattle, 2697a. 


BURNING. 
defined, 9853. 
See, generally, Arson. 


BUSINESS. 
restraint of, 
contracts void, 5928. 
—— good will excepted, 5929. 
—— exception in case of partnership, 5930, 


BUSINESS DAY. 
defined, 7299. 


BUSINESS RECORD. 
admissibility of, as evidence, 7909, 


BUTCHER. 
defined, 9997. 
report to secretary of state, what to contain, 9997. 


penalty for failure to keep record of branded stock killed, 9997. 
must exhibit hides, when, 9998. 


BUTTER. 
See Dairy Products. 


BY-LAWS. 
of corporations, see Corporations, § 4, 


BYSTANDER, 
arrest by, when made, 10571. 


CALENDAR. 
of supreme court, 7345, 7346. 
of county court with increased jurisdiction, 8933. 
of district court, 7610. 
CALF. 
selling of, under four weeks, prohibited, 10207-10209. 
See, generally, Animals. 


CAMPAIGN EXPENSES. 
See Elections, § 21; Elections, Primary, § 1. 
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CANADA THISTLE. 


a5 @ noxious weed, 2817. 
sale of seeds containing, prohibited, 2900. 


CANAL. 
duty of repair of, where highway is laid out across, 1934, 


CANCELLATION OF INSTRUMENTS. 
cancellation of grant does not operate to retransfer title, 5499. 
grounds for cancellation of instruments, 7209. 
partial cancellation of instruments, 7210. 
of judgment, how made, 7701. 
of judgment against bankrupt, 7710-7712. 
of wills, how proved, 566). 
by acceptance of bill of exchange, when allowed, 7099. 


CANDIDATES. 
eligibility of, at primary election, 858. 
itemized statement of expenses to be filed, 924, 


CANDY. 
adulteration of, prohibited, 9766. 


CANNABIS INDICA. 
any product containing, must be labeled, 2942. 


CANNERY. 
sanitation of, see Food, § 2. 


CANVASSING BOARDS. 
of primary election, see Elections, Primary, § 5. 
of general election, see Elections, § 12. 


CAPITOL. 
appropriation for maintenance of state capitol, 656. 
duty of trustees of public property to keep in repair, 656. 
north wing, provisions for building; bonds, 1797-1800. 
appropriation for, 180). 
——— duty of capitol commissioners, 1802. 
trolley line to, authorized, 1804-1806. 
light and power plant authorized, 1805. 
appropriation for electric power and lighting plant, 1806. 





CAR COMPANIES. _ 
Within application of article regulating common carriers, 4708. 
48 common carriers, see Common Carriers. 


CARE. 
degrees of, 7280. 
degrees defined, 7281. 
Presumption of exercise of ordinary, 7936. 
degree to be exercised, 
by trustee, 6301. 
by carrier of persons for reward, 6192. 
by gratuitous carrier of persons, 6191. 
by carrier of property, 6198. 
by ship master, 5655. 
by hirer, 6082. 
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GARE — (continued). ' 


degree to be exercised — (continued). 
by borrower for use, 6052. 
by gratuitous depositary, 6029. 
by depositary for hire, 6032. 
by gratuitous employee, 6109, 6111. 
by employee for own benefit, 6113. 
by employee, 6123. 
by employee for reward, 6112. 


CAR EQUIPMENT COMPANIES, 


assessment of, 2144. 


CARLISLE TABLES. 


of mortality as evidence, 7922. 


CARRIERS. 


§ 1. 


§ 2. 


In general. 
defined, 4708, 6235. 
railroad defined, 4709, 4793. 
transportation defined, 4709. 
must accept and carry whatever offered, 6236. 
preference to United States and state, 6237. 
must start when and where, 6238. 
compensation; effect of refusal to pay, 6239. 
to make annual report, 4762. 
testimony in actions against, compulsory, 4797. 
insurable interest of, in another carrier, 6468. 
duty of railroad to maintain telephone connections; penalty, 4784, 4785. 
use of liquors on passenger trains, 10170-10173. 
inspection of books of railroads in aid of prohibition law, 10176. 
penalty for violation of law relative to transportation of bodies, 455. 
when guilty of embezzlement, 9932. 
pending litigation not affected by article relative to, 4764. 
carriage in general, 
contract for carriage defined, 6185. 
carriage classified, 6186. 
classes of carriers defined, 6187. 
carriers by sea, rights and duties of, prescribed by Congress, 6188. 
carriers without reward, rights and duties of, 6189, 61990. 
limitation of obligation and liability, 
obligation limited by special contract only, 6240. 
stipulation limiting liability for negligence void, 4760, 6241. 
right to modify obligation restricted, 6242. 
Rates and charges. 
charges to be reasonable, 4711. 
penalty for extortion and unjust discrimination of rates, 4712. 
examination of rates, 4713. 
but one terminal charge for switching or transferring, 4723. 
schedule of rates and fares, 4724. 
notice of change in schedule, 4725. 
no charge to be greater than schedule, 4726. 
schedules to be filed, 4727. 
commissioners to make and revise schedules, 4728. 
complaint of violation of schedule, 4729. 
hearing evidence on, 4730. 
decision on, 4731. 
extortion, penalty, 4753. 
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CARRIERS — (continued). 


§ 3. 


§ 4. 


§ 5. 


stop-over rates on cars; penalty, 4770, 4771. 

maximum coal rate established, 4781. 

penalty for violation of act, 4782. 

duty of attorney-general, 4783. 

maximum rate for transportation of passengers, 4796. 
of ferriage, 2064. 

Discrimination. 

no preference or advantage to be given, 4718a. 

what constitutes unjust discrimination, 4719. 

long and short hauls, 4720. 

freight pooling, 4721. 

discrimination by, punishment, 4754. 

discrimination as to quantity, 4755. 

penalty for discrimination, 4756. 

for forfeiture, 4757. 

suits by commissioners, 4758. 

free transportation and reduced rates, when lawful, 4759. 
grain to be shipped without, 4765. 

Free passes. 

prohibited, 4799. 

penalty, 4800. 

when free transportation and reduced rates lawful, 4759. 
free carriage for railroad commissioner, 583. 

Shipping facilities to be furnished, 

duty of railroad to furnish and transport cars, 4710. 
carriers to furnish lined cars to grain and flour shippers, 4707. 
distribution of cars, 4722. 


- construction of transfer facilities ordered by railroad commissioners, 4779. 


§ 6. 


failure of railroad company to comply with order, 4780. 

ample facilities for transferring to be provided, 4706, 4714. 
cars to be furnished and run without delay, 4715. 

time schedule of trains, 4716. 

penalty for false report or failure to bulletin trains, 4717. 
continuous shipment of freight, 4718. 

Provisions for establishing public warehouses on right of way, 3118, 3125. 
track to be maintained from elevator on railroad, how, 4766. 
side track adjacent to coal mine, 4767. 

penalty for violation of article, 4768. 

railroad companies to build and maintain platforms, 4772-4774. 
railroad company to construct Y, 4777. 

delivery to connecting lines not business of Y, 4778. 


Of persons. 
in general, 
may make rules for carriage of passengers, 6249. 
when company not liable for injury to passenger, 4637. 
degree of care to be exercised by, 
gratuitous carrier, 6191. 
carrier for reward, 6192. 
degree not affected by character of train, 4638. 
running of trains, 
train to be run every week day, 4633, 4789. 
penalty, 4634. 
trains to be run on regular time, 4635. 
accommodations to be furnished, 4635. 
penalty, 4636. 
trains to be stopped at county seats, 4652. 
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CARRIERS — (continued). 
running of trains — (continued). 
penalty, 4653. 
speed of train on depot grounds, 4655. 
duties of carriers as to vehicles, 
to use safe vehicles, 6193. 
not to over-load vehicles, 6194. 
as to treatment of passengers, 6195. 
as to speed maintained, 6196. 
to provide sufficient vehicles, 6247. 
must provide seats for passengers, 6248. 
to disinfect public vehicles, 2957, 2959. 
dustless sweeping required, 4664. 
penalty, 4665. 
not to permit use of public drinking cup, 2952-2954. 
station houses, 
when to be maintained, 4656. 
penalty, 4657. 
sanitary regulations for, 
closets to be provided, 4660. 
railroad commissioners authorized to inspect, 4661. 
waiting room how and whien cleaned, 4602. 
penalty, 4663. 
depot platforms, 
lamps to be provided, 4658. 
penalty, 4659. 
ticket agents, 
must obtain state license, 4675. 
no ticket to be sold without license, 4676. 
agent to exhibit license, 4678. 
tickets, 
redemption of; violation; penalty, 4679. 
refusal to redeem; penalty, 4680. 
penalty for fraudulent use of transfer, 4681. 
discrimination in price; penalty, 4682. 
fares, 
when demandable, 6250. 
ejection of passenger for failure to pay, 6251. 
lien on luggage for, 6252. 
luggage, 
carriage of luggage, 6243. 
luggage consists of what, 6244. 
liability for luggage, 6245. 
delivery of luggage, 6246. 
lien on luggage for fare, 6252. 
by vessel, 


passengers landing from vessel before visit of health officer, prohibited, 9750. 
passenger on ship board, power of master over, 6154. 
§ 7. Of property. 
in general, 
definition of terms, 6197. 


property in transit deemed where, for purpose of mortgages, 6760. 


duty of agent to require tax receipt of emigrant movables, 2187. 
freight trains to be run daily, 4789. 


time within which to remove property from cars, 4769. 
obligation of carrier, 


degree of care to be exercised, 6198. 
must comply with directions as to carriage, 6199, 6200. 
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CARRIERS — (continued). 
obligation of carrier — (continued). 
manner of delivery, 6202. 
—— place of delivery in absence of usage, 6203. 
duty of, 
to give notice to consignee, 6204. 
when carrier becomes warehouseman, 6204. 
to remove loaded cars from side track, 4786. 
penalty, 4787. 
carrier liable for loss, 4788. 
in respect to oil imported into state, 3069. 
liability, 
exception to general liability. 6253, 6254. 
liability for delay, 6255. 
liability for goods, when terminated, 6205. 
liability for carriage of intoxicating liquors, 10136. 
unclaimed freight, 
power of carrier to store, 3148. \ 
to sell, 6206. 
when perishable property may be sold, 6207, 6208. 
bill of lading, 
defined, 6209. 
negotiability, 6210. 
by delivery, 6211. 
to be furnished by carrier, when, 6213. 
obligation of carriers not altered by terms of bill of lading. 6212. 
exoneration of carrier by delivery of property to holder, 6214. 
when surrender may be required, 6215. . 
false signing on delivery, 9844. 
to be canceled when, 10033. y 
destroying or suppressing, misdemeanor, when, 9723. 
selling goods without consent of holder, how punished, 10032. 
making of false or fraudulent, how punished, 9980, 10028. 
freightage, 
freightage to be paid in advance, when, 6216. 
consignor liable for freight, when, 6217. 
consignee liable for freight, when, 6218. 
no freightage on increase of freight, 6219. 
freightage apportioned, when, 6220-6222. 
no extra freight for further haul, 6223. 
lien for freightage, 6224, 6866. 
demurrage, 
for delay in shipment, 4790. 
in case of delay in carload shipments, 4791. 
in case of delay in carload shipments within the state, 4792. 
definition of terms, 4793. 
costs allowed in action for violation of law, 4794. 
provisions of act cumulative, 4795. : 
marine carriers, 
duties of, in general, 6201. 
liability of marine carrier, 
liability in general, 6256. 
—— perils of the sea, 6257. 
liability limited as to valuables, 6258. 
carrier exonerated by delivery to communicating carrier, 6259. 
carrier exonerated when freight lost, how, 6260. 
liability for service other than carriage, 6261. 
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CARRIERS — (continued). 
marine carriers — (continued) . 
jottison and general average, 
when deck storage entitled to contribution, 6231. 
rules relative to jettison applicable to all other voluntary sacrifices on ship 
board, 6232. 
§ 8. Of live stock. 
minimum speed to be maintained, 4801. 
penalty for violation, 4802. : 
stipulation requiring notice of loss within less than thirty days, void, 6266. 
carriage of Texas cattle, 
when unlawful to bring into state, 2672. 
liability of employees for violation of Texas cattle law, 2673. 
for damages caused by Texas cattle, 2674. 
§ 9. Of messages. 
order of transmission of telegraph messages, 6263. 
duty of carrier, generally, 6264. : 
to maintain sufficient equipment to transmit messages promptly, 6260. 
to furnish proper blanks and forms, 6266. 
as to transfer of message, 6267. 
delivery of messages, 6233. 
care to be exercised by carrier of messages, 6234. 
damages for postponing, refusing or delaying messages, 6270. 
duty of carriers of messages other than by telegraph, 6269. 
penalty for violation of law, 6266a-6268. 
§ 10. Carriers by team. 
unlawful not to hitch passenger team, 2054. 
liability of owner of passenger conveyance, 2054a. 
§$ 11. Measure of damages. 
for carrier’s failure to accept passengers, 7160. 
for default as to transportation of passengers and freight, 7160. 
for carrier’s failure to accept freight, 7160. 
for carrier’s failure to deliver, 7161. 


CATTLE. 
See Animals. 


CATTLE GUARDS. 
See Railroads, § 13. 


CATTLE WAYS. 
construction and maintenance of, under highways, 2043-2045. 


CAUCUS 
See Elections, § 5. 


CAUSE OF ACTION. 
complaint must show, 7440. 
joinder of, how stated, 7466. 
misjoinder of, demurrer, 7442. 


CEMETERIES. 

§ 1. In general. 
right to take land by eminent domain for, 8203. “ 
establishment and regulation in cities under commission form of government, 3818 (55). 
establishment and regulation of, in villages, 3861 (14). 
as exempt from taxation, 2078. 
lot in, exempt from execution, 7730. 
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CEMETERIES — (continued) . 


$ 2. 


defacing tomb, etc., punishment, 9633. 
wounding or trapping birds in, how punished, 10058. 
transfer of lots in, by religious corporations, mode, 5608. 
Corporations. 
real estate held by cemetery corporations limited, 5091. 
uses for which real estate may be held by cemetery corporations, 5091. 
land held, to be surveyed and platted, 5002. 
powers of cemetery corporations, in general, 5093. 
proceeds from sale of lots, how applied, 5094. 
debts to be paid from proceeds of sales, 5095. 
members, 

lot owners as members, 5096. 

only lot owners entitled to vote, 5097. 
lot after interment inalienable, 5098. 
property of, wholly exempt, 5099. 


CENSUS. 


enumeration to be taken every ten years, 1889. 
blanks for enumeration, furnished by secretary of mints; 1890, 1891. 
classification of inhabitants, 1893. 
duties of secretary of state in relation to census, 1890, 1891, 1898. 
enumeration, 
when and how made, 1893. 
duty of assessors to make, 1893, 1894. 
persons who are to be returned as residents, 1895. 
returns to be certified to by assessor, 1896. 
returns to be transmitted to secretary of state by assessor, 1897. 
result of enumeration to be sent to legislature by secretary of state, 1898. 
appointment of enumerator in case of assessor's failure or inability to serve, 1899. 
accounts of enumerators, how paid, 1900. 
fees for services, 1901. 
expenses, how paid, 1902. 
city census, time for taking, 3599(66). 
school census, 1195. 
Provisions for taking census of cities under commission form of government, 3818(61). 
judicial notice of, 7938. 


CEREALS. 


experiment in, to be made by agricultural college, 1625. 
appropriation for, 1625. 


CERTIFICATE, 


CERTIFICATE OF DEPOSIT. 


CERTIFICATE OF ELECTION. 


form of marriage certificate, 4363. 

——— issuance and return of, 4361. 

——— failure to return, misdemeanor, 9728. 
of authority to act as abstractor, 3091, 3092. 1 
of insurance agents, 4920, 
to deposition, 7903. 

officer delivering false, misdemeanor, 9440. 

evidence of indebtedness issued by counties and townships to bear certificates stating 


that they are within the debt limit, 3491. 


title by transfer before or after dishonor, equal, 7135. 





See Elections, § 13. 
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CERTIORARI. 
original jurisdiction of supreme court to issue writ of, 7339. 
parties to, 8443. 
judgment, motion and order in, defined, 8444, 
when and by whom granted, 8445. 
how application made, 8446. 
to whom directed, 8447. 
requisites of writ, 8448. 
to officer whose term has expired, 8449. 
stay of proceedings, 8450. 
proof permitted in case officer dies, 8451. 
writ, how served, 8452. 
extent of review, 8453. 
. return of writ and hearing, 8454. 
judgment sent below, 8455. 
judgment roll, 8456. 
what writs issued in vacation, 8474. 
rules and practice, 8475. 
new trials and appeals, 8476. 


CHALLENGE. 
to jury, see Jury, § 2; Criminal Procedure, § 11. 
to grand juror, see Criminal Procedure, § 6. 
in election matters, see Elections, § 10. 
to duel, see Duel. 


CHAMPERTY AND MAINTENANCE, 
provisions relative to, 9412-9418. 


CHANGE OF NAMES. 
court authorized to change, 8496. 
contents of petition, 8497. 
petition for change of name of town, village or city, 8498. 
costs, 8499. 
pending action not to be effected, 8499. 


CHANGE OF VENUE. 
See Trial, § 6. 


CHAPLAIN. 
of penitentiary, 11211. 


CHARGE TO JURY. 
See Trial, § 9. 
in criminal cases, see Criminal Procedure. 


CHARITABLE CORPORATIONS. 
how formed, 5005. 
annual report, 5006. 
may acquire and sell property, 5007. 
provisions of by-laws, 5009. 
subsequent members, rights of, 5010. 
membership rights personal, 5011. 
real estate holdings limited, 4503. 
as exempt from taxation, 2078. 


CHARITABLE INSTITUTION, 
under management of state board of control, 243. 
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CHARITY. 


works of, not Sabbath breaking, 9236. 
obtaining money under false pretense for, 9969. 


CHARTER. 
filing, fees for, 5026. 
of fraternal associations, where filed, 5026. 


CHARTER PARTY. 
See Ships and Shipping. 


CHATTEL INTEREST. 
defined, 5308. 


CHATTEL MORTGAGE, 
See Mortgages, § 2. 


CHATTELS. 
subject to lien, removing, concealing or disposing of, penalty, 10248. 


CHATTELS, REAL, 
defined, 5308. 


CHECK. 
See Negotiable Instruments, 


CHEESE. 
See Dairy Products. 


CHEESE FACTORY. 
sanitation of, see Food, § 2. 


CHEMICAL TEST. 
of oil, 3066. 
brand to be stamped on container, 3068. 


CHICORY. 
a8 noxious weed, 2900. 


CHIEF CLERK OF HOUSE. 
See Legislative Assembly, § 4. 


CITIEF JUSTICE OF SUPREME COURT. 
See Courts, Supreme, § 3. 


CHIEF OF POLICE. 
in cities, see Cities, § 17. 
removal by governor, 685. 


CHILD LABOR. . . tai 
employment of children under fourteen years, forbidden in any business during certain 
hours, 1404. . - 
employment of children under fourteen years, forbidden in certain occupations, t. 
employment of children under sixteen years, employment certificates required, when, 
1405. ee 
duty to furnish evidence that child is lawfully employed upon demand of school officers, 
1405. we age 
failure to produce such evidence prima facie evidence that child is under sixteen, : 
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employment certificates, , 
employment certiticates to be issued by school officers, 1406. 
showing necessity for certificates to be issued by school o€@icers, 1406. 
contents of certificates, 1408. 

hours of labor, 1410, 10246. 

complaints for violation of law, by wkom made, 1411. 

establishments employing children to be inspected by peace officers, 1411. 

particular employments forbidden, 1412. 

penalty for violation of statute prohibiting child labor, 1413. 

prosecution for violation of child labor laws, how brought, 1414. 


CHILDREN. 
See Infants; Parent and Child; Afterborn Children; Apprentices; Illegitimacy; Adop- 
tion; Master and Servant. 


CHILDREN, ILLEGITIMATE, 
See Illegitimacy. 


CHILDREN, UNBORN. 
See Afterborn Children. 


CHIMNEY. 
power of cities to provide for their construction, repair and removal, 3599 (48). 
regulations as to, in cities under commission form of government, 3818 (14). 


CHLORAL HYDRATE. 
any product containing, must be labeled, 2942. 


CHLOROFORM. 
any product containing, must be labeled, 2942. 


CHROME YELLOW. 
use of, in candies prohibited, 2880. 


CHURCHES. 
as exempt from taxation, 2078. 
right of seat in, as easement, 5330, 5331. 
doors to swing outward, 2095. 
width of doors in, 2995. 
injuring, how punished, 10060. 


CHUTES. 
right to take property by eminent domain for, 8203. 


CIDER. 
defined, 10157. 
hard cider defined, 10105. 


CIGARETTES, 
regulations relative to use and sale of, 9799, 9803. 
manufacture, sale and giving away of, or of paper for prohibited, 10184, 10185. 


CISTERN. 
power of cities to regulate the construction, repair and use of, 3599 (42), 3818 (35). 


CITATION. 


citation issued by county court, see County Court, § 5. 
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CITIES. 


§ 1. 


§ 2. 


$ 3. 


as to commission form of government for cities, see that title 

as to waterworks, see Waters, § 6. 

as to streets and highways, see Highways. e 

as to elections in cities, see Elections, § 18. 

as to city taxes, see Taxes, § 17. 

as to city justice of the peace, see Justice of the Peace, § 1%. 

as to free libraries, see Libraries. 

In general. 

official newspaper of the city, how designated, 3598. 

What cities to be governed by registration statute, 1104. 

location of hospitals regulated, 2812. 

to constitute independent poor relief districts, when, 2528. 

county commissioners to levy taxes in, when, 2260. 

property of city exempt from taxation and sale on execution, 3758. 

insurance tax for fire department, 3993-3998. 

firemen’s relief association pension funds, 3999-4006. 

telephone line right of in, how granted, 5144. 

electric railway right of way in, how granted, 5145. 

arrests, right of sheriff and constables to make arrests authorized to be made by city 
Officers, 3606. 

Incorporation and organization. 

provisions for incorporation of cities, 3552. 

elections to pass upon the question of having the city incorporated, 3552. 

notice of election, 3553. 
form of ballots, 3554. 

incorporation proceedings legalized, 3555. 

provisions for organization of unorganized territory to an incorporated city, 3556, 

organization of cities in territory embracing more than one county, 3564a. 

recording of proceedings for the organization of cities, 3563. 

cities organized under general statute as bodies politic and corporate, 3561. 

judicial notice of organization of cities, 3560. 

effect upon special charter of organization under general statute, 3559. 

effect of change of organization upon property rights, causes of action and prose 
cutions, 3562. 

effect of change of organizafion upon existing ordinances and resolutions, 3564. 

change of organization, election of officers, term of office, 3557-3558. 

as to adoption of commission form of government, see Cominission Form of Government 
for Cities, § 1. 

Cities embracing territory in more than one county. 

provisions of organization and incorporation, 3564a. 

chapter 30 of the Political Code applicable to the organization, powers and duties of 
its officers, 3564b. 

appointment of assessors, 3564b. 

assessment, levy and collection of taxes, 3564d. 

city auditor’s report to the county auditors, 3564d. 


§ 3a. Corporate limits. 


$ 4. 


§ 5. 


power to extend, 3750. 

procedure for extension of, 3751-3756. 

procedure for changing, 3968-3973. 

Wards. 

power of cities to redistrict city into wards, 3599 (76). 

procedure for changing, 3980-3984. 

City plate. 

provisions for making and recording, 3942, 3958. 

procedure and method of correcting, assessment for expenses, 3967. 
power of the district court to correct errors, 3762-3765. 
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CITIES — (continued). 


vacation, 
by district courts, 3959-3961. 
by written declaration of proprietor, 3962-3966. 


§ 6. Powers and duties. 


of cities under commission form of government, see Commission Form of Government 
for Cities, § 2. 

to make improvements, see § 21, infra. 

to crate improvement districts, see § 22, infra. 

to improve public places, 3702. 

as to planting trees, 3599 (8), 3702. 

as to establishing, and improving and vacating parks and public grounds, 3599 (7). 

as to use of parks and public grounds, 3599 (9). 

as to establishing, improving and vacating wharves, 3599 (7). 

as to the erection and care of public buildings, 3599 (67). 

as to city census, 3599 (66). 

to re-district the city into wards, 3599 (76). 

as to levy and collection of taxes, 3599 (3). 

as to appropriation of city funds, 3599 (2). 

as to payment of debts of the corporation, 3599 (2). 

as to the finances and property of the corporation, 3599 (1). 

as to incurring indebtedness, and issuing bonds, 3599 (5) (6). 

as to issuing rescinding bonds, 3599 (6). 

as to awarding contracts for city supplies, 3599 (73). 

as to supplies needed for the use of the city, 3599 (73). 

as to the business of plumbing, 3599 (34). 

as to city jail and work house, 3599 (52). 

as to use of the county jail, 3599 (53). 

as to markets and market-houses and municipal slaughter houses, 3599 (35). 

as to the sale of meat, vegetables and other provisions, 3599 (36). 

as to establishing city scales, and require their use by dealers, 3599 (39). 

as to the inspection and sealing of weights and measures, 3599 (40) (41). 

as to the sale and weight of a loaf of bread, 3599 (37). 

as to the inspection, weighing and measuring of articles of merchandise, 3599 (39). 

as to the inspection of dairy premises, 3599 (38). 

as to the sale and inspection of milk, 3599 (38). 

as to the inspection of meat, vegetables and other provisions, 3599 (38). 

as to the inspection of steam boilers, 3599 (51). 

as to intoxication, fighting and all disorderly conduct, 3599 (44). 

to require persons convicted of violations of city ordinances to labor, 3604. 

to impose penalties or forfeitures for violation of city ordinances, 3599 (78). 

to restrain and punish vagrants and prostitutes, 3599 (56). 

as to riots, noises and disorderly assemblies, 3599 (54). 

to prohibit and punish cruelty to animals, 3599 (55). 

as to animals running at large, 3599 (61) (62). 

as to dogs running at large, 3599 (62). 

as to summary destruction of dogs, 3599 (62). 

as to the erection of wooden buildings, 3599 (47). 

as to the construction of fire escapes, 3599 (46). 

to provide fire apparatus, 3599 (49) (75), 3990. 

as to the construction and inspection of buildings, 3599 (46). 

as to condsmnation of property belonging to railroad companies, 3599 (68). 

as to the sale of explosives, 3599 (50). 

as to the use of fire arms, 3599 (50). 

as to the building of bonfires, 3599 (50). 

as to chimneys, stovepipes and boilers, 3599 (48). 

as to storing of lumber and other combustible material] within fire limits, 3599 (72). 
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as to the issuance and revocation of licenses, 3599 (4) (30). 

to tax, license and regulate lumber yards, public scales, auctioneers, money changers 
and brokers, 3599 (70). 

as to ticket scalpers and employment agents, 3599 (30). 

as to partition fences and party walls, 3599 (45). 

as to the deposit of ashes, 3599 (48). 

as to the depositing of ashes, garbage or other offensive matter, 3599 (15). 

as to hospitals, 3599 (58). 

as to health regulations, 3599 (58) (59). 

as to cemeteries, 3599 (60). 

as to the numbering of houses and lots, 3599 (22). 

us to establishing, improving and vacating streets, alleys and sidewalks, 3599 ( 7). 

as to naming of streets, alleys or other public places, 3599 (23). 

as to traffic and sales upon streets, sidewalks and public places, 3599 (20). 

as to crosswalks, curbs and gutters, 3599 (16). 

as to requiring owner or occupant to keep the sidewalks free from snow or other 
obstruction, 3599 (14). 

as to cleaning the streets, sidewalks and public grounds, 3599 (12). 

as to the use of sidewalks and all structures under, 3599 (14). 

as to playing ball and other amusements on streets, 3599 (71). 

as to the speed of horses, vehicles and trains, 3599 (21). 

as to construction of street railway tracks, 3599 (24). 

as to railroad tracks in streets, 3599 (69). 

as to construction and use of vaults, cisterns, areas, hydrants, pumps, sewers and 
gutters, 3599 (42). 

as to culverts, drains and sewers, 3599 (29). 

as to the laying of gas and water pipes, 3599 (13). 

as to gas works for municipal and commercial purposes, 3599 (75). 

as to electric light and power plant for municipal and commercial purposes, 3599 (75). 

as to erection of gas and electric lights, 3599 (13). 

as to lighting of streets and public grounds, 3599 (11). 

as to furnishing lights to the inhabitants of the city, 3599 (11). 

as to building and répairing of sewers and drains, 3599 (13). 

as to the manner of making connections with sewers and water mains, 3599 (34). 

to require railroad companies to erect and keep in repair drains, sewers and culverts, 
3599 (27). 

to require railroad companies to raise or lower their tracks, 3599 (27). 

as to railroad fences, cattle guards and street crossings, 3599 (26). 

to require railroad companies to keep flagmen at street crossings, 3599 (27). 

as to the location, grade and crossing of railroads, 3599 (25). 

as to the flying of flags, banners or signs, 3599 (19). 

as to the exhibition or carrying of banners, advertisements or hand bills, 3599 (18). 

as to the posting of hand bills and advertisements, 3599 (17). 

as to obstructions and encroachments upon highways and public grounds, 3599 (10). 

48 to telephone and telephone lines for municipal and commercial purposes, 3599 (75). 

as to signs, awnings, telegraph and telephone poles, 3599 (17). 

as to extension of streets and sewers across railroad tracks, 3599 (68). 

as to bridges, viaducts and tunnels, 3599 (28). 

as to nuisances, 3599 (57). 

8 to offensive or unhealthy business or establishment beyond the city limits, 3599 (64). 

48 to regulation of packing houses, renderies, bone factories, slaughter-houses, soap 
factories, foundries, livery stables and blacksmith shops, 3599 (63). 

as to keepers of ordinaries, theatricals and other exhibitions, 3599 (30). 

as to draymen and others pursuing like occupations, 3599 (31). 

as to runners for stages, cars and public houses, 3599 (32). 

as to billiards and other tables used for similar purpose, 3599 (33). 
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as to hawkers, peddlers, pawnbrokers, 3599 (30). 
as to astrologers and persons practicing palmistry, mesmerism, clairvoyancy and 
spiritualism, 3599 (30). 
as to places of amusement, 3599 (43). 
as to second hand and junk stores, 3599 (74). 
§ 7. City council. 
See also Aldermen, infra, § 11. 
as to board of commissioners of cities under commission form of government, see Com- 
mission Form of Government for Cities, § 9. 
officers, 
president, 
election, term of office, 3590. 
powers and duties, in general, 3590. 
Vice-president, 
election, term of office, 3590. 
powers and duties, 3590. 
powers, 
See, also, Powers and duties of cities, supra, § 6. 
in general, enumerated, 3599. 


authority to exercise the same powers as are conferred upon townships by chapter 50, 
4272. 


to establish rules of procedure, 3587. 

to judge of the election and qualification of its members, 3586. 

to compel attendance of absent members and impose penalty, 3588. 

to punish its members for disorderly conduct, 3587. 

to expel its members, 3587. 

to provide by ordinance the details necessary for full exercise of its powers, 3600. 

to fine and impose additional duties upon city officers, 3601. 

. jurisdiction for purpose of enforcing health and quarantine ordinances and regula- 

tions, 3595. 

to regulate rates for public service or utility, 3607-3609. 

with reference to submission of question of issuance of bonds, 4015. 

to install special street lighting system, 3744. 

as to establishment of free libraries, 4007. 

as to establishment of sewer system, 3697. 

to regulate connections with sewers and other mains, 3740. : 

prescribe width of sidewalks and the kind and quality of material to be used in 

their construction, 3689. 

to establish grade for streets, alleys and sidewalks, 3687. 

over highways in cities, 2035. 

as to grades and improvements upon highways adjoining city, 2036. 

powers of township authorities over highways conferred on city officials, 2035. 
duties, 

to keep a record of its proceedings, 3591. 


to designate a newspaper published in the city as the official newspaper of the city, 
3598. 


as to examination of records of city officers, 3543. 
when voters have decided to change organization of city, 3557. 
as to the preservation of school property, 1314. 


as to the preservation of section corner monuments in incorporated cities, 4286- 
4290. 


as to improvement of roads leading to cities, 3747-3749. 


as to making estimates of cost of improvement upon the laying out or improving 
strects, 3685. 


to provide for inspection of milk and dairy herds, 2860. 
us to appointment of assessor, 3642. 


2638 


INDEX. 


(References are to sections.) 


CITIES — (continued). 


e@ officio members of board of equalization, 3643. 
members, 
number, 3582. 
grounds for removal from office, 3587. 
organization, time for, 3589. ; 
meetings, 
time for holding regular meetings, 3589. 
to be open to the public, 3591. 
mayor as the presiding officer, 3569. 
right of mayor to cast deciding vote in case of a tie, 3569, 
reconsideration of vote, 3593. 
quorum, 3588. 
reports of committees, time for action upon, 3594. 
records of all proceedings to be kept by city auditor, 3624. 
to act as overseer of the poor, when, 2527. 
time for making tax levy and fixing rate of taxation, 445. 
as to levying annual tax to pay interest on refunding bonds and provide a sinking 
fund for their payment, 4023. 


§ 8. Ordinances. 


§ 9. 


of cities under commission form of government, see Commission Form of Government for 
Cities, § 11. 
Procedure for passing ordinances, 3596. 
form of enactment clause, 3596. 
passage of, number of votes required for various kinds of ordinances, 3592. 
veto, 3596. 
power of mayor to sign or veto, 3579, 
amendment and revision of city ordinances, 3578. 
Compensation of persons making revision, 3578. 
record of city ordinances, how and by whom kept, 3596. 
88 evidence, 3596. 
publication by posting in cities where there are no newspapers, 3597, 
to be published in pamphlet or book form, 3578. 
procedure in actions for violation of city ordinances, 3602. 3604. 
recovery or acquittal for violation of, as res judicata, 3602. 
punishment for violation, 3604. 
fines and forfeitures for violation of ordinances to whom paid, 3603. 
fine, penalty and forfeiture collected within the city, to whom paid, 3759. 
enforcement of health and quarantine ordinances and regulations, jurisdiction, 3595. 
effect of change of organization of the city, 3564. 
ordinances relating to public improvements validated, 3766. 
Officers, in general. : 
of cities under commission form of government, see Commission Form of Government 
for Cities, § 3. 
as to city justice of the peace, see Justice of the Peace, § 12. 
appointive officers, 
enumerated, 3612, 3613. 
qualifications, 3617. 
certificate of appointment, 3616. 
term of office, 3614. 
elective officers, 
enumerated, 3610. 
qualifications, 3617. 
commissions, 3616. 
when term of office commences, 3674. 
qualifications, 
in general, 3617. 
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incompatibility of city offices, 3619. 
deputy officers must be residents and citizens, 705. 
oaths, form of, 3615. 
bond, 3615. 
compensation of certain city officers not to be diminished during term, 3622. 
duties, 
as to delivery of property and books to his successor in office, penalty, 3616. 
power of city council to impose additional duties upon city officers, 3601. 
liability, 
for contracting indebtedness in excess of the amount authorized by law, 4043. 
penalty for failure to make official reports, 3542. 
vacancy, ; 
removal from the city or ward from which he is elected, 3675. 
refusal or neglect to enter upon the discharge of the duties of the office, 3675. 
grounds for removal, 3577. 
§ 10. Mayor. ee 
as to commissioners of cities under commission form of government, see Commise10n 
Form of Government for Cities, § 8. 
ex officio member of, 
board of review, 2133. 
board of equalization, 3643. 
city council, 3581. 
appointments to be made by, 
in general, 3612. 
policemen, 3580. 
city board of health, 411. 
to fill vacancy in the office of city treasurer, 3631. 
members of special assessment commission, 3724. 
to fill vacancies in office of police magistrate or city justice of the peace, 
election, term of office, 3610-3611. 
qualifications, term of office, 3565. 
compensation, 3620. 
powers, 
to administer oaths, 3623. 
to take acknowledgment within limits of city, 5564. 
to suppress disorder and keep the peace, 3571. 
to call upon inhabitants to aid in enforcing the law and ordinances, 3576. 
to call out the militia to aid in suppressing riot and disorderly conduct, 3576. 
to release persons in prisons for violation of city ordinances, 3572. 
to remove city officers, 3570. 
to sign or veto ordinances and resolutions passed by city council, 3579, 3596. 
- as to revision and amendment of city ordinances, 3578. 
as to examination and inspection of records and papers of agents, employees or 
officers of the city, 3574. 
to hold other city office during his term as mayor, 3619. 
duties, 
to see that city ordinances are enforced, 3573. 
to give the city council information relative to the affairs of the city and recom 
mend measures, 3575. 
as to presiding at meetings of city council and voting in case of a tie, 3569. 
to report the removal of an officer to the city council, 3570. 
to report fires to fire marshal department, 204. 
to sign all contracts and conveyances executed on part of city, 3757. 
to sign all city bonds, 3757. 
when voters have decided to change organization of the city, 3557. 
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duties — (continued) . 
as to enforcement of prohibition, 10107. 
as to violation of chapter relative to government licenses, 10152, 
liability, 
penalty for omission of duty and wilful misconduct, 3577. 
vacancy, 
grounds for removal from office, 3577. 
by removal from the city, 3568. 
how filled, 3566, 3567. 
removal by governor, 685. 
§ 11. Aldermen, als 
as to commissioners of cities under commission form of government, see Commission 
Form of Government for Cities, § 8. 
number to be elected, 3582, 3610. 
term of office, 3583, 3611. 
qualifications, 3585. 
compensation, 3621. 
vacancy, 
grounds for removal from office, 3587. 
how filled, 3584. 
duties, 
as to examination of records of city officers, 3543. 
senior alderman, 
a8 inspector of election, 951. 
selection of election inspector by lot, 951. 
as member of board of review, 2133. 
§ 12. City auditor. 
of cities under commission form of government, see Commission Form of Government for 
Cities, § 4. 
ex officio member of, 
board of equalization, 3643. 
board of review, 2133. 
appointment, 3612. 
disqualified to hold any other city office during his term of office, 3619. 
powers, 
to administer oaths and affirmations, 833, 3623, 4196. 
to take acknowledgments, 4196. 
duties, 
in general enumerated, 3626. : 
keep the corporate seal and all records and papers of the city, 3624. 
attend meetings of the city council and keep a record of the proceedings, 3624, 
report to city council, 3625. ’ 
as to presentation to city council of all claims filed against the city, 3624. 
draw and countersign all orders on treasury, 3624. 
keep a record of all ordinances enacted by city council, 3596. 
countersign all city bonds, contracts and conveyances, 3757. 
to keep a record of all bonds issued by the city, 3757. 
as to delivery of assessment roll to county auditor, 3646. 
keep a record of proceedings of board of equalization, 3643. 
notify all persons of election or appointment to office, 3672. 
auditor to post notice of meeting for drawing names of jurors, 819. 
to prepare primary election ballots, 895. 
to ee a paar record of all proceedings of public improvements, 3738, 
as to advertising for the construction of sidewalk, 3692. 
as to advertising for bids for repair of sidewalks, 3693. 
as to special assessment for the erection or repair of sidewalks, 3694. 
as to special assessment for removing snow and ice from sidewalk, 3696. 
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duties — (continued). 
notify special assessment commission of completion and cost of public improvements 
to be paid by special assessment, 3725. 
assist and advise city special assessment commission, 3724. 
as to publication of notice of assessment list fixed by assessment commission, 3727. 
certify to county auditor the amount of special assessments, 3729. 
papers and transcripts of records certified by city auditor as evidence, 3624. 
$ 13. City treasurer. 
of cities under commission form of government, see Commission Form of Government 
for Cities, § 5. 
ex officio treasurer of, 
park district, 4058. 
independent school district, 1304, 
election, term of office, 3610-3611. 
salary, 4048. 
how determined, 3631. 
bond, 3615. 
additional bond, 3639. 
duty to furnish state bond, 193. 
disqualified to hold any other office during his term, 3619. 
custodian of fines for violation of ordinances and moneys collected for licenses, 3603. 
speculation in office, punishment, 10187. 
duties, 
in general, enumerated, 3631. 
to collect forfeits, 8022. 
not to use city fund, penalty, 3636. 
to keep separate account of each city fund, 3644. 
as to keeping record of refunding bonds issued by city, 4022. 
as to money received from special assessments, 3638. 
as to disbursement of city funds, 3632. 
give duplicate receipts, 3645. 
as to paying warrants, 3633. 
order of payment of warrants, 3352-3354. 
registration of warrants, 3352-3354. 
to keep warrant register, form of, 3351. 
keep a register of all warrants redeemed and paid, 3637. 
as to payment of warrants on special assessment funds, 3711. iks, 
as to payment of warrants for assessments for the erection or repair of sidewa 
36965. 
as to payment of coupons and principal of city refunding bonds, 4024. 
as to payment of city and school taxes collected by him. 3682. 
report to city council of all receipts and expenditures, 3637. 
annual report to school board, 1311. 
vacancy, 
failure to give additional bond when required, 3640, 
conviction of using city funds, 3636. 


to be filled by appointment, 3631. 
§ 14. City clerk. 


powers, 
administer oaths, 833, 4196. 
take acknowledgment of instruments, 4196, 
duties, d 
make changes in the assessment list upon the change of the boundaries of wares, 
3983. 
report to the state auditor regarding fire department, 3993. 
keep record of board of review, 2133. 
post notice of meeting to draw names of jurors, 819. 
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§ 15. City engineer. 
appointment, 3612. 
qualification, 3663. 
duties, 
in general, enumerated, 3663. 
personally supervise and inspect work on public improvements, 3709. 
assist and advise city special assessment commission, 3724. 
compensation to be fixed by the city council, 3663. 
fees for furnishing copies of plans and specifications of public improvements, 3703. 
§ 16. City attorney. 
of cities under commission form of government, see Commission Form of Government 
for Cities, § 6. 
appointment, 3612. 
duties, 
in general, enumerated, 3630. 
advise and assist city special assessment commission, 3724. 
as to revising of city ordinances, compensation, 3578. 
$ 17. Police officers. 
in cities under commission form of government, see Commission Form of Government 
for Cities, § 7. 
organization of, under special statutes, 10426. 
appointment, number of, 3580. 
chief of police, 
appointment, 3580. 
fees, for making arrest outside of the city limits, 3665. 
powers, 
in general, enumerated, 3664. 
duties, 
in general, enumerated, 3664. 
as to service of warrants and process, 3664, 
to arrest without warrant, when, 10057. 
to attend public meetings, 10427. 
as to enforcement of prohibition law, 10107. 
as to prize fight, 9820, 9821. 
to enforce snuff law, 10182. 
as to false and misleading advertising, 9990. 


§ 18. Police magistrate. 
election, term of office, 3610-3611. 
bond, 3622. 
compensation, 3622. 
court to be kept open on all week days, 3654. 
office hours of magistrate, 3662. . oes 
Proceedings governed by law regulating proceedings in justices’ court in criminal cases, 
3661, 
arrest of persons committing offense in presence of, 10572. 
profanity in presence of, summary conviction, 9227. 
warrants to run to whom, 3665. 
fees authorized to be collected by, 3622. 
jurisdiction, 3605, 3647, 10402. ‘ 
of actions for violation of rules and regulations of the board of park commissfoa, 
4061. 
powers, 
to punish for contempt, 3660. 
authority to remit fines or penalties, 3656. 
on Sundays and holidays, 7338. 
to issue subpoenas, 11024. 
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duties, 
to issue warrants, 3648, 10535. 
in proceedings for security to keep the peace, 10410. 
to arrest without warrant, 10057. 
upon complaint in criminal matters against corporations, 11078. 
as to investigation of violation of prohibition law, 10116. 
as to enforcement of prohibition law, 10107. 
as to violation of chapter relative to government licenses, 10152. 
to summon witness, and enforce their attendance, 3631. 
where it appears that prosecution was malicious, 3659. 
as to disposition of fines and penalties, 3647. 
process, 
who may serve process made by city officer, 3606. 
trial, 
how governed, 3652. 
time for holding, 3649. 
postponement, 3650. 
jury trial, procedure, 3660. 
fees of jurors, 3660. 
judgment of conviction, how rendered, 3653. 
appeals to the district court, 3655, 3660. 
vacancies, 
how filled, 3658. 
§ 19. Contracts. 
for public improvements, see infra, § 21. 
not to be made prior to appropriation of funds, exception, 3679. 
to be signed by mayor and countersigned by city auditor, 3757, 3626. 
city officers not to be interested in contract for the purchase or sale of property by the 
city, 3618. 


penalty for city officer being interested in contract executed in behalf of city, 3760. 
conveyances, 
to be signed by mayor and countersigned by city auditor, 3757. 
term of lease from, limited, 5289. 
§ 20. Emiment domain. 
right of city to take property by, 8203. 
for highways or other public places, 3686, 3985. 
for extending highways or sewers across railroad property, 3599 (68). 
for the establishment of sewer system, 3697. 
special term of court to try proceedings, 3737. 
appeals, procedure, 3737. 
right to vacate judgment in condemnation proceedings, 3737. 
§ 21. Public improvements. 
See also Special Assessments, infra, § 23; Special Assessment Commission, infra, § 24; 
Improvement Districts, infra, § 22. is 
provisions for the making of public improvements and assessments therefor in cities 
not organized under a general law, 4052, 4053. 
power of city to make, in general, 3702, 3599. 
resolution declaring work necessary, notice by publication, 3704. 
protest by property owners liable to special assessment, 3704. 
consent of property owners by failure to file protest, 3704. 
one-fifth cost may be paid by general taxation, in certain cases, 3723. 
plans, specifications and estimates, 3703. 
records kept by city auditor to be admitted in evidence without further proof, 3738. 
need of city engineer to supervise and inspect work, 3709. 
ids, 


advertisement for bids, award of contract, 3704, 3705. 
form of bids, 3706. 
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to be accompanied with bonds, 3707. 
power of city council or commission to reject bids and have work performed by 
the city, 3708. 
contract, 
form of contract, manner of execution, 3709. 
manner of letting contract for the construction of sidewalks, 3692. 
for the connection of service pipes with sewers, water mains, etc., 3740. 
contractors, 
as to contractor’s bond, see Bonds, Official, § 16. 
how paid, 3710. 
armory, 
as to erection of, by cities, 4016-4018, 
gymnasium, 
as to erection of, 4016—4018. 
playground, . 
as to establishment of, 4016-4018, 
public auditorium, 
as to erection of, 4016-4018. 
public baths, 
as to erection of, 4016-4018. 
location, alteration or discontinuance of highway on line of, 2046. 
methods for choosing kind of paving material, 3704. 
special street lighting system, 
procedure to install, assessment for cost, 3744—3746. 
sidewalks, 
General powers of city over, 3599 (7) (14) (17) (20). 
provisions for sidewalks in cities under commission form of government, 3818 (8). 
power of city council to establish grade, 3687. 
width to be prescribed by city council, 3689. 
material to be used in the construction of sidewalks, 3689. 
notice to abutting owner to build or repair, 3690. 
building or repair by city at the expense of adjoining owner, 3691. 
manner of letting contract for the construction of sidewalks by the city, 3692. 
manner of letting contract for the repair of sidewalks, 3693. 
Special assessments for the construction or repair of sidewalks by the city, 3694. 
“sidewalk special fund,” 3695. 
special assessment for removing snow and ice from sidewalk, 3696. 
vacation of public grounds, streets or alleys, procedure, appeal, 3688. 
Validating statutes, 
ordinances relating to public improvements validated, 3766. 
legalizing contracts and obligations incurred for public improvements which have 
been completed, 3767. 
§ 22. Improvement districts. 
power of city to create, 3698, 3701. 
Sewer district, 3699. 
paving districts, 3700. 
water main and water works districts, 3701. 
§ 23. Special assesements for public improvements. 
how made, 3726. 
Procedure for review, 3726. 
appeal from assessment fixed by assessment commission procedure, 3727, 3728. 
Special assessment record to be kept by county auditor, 3729. 
for sidewalks and street improvements in general, 4042. 
when payable, 3720. 
sidewalk special assessment warrants, 3695. 
for costs of correcting city plats, 3967. 
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for connections with sewers and water mains upon improvement of street, 3740. 
not invalidated by reason of errors or omission where no substantial injury has been 
done, 3714. 
reassessment where original assessment was declared void or set aside, 3713. 
power of city council to levy additional assessment in case of error and mistake, 3712. 
collection, 
by county treasurer, 3729. 
by suit where assessment cannot be enforced against the property, 3721. 
interest on assessments, 3717-3720. 
penalty and interest, for failure to pay, 3732. 
payment, 
when due and payable, 
in general, 
for opening, widening, grading or extending streets, 3720. 
sidewalk assessments, 372U. 
paving assessment, 3719. 
water main assessments, 3718. 
sewer assessments, 3717. 
right of property owners to pay assessments, 3731. 
payment by matured special assessment warrants or intcrest coupons, 3739. 
actions to set aside assessments, 
time for bringing action to test validity, 3770. 
courts to determine the amount of assessment due, 3768. 
duty of court to render judgment for the proper amount due, 3715. 
lien of, 3769. 
as between vendor and vendee, 3743. 
sale of property to satisfy special assessment, 
procedure, 3733. 
right of city to purchase property, 3735.- 
form of deed, 3733. 
deed to city for lands not redeemed from sale, 3736. 
redemption of property sold to satisfy special assessment, 3734. 
Special assessment funds, 
provisions for, 3711. 
warrants, how paid, 3711. 
right to use unexpended funds for repairs, 3716. 
special tax to pay for improvements where there is a deficiency, 3716. 
legalizing statute, 3743, 3743b. 
§ 24. Special assessment commission. 
appointment, term of office, compensation, 3724. 
removal from office, 3724. 
manner of making special assessments, review, 3726. 
notice of assessment list to be given by publication, 3727. 
appeal from assessments, procedure, 3727, 3728. 
city auditor to notify commission of completion of public improvement and furnish the 
items of total cost to be paid by special assessment, 3725. 
duty of city engineer, city auditor and city attorney to furnish information, advice oF 
assistance, 3724. 
3 25. Parka. 
procedure of establishing, 4055, 4056. 
right to acquire land for park purposes by gift or devise, 4054. 
park districts, 
how created, 4056. 
powers, 
in general, enumerated, 4057. 
city treasurer ex officio treasurer of park district, 4058. 
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CITIES — (continued). 


park districts — (continued). 
park commissioners, 
election, 4058. 
qualification, 4058. 
term of office, 4058. 
compensation, 4058. 
powers and duties in general enumerated, 4059, 4060. 
to be governed by general law, 4062. 
meetings, time of holding, 4060. 
vacancy, how created and how filled, 4058. 
causes of action for violation of rules and regulations to be tried before police 
magistrates of the city, 4061. 
$ 26. Finances. 
as to special assessment funds, see supra, § 23. 
in cities under commission form of government, see Commission Form of Government for 
Cities, § 17. 
fiscal year, 3676. 
accounts, 
to be kept by city auditor, 3626. 
city treasurer to keep separate account of each city fund, 3644. 
city funds, 
how apportioned, 3683. 
annual appropriations for general expenses, how made, 3677. 
Special appropriations for improvements, how made, 3678. 
contingent fund, how made up, 3683. 
moneys collected for licenses to be paid into the city treasury, 3603. 
disposition of money ‘received for license and occupation taxes, and fines, 388%. 
appropriations for free libraries, 4013. 
Warrants, 
how made, 3632. 
how paid, 3633. 
upon special assessment fund, how paid, 3711. 
bear interest, when, 3633. 
indebtedness, 
limitation of, in general, 2218. 
—— in cities having a population of not less than three thousand, 4043. 
§ 27. Claims against city. 
how audited, 3626. 
effect of change of organization upon causes of action, 3562. 
claims for injuries, 
necessity of filing claim with city auditor before bringing action, 3627, 3628. 
limitation of actions of damages caused by defective highway, 3629. 


CITIES — EMBRACING TERRITORY IN MORE THAN ONE COUNTY. 
See Cities, § 3. 


CITIZENS. 
who are, 13, 18. 
eligibility to office, 19. 
rights, same as electors except as to right of holding office, 20. 
Tights of citizens of other states, 21. 


CITIZENSHIP. 
board of pardons may restore convict to, 11109. 


CITY ATTORNEY. 
See Cities, § 16. 
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CITY ATTORNEY — (continued). 


in cities under commission form of government, see Commission Form of Government 
for Cities, § 6. 


CITY AUDITOR. 
See Cities, § 12; Commission Form of Government for Cities, § 4. 


CITY BOARD OF EQUALIZATION. 
See Taxes, 8 13. 


CITY BOARDS OF HEALTH. 
See Health. 


CITY CANVASSING BOARD. 
of primary election, see Elections, Primary, § 5. 


CITY CLERKS. 
See Cities, § 14. 


CITY COUNCIL. 
See Cities, § 7. 


CITY ENGINEER. 
See Cities, § 15. 


CITY JUSTICE OF THE PEACE. 
See Justice of the Peace, § 12. 


CITY PLATS. 
See Cities, § 5. 


CITY TREASURER. 
See Cities, § 13; Commission Form of Government for Cities, § 5. 


CIVIL ACTIONS. 
See Actions. 


CIVIL DEATH. 


absence for seven years deemed, 7921. 
imprisonment for life, as, 10351. 


CIVIL RIGHTS. 
classification of, 4332. 
loss or waiver of, 4333. 


suspended upon imprisonment in penitentiary, 10350-10352, 


CLAIM. 
against the state, 657, 709, 
against counties, 4222-4227. 
against townships, 4222-4997. 
against estate of decedent, 8734-8754. 
offer to compromise, 7857, 
actions to determine adverse claims agains 
buying to sue by attorney, 9412. 
by justice or constable, 9413. 
loan on claims held for collection, 9414, 
receiving in payment allowable when, 9415, 
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CLAIM AND DELIVERY. 
provisional remedy by, 7487. 
who may claim, 7516. 
plaintiff’s affidavits, contents of, 7517. 
requisition to sheriff, 7518. 
security by plaintiff, 7519. 
exceptions by defendant, 7520. 
redelivery to defendant, 7521. 
justification of defendant’s sureties, 7522, 7523. 
concealed property, 7524. 
keeping property, 7525. 
claim by third person, 7526. 
property to be filed with clerk, 7527. 
verdict of jury in, 7635. 
form of judgment in. 7682. 
sheriff’s fees for serving writ, 3514. 
in justice’s court, 9062. 


CLAIRVOYANCY. 
power of cities to license, tax, regulate and prohibit persons practicing, 3599 (30). 


CLEARANCE. 
on railroad tracks, see Railroads, § 15. 


CLERGYMEN., 
confidential relations with, 7923. 


CLERK OF DISTRICT COURT. 
See Courts, Clerks of, § 2. 


CLERK OF SUPREME COURT. 
See Courts, Clerks of, § 1. 


CLERKS. 
city clerk, see Cities, § 14. 
village clerk, see Villages, § 9. 
township clerk, see Townships, § 10. 
of supreme court, see Courts, Clerks of, § 
of district court, see Courts, Clerks of, § 2. 


of county court, see Courts, Clerks of, § 3. 
of county court with increased jurisdiction, see Courts, Clerks of, § 4. 


CLOVER SEED. 
weight of bushel of, 3006. 


CLUB HOUSE. 
prohibited when, 10122. 


COAL. 
statistics of coal mined to be furnished, 170. 
weight of bushel of, 3006. 
standards and tests of, 3086. 
price regulated, 3086. 
maximum freight rates on, 4781. _ 
power of cities to regulate the inspection, weighing and measuring of, aed (39). P 
regulations affecting the location of coal yards in cities under commission form 0 
government, 3818 (32), 3818 (75). 
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COAL INSPECTION. 
oil inspector ex officio coal inspector, 3085. 
standards and tests of coal, 3086. 
duties and powers of inspector, 3087, 3089. 
samples of coal, how secured, 3088. 


COAL LAND. 
what included in term, 334. 
lease of school lands for mining, 350, 355. 
penalty for removal of, in violation of statute, 357. 
duty of board of university and school land to examine public land as to coal, 365. 
transfer of land subject to coal deposits, 5518, 5519. 


COAL MINES. 
See Mines and Mining. 


COAL OIL, 


power of cities to regulate and prevent the storage of, 3599 (50). 


power of cities under commission form of government to regulate and prevent storage of, 
3818 (45). 


COAL TAR DYES. 
use of, in foods as adulteration, 2880. 
use of, in candies prohibited, 2880. 


COCAINE. 
sales of, regulated, 504. 


unlawful sale of, by pharmacist, penalty, 504, 
sale of, prohibited, 2943. 


COCHRANE LIBRARY. 
appropriation for, 1576. 
duty of dean of college of law as to, 1577. 


COCK-FIGHTS. 
power of cities to prevent, 3599 (44). 


COCKLEBUR. 
88 & noxious weed, 2817. 


CODE OF CIVIL PROCEDURE. 
See Codes, § 3. 


CODE OF CRIMINAL PROCEDURE, 
See Codes, § 7. 


CODES. 
§ 1. In general. 


adjustment of conflicts between codes, 107, 
§ 2. Political. 

act known as, 1. 

how construed, 4319, 4320. 
conflict with other codes, 107. 
not retroactive unless so declared, 4318, 
how cited, 4325. 


offices under acts repealed by code, continued when, 4321, 4322. 


pending actions or proceedings not affected by code, 4323. 
limitations, how reckoned, 4324. 
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CODES — (continued). 


§ 3. 


§ 4. 


§ 6. 


§ 7. 


Civil. 

act known as civil code, 4326. 

to be liberally construed, 7312. 

as exclusive of common law, 7312, 
established law of the state, 7312. 

common law superseded by, 4331. 

divisions of civil, 4334. 

admissibility of, as evidence, 7910. 

former instruments not affected, 5588, 5589. 
benefit of certain provisions of civil code, waived, 7136, 
how amended, 7312. 

Civil procedure. 

act known as, 7319. 

to be liberally construed, 7321. 

language in, how construed, 7325. 

definition of words used in, 7326. 
retroactive, when, 7320. 

establishes law of the state, 7321. 

excludes common law, when, 7321. 

prior rights unaffected, 7322. 

effect on former laws, 7327. 

effect on statute of limitations, 7823, 7324. 
provision of, to govern in service of subpoena in election contest, 1077. 
Provision to govern to take depositions in contest in legislative election, 1073. 
provisions of, applicable to election contest, 1057, 1058. 

how far applicable to actions in justice’s court, 9009. 

how cited, 7327. 

Probate. 

act known as, 8507. 

construction of, 8508. 

words and phrases, construction and significance of, 8512, 8513. 
establishes law of the state, 8508. 

effect of, on prior rights, 8509. 

effect of, on statute of limitations, 8510, 8511. 

Justice's, 

act known as justice’s code, 9001. 

application of, 9002. 

Criminal procedure. 

act known as, 10384. 

rule of construction of, 11172, 11400. 

not retroactive, 11173. 

when silent common law prevails, 11179. 

to what applicable, 11178. 

provisions govern, when, 11401. 





- Penal. 


act known as, 9193. 

Bcope, 9198. 

how constructed, 9201. 

not retroactive, 9194, 10383. 

applicability of, to violations of primary election law, 887. 


CODICIL. 


included in term will, 7309. 
See Wills. 


COHABITATION, UNLAWFUL. 


See Adultery. 
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COIN. 
uttering counterfeit, as forgery, 9906, 9907. 
counterfeiting, as forgery, 9896, 9897. 
having counterfeit, in possession as forgery, 9904. 


COLD STORAGE. 
definition, 3149. 
inspection of cold storage house by game warden, 10277. 


COLLECTOR. 
when guilty of embezzlement, 9933. 


COLLEGE OF LAW. 
duty of dean of, 1577. 


COLLUSION. 
as bar to divorce, 4387-4389, 


COMBINATION. 
See Pools and Trusts. 


COMBUSTIBLES. 


power of cities as to the storage of combustible material, 3599 (50). 
cities under commission form of government, 3818 (45). 
of villages, 3861 (3). 








COMMERCIAL DISCRIMINATION, 
prohibited, 3048. 
penalty, 3049. 
contracts in violation of article void, 3050. 
duty of county attorney and attorney-general, 3051. 
duty of secretary of state, 3052. 
corporation charter and rights forfeited, 3053. 
duty of attorney-general to enjoin corporation from doing business, when, 3054. 
remedies cumulative, 3055. 


COMMERCIAL PAPER. 
See Negotiable Instruments. 


COMMISSIONER DISTRICTS. 
See Counties, § 6. 


COMMISSIONER OF AGRICULTURE AND LABOR, 
§ 1. In general. 
residence of, 171. 
salary, 171. 
appropriation for clerk hire, 652. 
obstruction of, misdemeanor, 165. 
examination of persons under oath, 166. 
biennial report, 
number to be printed, 66. 
provisions for printing, 66. 
report to legislature, 163. 
§ 2. Appointments by. 
deputy commissioner to act as dairy commissioncr, 2836. 
term of office of dairy commissioner, 2836. 
compensation of dairy commissioner, 2837. 
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COMMISSIONER OF AGRICULTURE AND LABOR — (continued). 
§ 3. Ex officio member of. 

state historical society, 380. 

board of directors of state farmers’ institute, 1877. 

state fair association, 1852. 

state board of equalization, 2141. 

ex officio state statistician, 169. 
§ 4. Duties. 

in general, enumerated, 163, 167, 170. 

as to state exhibits at fairs and expositions, 168. 

as to accounts of state fair associations, 1853. 

to furnish blanks for warehouse reports, 3137. 

to receive report of coal mine operators, 3082. 

to give notice of holding of wool markets, 3178. 

to enforce law relative to adulterations of oils, 2877. 

as to recording brands, 2594-2596, 2599-2603. 

to issue certificate for sires, 6848. 

as to live stock associations, 2786. 

as to transfer of record of hail insurance, 189a. 

to aid needy settlers, when, 2545. 


COMMISSIONER OF DEEDS. 

appointment, 608. 

bond, 609. 

oath, where filed, 609. 

term of office, 608. 

seal, form of, 609. 

fee, to pay to the state, 609. 

compensation, 610. 

powers, 
to take depositions, 608. 
to take acknowledgment, 608. 
to administer oaths, 608. 


COMMISSIONER OF INSURANCE. 
See Insurance, Commissioner of. 


COMMISSIONER OF NOXIOUS WEEDS. 
See Weeds. 


COMMISSIONER OF PUBLIC PRINTING. 
See Printing, Public, § 8. 


COMMISSIONER OF RAILROADS. 
See Railroad Commissioners, Board of. 


COMMISSIONER OF UNITED STATES. _ : 
may take acknowledgments within limits of his district, 5564. 


COMMISSIONERS OF INSANE. 
See Insane Persons, § 2. 


COMMISSION FORM OF GOVERNMENT FOR CITIES. 
See Cities. 
$ 1. In general. 
procedure for adoption, 
when question may be submitted to voters, 3771. 
notice of election, 3772. 
form of ballots, 3773. 
result of election to be certified to secretary of state, 3779. 
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COMMISSION FORM OF GOVERNMENT FOR CITIES — (continued). 


§ 2. 


letters patent, 
to be issued by governor, 3780. 
recording letters patent, 3781. 
judicial notice of cities organized under this form of government, 3775. 
effect upon vested rights by adoption of commission form of government, 3777. | 
effect upon ordinances and resolutions of adoption of commission form of government, 
3778. 
effect upon legal identity of cities of adoption of commission form of government, 3778. 
procedure to abolish commission form of government, 3839. 
official newspaper, 
to be designated, 3813. 
certificate of official publication, 3814. 
city finances to be controlled by board of city commissioners, 3817. 


Powers of cities adopting commission form of government. 

in general, enumerated, 3776, 3816, 3834. 

as to finances and property of the corporation, 3818 (1). 

to levy and collect taxes, 3818 (2). 

as to licenses, 3818 (3). 

to borrow money and issue bonds therefor, 3818 (4). : 

to establish, improve or vacate streets, alleys, sidewalks, wharves, parks and public 
grounds, 3818 (5). 

as to planting trees, 3818 (5). 

as to obstructions on streets, sidewalks, wharves and public grounds, 3818 (95). 

to provide for lighting of streets, sidewalks, wharves and public grounds, 3818 (5). 

to furnish lights to the inhabitants of the city, 3818 (5). 

to provide for the cleaning and health of the city, 3818 (6). | 

to regulate the laying of gas or water mains and pipes, 3818 (7). 

to regulate the building and laying or repairing of sewers, tunnels and drains, 3818 (7). 

to regulate the erection of gas or electric light plants, 3818 (7). 

to regulate the use of sidewalks and all structures thereunder, 3818 (8). 

to require owner or occupant to keep the sidewalks in front of his premises free from 
obstructions, 3818 (8). 

as to the drawing or depositing of ashes, garbage or other offensive matter in strecte or 
public grounds, 3818 (9). 

as to crosswalks, curbs and gutters, 3818 (10). 

as to use of streets, sidewalks and public grounds for signs, awnings, telegraph or tele- 
phone poles and advertisements, 3818 (11). 

as to the exhibition of Lanners, advcrtisements or handbills, 3818 (12). 

to regulate and prevent the flying of flags, banners or signs, 3818 (13). 

to regulate traffic and sales upon the streets, sidewalks and public places, 3818 (14). 

to regulate the speed of horses and other vehicles, 3818 (15). 

to regulate the numbering of houses and lots, 3818 (16). 

to name and change the name of any street or other public place, 3818 (17). 

to permit, regulate or prohibit the laying of railroad tracks in strects or public places, 

3818 (18) (64). 

provide for and change the location, grade and crossing of any railroad, 3818 (19). 

to require railroad companies to fence their right of way, 3818 (20). 


require railroad companies to construct proper guards, 3818 (20) 
us to railroad crossings, 3818 (20). 


as to grade of railroad tracks, 3818 (21). 


require railroad companies to construct and keep in repair ditches, drains and sewers, 
3818 (21). 
to construct and keep in repair bridges, viaducts and tunnels, 3818 (22). 


as to hawkers, peddlers, pawnbrokers, theatricals, ticket scalpers and employment 
agencies, 3818 (23). 
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COMMISSION FORM OF GOVERNMENT FOR CITIES — (continued). 
as to hackmen, draymen, porters, expressmen and all others pursuing like occupations, 
3818 (24). 
as to runners for stages, cars, public houses or other places or persons, 3818 (25), 
as to billiards, pin alleys or other similar games, 3818 (26). 
as to plumbers and plumbing, 3818 (27). 
as to connections with sewers and water mains, 3818 (27). 
to establish markets and market houses and provide for the regulation and use thereof, 
3818 (28). 
to regulate the sale of meats, vegetables and other provisions, 3818 (29). 
to regulate the sale of bread, 3818 (30). 
to regulate the inspection of meats, vegetables and other provisions, 3818 (31). 
as to sale and inspection of milk, 3818 (31). 
as to inspection of dairy premises, 3818 (31). 
to regulate the inspection, weighing and measuring of articles of merchandise, 3818 (32). 
to provide for the inspection and sealing of weights and measures, 3818 (33). 
to enforce the keeping and use of proper weights and measures by venders, 3818 (34). 
as to vaults, cisterns, hydrants, pumps, sewers and gutters, 3818 (35). 
to regulate places of amusement, 3818 (36). 
to prevent intoxication and all disorderly conduct, 3818 (37). 
to regulate partition fences and party walls, 3818 (38). 
as to construction and inspection of buildings and fire escapes, 3818 (39). 
as to wooden buildings, 3818 (40). 
as to chimneys, ovens and boilers, 3818 (41). 
as to manufactories dangerous in causing and promoting fires, 3818 (42). 
as to the deposit of ashes, 3818 (43). 
to cause dangerous buildings to be put in safe condition, 3818 (43). 
to erect fire engine houses and provide apparatus, 3818 (44) (70). 
as to the storage of explosives, 3818 (45). 
as to the use of lights in stables, shops and other places, 3818 (45). 
as to bonfires, 3818 (45). 
as to the use of fireworks, 3818 (45). 
as to the inspection of steam boilers, 3818 (46). 
to establish and erect a city jail, house of correction and workhouse, 3818 (47). 
to use the county jail, 3818 (48). 
to regulate the police of the city, 3818 (48). 
to prevent and suppress riots, noises and disorderly assemblies in public or private 
places, 3818 (49). 
to prohibit and punish cruelty to animals, 3818 (50). 
to restrain and punish vagrants and prostitutes, 3818 (51). 
to declare what shall constitute a nuisance and abate the same, 3818 (52). 
to impose fines upon persons who create and continue nuisances, 3818 (52). 
to erect and establish hospitals, 3818 (53). 
as to quarantine regulations, 3818 (53). 
aa to public health in general, 3818 (54). 
as to cemeteries, 3818 (55). 
as to the running at large of livestock, 3818 (56). 
as to the running at large of dogs, 3818 (57). 
as to packing houses, renderies, slaughter houses, soap factories, livery stables and black- 
smith shops within and within one mile of the city limits, 3818 (58). 
to prohibit any offensive or unwholesome business within one mile of the city limits, 
3818 (59). 
to compel the owner of unwholesome establishment to cleanse or remove the same, 
3818 (60). 
to provide for the taking of the city census, 3818 (61). 
to provide for the erection and care of all public buildings, 3818 (62). 
to extend streets over or across the tracks of lands of any railroad company, 3818 (63). 
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COMMISSION FORM OF GOVERNMENT FOR CITIES — (continued). 


§ 3. 


§ 4. 


§ 5. 


§ 6. 


§ 7. 


§ 8. 


to construct sewers under railroad track or across land of railroad companies, 
3818 (63). 
as to ae lumber yards, public scales, money changers and brokers, 3818 (65). 
as to the playing of games or amusements having a tendency to annoy persons passing 
in the street, 3818 (66). ae, _ 
as to the keeping of lumber yards or other combustible material within the fire limits, 
3818 (67). : 
to provide by ordinance that all public printing and supplies shall be furnished by con- 
tract let to the lowest responsible bidder, 3818 (68). 
as to second hand and junk stores, 3818 (69). 
to establish and maintain a system of waterworks, 3818 (70). 
to redistrict the city into wards, 3818 (71). 
to pass ordinances and regulations necessary to carry into effect the powers granted to 
the city, 3818 (73). 
to submit to vote of the electors propositions for issuing bonds for the erection of 
municipal places of amusement or entertainment, 3818 (74). 
as to location of junk shops, school yards, garages, machine shops, power laundries, 
hospitals and undertaking establishments, 3818 (75). 
to establish building lines, 3818 (75). 
Officers, in general. 
See Cities, § 9. 
officers to be elected, 3783. 
appointment of, 3801. 
qualifications, 3787. 
oath of office of person elected or appointed, 3806. 
bonds, 3807. 
time for commencement of term of office, 3788. 
salaries, how fixed, 3802. 
powers and duties in general enumerated, 3815. 
removal from office, 3808. 
vacancies, 
how filled, 3803. 
Special election to fill vacancies, 3804. 
term of office of person elected or appointed to fill vacancy, 3805. 
City auditor. 
ex officio secretary of board of public works, 3809. 
powers and duties in general enumerated, 3809, 3812. 
City treasurer. 
powers and duties, 
in general enumerated, 3811. 
as to paying out the funds in his custody, 3829. 
monthly statement to city auditor, 3830. 
City attorney. 
powers and duties in general enumerated, 3810. 
Police officers. 
appointment of special police, 3796. 
duties as to health regulations, 3827. 
Commissioners. 
See also Board of Commissioners, infra, § 9. 
how elected, 3785. 
term of office, 3786. 
time for commencement of, 3788. 
oath of office, 379). 
time to qualify, 3791. 
bonds, 3791. 
salary, 3790. 
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COMMISSION FORM OF GOVERNMENT FOR CITIES — (continued). 
commissioners of finance and revenue, 
powers and duties, in general, enumerated, 3794. 
police and power commissioner, 
powers and duties in general, 3794. 
commissioner of streets and of improvements, 
powers and duties in general, 3794. 
waterworks and sewerage commissioners, 
powers and duties in general, 3794. 
§ 9. Board of commissioners. 
appointments to be made by, 
in general, enumerated, 3801. 
president, 
powers in general, enumerated, 3792. 
to be executive officer of the city, 3795. 
vice-president, 
powers and duties in general, 3797. 
meetings, 
time for holding regular and special meetings, 3798. 
quorum, 3816. 
powers, 
See supra, § 2. 
in general, 3834, 3816. 
to control and supervise all departments of the city, 3719. 
where the manner of exercising powers is not specifically pointed out, 3819. 
to appoint special police, 3796. 
to regulate rates and charges for public service or utility, 3607-3609. 
to compel the attendance of witnesses and the production of books and papers, 3792. 
to punish for contempt, 3792. 
duties, 
as to publishing financial statement of taxes and revenues collected and expended, 
3795. 


§ 10. Commissioner of public health. 
assistants, 3823. 
salary, 3823. 
powers, 
in general, enumerated, 3820. 
to inspect premises and abate nuisances, 3824, 
duties, 
as to health regulations, 3821. 
adoption of health regulations, 3821. 
as to sanitary recommendations, 3822. 
report to state board of health, 3826. 
duties of physicians to report patients suffering with contagious diseases, 3825, 
duty of peace officer as to health regulations, 3827. 
§ 11. Ordinances, 
See Cities, § 8. 
enactment, publication, 3799. 
enacting clause, 3800. 
time of going into effect, 3837, 
§ 12. Wards. 
boundaries of wards, 3782. 
§ 13. Elections. 


Senerally as to elections in cities, see Elections, § 18. 
for electing first board of city commissioners, 3774. 
biennial municipal election, manner of holding, 3784. 
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COMMISSION FORM OF GOVERNMENT FOR CITIES — (continued). 
$ 14. Initiative. 
procedure, election, 3836. 
form of petition, 3838. 
§ 15. Referendum. 
procedure, election, 3837. 
form of petition, 3838. 
§ 16. Recall. 
procedure, election, 3835. 
form of petition, 3838. 
§ 17. Finances. 
city funds, 
control of, manner of drawing orders upon the city treasury, 3828. 
depositary for city funds, how designated, 3831. 
publication of financial statement, 3795. 


COMMISSION MERCHANT. 
license required, 3021. 
license, how obtained, 3022. 
bond of, 
bond required, 3022, 3023. 
approval and renewal of bond, 3024. 
fees collected for examination of bond, 3025. 
action for breach of conditions of bond, 3026. 
penalty for acting as, without license, 3027. 
secretary of state to act as agent of, 3023. 


COMMISSIONS. ee 
school officials and teachers prohibited from receiving, for sale of school supplies, 


COMMON CARRIERS. 
See Carriers. 


COMMON LAW. 
superseded by code, 4331. 
prevails where code is silent, 11179. 
divisions of common law, 4329. 
evidence of common law, 4330. 
presumed to be law of foreign country, 7936. 


COMMON SCHOOLS. 
See Schools and School Districts. 


TOMMON TENANCY. 
defined, 5264, 5265. 
common tenancy created by devise to several, 5718. 


COMMUTATION. 


of sentence, see Pardons. 

of road taxes, 2016. 

of road labor, 2017. 

payment of commutation money, 2018. 


COMMITMENT. 


generally, see Criminal Procedure. 
to jail, how executed and filed, 11353-11355, 
form of, generally, 10616. 
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COMMITMENT — (continued). 
form of, where offense ig bailable, 9776, 9777. 
—— where offense not bailable, 9775. 
for examination, form of, 10601. 
of witness, 10617, 10620. 
of fugitives from justice, 10294, 10295. 
of youth to reform school, 11281, 11282, 11285. 
prisoner entitled to copy of, 11395. 
court may issue, on appearance for trial, 10866. 
exonerates bail, 10900. 
for profanity, 9228. 


COMPENSATION, 

as a relief for wrong, see Damages. ; : ; 

right to injunction when compensation will not afford adequate relief, see Injunction. 

See Salaries and Compensation. 

defined, 7137. 

as a relief rom forfeiture, 7138. ; 

power of state to require services of persons without compensation, 7. ee 

right of court to make provision for compensation upon adjudging recission of con- 
tract, 7208. ; ; . 

lienor not entitled to compensation for expense of keeping property subject to lien, 6713. 

partner not entitled to, for services rendered to partnership, 6398. 

for glandered animals killed, 2731. 


COMPLAINT. 
in civil action, see Pleading, § 3. 
in criminal action, see Criminal] Procedure, § 1. 


COMPOUNDING CRIME. 
defined, 9402. 
crimes, what is, 9401. 
—— punishment, 9402. 
crime compounded, misdemeanor, 9402. 
prosecution, misdemeanor, 9402. 
felony, indictment or information for, 10709. 


COMPOUNDING DEBTS, 
right of executor or administrator to compound debts of the decedent, 8814. 


COMPROMISE, 
of action, 
Offer to fix damages, 7858. 
plaintiff refusing; proof; costs, 7859. 
offer of judgment by defendant, effect of, 7856. 
plaintiff refusing compromise must prove damages, 7859. 
of action for wrongful death, 8326. 
offer of judgment on counterclaim, effect of, 7857. 
right of executor or administrator to compromise claims, 8814, 
of misdemeanor, when authorized, 11074. 
—— stay of proceedings upon compromise, 11075. 
——— order to stay, bar, 11076. 
Tight to Compromise crime limited, 11077, 


COMPUTATION OF TIME. 
See Time, 


CONCEALED WEAPONS. 
carrying, misdemeanor, 9770. 
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CONCENTRATED COMMERCIAL FOOD STUFFS. 
parcels of, how labeled, 2911. 
what food stuffs exempt from application of article, 2912. 
what food stuffs to be labeled, 2913. 
all manufacturers and dealers in, to file statement with station, 2914. 
fines for failure to comply with law, 2915. 
license for handling feeding stuffs, 2916. 
fines for adulteration of food stuffs, 2917. 
duty of experiment station to enforce law, 2918. 
what constitutes violation of the law, 2919. 
duty of experiment station in respect to violations of the law, 2920. 
appropriation to enforce law, 1624. 


CONCILIATION, BOARDS OF. 
board of, for justice’s court, 
election of commissioners, 9187. 
term of, 9188. 
proceedings before commissioners, 9189. 
agreement; parties; attorneys, 9190. 
compensation of commissioners, 9191. 
proceedings not evidence at subsequent trial, 9192. 


CONDEMNATION PROCEEDINGS. 
See Eminent Domain. 


CONDITION. 
when offer of performance of obligation may be made on, 5813. 


CONDITIONAL SALES. 
must be in writing and filed, 6757. 
by railroad company, valdity of, 4625, 4626. 


CONDITION CONCURRENT. 
defined, 5772. 


CONDITION PRECEDENT. 
defined, 5771. 
how pleaded, 7462. 





! CONDITION SUBSEQUENT. 
| defined, 5773. 


CONDONATION. 

| as bar to divorce, defined, 4390-4392. 

| requisites of, 4391. 

| revocations of, 4392. 

divorce denied on showing, 4387, 4390, 4392. 








CONDUCTOR. 
intoxication of, misdemeanor, 9780. 


CONFECTIONERY. 
sanitation of, see Food, § 2. 


CONFESSION. 


corpus delictt in homicide not provable by, 9459. 
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CONFESSION OF JUDGMENT, 
See Judgment, § 2. 


CONFIDENTIAL RELATIONS, 
exists between whom, 7923, 
not to be revealed, 7923. 
how waived, 7924. 


CONFIRMATION. ; 
of sale under execution, see Execution, § 7. 
agreement of senators to vote for, prohibited when, 9332, 


CONFLICT OF LAWS. 
what laws govern interpretation of contracts, 5906. 
law governing real estate, 5303. 
law governing personal property, 5444. 
law governing execution of wills, 5653-5655. 
law governing interpretation of wills, 5739. 
laws governing testamentary disposition of property, 8862. 


laws governing in the distribution of estate of deceased non-resident,, 8861-8866. 


CONGRESS, — 
number of congressmen, 22. 
member of, to be nominated at primary election, 852. 
certificate of election of members, 1021. 
vacancy in office of member of congress, 1033. 
judicial notice of acts of, 7938. 
power of, 
over shipping, 5451. 
regulations of shipping, when controlling, 5453. 
acts of, regulating transfer of vessels, 5562. 
rights and duties of carriers by sea regulated by, 6188. 
grants of, 
grant of money for support of experiment station accepted, 1620. 
land grants for agricultural college, 1617. 
land grant for blind asylum, 1703. 


CONGRESSIONAL DISTRICT. 
apportionment, 22. 

first district defined, 23. 

—— second district defined, 24. 

——— third district defined, 25. 





CONNIVANCE. 
as bar to divorce defined, 4388. 
divorce denied on showing, 4387, 4388. 


CONSCIENCE. 
crimes against, see Crimes, § 6. 


. CONSENT. 
as essential to contract, see Contract, § 6. 
as ground for rescission of contract, 5934. 
undue influence, what is, 5852. 
age of, 9563. 
for marriage, 4358. 
as an essential of marriage, 4357. 


annulment of marriage for lack of, 4368. 
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CONSENT — (continued). 


of husband and wife as sufficient consideration for contract for separation, 4413. 
when necessary for appointment of guardian of child, 4456. 

what necessary for adoption of children, 4443-4445. 

to apprenticeship, by whom and how given, 4476. 


CONSIDERATION. 


of negotiable instruments, see Negotiable Instruments. 
of contracts, see Contracts, § 5. 


CONSIGNEE. 
defined, 6197. 


CONSIGNOR. 
defined, 6197. 


CONSOLIDATION. 
of railroad lines permitted, 4620. 


CONSPIRACY. 
criminal conspiracies defined, 9441. 
out of state, against peace of state, 9442. 
conspiracy when not punishable; peaceable assemblies, 9443. 
overt act necessary, 9444. 
hindering citizens from obtaining employment, 9445. 
blacklist; punishment, 9446. 
requisite proof for conviction of, 10840. 
against mines, how punished, 10242. 





CONSTABLE. 
§ 1. In general. 
election, term of office, 4087. 
to give bond, 660, 663. 
to serve subpoena, when, 7872. : = 
buying claims or evidences of debts for the purpose of bringing suit thereon, P 
hibited, 9413-9419. 
schedule of fees of, 3531. 
right to require fees to be paid in advance or security given, 3548. 
limitation of actions against, 7376. 
mutilation, etc., of record, felony, 9389. 
Permitting escape, misdemeanor when, 9390. 
liability for unlawful confinement of insane person, 9731. 
§ 2. Duties of. 
to arrest without warrant, when, 19057. 
at polling place, 1042. 
to obey order of stallion registration board, 2777. 
as to gambling, 9686. 
as to prize fight, 9820, 9821. 
as to enforcement of prohibition law, 10107. 
as to violation of chapter relative to government licenses, 10152. 


to enforce game and fish law, 10270. 
§ 3. In counties. 


provisions for, 3257. 


provision for the appointment of additional constables in counties, 3258. 
duties, 


to render account and settlement with county commissioners, 3303-3305. 
to kill glandered animals, 2733. 
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CONSTABLE — (continued). 
§ 4. In city. 
organization of county, effect on term of office of, 3207. 
make arrests authorized by city officers, 3606. 
serve process authorized by city officer, 3606. 
§ 5. In bownship. 
number, 4087. 
election, 4087. 
term of office, 4087. 
oath of office, 4159, 4160, 4166. 
oath of office, 4166, _ 
names of constables elected or appointed in the township to be transmitted to the clerk 
of district courts, 4201. 
powers in general enumerated, 4273. 
as to arrest and prosecution of persons misappropriating seed grain furnished by 
county, 3485. 


CONSTITUTION. 

as an expression of law, 4328. 

judicial notice of, 7938. 

custodian of enrolled copy, 121. 

amendment, 
publication of proposed amendment, 3188. 
secretary of state to select newspapers for publication of proposed amendment, 3189. 
fees for publishing proposed amendment, 3190. 
publication of proposed amendment, accounts, how audited and paid, 3190. 
how voted upon, 959. 

manner of printing of ballots and advertising, 960, 961. 
certificate of ratification, 1025. 
record of result of election, 1026. 


CONSTRUCTION. 
liberal construction to be given to pleadings, 7457. 
of: grant, 5501-5507. 
of statutes, see Statutes. 
of codes, see Code. 


CONSTRUCTIVE FRAUD. 
defined, 5850. 


‘CONTAGIOUS DISEASES. 
See Health. 
of live stock, see Animals, § 6. 
duty of board of health as to, 400. 
vaccination required, 425. 
physicians, etc., to report to boards of health, 421-423. 
report of, by county superintendent of public health, 408. 
infected clothing to be destroyed, 430. 
hospitals provided by health boards, 429. 
dead body, regulations as to burial, etc., 427. 
sick of contagious disease, removal of prohibited, 424. 
school officers, etc., duty of, 426. 
exposure to person suffering with contagious disease, misdemeanor, 9786. 
persons suffering from certain diseases not to be employed in food producing establish- 
ments, 2969. 
regulation where guest at hotel has, 2984. 
quarantine regulations, 
duty of state board of health to establish, when, 400. 
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CONTAGIOUS DISEASES — (continued). 
quarantine regulations — (continued). 
local board of health to establish, when, 428, 432. 
—— expenses of board of health, 432. 
violation of, penalty, 433. 
quarantine regulations as to vessels, 
violation of quarantine regulations by master of vessel, 9748, 9849. 
passengers landing from vessel before visit of health officer, how punished, 9750. 
violation of quarantine regulations by others, how punished, 9751, 9752. 
of sheep, when, 2748. 


CONTEMPT. 
in justice’s court, see Justice of the Peace, § 9. 
§ 1. In general. 
civil contempt defined, 8180. 
criminal, 
defined, 8178. 
punishment for, 8179. 
what constitutes, 9419. 
of legislative assembly, how punished, 29, 30. 
of juvenile court, what constitutes, 11427. 
in justice’s court, 9126-9129. 
act punishable as crime, also punishable as, 10331. 
punishment for, as bar to an action on defendant’s bond, 8589. 
provisional arrest and bail does not apply to, 7488. 
appeals to the supreme court, how taken, 8201. 
§ 2. What officers and tribunals may punish for. 
power of county court to punish for contempt, 8534(6). 
power of police magistrate to punish for, 3660. 
power of referee in case of, 7650. 
power of coroner to punish for, 3409. 
power of board of city commissioners to punish for, 3792. 
power of village justice of the peace to fine or imprison for, 3927. 
§ 3. What constitutes. 
refusal or neglect to obey decree or order, 8588. 
party to action in refusing to attend or testify, 7867. 
refusal to obey subpoena, as, 11035. 
failure of witness to appear for examination; punishment, 8200. 
refusal of witness to testify, 11035. 
refusal to testify before state board of control, 245. 
failure to attend hearing before railroad commissioners, 4739. 
failure of election officer to obey subpoena, 1031. 
refusing inspection of documents, 7860. 
disobedience of order to deposit in court as, 7595. 
failure of officer to act in summoning jury, 832. 
grand juror acting as such after challenge, 10635. 
failure of common carrier to file schedule of rates for joint tariff, 4797. 
in supplementary proceedings, 7788. 
in insolvency proceedings, 8425. 
violation of injunction against bawdy house, 9648, 9649. 
proceedings arising out of violation of injunction against gambling house, 9695. 
§ 4. Practice. 
how punished when in presence of court, 8188. 
when in any presence, 8182. 
order to show cause, attachment, 8183. 
papers served on accused, 8184. 
indorsement on warrant of amount of undertaking required, 81585. 
duty of sheriff when undertaking not given, 8186. 
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accused discharged from arrest on delivery of undertaking, 8187. 
procedure on return of warrant, 8188. 
final order directing punishment, 8189. 
payment to party injured instead of fine, 8190. 
imprigonment until act performed, 8191. 
offender discharged when unable to endure punishment, 8192, 
punishment not bar to criminal prosecution, 8193, 
failure to appear, 

prosecution of undertaking, 8194. 

by whom prosecuted, 8195. 

extent of recovery, 8195. 

when prosecuted in name of state, 8196. 

application of proceeds of, 8197. 

when sheriff liable for insufficient surety, 8198. 
procedure to punish for before referee, 8199. 


CONTEST OF ELECTION. 
of primary election, see Elections, Primary, § 8. 
of general election, see Elections, § 14. 


CONTINGENCY. 
not insurable, 6469. 


CONTINGENCY FUND. 
appropriation, 647. ; 
appropriation to fund to be placed at the disposal of commissioner of insurance, 650. 
warrants to be drawn upon by state auditor, at direction of governor, 647. 
governor’s order directing payment upon the fund, contents, 648. 


CONTRABAND, 
seizure and search of, contraband game, 10277. 


CONTRACTOR’S BONDS. 
See Bonds, official, § 16. 


CONTRACTS. 
city contracts, see Cities, § 19. 
foreclosure of land contracts, see Land Contracts. 
as to specific performance of contracts, see Specific Performance. 
as to injunction against breach of contract, see Injunction. 
as measure of damages for breach of contract, see Damages. 
§ 1. In general. 
definition, 5836. 
requisites of, 5837. 
executed contract defined, 5921. 
corporation or official seal how affixed, 5893. 
distinction between sealed and unsealed, abolished, 584. 
power of fraternal associations to make, 5032. : 
presumption as to intention to make equitable agreement, 7203. 
enforceability of, by third person, 5841. 
accepting principal as a waiver of claim to interest, 7144. 
contract with village not affected by dissolution, 3904. 
contracts with townships not affected by dissolution, 4279. 
transfer is executed contract, 5489. 
grants to be interpreted same as, 5501. 
chapter on transfers applies to, to what extent, 5892. 
identification of parties possible, 5840. 
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CONTRACTS — (continued). 


parties may waive rights and obligations, when, 7136. 
take effect, when, 5891. 
marriage as a civil, 4357. 
mutual consent sufficient consideration for contract of separation, 4413. 
rate of interest on, after breach, 6078. 
limitation of actions on, 7375. 
§ 2. Object of. 
what is, 5867. 
requisites of objects, 5868. 
possible as requisite of object of contract defined, 5869. 
Single unlawful object effects contract, 5870. 
lawful object valid although contract partially void, 5871. 
§ 3. Manner of creating. 
contracts classified, 5883. 
expressed contracts, defined, 5884. 
implied contracts defined, 5885. 
when contracts may be oral, 5886. 
when contract required to be in writing is enforceable although oral, 5887. 
contracts required to be in writing, 5888. 
written contracts supercede oral negotiations, 5889. 
proving written instrument, 5890. 
§ 4. Parties, 
minors, 
when invalid, 
may be disaffirmed, 4339. 
when and by whom disaffirmed, 4340. 
for necessities not to be disaffirmed, 4341. 
statutory contracts not to be disaffirmed, 4342, 
persons of unsound mind cannot make, 4343-4345. 
idiot cannot make, 4343-4345. 
rights and capacities of married woman as to, 4411. 
§ 5. Consideration. 
good consideration defined, 5872. 
when legal or moral obligation is good consideration, 5873. 
as essential to contract, 5839. 
consideration must be lawful, 5874, 5875. 
consideration executed or executory, 5876. 
how executory consideration determined, 5877. 
consideration undetermined, reasonably worth, 5878. 
consideration not ascertainable, 5879, 5880. 
burden of proving want of, 5882. 
writing presumed consideration, 5882. 
failure of, as ground for rescission of contracts, 5934. 
unnecessary to validity of transfer, 5489. 
unnecessary for appointment of agent, 6329. 
when distinct consideration necessary for guarantee, 6653. 
§ 6. Consent. 
requisites of, 5842. 
contract to be rescinded if consent not free, 5843. 
apparent consent when not free, 5844. 
when consent deemed not free, 5845. 
duress, what is, 5846. 
menace, what is, 5847. 
fraud, 
fraud classified, 5848. 
actual fraud, what is, 5849. 
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CONTRACTS — (continued) . 
fraud — (continued) . 
constructive fraud, what is, 5850. 
actual fraud question of fact, 5851. 
mutual consent defined, 5857. 
how communicated, 5858. 
acceptance must comply with conditions, 5859. 
when consent deemed fully communicated, 5860. 
acts which are of acceptance, 586). 
acceptance must be absolute, 5862. 
revocation of proposal, 5863. 
when proposal may be revoked, 5863. 
how revoked, 5864. 
acceptance of benefit deemed acceptance of obligation, 5866. 
§ 7. Interpretation of. 
same rule for public and private, 5895. 
must be interpreted to give benefit to mutual intention, 5896. 
rules of, 
what rules applicable, 5897. 
language governs, when, 5898. 
intention to be ascertained from writing alone, 5899. 
real intention to govern in case of fraud, 5900. 
every part to be given effect, 5901. 
several contracts in one transaction to be taken together, 5902. 
80 interpreted as to be carried into effect, 5903. 
words to be understood in ordinary sense, 5904. 
technical words how construed, 5905. 
what law governs, 5906. 
contracts explained by reference to circumstances, when, 5907. 
contract to be extended no farther than parties intend, 5908. 
rules for, 
to be construed as promisor believed promisee understood it, when, 5909. 
clauses subordinate to, genera] intent, 5910. 
written part controls printed, 5911. 
original controls copies, 5912. 
repugnance to be reconciled, 5912. 
inconsistent words to be rejected, 5913. 
uncertainty to be interpreted against party causing it; presumption, 5914. 
reasonable stipulations to be implied, when, 5915. 
incidents when and when not implied, 5916. 
of time for performance, 5917. 
rules governing time for performance when not specified, 5917. 
when time is of the essence, 5918. 
when promise presumes joint and several, 5919, 5920. 
§ 8. Public contracts. 
cancellation of contract for public printing, 58. 
for supplies for state institution, 280. 
for erection or repairs of buildings of state institutions, 282. boos 1784 
mode of approving contract to be performed by board of trustees of soldiers home, . ' 
necessity of advertising for bids before letting ‘contracts for expenditure of schoo 
funds, 1356. ; ; 3679 
city forbidden to make contracts prior to the appropriation of funds, exceptions, . 
city contracts to be countersigned by city auditor, 3626. 
contracts by city for public improvement, form of, manner of execution, 3709. 
contracts of city to be signed by mayor and countersigned by auditor, 3757. be 
contract of city for construction of connection of service pipes with sewers, wa 
mains, etc., 3740. 
for penitentiary and reform school, how executed, 11201, 11203. 
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§ 9. Officere not to be interested in. 
officers interested in, misdemeanor when, 9829. 
officers and employes of state institutions not to be pecuniarily interested in any con- 
tract connected with the institution, 1825, 1826, 1837. 
city officers not to be interested in contract for the sale or purchase of property by 
the city, 3618. ; 
penalty for city officer being interested in contract executed on behalf of city, 3760. 
members of school board in independent school district not to be interested in con- 
tracts made by school district, 1294. 
park commissioners of villages not to be interested in contract made in behalf of the 
park district, 4067. ; 
contracts made in behalf of townships declared void where the officers of board awarding 
such contracts are interested, 4270. 
§ 10. Alteration and cancellation. 
oral contract, how altered, 5937. 
written contract, how altered, 5938. 
destruction by consent, effect of, 5939. 
extinguishment as to one and not all, 5940. 
exception, destruction of duplicate, 5941. 
§ 11. Rescission. 
how extinguished, 5932. 
extinguishment by rescission, 5933. 
when rescission permitted, 5934. “ 
rescission permitted notwithstanding stipulation for compensation, when, 5930. 
rules governing rescission, 5936. 
grounds for rescission of contract, 7206-7207. 
for fraud or mistake, 7202-7205. 
of sale because of breach of warranty, 5994. 
of sale, stoppage in transit is not, 6885. 
on insurance contracts for false representation, 6499. 
of contract of insurance cause of concealment, 6481. 
of marine insurance for false representation, 6555. 
when notice of intention to rescind insurance contract may be given, 6502. 
right to compensation upon rescission of contract by court, 7208. 
See also Cancellation of Instruments. 
§ 12. Unlawful. 
what is unlawful contract, 5922. 
contracts against public policy, 5923. 
penalties and penal cause void, 5924. 
provisions fixing damages for breach, void; exception, 5925, 5926. 
provisions restricting enforcement of rights void, 5927. 
in restraint of business void, 5928. 
exception in case of sale of good will, 5929. 
exception in case of partners, 5930. 
contract in restraint of marriage void, 5931. 
relieving railroads from liability for negligence, void, 4790. 
to avoid liability for negligence of common carrier void, 4806. 
in violation of commercial discrimination act, void, 3050. 
for forfeiture of property subject’ to lien, void, 6710. 
in restraint of right of redemption, void, 6710. 
between members of beneficiary associations and beneficiary, void, 5052, 
§ 13. Not enforcible. 
right of action for goods sold in violation of pure food law, 2889. 
in violation of pure liquor law, not enforcible, 10168. 




















CONTRIBUTION. 
to loss by jettison, 6228-6231. 
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to return of insurance premium to insured, 6535, 6536. 
of insurer in case of double insurance, 6548. 

between joint obligors, 5768. 

among co-sureties, 6686. 


CONTRIBUTORY NEGLIGENCE. 
See Master and Servant, § 7. 


CONTROVERSY WITHOUT ACTION. 
proceedings in, 7845-7846. 


CONVENTIONS. 
who may not use proxy at, 9294. 


CONVERSION. 

act of Tienor constitutes, 6721. 

by bailee, as embezzlement, 9934. 

by lienor extinguishes lien, 6721. ; 

right of executors and administrators to maintain action for conversion, 8S00. 

Presumption as to damages arising from wrongful conversion of personal property, 
7168, 7169. 

measure of damages for wrongful conversion of personal property, 7168. 

amount recoverable by holder of inferior lien for conversion of personal property by 
holder of superior lien, 7107. 


CONVEYANCE. 
See generally, Transfers. 
defined as to recording, 5595. 
when instrument is to be deemed, 5413. 
requisites of instrument to revoke power to make, 5596. 
unrecorded instrument of, valid as to whom, 5597. 
holder of unrecorded, need not be made a party, 7405. 
of property, who may make, 5256. 
agent may give usual covenants of warranty, 6345. 
of real estate cannot be made by idiot, 4344, 4345. 
of homestead in case of insanity of husband or wife, 5633-5639. 
by railroad, how executed and recorded, 4624. “ 
sentence to penitentiary does not prevent making and acknowledging, 10352. 
making fraudulent, penalty, 9999. 


CONVICT. 
may be sentenced to hard labor, 11331. 
person of, protected, 10353. 
abuse of, punishment, 11338, 11339. 
care of, during imprisonment, 11226, 11358. 
voting without pardon, misdemeanor, 9264. 
importing convicts, misdemeanor when, 943]. 
communicating with, without leave, 9438. ; 
power of city to require persons convicted of violations of city ordinances to labor, 3604 


CONVICTION. 
See Criminal Procedure. 
to be had before punishment, 9199. 
punishment only on, 10388. 
of defendant, what necessary for, 10396. 
of defendant, on criminal trial, procedure, 10900. 
bail on appeal after, 11115. 
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CONVICTION — (continued) . 


of one or more: defendants, 10704. 

for second offense, effect of, 10340-10343. 

for crime does not work forfeiture of property, 10354. 
of two or more offenses, sentence, 10344. 

conviction as ground of divorce, 4380. 

in one state or county as bar, 10512, 10513. 

bars further prosecution when, 10865. 

See also Jeopardy. 


COOPERATIVE ASSOCIATIONS. 


how formed, term of existence, 4603. 
purpose of, 4604. 

cannot loan to stockholders; penalty, 4604. 
officers; management, 4605. 

capital; limit of interest; shares, 4606. 
liability of officers; dissolution, 4607. 
distribution of profits, 4608. 

annual report to dairy commissioner, 4609. 


COPYRIGHT. 


duty of secretary of state to copyright state laws, 103, 


CORN. 


shelled, weight of bushel of, 3006. 
in the ear, weight of bushel of, 3006. 
rate of taxation of, 2256. 


CORN FLOWER. 


as noxious weed, 2900. 


CORONER. 


§ 1. 


§ 2. 


In general. 

election, 3257. 

removal by governor, 685. 

limitation of actions against, 7376. 

bond, 663. 

jury duty, exempt from, 814. 

coroner’s warrant for arrest of accused to be returnable to a justice of the peace, 3414. 

warrant for arrest of accused to recite verdict of jury, 3415. 

disposition of dead bodies, payment of expenses, 3417. 

right of the justice of the peace to act as coroner, 3418. 

statement to board of county commissioners as to property found upon dead bodies, 3423. 

schedule of fees authorized to be collected, 3527. 

failure to perform duties of office, guilty of misdemeanor, 9830. 

permitting escape, misdemeanor when, 9390. 

mutilation, ete., of record, felony, 9389. 

Inquest, conduct of. 

form of warrant to sheriff for the summonin 
3407. 

oath to be administered to juror at inquest, 3408. 

form of returns to be made by jury at inquest, 3411. 

oaths to be administered to witnesses at inquest, 3410. 

jury at coroner’s inquest not to disclose name of accused, 3412. 


manner of taking and preserving testimony taken at coroner’s inquest, 3416. 
fees of witness attending inquest, 3409. 


jurors’ fees for attendance at coroner’s inquest, 3534. 
upon death of inmate of penitentiary or reform school, 11298-11302. 
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CORONER — (continued). 
§ 3. Powers. 
to order arrest of person accused of murder, 3413. 
to issue subpoena, 7872. 
to summon bystanders to act as jurors at inquest, 3408. 
to compel attendance of witness at inquest and to punish for contempt, 3409. 
to summons physicians or surgeons to make scientific examination at inquest, 3419. 
to punish for contempt, 3409. 
§ 4. Duties. 
in general, 3424. 
as to holding inquest, 3406. 
to serve legal papers, when, 7961. 
to act as sheriff, 3405. 
to serve papers upon sheriff, 3405. 
disposition of property found upon dead body, 3420. 
cts in selecting jurors, when, 822. 
in respect to burial of deceased animals, 2697b. 


CORPORAL PUNISHMENT. 
when master of vessel may inflict on seaman, 6153. 
forbidden in penitentiary, 11226. 


CORPORATION. 
as to banking corporations, see Banks and Banking, § 4. 
as to bridge companies, see Bridges, § 4. 
as to building and loan associations, see Building and Loan Associations. 
as to cemetery companies, see Cemeteries, § 2. 
as to foreign corporations, see Corporations, Foreign. 
as to educational corporations, see Education, § 3. 
as to agricultural fair, see Fair, § 4. 
as to fraternal associations, see Fraternal Associations. 
as to fraternal beneficiary associations, see Fraternal Beneficiary Associations. 
as to fraternal benefit societies, see Fraternal Benefit Societies. 
as to insurance companies, see Insurance companies. 
as to live stock associations, see Animals, §§ 16, 17. 
as to mining and manufacturing companies, see Mining and Manufacturing Companies. 
as to railroads, see Railroads. 
as to religious corporations, see Religious Corporations. 
as to surety companies, see Insurance Companies, § 10. 
as to annuity, safe deposit and trust companies, see Trust Companies. 
as to wagon road companies, see Highways, § 17. 
incorporation of cities, see Cities, § 2; of towns, see Towns, § 2. 
§ 1. In general. 
corporation defined, 4494. 
reserved power of legislative assembly, 4495. 
collateral inquiry into incorporation of, prohibited, 4496, 
corporate name required, 4497. 
corporations classified, 4498. 
public, 4498. 
private, 4498. 
public corporations, how regulated, 4499. 
private corporations, 4500. 
how formed, 4502. 
bonds, how issued, 4559. 
corporate seal, how affixed, 5893. 
term of existence of, 4533. 
renewal of existence, mode of, 4562, 
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CORPORATION — (continued). 


§ 2. 


§ 3. 


corporate name, mode of changing, 4563. 

corporate headquarters, how changed, 4564. 

lupse of corporate power, by nonuser, 4566. 

real estate holdings of religious and charitable corporations limited; penalty, 4503, 4504. 
general provisions relating to domestic corporations, 5243. 

secretary of state to keep record of, 5244. 

records to be kept; stock book; publicity, 4560. 

general provisions, for continued existence of present corporation, 5236. 
indorsement of negotiable instruments by, 6906. 

property of, not exempt from execution, 7742. 

Incorporation and articles. 

articles of incorporation defined, 4501. 

secretary of state to record, 122, 4513. 

articles of insurance company to be filed with commissioner of insurance, 172. 
how amended, 4534, 4561. 

fees for incorporation, 4509. 

fee in case of increase of stock, 4510. 

receipt of state treasurer of incorporation fee to be filed, 4511. 

secretary of state to issue certificate of incorporation, 4512. 


certified copies of articles of incorporation to be prima facie evidence of corporate 
existence, 4514. 


contents of articles of incorporation, 
in general, 4505. 
corporations for constructing wagon roads, telegraph or telephone lines, 4506. 
railway corporations, 4507. 
articles to be subscribed by three persons, 4508. 
Charter. 


forfeiture of charter for unfair competition, 3044. 


§ 4. 


§ 5. 


§ 6. 


$ 7. 


forfeiture of charter for commercial discrimination, 3053. 
By-laws. 
by whom and when adopted, 4534. 


what to be provided by by-laws, 4535. 
record of, 4537. 


repeal of, 4537. 

Directors. 

defined, 10024. 

election of, 4538, 4539. 

number and powers of, 4541. 

organization and election of officers, 4542, 
removal of, 4546. 

power of, 


to levy assessment on unpaid stock, 4570, 4571. 
to act as trustees on dissolution, 4567. 
liability of, on dissolution, 4568. 
individual liability of, 4942. 
knowledge and assent of, when presumed, 10020, 10022. 
Officers of. 
liability for false certificate or notice, 4545, 
religious, how officered, 4536. 


fraudulent appropriation by officer of, as embezzlement, 9931. 
Mectings. 


meetings of stockholders and board of directors, where held, 4550. 
meetings, how called, 4552. 

When called by justice, 4553. 

when uncalled meeting valid, 4555. 
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CORPORATION — (continued). 


§ 8. Election in. 
quorum, 4547. 
proxy, 4547. 
failure of election, 4548. 
contest of election, how made, 4549. 
$ 9. Reports. 
attorney-general to prosecute corporations for refusal to make reports, 157. 
to state officers, time for making, 94, 
manufacturing, to furnish commissioner of agriculture certain information, 164. 
fire insurance companies to report fire losses to fire marshal department, 211. 
blank forms to be furnished insurance companies by commissioner of insurance, 172. 
annual reports, 
required to file statement setting forth its postoflice address, 4515. 
annual report to be filed; fees; penalty, 4518. 
duties of secretary of state, 4518, 4520. 
charters forfeited, validated how, 4519, 4521. 
record of forfeitures and publication of the same, 4522, 
fees, how disposed of, 4523. 
$ 10. Stockholders. 
liability of, 4554. 
defined, 4515. 
stock of minors how represented, 4516. 
actions against stockholder of insolvent corporations, 7997. 
liability of stockholders of agricultural fair association, 5113. 
§ 11. Stock. 
kinds of, 4558. 
power of corporation to issue preferred, 4558. 
enforcement of subscription to, 4524. 
books open for subscriptions, 4525. 
corporation may forfeit stock or recover subscription, 4526. 
stock to be negotiable; how indorsed, 4527. 
for what stocks can be issued, 4528. 
notes not to be received in payment for stock, 4529. 
excess of corporate stock void, 4530. 
corporation may own its own stock, 4531. 
dividend belongs to whom, 4532. 
transfer by nonresidents, 4556. 
assessments of, 
when levied, 4570. 
limitation of assessment, 4571. 
when new assessment may be levied, 4572. 
requisites of assessment, 4573. 
form of notice of assessment, 4574. 
service of notice, 4575. 
notice of delinquency in payment of assessment, 4576. 
contents of notice of delinquency, 4577. 
publication thereof, 4578. 
jurisdiction to sell stock, 4579. 
Manner of sale, 4580. 
highest bidder defined, 4581. 
when corporation may bid, 4582. 
title to stock purchased vests in corporation, 4583. 
time fixed in notice may be extended by publication, 4584. 
irregularity in notice to not invalidate, 4585. 
redemption; limitation, 4586. 


VOL, 11 — 62, 2673 


INDEX. 
(References are to sections.) 

CORPORATION — (conttwwed). 

assessments of — (continued). 

proof of publication and sale, 458.. 
stock may be declared delinquent or action brought, 4588. 

§ 12. Powers. 

in general, 4533. 

to increase or diminish capital stock, 4557. 

to issue preferred stock, 4558. 

to take under will, when, 5744. 
§ 13. Indebtedness of. 

certain corporation to report to bank examiner, 4597. 

examination of financial condition by state examiner, 4598. 

when state bank board may take charge, 4599. 

penalty for false reports and hindrance of examiner, 4600. 

application of article limited, 4601, 4602. 
§ 14. Dividends. 

to be declared from profits only, 4543, 4844. 

penalty, 4544. 

of capital stock belongs to whom, 4532. 

fraternal associations not to declare, 5038, 5039. 

on securities held by domestic insurance companies, 4851. 

of savings banks, when payable, 5199. 

of banking corporations, how declared, 5163. 
§ 15. Taxation of. 

included in term person in chapter on taxation, 2074. 

property of, by whom listed for taxation, 2094. 

property of, how and by whom listed, 2110. 

franchise of, where assessed, 2095. 

stocks as taxable personal property, 2077. 

stocks and bonds of, as personal property subject to taxation, 2103. 

fire insurance companies, tax on, to maintain fire marshal department, 216. 
$ 16. Grant of real estate by. 

what officers to execute grant, 5512. 
who executes if officers not empowered to act, 5513. 


form of corporation signature requisite for transfer of real estate, 5515. 
§ 17. Dissolution of. 


modes of, 4565. 
voluntary, how effected, 4565. 
involuntary, how effected, 4565. 
lapse of power by nonuser, 4566. 
directors to act as trustees on dissolution, 4567, 
liability of trustees, 4568. 
how revived, 4569. 
§ 18. Actions by and against. 
general provisions, 
averments as to incorporation, 7981. 
when plaintiff not required to prove existence, 7982. 
when misnomer waived, 7983. 
foreign corporation may sue, defend, etc., 7984. 


action against foreign corporation which has ceased to exist, 7985. 
against officers, 7986. 


for what authorized, 7986. 

who may bring, 7987. 

Statutory visitorial power not divested, 7988. 
pleadings by, how verified, 7456. 

personal service of summons on, how made, 7426. 
injunction against, how granted, 7534. 
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CORPORATION — (continued). 

answer of, a8 garnishee, 7579. 

security for costs in justice’s court, 9020. 

actions against insolvent corporations, 
when action to sequestrate corporate property, 7989. 
when action to dissolve, maintainable, 7990. 
who may commence, 7991. 
when injunction granted, 7992. 
when receiver appointed; powers of, 7993. 
when action proceeds to judgment though creditor bringing settles, 7904, 

actions, 
when stockholder made defendant, 7995. 
when made defendants after judgment against corporation, 7996. 
action against stockholders, proccdure therein, 7998. 
description of property, 7999. 
when payment enforced against stockholders, 8000. 
suits by other creditors restrained, 8001. 
all parties required to come in as parties, 8001. 
discovery compelled, 8002. 

action to dissolve, 
by whom brought, 8003. 

causes for bringing, 8004. 

attorney-general to bring, 8005. 

Who may if he refuses, 8005. 
when notice to be given to corporation, 8006. 
judgment to provide, what, 8007. 
appointment of receiver, 8007, 8608. 
costs, how paid, 8010. 
judgment roll, where filed, 8011. 
to what corporation chapter applies, 8012. 
judgment of dissolution, 8013. 

judgment against, 
sale of franchises to satisfy, 4589. 
certificate of purchase; rights of purchaser, 4590, 4591. 
other powers of corporation retained, 4592. 
corporation may redeem, 4593. 
sale to take place where, 4594. 
§ 19. Acts prohibited by. 
contributions by, for campaign expenses prohibited, 933, 9295, 9299. 
punishment for forming trust or pool, 9952. 
of corporate officers, 9953. 
Violating anti-trust law, prohibited, 9953. 
blacklisting by, prohibited, 9446. 
§ 20. Frauds by or in. 
fictitious subscription for stock, 10003. 
fraud in procuring organization, 10004. 
unlawful use of names, 10005. 
unlawful loans by bank directors, 10005. 

loans not invalid, 10007. 

Sale or Pledge of bank notes, 10008. 

unlawful use of bank notes, 10009. 

unlawful guarantee or indorsement, 10010. 

benk officer overdrawing account, 10011. 

insolvent banks or officers receiving deposits, 10012, 

omitting to enter receipt of property, 10013. 

fraudulent destruction of books, 10014. 

publishing false reports, 10015. 
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CORPORATION — (continued). 
refusal to permit inspection of books, 10016. 
insolvency of moneyed corporations deemed fraudulent, when, 10017. 
fraudulent acts, how punished, 10018. 
violation of duty of directors of moneyed corporation, how punished, 10019. 
constructive knowledge of directors, 10020. 
assent of directors, when presumed, 10021. 
when director absent from meeting, 10022. 
chapter applicable to foreign corporations, 10023. 
director defined, 10024. 
§ 21. Criminal actions against. 
duty of magistrate, 11073. 
requirements of summons, 11079. 
form of summons, 11079. 
manner of service of summons, 11080. 
charge investigated, manner of, 11081. 
certificate of magistrate; procedure, 11082. 
certificate of probable cause; procedure, 11083. 
appearance of corporation; pleadings, 11084. 
information filed or indictment returned; summons, 11085. 
defendant’s default; plea; fine, how collected, 11086. 
plea in criminal actions against, by whom entered, 10748. 
punishment of, for felony, 9204, 
false entries in corporate books, as forgery, 9902, 9903. 
issuance of false certificates, as forgery, 9893-9895. 
counterfeiting seal of, as forgery, 9884. 





CORPORATIONS, FOREIGN. 
powers to do business in state, when, 5238. 
secretary of state to receive process for, 5239, 5240. 
liability of officers for failure to comply, 5241. 
failure to comply renders all contracts void, 5242. 
may sue, defend, etc., 7984. 
personal service of summons on, how made, 7426. 
must furnish surety for costs, 7812. 
attachment of property, 7985. 
applicability of chapter as to fraudulent insolvency of, 10023. 
may extend railroad into state, 4632. 
doing accident and sickness insurance business, licenses for, 4980. 


CORPUS DELICTI. 
when proven in homicide, 9459. 


CORRUPTLY. 
defined, 10359. 


CORRUPT PRACTICE. 
See Elections, § 21; Elections, Primary, § 1. 


COSTS. 
in arbitration, see Arbitration, § 5. 
§ 1. In general. 
when allowed, 7789. 
attorney’s fees as, 7789. 
amount of, in specific cases, 7790. 
provision for attorney’s feces in instrument void, 7791. 
when allowed to plaintiff as of course, 7794. 
when in discretion of court, 7795. 
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COSTS — (continued). 


§ 2. 


§ 3. 


§ 4. 


§ 5. 


§ 6. 


interest on judgment included as, 7799. 

of postponement of action, 7803. 

on dismissal of action, 7797. 

of appeal, 7796. 

provisions for costs on appeal from county court to district court, 8623, 

on appeal from justice, 7793. 

on motion, 7804. 

on change of venue to county sending, 7810. 

manner of collecting, 7811. 

refusal to admit genuineness of instrument, effect on, 7860. 

right to award costs in the decree or order of the county court, 8586. 

against plaintiff, 7805. 

only absolute exemptions allowed on execution for, 7743. 

Who liable for. 

guardian ad litem liable for, 7402. 

defendant against whom no personal claim is made, liable for, when, 7424. 

against the state, 7807. 

against party in interest, 7808. 

against assignee, 7809. 

against trustee to be paid from trust funds, 7806. 

to be taxed against complaining witness on preliminary examination when, 10610, 

in criminal actions to be taxed against defendant, 10381. 

Security for, 

in action against member of militia, 2359. 

in election contests, 1053. 

in justice’s court, 9020. 

in quo’ warranto proceedings, 7972. 

responsibility of surety, 7813. 

dismissal when security not given, 7814. 

security for, on becoming nonresident, 7815. 

nonresident must furnish surety, 7812. 

when additional security demanded, 7816. 

judgment against surety, 7817. 

In case of arrest. 

of prisoner on civil process, 8491. 

creditor to advance prison costs, 8493. 

of prosecution for escape, how paid, 9362. 

in criminal actions, how enforced, 10382. 

in criminal actions, imprisonment for until paid, 10941, 10941a. 

Tacation of. 

taxed in judgment, 7793. 

method of taxing costs, 3547. 

notice of taxation; verification, 7800. 

by village justice of peace, 3929. 

taxation review on motion, 7802. 

notice of retaxation; procedure on, 7801. 

in contest of presidential electors, 1067. 

in civil actions in county courts of increased jurisdiction, 8957. 

in Proceedings by temperance commissioner, 617. 

in proceedings for security to keep the peace, 10425. 

In particular actions and proceedings. ; 

in proceedings for the collection of taxes on property which had previcusly escaped taxa- 
tion, 2302. 

for violation of article on herding and driving lien upon live-stock, 2611. 

in action for trespass by cattle, 2630. 

of proceedings to establish public warehouse on railway right of way, 3122. 

of proceedings for enforcement of order of railroad commissioners, 4733, 4763. 
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COSTS — (continued). 
in actions for violation of law relative to demurrage, 4794. 
in garnishment proceedings, 7587. 
on foreclosure of liens, 7792. 
in proceedings for perpetuation of testimony, 7933. 
against insolvent corporation, 8010. 
in partition action, 8040, 8068. 
in foreclosure of mortgage by advertisement, 8098. 
in actions to quiet title, 8152. 
in proceedings to establish dams, 8318. 
on arbitration, 8347. 
on award of arbitrators, 8340. 
on setting aside of arbitrators, 8342. 
in offer of compromise, 7856, 7857-7859. 
in proceedings for change of name, 8499. 
right of creditor to costs in action upon claim allowed in part, 8744. 
in justice’s court, 9105-9107. 
in prohibition cases, 10110. 
of proceedings for violation of prohibition law, 10124. 








COTTON. 
power of cities as to storage of, 3599 (50), 3818 (45). 


COUNSEL. 
power of governor to employ on behalf of state, 111. 
defendant in criminal action, entitled to, 10721. 
in criminal cases, restricted, 10830. 
number to be heard on appeal in criminal cases, 11011. 


COUNT. 
food to be sold by, when, 3010. 


COUNTERCLAIM. 
how pleaded, 7449. 
may arise out of what, 7449. 
allegations relative to, not denied, deemed admitted, 7467. 
when judgment entered for, 7679. 
judgment on admission of, 7600. 
judgment on, upon failure to reply to, 7453. 
in action to quiet title, 8151. 
not set up in action of forcible detainer in justice’s court, 9072. 
See also Set Off. 


COUNTERFEITING. 
of trade-marks, 9711. 
of coin, as forgery, 9896, 9897. 
uttering forged coin as forgery, 9906, 9907. 
having counterfeit coin in possession as forgery, 9904. 


COUNTIES. 

as to county bonds, see Bonds, State, County and Municipal, § 3. 
§ 1. In general. 

to be divided into fire break districts, 2801. 

seal to be provided, 3265. 

map of the county, how made, 3279. 

‘county records, places for keeping, 3292. 

property of, as exempt from taxation, 2078. 

sale of property belonging to the county, 3274, 3294. 
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COUNTIES — (continued). 


§ 2. 


§ 3. 


§ 4. 


liability of, for state taxes, 2183. 
right of county to take by eminent domain, 8203. 
right of county to be purchaser at tax sale, 2191. 
taxes for subsequent years not to be levied on lands bid in by, 2326. 
to refund for void tax sales, when, 2200. 
to share in support of poor, 2508. 
liability of, for expenses of insane persons, 2568-2571. 
liability for costs where venue has been changed, 7810. 
claims against duty of county commissioners to deduct taxes due from persons pre- 
senting claims, 4227. 
judgment against county, how paid, 3251. 
evidences of indebtedness issued by counties to bear certificates stating that they are 
within the debt limit, 3491. 
apportionment of railroads for taxation, 2243. 
what term as used in code of criminal procedure includes, 11180. 
Organization in unorganized territory. 
procedure, 3191. 
duty of governor upon presentation of petition for organization of county, 3192. 
location of temporary county seat, 3193. 
Officers, 
appointment, 3193. 
duty to qualify, 3194. 
division into commissioner districts, 3195. 
records affecting real estate to be transcribed, 3196. 
each new county to constitute a subdivision of a judicial district term of court, 3197. 
Division of counties. 
procedure, election, form of ballot, canvass of vote, 3205. 
elections, how conducted, 3210. 
location of county seat in newly organized county, 3208. 
officers for new county to be appointed by county commissioner, 3207. ara 
county commissioners appointed for newly organized county to be governed by existing 
laws, 3209. 
justices of the peace and constables to continue to hold their offices, 3207. 
records to be transcribed upon organization of new county, 3211. 
division of property, 3213. 
division of public funds on hand, 3214. 
apportionment of indebtedness, 3212. 
revenue of counties upon division of counties, 3227. 
indebtedness of newly organized county, how paid, 3221, 3222. : 
funds of a newly organized county for payment of existing indebtedness of the terri- 
tory, 3222. : 
bonds of a newly organized county for payment of existing indebtedness of the terri- 
tory, 3222. 
effect upon the judicial district, 3228. 
terms of district court in newly organized county, 3229. 
change of venue in actions or proceedings, 3230. 
organization of new counties as affecting proceedings in pending actions, 3231. 
right of newly organized county to issue liquidated bonds, 3224. 
county treasurer of a newly organized county to keep a bond register, 3223. 
tax for payment of bonds, 3225. ete 
as sifeting liability of school districts for bonds issued by such district, 3218, 3219. 
Change of county lines. 
as affected by the area and population, 3202. 
organization of new county, when authorized, 3205. 
procedure, election to pass upon the question, 3199. 
notice of election, how given, 3200. 
form of ballots, 3201. 
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COUNTIES — (continued). 


§ 5. 


§ 6. 


§ 7. 


§ 8. 


§ 9. 


discretion of county commissioners as to the calling of a second election to pass upon the 
question of changing county lines, 3204. 
county commissioners for new county to be appointed by governor, 3206, 
township officers within transferred territory to continue to hold their respective offices, 
3201. 
apportionment and payment of existing indebtedness, 3203. 
effect upon assessment and collection of taxes, 3201. 
effect upon judicial and other official proceedings, 3201. 
Organization of McKenzie county. 
provisions relative to the organization of McKenzie county, 3245-3249. 
Commissioner districts. 
county to be divided into commissioner districts to correspond to the number of county 
commissioners authorized, 3261. 
redistricting upon enlargement of counties, 3216. 
provision for change of boundaries of, 3262, 
redistricting board, 
how constituted, 3262. 
duties, in general, 3263. 
powers, in general, 3262. 
school districts and road districts within counties are to be renumbered and renamed 
upon the change of districts, 3217. 
County seat. 
in newly organized counties, 3193, 3208. 
trains to be stopped at, 4652. 
removal of county seat, 


procedure for removal, petition to county commissioners, 3233. 
elections for removal, notice, ballots, canvass of result, 3234, 3235, 3236. 
election to pass upon question of removal to be held only once in ten years, 3239. 
statement of result of election to remove, 3238. 
contest of election for removal of, 1051. 
when change takes effect, 3237. 
subsequent removal, petition for, 3240. 
special provisions for removal of county seat, 3241-3244, 
County buildings. 
See Jails; County Workhouse; Courthouse. 
power and duties of county commissioners as to the erection of new buildings, 3460. 
contract for the erection of, duty of county commissioners as to letting, 3296. 
county commissioners authorized to sell, repair or destroy, 3274, 3297. 
sale, notice, disposition of proceeds, 3274. 
duty of county treasurer to insure, 3344. 
lignite coal to be used for fuel in county buildings, 1828. 
building funds, 
creation of, 3287, 3288. 
expenditure, 3295. 
Officers, in general. 


See also County Auditor; County Commissioner; County Surveyor; County Treasurer; 
Sheriff. 


jurisdiction of county officials, 3232, 


to be advised on matters relating to the duties of their respective offices by the state 
attorney, 3376. 


officers, 


elective officers in organized counties, enumerated, 3257. 
to be nominated at primary elections, 852. 

time for beginning of term of office, 677. 

duty to furnish state bond, 193. 
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officers — (continued) . 
appointment upon organization of county, 3193. 
provision for appointment of additional justices of the peace and constables, 3258. 
deputy officers, 
qualifications, 705. 
resignation before entering on duties, 1033. 
speculation by county officers, punishment, 10188, 
penalty for failure to make official reports, 3542. 
§ 10. County boards, in general. 
See County Boards. 
qualifications of members and officers of, 705. 
§ ll. Finances. 
accounts, 
examination by state examiner, 228. 
discrepancies in account with state, how adjusted, 2209. 
county budget, 
procedure for preparing annual county budget, 3312, 3314. 
county funds, 
depositaries of, how designated, 3315-3329. 
for use of state’s attorney for trial and investigation of criminal cases, 3382-3386a. 
annual statement of the receipts and disbursements of, 3365. 
county building funds, 
creation of, 3287, 3288. 
expenditure, 3295. 
extraordinary expenditures, 
provision for submission to voters, 3280-3286. 
warrants, 
manner of drawing county warrant, 3289, 3369. 
interest upon, 3306. 
registration of warrants, order of payment, 3352. 
right to cancel uncalled for, 3272. 
issued by county auditor to be numbered, 3307. 
$ 12. Unorganized counties. 
jurisdiction of justice of the peace in, 9008. 
instruments recorded, where, 5559. 
judgment against realty in, where filed, 7691. 
county commissioner to act as overseer of the poor, in, 2526. 
valuation of public service corporations in, 2147. 
taxation of railroads in, 2245. 
property of public utilities companies to be assessed for state taxes only, 2252. 
wolf bounty, how paid, 2654. 
ferry license in, how obtained, 2065. 


COUNTY AGRICULTURAL AND TRAINING SCHOOL, 
See Agricultural College and Schools, § 2. 


COUNTY ATTORNEY. 
See State’s Attorney, 


COUNTY AUDITOR. 
§ 1. In general. 
election, 3257. 
bond, 663, 701. 
term of office, 3505. 
oath and bond of, 701. 
salary, 3506. 
deputy, 3507, 3537, 
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COUNTY AUDITOR — (continued). 


g 2. 


§ 3. 


§ 4. 


removal by governor, 685. 
duty of county commissioner to provide office for, 3293. 
fees of, as clerk of sale of public land, 307. 
fees of, for recording tax deeds, 2209. 
exempt from jury duty, 814. 
not to purchase real cstate at sale for delinquent taxes, 2196. 
liability of, 
for failure to canvass returns, 9439. 
for acts of deputy, 701. 
for failure to make returns respecting hail insurance, 187. 
prosecution by county commissioner for failure to make settlement or for mis- 
application of fund, 3375. 
for failure to perform duties of office, guilty of misdemeanor, 9835. 
Ea officio. 
clerk of the board of county commissioners, 3366. 
member of county board to select jurors, 822. 
member of county board of appraisers, 300. 
clerk of board of equalization, 2138. 
member of state canvassing board, 872. 
Powers of. 
may take acknowledgments within limits of his district, 5564. 
appoint deputy, 701. 
to administer oaths, 833. 
to assign right to unredeemed lands, 2327. 
Duttes. 
in gencral, enumerated, 3373. 
to keep office hours, when, 2160. 
qualify before the first Monday of April succeeding election, 678. 
to deliver money and records to his successor, 3368. 
as to taking census, 1892, 1897. 
as to statistics, 1905-1908. 
as to feeble minded, 1717. 
as to homes for orphans, 5104. 
as to state bounty for wolves, 2640, 2646-2649, 2654. 
with regard to government licenses, 10153. 
to issue license for hawkers and peddlers, 3031, 3082. 
as to abstractors of title, 3091, 3092. 
to certify to abstracts of title, 3099. 
in selection of jurors, 822. 
in regard to hail insurance, 178. 
as to distribution of seed grain purchased by county, 3481. 
upon dissolution of township, 4281. 
to report violations of statistic law, 165. 
not to record deed until all taxes paid, 2212. 
where part of tract of land is transferred, 2213. 
to execute deeds for property bid in by county, when, 2202. 
in respect to the transfer of deeds, patent or final decree of distribution, 2212. 
to provide blank forms of bonds for township and school district officers, 670. 
to issue warrants for highway improvements, 1949. 
as auditing officer, 
as to drawing of county warrants, 3369. ” 
as to examination of official bonds of township and school district officers, 670. 


as to auditing account of board of county commissioners in connection with the ere 
tion of county buildings, 3461. 
as to furnishing information, 


as to distribution of laws, journals and documents, 80. 
distribution of supreme court reports, 745, 
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COUNTY AUDITOR — (continued). 
as to furnishing information — (continued). 
to advertise constitutional amendments, 979. 
to furnish names of township clerks to state registrars, 457. 
to inform commissioner of insurance of appointment of official hail insurance 
adjusters, 181. 
to notify governor of vacancy in legislative assembly, 1033. 
to notify road supervisors of proceedings relative to the opening, discontinuing or 
altering of highways, 1933. 
to make annual statement as to county funds, 3365. 
to prepare plat of county showing the boundaries of school districts, 1149. 
to furnish certain data to state statistician, 1908. 
to notify state auditor of the organization of new townships, 4076. 
to furnish county commissioners statement of the amounts necessary for county 
institutions, 3313. 
to report to state auditor information filed by railroad and telephone companies, 
, 4816. 
to send railroad and telephone companies maps of county, 4814. 
to publish pure food list, 2887. 
as to enforcement of laws, 
to refrain from issuing order for funds to officer failing to file bond, 670. 
when assessor fails to complete the terms of statistics, 1906. 
to enforce provisions relative to branding of cattle, 2636. 
to enforce provisions of statute relative to reports of property of railroad and tele- 
phone companies, 4820. 
to institute suit against defaulting county treasurer and his surety, 3359. 
as to records, 
to keep duplicate cash book, 2161. 
to keep docket book of papers filed, 3371, 3372. 
to preserve certificates of nominations, 963. 
to keep record of officers elected in villages, 3858. 
to number and register county warrants, 3370. 
to keep accounts current with county treasurer, 3367. 
to keep record of proceedings of county board of review, 2138. 
to keep records of official proceedings of the board of county commissioners, 3366. 
to furnish reports of county commissioners to newspapers, 3310. 
to retain affidavit for wolf bounty, 2640. 
as to sale of state lands, 
to return abstract of settlement of a sale of state land to state auditor, 329. 
to publish notice of adjournment of sale of public lands, 305. 
to act as clerk of sale of public lands, 307. 
as to elections, 
with respect to elections generally, 3374. 
to place name of applicant upon primary election ballot, 854. 
to deliver ballots to election inspectors, 965. 
to give notice of list of officers to be nominated, 866. 
to mail statement of canvassing board to candidates, 873. 
to transmit abstract of votes at primary election to secretary of state, 874. 
at primary election where two or more counties form one legislative district, 875. 
to notify precinct committee-men of election, 889. 
as to party registration, 918, 919. 
to publish and post notice of public election, 921, 922. 
to prepare ballots and poll books, 964. 
to have election instructions printed, 9668. 
to provide poll books, 967. 
to publish nominations, 975. 
to give notice of election, 981-982. 
as to absent voter ballot, 995-1004. 
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COUNTY AUDITOR — (continued). 
as to elections — (continued). 

to call canvassing board together, 1009, 

to make abstract of votes, 1009. 

to issue certificate of election, 1009. 

to issue certificate on tie vote, 1010. 

to forward abstract of votes to secretary of state, 1013. 

to provide blanks for registry, 1103. 

as to taxation, 

in general, 
to furnish books and blanks to assessors, 2123, 3642. 
to furnish list of taxable lands to assessors, 2123. 
to examine assessment book and have returns corrected, 2136. 
as to correction of assessment roll, 2136, 2137. 
to calculate changes of assessment list made by county board of review, 2140. 
on receipt of proceedings of state board of equalization, 2143. 
to make statement of amount of state taxes abated, 2165. 
to make monthly settlement with treasurer of taxes collected, 2180. 
to keep account with township of taxes paid, 2181. 
to furnish state auditor with abstract of tax list of county, 3253. 
to correct false lists and returns, 2216. 
as to recording proceedings for assessment of benefits in drain proccedings, 

2470. 

to keep a special assessment record, 3729. 


to appoint township assessors where the township board has failed to fill the 
vacancy, 4174. 


as to making out tax list, 
to fix rate of taxation, 2148. 
to acknowledge receipt of tax levy, 2149. 
to make out tax list, 2152. 
as to making out tax list for city taxes, 4046. 
to include in tax list annual tax for state educational institution, 1417, 1744. 
to levy poll tax for support of the public schools, 1224. 
to enter bankrupt stocks on tax roll, 2254. 
to enter grain on tax roll, 2258. 
in respect to taxation of coal mines, 2120. 
to make list of property escaping taxation, 2292. 
special assessments and taxes, 
Special taxes for improvement of streets and sidewalks in villages, 3879. 
Village taxes in making out tax list, 3875. ; 
assessments against abutting property owners for the building or repair of 
sidewalks in villages, 3906. 
police tax levied in unorganized towns and villages, 3908. 
delinquent taxes, 
property escaping taxes, 2217. 
as to list of uncollected taxes, 2169. 
upon removal of delinquent taxpayer, 2176. 
as to land forfeited or sold for taxes, 
to make list of lands forfeited to state for failure to pay taxes, 2307. 
not to extend notations for regular tax sale against lands sold under judg: 
ment for same, 2322, 2323. 
to give notice of sale of real ‘estate for delinquent taxes, 2189. 


to make record of sale of real estate for taxes, 2195. 
to keep tax deed record, 2207. 


to give notice of expiration of redemption, 2223. 
as to redemption of lands where owner dies after sale, 2224. 
to 


execute deeds to purchaser at sale of real property for taxes, 2205, 2206. 
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COUNTY BOARDS. 
See County Commissioners. 
as to county board of review and equalization, see Taxes, § 11. 
as to county board of health, see Health, § 2. 
as to county canvassing board, see Elections, Primary, § 5; Elections, § 12. 
as to county committee, see Elections, Primary, § 8. 
as to county board of appraisers, see Public Lands, § 4. 
qualifications of members and officers, 705. 


COUNTY BONDS. 
See Bonds, State, County and Municipal, § 3, 


COUNTY BUDGET. 
procedure for preparing, 3312, 3314, 


COUNTY BUILDINGS. 
See Counties, § 8. 
See also Jails; County Workhouse; Courthouses, 


COUNTY COMMISSIONERS. 
$1. In general. 
to be nominated at primary election, 852. 
election, 3257. 
appointment of county commissioners upon division and organization of new county, 3208, 
number of, 3257. 
——— may be changed, how, 3260. ; 
——— Procedure for the increase or reduction of the number of county commissioners, 
3260. 
bond, condition and amount of, 667. 
qualifications of members and officers of county boards, 7035. 
term of office, 3264. 
removal by governor, 685, 
vacancies, how filled, 697. 
compensation, 3533. 
jury duty, exempt from, 814, 
chairman, 
election, 3267. 
duties in general, 3267. 
state’s attorney to be legal adviser of the board, 3376. 
time and place of holding meetings, 3266. 
tie vote withholds decision of board until next meeting, 3268. 
session of board to be ublic, 3290. 
copies of proceedings by the board of county commissioners certified by the county 
auditor to be received as evidence in all courts of the state, 3269. 
Proceedings of the board to be published in three newspapers in the county. legal rate 
therefor, 3308, 3309. 
record of official proceedings to be kept by county auditor, 3366. 
appeal from decision of boards of county commissioners, procedure, 3298-3301. 
settlement of accounts of county officers, 3303-3305. 
Proceedings for preparing annual county budget, 3312, 3314. 
settlement of disputed claims, 3449, 3450. 
agreement for false assessment, misdemeanor, 9831. 
§ 2. Ez officio. 
member of board of appraisers, 300. 
fence viewers in counties not divided into civil townships, 4316. 
chairman of, as member of county canvassing board, 872. 
to act as overseer of the poor in unorganized counties, 2526. 
county auditor ex officio clerk of board of county commissioners, 3366. 
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COUNTY COMMISSIONERS — (continued). 


§ 3. 


5 4. 


appointments to be made by, 

official adjuster of hail insurance, 181. 

inspectors of election in unorganized townships, 952. 

to fill vacancies in county, and precinct offices, 696. 

to appoint census enumerators, 1899. 

to appoint county superintendent of highways, 1990a. 

to appoint live stock inspector, 2755. 

to appoint sheep inspectors, when, 2741. 

to appoint fire wardens, 2S01. 

to appoint county officers for newly organized county, 3207. = 

——- appointments in newly organized county to be governed by general provisions 
of existing laws, 3209. ; 

township officers where the township failed to hold the annual town meetings and 
elect officers, 4155. 

drain commissioners, 2462. 


to appoint forest fire wardens in organized townships, 4291. 
Powers. 


in general, enumerated, 3273. 

to preserve order and punish for contempts, 3270. 

authorized to administer oaths, 833. 

to bind minor, when, 4476. 

may purchase poor farm, when, 2529. 

to refuse to aid in support of poor, when, 2508. 

to remove delinquent county treasurer, 3360. 

to require county treasurer to give an additional bond, 3361. 

to remove sheep inspector, when, 2754. 

to sell property of the county, 3274. 

to purchase ground and award contract for erection of county buildings, 3460. 

accounts for erection of county buildings, how audited, 3461. 

to sell, repair, or destroy county buildings, 3297. 

to entertain original jurisdiction in organized counties only, 2499. 

in respect to levying taxes for promotion of diversified farming, 2263. 

in respect to levying taxes for the prevention of tuberculosis, 2266-2268. 

levy a special tax for the promoting of immigration to the state, 3277, 3278. 

issue warrants for the purchase of seed grain in lieu of issuing county bonds, 3478. 

to issue warrants upon county treasurer, 3289. 

to cancel and destroy warrants drawn on county funds, when, 3272. 

authorize county officers to employ additional help, 3539. 

in reference to preservation of town and city plats, 3953. a 

commissioners of newly organized counties authorized to issue liquidating bonds an 
levy taxes to provide for payment, 3224, 322d. 

to forfeit land not limited by article for tax judgment sales, 2345. 


to have map of the county made from the original survey by the United States, 3279. 
Duties. 


in general, 
to appraise estrays, 2661. 
as to bounty for killing wolves, 2640. 
as to apprenticeship, 4488. 
as to abstractors of title, 3080, 3093. 


to make examinations of trees planted for bounty, 2816. 
to establish scales, 3016, 3017. 


to purchase duplicate weights and measures, 3001. 

in respect to right of way for telephone lines, 5144. 

as to electric railway right of way, 5145. 

upon presentation of petition for changing name of a town or village, 3976. 
prepare estimates and tabulations for the annual county statement, 3314. 
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COUNTY COMMISSIONERS — (continued). 
in general — (continued). 
as to examination of records of county officers, 3543. 
to submit question of removal of county seat to voters, 3234, 
as to jail inspection, 11322. 


to fix the number and amount of compensation of deputy clerk of the district court, 


3496. 


to designate newspapers qualified to publish the Proceedings of the board as pro- 


vided by law, 3307. 


to divide the county into commissioner districts to correspond to number of 


county commissioners authorized, 3261. 
to provide and keep a seal for the county, 3265. 
to designate place for sales in chattel mortgages, 8133. 


to enforce obedience to its orders of attachment and other compulsory process by 


the imposition of fines, 3270. 
to hear appeal from decision of overseers of the poor, 2513, 
to prosecute in bastardy proceedings, when, 10494. 
as to county buildings, 


to create a county building fund, and transfer unexpended balances from certain 


funds, 3287. 
as to erection and repair of county buildings from current revenue, 3294. 
as to expenditure of county building fund, 3295. 
as to letting contract for the erection of county buildings, 3296. 
as to drains, 


to keep a record of the proceedings for the establishment and construction of drains, 


2484, 
to keep drains open and in repair, 2486. 


to make rules and regulations for the repairing and keeping open of drains, 2487. 


as to highways, bridges, etc., 
where proceedings are taken for laying out highway, 1921-1939. 
to order survey for highways, 1947. 
in respect to improvements of highway, 1948. 
to advertise for bids to construct bridges, 1951. 
to supervise and repair bridges, when, 1953. 
to apportion cost of bridges over rivers, 1955. 
in respect to highways across bridges over navigable rivers, 1955, 1956. 
to apportion road tax, when, 1959. 
to apportion county into road districts, 1959. 
to appoint road supervisors, 1960. 
to expend road taxes, 1971. 
to levy tax for paying road commissioner, when, 1972. 
to give permission for private improvements of highways, 1992. 
to fix per diem rate of road labor, when, 2015. 
to grant ferry license, 2063. 
to declare ferry leases void, when, 2070. 
to post notices on bridges, 2055. 
in respect to wagon road corporations, 4822-4824. 
to issue authority to bridge companies to collect tolls, 4996. 
as to agriculture, 
as to destruction of noxious weeds, 623, 624, 2817, 2813. 
in respect to agricultural training school, 1465. 
as to county fairs, 1867, 1874. 
to require itemized statement from sheep inspectors, 2746. 
to pay for burial of animals infected with contagious disease, 2697b. 
to provide tools and appliances to prevent spread of prairie fires, 2800. 
as to the construction of fire breaks, 2802-2805. 
as to destruction of grasshoppers, 2868. 
as to extermination of gophers, 2869-2872. 
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COUNTY COMMISSIONERS — (continued). 
as to agriculture — (continued). 
as to distribution of seed grain purchased by county, 3479, 3480. 
to arrest and prosecute persons misappropriating seed grain furnished by the 
county, 3485. 
to advertise intention to distribute seed grain, 3486. 
to offer reward in case of injury to farm buildings, 10087. 
as to live stock, 
as to formation of stock district, 2618. 
in respect to Texas cattle, 2676. 
to establish dipping tank stations, when, 2780. 
to make appropriation for dipping stations, 2781, 2782. 
in respect to live stock protective associations, 2787-2789. 
as to boundaries of counties, townships, etc., 
to order an election to pass upon the question of changing county lines, 3099. 
as to calling a second election to pass upon the change of county lines, 3204. 
to redistrict territory upon organization of new county, 3215. 
to redistrict county upon enlargement by the addition of unorganized territory, 3216. 
to perpetuate section corners and quarter posts, 3437. 
upon the presentation of petition for extension of the corporate limits of villages, 
3901. 
to establish monuments fixing section corners in unorganized townships, 4246. 
as to the preservation of section corner monuments in unorganized townships, 
4286-4290. 
upon the presentaton of petition for incorporation of villages, 3844, 3845. 
upon the presentation of a petition for the organization of townships, 4072. 
upon presentation of petition for the division o forganized townships, 4081, 4082. 
submit the question of change of county seat to voters at general election, 3234. 
as to financial matters, 
to superintend fiscal affairs of county, 3276. 
to issue warrants upon county treasurer, 3289. 
as to raising revenue for payment of judgments against county, 3251. 
to submit to voters question of making extraordinary expenditures of county 
funds, 3280-3286. : 
to provide a fund for the use of state’s attorney in the preparation and 1D 
tion of criminal cases, 3382-3386a. 
in respect to settlement of account of county treasurer, 3363. ae 
to prosecute county auditor for failure to make settlement or for misapplication 
of public funds, 3375. 
as to examination and settlement of accounts of county treasurer, 3343. 
as to records, 
to keep record books of all its proceedings, 3271. 
to transcribe records required to be kept in county offices upon organiza 
counties, 3211. 
as to care of children and other dependents, 
to bring action for support of child, 4430. 
in respect to the adoption of children, 4444. 
in respect to dependent children, 5109, 5110. . 
to approve bonds given by foreign societies maintaining homes for orphans, 5108. 
as to feeble minded, 1717, 1719. 
in respect to treatment of drunkards, 3164. 
as to schools, 
to organize school district, 1]41. 
to pay salary of county superintendent only upon his filing report W 
intendent of public instruction, 1125. 
in establishment of agricultural school in two or more adjoining counties, 1466. 
as to elections, 
to divide county into election precincts, 950. 
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COUNTY COMMISSIONERS — ( continued). 
as to elections — (continued). 
to provide ballot boxes, 968. 
to canvass votes, when, 1009. 
in respect to contest of county seat elections, 1055. 
upon the presentation of a petition for the holding of an election to pass upon 
the question of increasing the jurisdiction of the county court, 8926. 
as to taxation, 
to abate taxes, when, 2165. 
as to list of uncollected taxes, 2169. 
to equalize assessment of bankrupt’s stocks, 2255. 
to levy state tax, when, 2260. 
to levy gopher tax, 2261. 
to make list of unpaid state tax, 2271. 
in respect to assessment of property which had escaped taxation, 2292-2294. 
to award advertising for tax judgment sales, 2334. 
to institute and conduct Proceedings for judgment against land sold to state or 
county for taxes, 2306. 
as to assessment in unorganized counties, 2225. 
to levy tax for the payment of interest upon county bonds and to provide for 
payment of bonds, 3453. 
as to assessments, levy and collection of taxes in villages, towns or cities embracing 
territory in more than one county, 3564d. 
as to acceptance of city assessment roll, 3646. 
deduct taxes due from persons presenting claims against the county, 4227. 
as to assessment and levy of taxes in townships which have been dissolved, 4280. 
to provide certain office buildings, etc., 
provide jail, 3293. 
provide place for holding court, 3293. 
Provide offices for certain county officials, 3293. 
to provide room for jury, 10868. 
to provide food and lodging for jury, 10869. 
provide rooms for keeping of public records, penalty for neglect, 3292. 
furnish county superintendent of schools with office and supplies, 1138. 
provide office for state’s attorney, 3493. 
to provide office for grain commissioners, 2462. 


COUNTY COURT. 
officers and proceedings in, see Courts, County; also Courts, County Court with Increased 
Jurisdiction. 
as to clerk of county court, see Courts, Clerks of, §§ 3, 4. 


COUNTY FAIRS. 
See Fairs, § 3, 


COUNTY INSTITUTION . 
officers in charge to furnish statement for use in preparing county budget, 3312. 


COUNTY JUDGE. a 
See Courts, County, § 3; also Courts, County Court with Increased Jurisdiction, § 3. 


COUNTY LIVE STOCK PROTECTIVE ASSOCIATION, 
See Animals, § 16, 


COUNTY SEAT. 
See Counties, § 7, 
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COUNTY SUPERINTENDENT OF HIGHWAYS. 


See Highways, § 7. 


COUNTY SUPERINTENDENT OF SCHOOLS. 


See Schools and School Districts, § 23. 


COUNTY SURVEYOR, 


§ 1. 


§ 2. 


§ 3. 


§ 4. 


§ 5. 


& 6. 


In general. 
election, 3257. 
term of office, 3425. 
bond, 3425. 
removal by governor, 685. 
surveyor from adjoining county to act for county surveyor, when, 3429. 
liability for acts of deputy surveyor, 3426. 
Compensation of. 
schedule of fees authorized, 3532. 
fees for road surveys, 1950. 
fees for replacing section corner monuments, 4289. 
fees for surveying and platting cities and towns, 3949. 
Subordinates. 
deputies, 
number of authorized, appointment, 701, 3426. 
bond, 701. 
oath, indorsement on bonds, 703. 
assistants, 
how paid, 3437f. 
oath of assistants, 3434. 
chainmen, 
how paid, 3437f. 
character of chainmen to be employed for surveys in disputed cases, 3437c. 
oath of chainmen employed to assist county surveyor, 3434. 
Duties. 
as to the making of surveys, 3428. 
as to preservation of section corner and quarter posts, 3437. 
as to section corner monuments, 4288. 
to procure copies of the sealed notes and plats of the original surveys by the United 
States, 3432. 
to deliver all papers to his successor in office, penalty, 3431. 
Surveys. 
form in which surveys are to be made, 3433. 
re-survey and subdivisions, how made, 3437b. 
surveys in disputed cases, 3437c. 
location of corners, expenses how paid, 3435. 
presumption as to correctness of surveys made by county surveyor or his deputies, 3428. 


certificate of survey made by county surveyor as presumptive evidence of facts therein 
contained, 3427. 


Records. 

records to be kept by county surveyor, 3430, 3437. 
of sealed notes and plats, 3437a. 

form of records, 3437d. 


COUNTY TREASURER. 


§ 1. 


In general. 

election, 3257. 

eligible for two terms only, 3259. 

exempt from jury duty, 814. 

refusal to give additional bond as vacating office, 606. 
removal by governor, 685. 
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COUNTY TREASURER — (continued). 
removal by county commissioners, 3360, 
deputy, 
bond, 701. 
oath, indorsement on bond, 701. 
Salary, 3513, 3537. 
embezzlement by, 9930. 
Ealary and fees, 
salary, 3512. 
compensation, 
for receiving and disbursing of funds received from the sale of county bonds, 
3464, 3476. 
for the sale or exchange of county bonds, 3455. 
fees for certifying abstract of title to real estate, 3345, 
fees for collections on state lands, 328. 
§ 2. Bond. 
character of, 664. 
amount of, 327, 663, 664. 
premium of paid by county, 664. 
to be filed with county auditor, 662. 
number of sureties required, 673. 
liability for default, 2183. 
covers duties as to school lands, 327. 
additional bond may be required, 665. 
right of board of county commissioners to require, 3361. 
upon receiving proceeds of county building bonds, 3464. 
upon receiving proceeds of seed grain bonds, 3475. 
penalty for failure to furnish, 666. 
$ 3. Accounts. 
method of keeping, 3342. 
duty to exhibit to state, county or school officers, 3342. 
duty to render account with county commissioners, 3303-3305. 
to be examined and settled by board of county commissioners, 3343. 
right to be credited with interest paid on warrants or orders, 3363. 
final settlement of, how made, 2184, 
$ 4. Powers. 
appoint deputy, 701. 
to summon posse, 2158. 
to certify to abstracts of title, 3096. 
right to apply for letters of administration upon estates of decedents, 8988. 
$5. Duties. 
in general, 
enumerated, 3341. 
custodian of, 
drain funds, 2475. 
proceeds from sale of county seed grain bonds, i a 
to qualify on or before first Monday of May succeeding election, 673. 
to keep office open, when, 2160. 
to act as treasurer of county agricultural school, 1468. 
to act as treasurer of board of trustees of agricultural training school, 1457. 
to pay over moneys collected after settlement with auditor, 2182. 
to render account with county commissioners, 3303-3305. 
to assist in canvass of elections, 1009. 
as to selection of jurors, 822. 
in respect to fees for leasing public land, 263. 
as to payment on school lands, 326. 
to hold and retain moneys from sale of estrays, 2664. 
to destroy scalp of wolf for which bounty has been paid, 2640. 
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COUNTY TREASURER — (continued). 
in general — (continued). 
as to the auditing account of the board of county commissioners in connection with 
the erection of county buildings, 3461. 
to collection forfeitures due county, 2156. 
as to property about to be removed from the state, 2106. 
to pay indigent witness in criminal trial, 11023. 
as to disposition of property found upon dead body by coroner, 3421, 3422. 
as to insurance on county property, 3344. 
with respect to hail insurance, 180. 
to certify abstract of title to real estate showing the amount of taxes due and 
unpaid or tax title affecting the land; fees, 3345. 
as to disposition of fees of clerk of district court, 3497. 
to prosecute clerk of district court for violation of duty, 3388. 
in relation to property in towns, cities and villages situate in more than one 
county, 3564e. 
as to road labor receipts, 2010. 
to deliver to successor, what, 2184. 
failure to perform duties of office, guilty of misdemeanor, 9835. 
as to taxes, 
ex officio collector of taxes 
for whatever purpose levied, 2156. 
for county purposes, 3342. 
for cities, 4047. 
for villages, 3876. 
for villages in one or more counties, 3940. 
in respect to collection of taxes, in general, 2155-2163. 
to give notice of rate of taxation and time of payment, 2155. 
to appoint deputy treasurer, when, 2155. 
as to the collection of city taxes, 3682, 4047. 
as to collection of special assessments for public improvements in cities, 3729. 
as to adding penalties and interest on collection of special assessments, 3732. 
as to collection of taxes in villages for sidewalks, 3900. 
to collect tax levied to pay judgment against school district, 1223. 
as to collection of school taxes, 1221, 3682. 
to collect drain taxes, 2475. 
as to collection of tax on live stock of non-resident owner, 2227. 
to give notice of unpaid taxes, 2166. 
to make list of unpaid personal taxes, 2166. 
to return certified list of uncollected taxes to auditor, 2188. 
to furnish state auditor monthly statement of taxes collected, 3254. 
to make monthly settlements with auditor for taxes collected, 2180. 
to report state tuition fund to state auditor, 1209. 
to report erroneous assessment to auditor, 2163. 
to report to township clerks as to money belonging to the township, 3346. 
to keep account with township of taxes paid, 2181. 
to pay to state treasurer monthly, funds collected for the state, 3250. 
as to the payment of village taxes to village treasurer, 3876. 
as to payment of road taxes, 4050. 
to receive orders in payment of taxes, when, 2162. 
to receive road warrants in payment of taxes, 3356, 3357. 
upon payment of taxes after judgment, 2179. 
as to receipt and payment of inheritance taxes, 8980, 8984, 8998. 
as to purchasing real estate at sale for delinquent taxes, 2196. 
as to county funds, 
as to receiving and paying out county funds, 334]. 
as to speculation in county funds, penalty, 3362. 
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COUNTY TREASURER — (continued). 


as to county funds — (continued). 
as to annual statement of county funds, 3365. 
as to the payment of bridge funds, 4051. 
as to school funds, 
as to payment of school moneys to school district treasurer, 1219. 
to keep account with each school corporation, 1220. 
to transmit to state treasurer fund received from teachers’ insurance and retire- 
ment fund, 1513. 
to receive funds of teachers’ insurance and retirement fund, 1508. 
as to annual statement of school funds, 1220. 
as to county bonds, 
to keep a record of all county bonds issued, 3452. 
to register bonds issued by county, 3223. 
to pay county bonds at maturity, 3454. 
as to payment of interest and principal on county seed grain bonds, 3476. 
as to payment and cancellation of county building bonds, 3466. 
as to warrants, 
order of payment of warrants, 3350. 
registration of warrants, 3350. 
redemption of warrants, 3356, 3357. 
as to keeping warrant book; form of book, 3349. ° 
as to keeping warrant register, form of register, 3351. 
§ 6. Penalties. 
for failure to perform duties, 9835. 
for loaning county funds or using the same for his own purpose, 3364. 
for delivery of false tax receipt by, felony, 10258. 
for embezzlement, 9930. 
liability for acts of deputy, 701. 
liability of, for state taxes, 2183. 
duty of county auditor to institute suit against defaulting county treasurer, 3359. 


COUNTY WORK HOUSES. 
how provided for, 11318. 
vote on proposition, 11319, 
form of ballot, 11320. 


COURT HOUSES. 
as exempt from taxation, 2078. 
width of doors in, 2995. 
doors to swing out, 2995. 
selling liquor in, misdemeanor, 9425. 


COURT MARTIAL. 
powers of, not affected by penal code, 10379. 
Generally, see Militia, § 30. 


OOURTS. 
as to justices’ court, see Justice of the Peace, 
as to police magistrate, see Cities, § 18. 
military courts, see Militia, § 30. 
enumerated, 7336. 
sitting of courts to be public, exception, 7337. 
courts not open on Sunday and holidays, 7333. 
jurisdiction of magistrate on said days, 7338. 
courts of record enumerated, 7336. 
duty of county commissioners to provide place for holding court, 3293. 
when authorized to use temporary seal, 1913. 
is trustor, when, 6297. 
care of sick children, 11413. 
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COURTS — (continued). 


prejudice and bias of judge as cause for change, 7643. ; 
when injunctions to stay proceedings in courts should not be granted, in general, 
enumerated, 7214. 
decisions of, as an expression of law, 4328. 
racing near, misdemeanor, 9424. 
duties of, 
to determine punishment, 9202. 
in respect to evidence required in actions for divorce, 4400. 
in respect to dissolution of marriage, 4379. 
as to charge to grand jury in prohibition cases, 10129. 
seeruine icaouat af sascesinent due in action to test the validity of assess- 
ments for local improvements, 3768. 
when to sit for condemnation proceedings, 8217, 8218. 
special term of court for condemnation proceedings in public improvements, 3737. 
powers of, in condemnation proceedings, 8222. 
jurisdiction of, = 
to compel attendance of witness before board of inquiry of railroad commissioners, 
4739. 
to review insurance commissioner’s action upon form of policy, 6635f-6640. 
no party ballot for judiciary, 904. 
separate ballot for judicial nominations at primary election, 905. 
separate ballot for, at general elections, 906. 
attempt to intimidate judges, 9403. 


COURTS, CLERKS OF. 


§ 1. 


§ 2. 


Clerk of supreme court. 
as member of state board of canvassers, 876. 
custodian of state law library, 1843. 
appointment, term of office, 772. 
bond, 723. 
oath, 723. 
salary, 727. 
exempt from jury duty, 814. 
powers, 
to appoint deputy, 723. 
to administer oaths, 833. 
to take acknowledgments, 5563. 
to take deposition, 7891. 
to issue subpoena, 7872. 
duties, 
to procure necessary supplies for the court, 724. 
to transmit decisions of court, 7844. 
to furnish reporter copies of records and opinions, 734. 
to furnish copy of syllabi for publication, 726. 
to file with the state auditor statement of fees received, 729. 
to pay fees into state treasury quarterly, 729. 
right to require fees to be paid in advance or security given, 3548, 
when duties may be performed by deputy, 7235. 
appropriation for, 652. 
Clerk of district court. 
ex officio, 
clerk of county court with increased jurisdiction, 9870. 
member of state canvassing board, 872. 


member of county board to select jurors, 822. 
election, 3257. 


bond, 663. 
salary, 3494 
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COURTS, CLERKS OF — (continued). 
deputy, 
number of deputies, how determined, 3496. 
qualifications, 704, 706. 
bond, 701. 
oath, indorsement on bond, 701. : 
compensation, 3496. 
office, duty of county commissioners to provide, 3293. 
notice may be served on for non-resident, when, 7957. 
exempt from jury service, 814. 
entitled to legislative journal, 75. 
powers, . 
to adjourn court, 3389. 
to take depositions, 7891. 
to issue subpoenas, 7872. 
to administer oaths, 833. 
to certify to abstracts of title, 3096. 
to appoint deputy, 701. 
duties, : 
in general, enumerated, 3387. 
in attachment, 7540-7543. 
to act in selection of jury, 822. 
in drawing jurors, 823, 825. 
to make list of names of jurors furnished him, 821. 
as to criminal jury, 10775. 
to issue bench warrant, when, 10929. 
to issue subpoenas in criminal actions, 11027. 
to record verdict in criminal case, 10898. 
to enter orders in minutes of criminal cases, when, 10907. 
with respect to testimony taken before coroner’s jury, 3416. 
as to preservation of records, 843. 
to keep a register of actions, 7967. 
to enter cause on calendar, 7610. 
to keep judgment book, 7685. 
to copy insolvency records, 8350. 
to docket judgments, 7699. 
to make judgment roll, when, 7688. 
to file transcript of judgment, 7695. 
to enter judgment of justice’s court, 7705. 
to enter assignment of judgments, 7700. 
to enter affidavits for renewal of judgment, 7604. 
where judgment docketed has been canceled, 7702-7704. 
as to mechanio’s liens, 6821. 
as to miner’s lien, 6840. 
as to securities in partition action, 8063. 
on appeal from justice’s court, 9170. 
as to certificate of record on appeal, 7822. 
as to transmitting decisions upon appeal from the county court, 8624. 
when change of venue is ordered, 10759-10764. 
to transmit papers on change of venue, 10850. 
as to delinquent taxpayers, 2177. ° 
to satisfy tax judgment, how and when, 2179. 
to attach together and preserve papers in tax judgment sales, 2343. 
to deliver transcript to sheriff in tax judgment sales, 2339. 
as to lands forfeited to the state for failure to pay taxes, 2308, 2311, 2316, 2333. 


as to stolen money and property, 11095. a 
to keep register of partnership doing business under fictitious names, 6431. 
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COURTS, CLERKS OF — (continued). 
fees, 
schedule of fees to be charged, 3498. 
duty to keep fee bill posted, penalty, 3549. 
right to require a deposit as security for fees, 3499, 3548. 
duty to keep a fee book showing amount of fees received, penalty for neglect, 3495. 
duty to report to county auditor amount of fees collected, penalty for neglect, 3495. 
disposition of excess of fees, 3497. 
in relation to delinquent taxpayers, 2177. 
bill of expenses for trial in action from another county, 7811. 
amercement of, 7771. 
penalty for neglect of duty, 3388. 
appropriating money, when felony, 8389. 
mutilation, etc., of record, felony, 8389. 
permitting escape, misdemeanor when, 9390. 
making false certificate, misdemeanor, 9440. 
disclosing presentments of grand jury, misdemeanor, 9433. 
disclosing deposition, misdemeanor when, 9422. 
liability for acts of deputy, 701. 
removal by governor, 6865. 
§ 3. Clerk of county court. 
appointment, qualification, 8520. 
exempt from jury duty, 814. 
powers, 
in general enumerated, 8521. 
to administer oaths, 833. 
to act as attorney, executor, administrator, guardian or appraiser, 8520. 
duties as to inheritance taxes, 8997. 
responsibility for official acts, 8520. 
§ 4. Olerk of county court with increased jurisdiction. 
appointment, 8970. 
term of office, 8970. 
salary, 8970, 8972. 
bond, 8971. 
clerk of district court ex officio clerk of, 8970. 
powers and duties, 
in general, enumerated, 8931, 8970. 
to give abstracts of judgments, 8943. 
fees authorized to be collected, 8958. 


COURTS, COUNTY. 
See also Courts, County Court with Increased Jurisdiction. 


actions by and against executors and administrators, see Executors and Administrators, 
§ 8. 


§ 1. In general. 


establishment and organization, 8514, 
seal, 8516. 


to be a court of record, 8514. 
time and place of holding county court, 8515. 
provision for holding court by judge of adjoining county, 8529. 


right of law partner of county judge to practice in county court, 8519. 
office of county judge, 


where kept, how provided, 8517. 
time for keeping office open, 8518. 
contempts, 
refusal or neglect to obey decree or order, 8588. 
power to punish for, 8534 (6). 
plnishment for contempt as a bar to an action, 8589. 
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COURTS, COUNTY — (continued). 


§ 2. 


amendments, 
to pleadings and motions, 8591. 
to process, 8590. 
costs upon the allowance of amendments, 8592. 
depositions for proceedings in county court, 8578. 
powers, 
in general, enumerated, 8525, 8534. 
to issue process and enforce obedience thereto, 8534. 
to postpone proceedings and hearings, 8534 (2). 
to compel the attendance of persons, 8534 (3). 
to restrain an executor, administrator or guardian, 8534 (4). 
to require persons to perform duties imposed by statute, 8534 (5). 
as to orders and decrees, 8534 (7) (8). 
as to unfinished business, 8534 (9). 
to make and certify transcripts, 8534 (9). 
to exercise incidental powers, 8534 (10). 
to act according to the code of civil procedure, 8534 (10). 
as to money in hands of an executor or administrator, 8840. 
as to sale of personal property in hands of an executor or administrator, 8839. 
as to sale of devised property, when, 5726. 
to appoint referee to examine the accounts of executors and administrators, 8836. 
to order partition in final decree of distribution of estate of decedent, 8849, 8851- 
8853. 
to require public administrator to account, 3448. 
in respect to trust companies, 6218. 
as to persons of unsound mind, 4474. 
duties, 
to canvass votes, when, 1009. 
as to railroad’s right of way over lands of decedent or ward, 8234. 
costs, 
right to award costs in an order or decree, 8586. 
right to award costs upon authorizing an amendment, 8592. 
fees, 
upon filing a petition for guardian, 3503. 
for appointment of guardian, 3503. 
for taking out letters of administration or letters testamentary, 3503. 
of sheriff for performance of duties required by law, 3516. 
for executing mandates of the court, 8523. 
Jurisdiction. 
in general, enumerated, 8524. 
extent of, 8531. 
over adjoining unorganized territory, 8528. 
method of obtaining jurisdiction, 8530. 
by issuance of citation, 8549. 
appearance of parties as conferring jurisdiction, 8530. 
objections to jurisdictional matters, how taken, 8532. 
exercise of jurisdiction as excluding subsequent exercise by another court, 8531. 
in criminal actions, 10402. 
to take the proof of a will, 8526. 
to grant letters testamentary, 8626. 
to grant letters of administration, 8526. 
to determine heirship, 8526. 
to appoint guardian, 4458, 8527. 
procedure to increase jurisdiction of county court, 8926, 8927. 
to abolish the increased jurisdiction, 8926, 8927. 
effect upon pending action of the reduction of the increased jurisdiction, 8928. 
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COURTS, COUNTY — (continued). 
§ 3. Judge of county court. 
powers and duties as magistrate, see Magistrate. 
member and chairman of commissioners of insanity, 2547. 
election, 3257. 
bond, amount of, 663. 
salary, 3500. 
fees, when acting as commissioner of insanity, 2565. 
right to require fees to be paid in advance or security given, 3548, 
office, 
duty of county commissioners to provide, 3293, 
where kept, how provided, 8617. 
deputy or clerk, 
compensation, 3501. 
exempt from jury duty, 814. 
disqualified to act in certain cases, 8535. 
powers, 
in proceedings for the probate of a will, 8644. 
to administer oaths, 833. 
to take acknowledgments, 5564. 
to solemnize marriages, 4361. 
to practice law, 8519. 
duties, : 
to procure seal for county court, 8516. 
as to time for transaction of business, 8518. 
with respect to wills, 5656-5658. 
with respect to custody of a will upon death of the testator, 8628. 
as to custody of records of the court, 8518. 
as to inheritance tax, 9988, 8994, 8997, 8908. 
as to issuance of marriage license, 4362. 
to procure physician’s certificate before issuing marriage license, 4374. 
to preserve marriage records, 4364. 
as to acting as attorney in matters that may come within the jurisdiction of the 
county court, 8519. 
in respect to release of persons alleged not to be insane, 2562. 
in respect to admission of patients to tuberculosis sanitarium, 2588. 
liability, 
for official acts of clerk of county court, 8520. 
for wrongful issuance of marriage license, 9727. 
for failure to perform duties of office, guilty of misdemeanor, 9830. 
removal from office by governor, 685. 
§ 4. Parties. 
petitioner defined, 8645. 
claimant defined, 8545. 
respondent defined, 85435. 
who are necessary parties, in general, 8545. 
substitution of parties, 8546. 
persons who may become parties, 8547, 8548. 
§ 5. Process. 
power to issue and to enforce obedience thereto, 8534. 
by whom executed, 8522. 
amendment of, 8590. 
citation, 
process by which court obtains jurisdiction of the parties is a citation, 
how issued, 8542. 
form of citation, 8549, 8550. 
form of citation for the probate of a will where it is believed testator left another 
will, 8637. 


9549. 
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COURTS, COUNTY — (continued). 


§ 6. 


es 
~ 


citation — (continued). 
hour intended when no hour is specified, 8593. 
time for appearance of parties, 8550. 
service of process and notices, 
manner of service in general, 8551. 
personal service, how made, 8556. 
service on attorney or guardian, 8552. 
service by mail, when and how made, 8553. 
service by publication, 
when authorized, 8554. 
how made and proved, 8557. 
when citation must be served, 8559. 
method of computing time, 
where service is made by mail, 8559. 
where service is by publication, 8559. 
direction as to mode of service must be endorsed on the citation or notice, 8555. 
right to waive service of process and notices, 8565. 
duty of the court to issue a new citation where service is deemed insufficient, 8573. 
power to compel the attendance of persons, 8534 (3). 
compensation of sheriff for executing mandates of the county court, 8523. 
Appearance. 
how made in general, 8560, 8565. 
by minor, how made, 8561, 8564. 
by incompetent person, how made, 8561, 8564. 
by special guardian, 8561-8564. 
as imparting notice, 8565. 7 
appointment of special guardian to appear for minors and incompetent persons, 8562. 
duty of the court where a respondent fails to appear, 8573. 


7. Procedure. 


for sale of property by guardian, see Guardian and Ward, § 9; by executors and adminis- 
trators, see Executors and Administrators, § 7. 
on appeal, see Appeals, § 2. 
for the probate of will, see Wills, § 9. 
for the granting of letters testamentary and of administration, see Executors and Ad- 
ministrators, § 2. 
for the appointment of guardians, see Guardian and Ward. 
as to distribution of estates, see Estates of Deceased Persons, § 6. 
when not expressely provided for by the probate code, 8534 (10). — 
for transfer of cases to county court of an adjoining county, 8536-3538. 
manner of approving bonds, 8625, 8627. 
for partition in the county court, 8854-8860. 
for the enforcement of a decedent’s contract to convey real estate, 8792-8796. : 
for setting aside homestead and family allowances out of the estate of a decedent, 8723— 
8728. 
for the summary administration where the estate is of small value, 8729. 
to compel executor or administrator to file an account, 
within six months after issuance of letters, 8824, 8826. 
at the expiration of one year from the time of his appointment, 8329. 
attachment, 8828, 8829. 
for removal of executors, administrators and guardians, 8699-8701. 
for action on the bond of an executor or administrator, 8305. 
for the discovery of property of a person under guardianship, 8019. 
for the discovery of property of decedent estate, 8800. 
to compel third. eo ina information concerning property of decedent, 8712, 
8713. 
for hearing and determining all questions as to advancements made by the decedent, 
8850. 
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COURTS, COUNTY — (continued). 


§ 9. 


for the establishing the right of heirship to real property, 8675-8681. 
for the care and disposition of unclaimed shares of an estate, 8867-8872. 
for the appointment of guardians for habitual drunkards or spendthrifts, 8890. 
to have fact of restoration of incompetent persons judicially determined, 8839. 
special proceedings, 
procedure for commencement of, 8566. 
pleadings in special proceedings, 
in general, enumerated, 8568. 
time to plead when proceedings are commenced by citation, 8567. 
petition, contents of petition, 8569. 
answer, contents of answer, 8570. 
formal requisite of a pleading in special proceedings, 8571. 
issue, how raised, 8572. 
form and contents of decision, 8579. 
Bonds required for probate code. 
See also Executors and Administrators, § 3; Guardian and Ward, § 2. 
manner of approving, 8625, 8627. 
justification of sureties, 8625. 
indorsement of approval by judge, 8627. 
where filed, 8627. 
nominal payee, 8627. 
right of action upon, 8627. 
right to deposit money in lieu of bond for costs, 8626. 
Hearing and trial. 
hour intended, when no particular hour is specified, 8593. 
manner of trying issues, 8576. it 
power of the court to examine the parties and inquire into all the circumstances, 8577. 
manner of taking testimony of witnesses unable to attend, 8578. 
right to take the deposition of witnesses, 8578. 
postponement, 
where granted, 8534 (2), 8574. 
how ordered, 8575. 


§ 10. Rehearing. 


procedure for obtaining, 8594, 8596, 8597. 
grounds for granting a rehearing, enumerated, 8595. 
duty of the court to grant a rehearing, 8698. 


§ 11. Orders and decrees. 


force and effect of, 8533. 
procedure for obtaining an order of the county court, 8681. 
orders that may not be given without notice, 8584. 
orders that may be given without previous notice, enumerated, 8583. 
hour intended when no particular hour is specified, 8593. 
form and contents of order, 8582. 
of a decree which settles an account, 8580. 
of decree admitting or denying the probate of a will, 8645. 
of decree admitting to probate a lost or destroyed will, 8647. . 
of decree for final settlement of account of an executor or administrator, 8/ 03. 
of decision in a special proceeding, 8579. 
objections to facts contained in motions or orders, hew made, 8585. 
conclusiveness of decree admitting will to probate, 8650. 697 
effect of decree granting or revoking probate of a will to revoke the former letters, 8 = 
time for making decree on final settlement of the account of an executor oF adminis- 
trator, 8838. 
order authorizing suit on the bond of an executor or administrator, 8805. 
enforcement of decree or order, 
which directs the payment of a sum of money, 8587, 8588. PF 
which requires or prohibits the performance of any act other than the payment " 
money, 8588. 
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power to open, vacate or modify, 8534 (7) (8). 
right to award costs in a decree or order, 8586. 
§ 12. Records. 
records required to be kept, 8539, 8540. 
manner of keeping, form of entry, 8540, 8541. 
manner of entering and numbering cases, 8544. 
record books to be numbered, 8543. 
duty of county judge as to care and custody of, 8518. 
force and effect of, 8533. 
to be open for inspection, 8518. 
power of the county court to make and certify transcripts, 8534 (9). 


COURTS, COUNTY COURT WITH INCREASED JURISDIOTION. 
§ 1. In general. 
application of general laws to county courts of increased jurisdiction, 8930. 
terms of court, 8938. 
calendar of causes standing for trial, 8935. 
powers, 
to issue warrants of arrest, 8962. 
to admit to bail, 8962. 
to receive plea of guilty and pass judgment in term time, 8963. 
to try criminal prosecutions in term time where accused waives trial by jury, 8963. 
to certify criminal prosecutions to the district court not within the jurisdiction of 
the county court, 8961. 
records, custody and care of, 8971. 
manner of collecting jury, 8939. 
schedule of fees authorized to be collected by clerk, 8958. 
taxation of cost in civil actions, 8957. 
provisional remedy, 8931. 
§ 2. Jurisdiction. 
in general, 8929. 
in criminal actions, 8929. 
concurrent jurisdiction with the district court, 
in civil actions, 8929. 
in appeals from final judgment of justices of the peace, 8932. 
$ 3. Judge. 
generally as to county judge, see Courts, County, § 3. 
powers and duties as magistrate, see Magistrate. 
salary, 8972, 8973. 
powers and duties, 
in general, 8931, 8933, 8934. 
as to care and custody of records of the court, 8971. 
as to acting as attorney at law during term of office; penalty, 8971, 8974, 
to take acknowledgments, 5564. 
to solemnize marriages, 4361. 
liability for acts of clerk of the county court, 8971. 
$ 4. Process. 
form of summons, 8944, 
by whom process may be served, 8942. 
compensation for service of process, 8042. 
service of process outside of the state, 8948. 
service of summons by publication, 8946-8949. 
§ 5. Procedure. 
Procedure in general, 8931. 
in garnishment proceedings, 8952, 8953. 
filing and service of pleading, 8945. 
for change of judge, 8955. 
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on appeal from judgment of justices of the peace, 8932. 
for taking appeals to supreme court, 

in civil actions, 8960. 

in criminal actions, 8969. 
Trial. 
time of, notice of trial, 8951. 
place of trial of civil action, 8954. 
continuance of cases to the next term, 8936. 
tight to postpone the trial of civil actions, 8937. 
eontinuance of trial in criminal cases, 8937. 
procedure for trial before another judge, 

in civil action, 8955 (3). 

in criminal prosecution, 8955 (1). 


necessity of preliminary examinations before trial of criminal actions, 8064. 


assignment of counsel on criminal action, 8965. 
compensation of counsel, 8965. 
jury trials, 
right to jury trials in criminal actions, 8966. 
waiver of jury trial in criminal actions, 8966. 
jury in criminal actions, how composed, 8967. 
number of challenges in criminal actions, 8967. 
right to jury trial in civil actions, 8956. 
waiver of jury in civil actions, 8056. 
Verdict and judgment. 
verdicts, 
right to vacate and set aside verdicts in civil actions, 8959. 
right to vacate and set aside verdicts in criminal actions, 8968. 
judgments, 
power to render judgments notwithstanding the verdict, 8959. 
power to affirm, modify or set aside judgments, 8959. 
motions in arrest of judgments, 8968. 
New trials. 
in civil actions, 8959. 
in criminal actions, 8968. 
Officers and attaches. 
as to clerk, see Courts, Clerks of, § 4. 
as to judge, see supra, § 3. 
bailiffs, 
appointment, powers, compensation, 8931. 
court stenographer, 
appointment, 8975. 
duties, in general, enumerated, 8975. 
compensation, 8975. 


COURTS, DISTRICT. 


§ 1. 


In general. 
powers, 
to correct errors in town, village or city plats, 3762-3765. 


to order a survey in proceedings involving disputed rights in mining property, 


to certify criminal prosecutions to the county court, 8061. 

to take bail, when, 11121. 

to reduce punishment, when, 10893. 

in case of acquittal of defendant on ground of insanity, 10901. 
to appoint state’s attorney, 3379. 

to revoke or suspend license of attorney, 799. 

to execute power in trust, when, 5440. 

to appoint trustees, 6316-6318. 
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COURTS, DISTRICT — ( continued). 


§ 2. 


powers — (continued). 
to remove trustee, 6315. 
in respect to trust companies, 5218. 
to modify orders of railroad commissioners, 4736. 
to enforce orders of railroad commissioners, 4744, 4745, 
duties, 
to examine state’s attorney’s statements as to crimes, when, 10630, 
to charge grand jury, 10652. 
to charge grand jury regarding jails, 11311. 
to prescribe rules for jails, 11304, 11307. 
in respect to destruction of noxious weeds, 2819. 
as to pending actions in the county court, upon the reduction of the increased 
jurisdiction of the county court, 8928. 
procedure in, 7350. 
procedure for taxing costs, 3547. 
witnesses, fees and mileage, 3535. 
necessity of making deposit with clerk as security for fees, 3499. 
stenographer’s transcript of minutes of proceedings available for either party, 778. 
sheriff's fees for attending court, 3514. 
Judicial districts. 
state divided into judicial districts, 746. 
effect of organization of new county, 3228, 
first judicial district defined, 747. 
second judicial district defined, 748. 
third judicial district defined, 749. 
fourth judicial district defined, 750. 
fifth judicial district defined, 751. 
sixth judicial district defined, 752. 
seventh judicial district defined, 753. 
eighth judicial district defined, 754. 
ninth judicial district defined, 756. 
tenth judicial district defined, 759. 
eleventh judicial district defined, 762. 
twelfth judicial district defined, 765. 


. Jurisdiction. 


jurisdiction of, defined, 7349. 
jurisdiction in criminal actions, 10400. 
where held for criminal actions, 10398. 
crimes, how prosecuted in, 106235. 
right to certify criminal prosecutions to the county court, 8961. 
on remittitur in criminal actions, 11020. 
actions to collect delinquent taxes, 2311-2313. 
to enforce decrees of railroad commissioners as to rates, 4732. 
for determination of rights in disputed mining property, 2459, 2460. 
proceedings for changing the corporate limits of cities, towns and villages, 3968-3973. 
vacation or alteration of town plats, procedure, 3959-3961. 
appellate jurisdiction, 
from decision of board of county commissioners, procedure, 3298—3302. 
from police magistrate, 3655, 3660. 
duty to take judicial notice of all city ordinances, 3660. 
from city justices of the peace, 3657. 
from village justice of the peace, 3925, 3927. 
from order of justice of the peace removing pauper, 2616-2518. 
powers on appeal from the county court, 8619, 8620. ; 
from rates for public services or utilities fixed by city council or commission, 3608. 
from orders of fire marshal, 209. 
from decision of state examiner with reference to investment companies, 5228. 
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COURTS, DISTRICT — (continued). 


appellate jurisdiction — (continued) . 
in proceedings to lay out, etc., public highway, 1938. 
to hear appeals of abstracts of title, 3094. 
§ 4. Judge of arstrict court. 
powers and duties as magistrate, see Magistrate. 
to be nominated at primary election, 852. 
petition for nomination for, when to be filed, 853. 
term of office, 746. 
salary, 772. 
exempt from jury duty, 814. 
acts of judge are acts of court, 7352. 
powers, 
to order jury, 829. 
to issue subpoenas, 7872. 
to take depositions, 7891. 
to take acknowledgments, 5564. 
to solemnize marriages, 4361. 
to appoint special counsel to assist state’s attorney, compensation, 3381. 
duties, 
to file decision within thirty days, 7638. 
as to matters not pending in his district; exception, 7353. 
as to accusation against public officer, 10470. 
when Texas cattle are spreading disease, 2676. 
§ 5. Time for holding court. 
court always to be open, 7350. 
always open in proceedings against carriers, 4761. 
duty of sheriff to open and adjourn, 3401. 
adjournment, power of clerk of district court to adjourn, 3389. 
chambers, 755, 761. 
terms of court, 
falling upon holidays, commence next day, 771. 
in criminal actions, 10399. 
in a newly organized county, 3229. 
special term for eminent domain proceedings tnstituted by cities, 3737. 
in first judicial district, 747. 
in second judicial district, 748. 
in third judicial district, 749. 
in fourth judicial district, 750. 
in fifth judicial district, 751. 
in sixth judicial district, 752. 
in seventh judicial district, 753. 
in eighth judicial district, 754. 
in ninth judicial district, 758. 
in tenth judicial district, 759. 
in eleventh judicial district, 762. 
in twelfth judicial district, 766. 
§ 6. Orders and decrees. 
judgment by default, 7351. 
order of judge of, necessary to summon jurors, 815. 
decisions of, reviewable, 10401. 
order or judgment, how vacated, 7354. 
decisions to be rendered within thirty days, 7638. 
form of decision on appeal from the county courts, 8621, 8624. 
enforcement of decree on appeal from the county court, 8624. 
. Officers and attaches. 
as to clerk of district court, see Courts, Clerks of, § 2. 


oO 
~~! 
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COURTS, DISTRICT — (continued). 
bailiff, 
appointment, 3550. 
compensation, 3550. 
stenographer, 
appointment, oath, 774, 
compensation, 780, 781. 
duties, 
in general, enumerated, 775. 
as to making transcript of minutes, 777. 
to file original minutes, 776. 
. to certify that transcript of proceedings filed is correct, 779. 
COURTS, JUVENILE. 
§ 1. In general. 
court how known, record, 11405. 
children deemed wards of the state, when, 11402. 
definition of term, negligent child; delinquent child, 11403. 
officers of courts, 11408, 11421. 
construction of act, 11422. 
contempt of court, 11427, 
§ 2. Jurisdiction. 
in general, 11404. 
over sick children, 11413. 
guardianship over children, 11414. 
guardian’s report, 114135. 
care of dependent or neglected children, 11409. 
guardianship, 11410. 
delinquent children, 
care of, 11411. 
prosecution of, 11412. 
support of children, 11423. 
order relating to support, 11424, 
guardianship of person, 11425. 
§ 3. Procedure. 
petition to court as to child, 11406. 
summons, 11407. ; 
right to counsel and to give bond, 11417. 
order relating to adoption, 11418. 
religious preference, 11419. 
transfers from justice’s and police magistrates, 114186. 
county boards of visitors and children’s guardians, 11420. 
appeals, 11426. 
fees for publishing notice, 11426a. 





COURTS OF RECORD. 
enumerated, 7336. 
county court as, 8514. 


COURTS, SUPREME. 
§ 1. In general. 
place of holding supreme court, 715. 
terms, 715. 
notice of special terms, 7165. 
always open in proceedings against carriers, 4761, 
adjournment, 7344. 
adjournment to other buildings, 7348. 
time for placing cases upon the calendar, 716. oe 
when causes on calendar stand for preference on calendar, 7345, 7346. 
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COURTS, SUPREME — (continued). 
supplies for, procured by clerk, 724. 
fees to be charged and collected by the clerk, 728. 
method of taxing costs, 3547. 
admission to bar, 
power to admit persons to practice as attorney vested in the supreme court, 789. 
admission on certificate without examination, 792. 
right of foreign attorneys to practice law, 793. 
powers, 
to make rules, 7342. 
to issue writs, 7339. 
as to issuance and return of writs, 7340. 
as to sending issues of fact to district court, 7341. 
duties, 
as to issuance and return of writs, 7340. 
to write and file decisions and syllabus, 7343. 
to execute judgments, decrees, etc., 7342. 
on appeal in criminal actions, 11015. 
to review tax judgments, 2315. 
in respect to trust companies, 5218. 
to revoke or suspend license of attorney, 799. 
to refer charges against attorney to state bar association, 708. 
to authorize bar association to prosecute charges made against attorney, 810. 
to employ stenographers, 717. 
§ 2. Jurisdiction. 
jurisdiction, 
defined, 7339. 
appeals from district court in civil actions, 7818. 
appeal from orders of district court revoking or suspending license of attorney at 
law, 804. 
appeal from orders of railroad commissioners, 4738. 
appeals in contests of election, 1055. 
§ 3. Judges of supreme court. 
powers and duties as magistrate, see Magistrate. 
ex officio members of board for trial of contests of presidential electors, 1059. 
to be nominated at primary election, 852. 
petition for nomination for, when to be filed, 853. 
no party ballot for judiciary, 904. 
separate ballots for judiciary nominations at primary election, 905. 
separate ballot for, at primary election, 906. 
salary, 719. 
expenses of, to be paid quarterly, 720. 
exempt from jury duty, 814. 
powers, 
to administer oaths, 833. 
to take acknowledgments, 5564, 
to issue subpoenas, 7872. 
to take depositions, 7891. 
to solemnize marriages, 4361. 
to employ stenographers, 717. 
duties, 
in general, enumerated, 721. 
to prescribe rules and regulations for the state law library, 1845. 
chief justice, 
how determined, 721. 
ex officio, 
member of board of pardons, 11097. 
president of board for trial of contests of presidential electors, 10659. 
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COURTS, SUPREME — (continued). 
§ 4. Officers and attaches. 
as to clerk of supreme court, see Courts, Clerks of, § 1. 
marshals, 
persons who act as, 738, 739. 
bond, 740. 
compensation, 738. 
bailiff, 741. 
atenographers, 
right to employ, 717. 
bills for service, auditing and payment of, 718. 
§ 5. Decisions and reports. 
decisions, 
majority of judges must concur, 7347. 
to be in writing, 7343. 
Teports of decisions, 
how printed, number, 736. 
advertisement for proposals for publication, 736. 
distribution, 
by secretary of state, 122, 743, 744. 
by county auditor, 745. 
to be sent to state university, 1559. 
§ 6. Reporter of supreme court. 
reporter, 
appointment, qualifications, term, 731. 
bond, 732. 
salary, 737. 
duties, 
in general enumerated, 733. 
to supervise publication of reports of decisions, 735. 
to secure copyright of reports of decisions, 733. 


COVENANTS. 
agreement to sell implies giving of usual covenants, 5958. 
form of usual covenants of realty, 5959. 
existence of highway or railroad not breach of covenant of warranty, 5960. 
what implied from use of word “ grant,” 5521. 
running with the land, 
when covenants so run, 5785. 
what covenants so run, 5786. 
covenants made for benefit of property, 5787, 5788. 
covenants limited to certain assigns, 5789. 
owner of whole estate only bound by, 5790. 
owner liable only while holding, 5791. 
burden or benefit of, to be apportioned, 5702. 
measure of damages for breach of covenant in deed of conveyance of real estate, 7149, 7150. 





COVERTURE. 
exonerates from punishment, when, 9211. 
crimes not excused by, 9213. 
superior power not inferred from, when, 9213. 
duress not inferred from, when, 9214. 
inference from, rebuttal of, 9215. 


OOW-COCKLE. 
88 noxious weed, 2900. 


COYOTES. 
bounty for, see Animals, § 15. 
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CREAM. 
See Dairy Products. 


CREAMERY. 
sanitation of, see Food, § 2. 


CREAM STATION. 
See Dairy Products. 


CREDITOR. 
defined, 7216, 7285. 
may be preferred, 7218. 
state a preferred creditor on sale of twine, 11248. 
redemption of lands from tax sale by, 2224. 
order of resort among creditors for payment, 7219. 
mortgage of personalty invalid until refiled, 6762. 
transfer of personalty without possession presumed fraudulent, 7221. 
debtor’s act may be avoided by, when, 7222. 
fraudulent conveyance, misdemeanor, 9999. 
unlawfully preferring, misdemeanor, 10001. 


CREDITS. 
defined, 2074. 
as taxable personal property, 2075, 2103. 
when credit to be given by factor, 6147. 


CRESS. 
as noxious weed, 2900. 


CRIME. 
See Felony; Misdemeanor. 
for various particular crimes, see name of crime, e. g., Arson, Bribery, Burglary, 
Homicide, ete. 
against the elective franchise, see Elections, §§ 21, 22. 
§ 1. In general. 
acts constituting, 9194. 
acts constituting, determined by what law, 9194. 
defined, 9195, 10385. 
classified, 9196, 10386. 
felony defined, 9197. 
misdemeanor defined, 9197. 
attempts to commit defined, 10337, 10338. 
when prosecuted, 10389. 
limitation of prosecution, 10520-10524. 
to which probation act not applicable, 10951. 
prevention by interference of officers, 10406-10407. 
resistance to commission of, when lawful, 10403-10405. 
of crime as disqualifying one to act as executor or administrator, 8651 (2), 8657. 
conviction to be had before punishment, 9199. 
jury to find degree of, 9200. 
duty of court to determine punishment, 9202. 
exception, 9203. 
penal code, scope of, 9198. 
how construed, 9201. 
§ 2. Parties to. 
parties classified, 9217. 
principals, who are, 9218. 
accessories, who are, 9219. 
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CRIME — (continued). 
no accessories to misdemeanors, 9220. 
accessories, how punished, 9221. 
accessory to felony, how prosecuted, 10705. 
jurisdiction of accessory, 10511. 
§ 3. Persons liable to punishment. 
persons enumerated, 9206. 
who capable of crime, 9207. 
insane person not punishable for, 11063. 
§ 4. Defenses. 
effect of intoxication on intent, 9208. 
morbid propensity to commit, no defense, 9209. 
insanity as a defense, 11063. 
superior power exonerates from punishment, when, 9211. 
crimes for which coverture exonerates enumerated, 9213. 
duress as excuse for, 9212-9215. 
to maiming, recovery from injury, when, 9512. 
to perjury, incompetency of testimony is not, when, 9370. 
to seduction, marriage, 8902, 9576. 
to suicide, what is not, 9454. 
summary arrest is not, when, 9277. 
to barratry, interest of accused, not, 9411. 
to embezzlement, claim of title, 9938. 
—— intent to restore, not, 9939. 
good faith is, when, 9291. 
to homicide, anger is not, 9466, 
to libel, 9556, 9557. 
See also Jeopardy. 
$5. Punishments. 
enumerated, 9195. 
punishment of felony, in general, 9204. 
punishment of misdemeanor, in general, 9205. 
punishment for second offence, 10340-10343. 
punishment of accessory, 9221. 
§ 6. Against religion and conscience. 
blasphemy defined, 9222. 
serious discussion not blasphemy, 9223. 
blasphemy as misdemeanor, 9224. 
profane swearing, 
definition, 9225. 
punishment of, 9223. 
summary conviction for, 9227. 
penalties, how collected; commitment for, 9228. 
obscene language, 
utterance of, how punishable, 9229. 
obscene language over telephone, prohibited, 9230. 
penalty, 9230. 
Sabbath observance, 
theatres to be closed on Sunday; penalty, 9231. 
acts prohibited on Sunday, 9232. 
Sabbath breaking defined, 9233. 
“day” defined, 9234. 
acts of Sabbath breaking enumerated, 9233. 
servile labor prohibited, 9236. 
observance of other day as defence, 9237, 
prohibited sports enumerated, 9238. 
trades and employments prohibited, 9239. 
public traffic prohibited, 9240. 
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CRIME — (continued). 


Sabbath observance — (continued). 
acts prohibited on Sunday — (continued). 
serving process prohibited, 9241. 
Sabbath breaking, how punished, 9242, 
fine, how collected, 9243. 
no property exempt from fines, 9243. 
malicious serving of process on Sunday upon person keeping that day as 
holy, 9244. 
compelling form of belief, 9245. 
preventing religious act, 9246. 
disturbing religious meeting, 9247. 
acts deemed to be, enumerated, 9248. 
time for prosecution limited, 9249. 
§ 7. Crimes by and against executive power of state. 
exercising office without having qualified, 9300. 
acts of de facto officer valid, 9301. 
usurping or falsely assuming office, 9302. 
bribery, 9303, 9304, 9319. 
preventing officer from performing duty, 9305. 
resisting officer, 9306. 
taking unlawful fees, 9307. 
omitting or delaying official acts for reward, 9308. 
asking or receiving fees for service not rendered, 9309. 
taking unlawful reward for services in respect to fugitives from justice, 9310. 
buying or selling appointments to office, 9311, 9312. 
appointment given for reward, 9313, 9314. 
appropriation by officer of allowance for clerk hire, 9315. 
refusal to surrender office and books at close of term, 9316, 9317. 
application of article to administrative officers, 9318. 
governor receiving bribe; menacing legislature by appointment or removal 
office, 9319. 
§ 8. Orimes against the legislative power. 
preventing mecting of assembly, 9320. 
disturbing assembly, 9321. 
compelling adjournment, 9322. 
intimidating members, 9323. 
compelling either house to perform or omit act, 9324. 
altering draft of bill or engrossed copy, 9325, 9326. 
bribery, 9327-9330. 
promise to vote for or against bill, when deemed felony, 9331. 
promise to vote for or against confirmation of governor’s appointment, when deemed 
felony, 9332. 
refusal of witness to attend before assembly or committee thereof, 9333. 
refusal of witness to testify, 9334. 
forfeiture of office upon conviction, 9335. 
$ 9. Orimes against public justice. 
bribes to judges, jurors, referees, etc., 9339. 
judicial officers receiving bribes, 9340. 
jurors, referees and others receiving bribes, 9341. 
misconduct by jurors and others, 9342. 
judicial officers accepting gifts. misdemeanor, when, 9343, 9344. 
attempt to influence jurors and others, 9345. 
drawing jurors fraudulently, 9346. 
misconduct of officer in charge of jury, 9347. 
refusing to receive prisoner, misdemeanor, 9391. 
delaying to take prisoner before magistrate, 9392. 
arrest or seizure without lawful authority, 9393. 
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CRIME — ( continued). 
misconduct in executing search warrant, 9394. 
refusal to make arrest, 9396, 
refusal to aid. officer, 9395. 
resisting execution of process during insurrection, 9397. 
obstructing officer in performance of duty, 9398. 
attempting to intimidate officers, 9403. 
taking or administering extra judicial oaths, 9399, 9400, 
compounding crimes and prosecutions, 9401, 9402. 
barratry, 9408, 9411. 
buying pretended titles, or lands in suit, 9405-9407. 
buying demands or suits, 9412-9418, 
criminal contempts, 9419. 
grand juror acting after challenge allowed, 9420. 
disclosing matters pertaining to evidence or proceedings before grand jury, 9421, 9422, 
9434, 9435. 
fraudulent concealment of property, 9423. 
pretense to birth of child, 9429. 
substituting child, 9430. | 
maliciously instituting action in false name or procuring search warrant, 9436, 9437, 
communicating with inmate of penitentiary, 9438. 
issuance of false certificate by public officer, 9440. 
See also Rescues and Escapes. 
for offenses against public justice by attorneys, see Attorneys, § 6. 
$10. Records, forging, stealing, mutilating or falsifying judicial and publio. 
by public officer, 9363. 
by other persons, 9364. 
offering forged or false instruments for record, felony, 9365, 
injury to records by ministerial officer, felony, 9389. 


ORIMINAL. _ 
sterilization of, see Sterilization of Defectives and Criminals. 
marriage of, prohibited, 4373. 


CRIMINAL ACTIONS. 
See Criminal Procedure. 
defined, 7333, 10390. 
code of criminal procedure governs, when, 11401. 
dismissal of, for want of prosecution, 1116¢é—11171. 
in justice’s court, 9130-9162. , ; 
transfer of criminal prosecutions from the county court to the district court and vice 
versa, 8961. 
jurisdiction, 
crime commenced without, but consummated within state, 10502. 
duel without, death within state, 10503. 
inhabitant leaving state to avoid law, 10504. 
crime committed in different counties, 10506. 
—— near boundary, 10506. 
on board vessel, 10507. 
jurisdiction of accessory, 10511. 
against principal not present, 10518, 
in certain enumerated cases, 
kidnapping, 10508. 
enticing away, 10508. 
enticing away unmarried female, 10508. 
in cases of burglary, larceny or embezzlement, 10509. 
treason, 10510. 
escapes from penitentiary, 10514. 
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CRIMINAL ACTIONS — (continued). 


jurisdiction — (continued). 
treason — (continued). 
escapes from jail, 10515. 
bringing stolen property into state, 10516. 
murder or manslaughter, 10517. 


CRIMINAL CONVERSATION. 
limitation of actions for, 7376. 


CRIMINAL PROCEDURE. 
procedure and trials before police magistrate, see Cities, § 18. 
depositions in criminal action, see Deposition. 
witnesses in criminal action, see Witnesses, §§ 10, 11, 12. 
§ 1. Complaint. : 
defined, 10525. 
to state what, 10530. 
who to make, 10531. 
magistrate may examine complainant, 10532. 
accused arrested without warrant, 10533. 
witnesses other than complainant, 10534. 
§ 2. Warrant. 
issuance of; justice of the peace, 10535. 
warrant defined; form, 10536. 
requisites of warrant, 10537. 
directed to peace officer and executed by him, 10538. 
peace officer defined, 10539. 
to whom judge of supreme or district court may direct warrant, 10540. 
to whom other magistrate, 10541. 
officer executing may command assistance, 10542. 
duty of officer, in felony, 10543. 
in misdemeanor; bail, 10544. 
procedure when bail taken, 10545. 
when bail not given, 10546. 
misdemeanor within magistrate’s jurisdiction, 10547. 
delay prohibited; attorney, 10548. 
duty of magistrate in issuing warrant, 10549. 
where accused is from another county, 10550. 
accused to be taken to proper county, 10551. 
where offense is misdemeanor, 10552. 
privilege of officer making arrest, 10553. 
not liable to arrest, 10554. 
giving bail deemed waiver of examination, 10555. 
§ 3. Arrest, by whom and how made. 
arrest defined, 10556. 
who may make, 10557. 
officer may summon aid, 10558. 
persons must aid, 10559. 
when arrest for felony may be made, 10500. 
misdemeanor, 10560. 
how arrest made, 10561, 10682. 
restraint limited, 10562. 
warrant must be shown, 10563. 
officer must obey warrant, 10564. 
force to be used when defendant resists, 10565. 
officer may break door, 10566. 
arrest without warrant, when to be made, 10567. 
may break door, 10568. 
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CRIMINAL PROCEDURE — (continued). 
arrest made in night, when, 10560. 
—— officer must state authority, 10570. 
arrest by bystander, 10571. 
offence committed in presence of magistrate, procedure, 10572. 
arrest by private person, when, 10573. 
must inform person of cause of arrest, 10574. 
—— when private person may break door, 10575. 
duty of private person arresting to take before magistrate or officer, 10576. 
offensive weapons to be taken from person arrested, when, 10577. 
procedure against person arrested without warrant, 10578. 
person lawfully entering house to make arrest may use force to get out, 10579. 
retaking after escape or rescue, 10591. 
pursuit and re-arrest, 10592. 
may break door or window, when, 10593. 
identification of persons charged with crime, 10594. 
§ 4. Service of warrant by telegraph. 
warrant transmitted by telegraph, 10580. 
duty of officer transmitting, 10581. 
warrant returnable in county where issued, 10582. 
arrest directed by telegraph, 10583. 
how executed, procedure, 10584. 
§ 5. Preliminary examination. 
in county court, 8964-8966. 
magistrate’s duties, testimony may be taken, 10595. 
accused must be allowed counsel, 10596. 
examinations, 10597. 
change of place of trial, 10598. 
adjournment, 10599. 
disposition of accused on adjournment, 10600. 
form of commitment for examination, 10601. 
costs to be taxed against complaining witness, when, 10610. 
accused held to answer, procedure, 10611. 
form of commitment when offence not bailable, 10612. 
when offence bailable, 10613. 
when bail not taken, 10614. 
procedure on commitment, 10615. 
form of commitment, 10616. 
procedure on examination, 10602. 
~—— witnesses to be kept separate, 10603. 
who excused, 10604. 
——how witnesses examined, 10605. 
accused may produce witnesses, 10606. 
depositions to be kept, 10607. 
violation, misdemeanor, 10608. 
accused discharged, when, 10609. 
witness to give undertaking, when, 10617. 
——— sureties may be required, 10618. 
married women and minors as witnesses, 10619. 
commitment of witness on refusal to furnish undertaking, 10620. 
security may be subsequently demanded, 10621. 
witness may be confined, when, 10622. 
fees to be allowed when witness confined, 10623. 
magistrate to make return of papers, 10624. 
§ 6. Proceedings on information or indictment. 
preliminary provisions, 
public offences to be prosecuted on information or indictment, 10625. 
removal from office, how prosecuted, 10626. 
jurisdiction, 10626. 
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ORIMINAL PROCEDURE — (continued). 
information, 10627. 
prosecution on information, in what cases, 10628. 
state’s attorney to inquire into charges, when, 10629. 
procedure when no information filed, 10630. 
filing of information, names of witnesses, 10631. 
form of verification of information, 10632. 
form of amendment of information, 10633. 
grand jury, 
calling of, 
grand jury defined; construction of, 10634. 
when grand jury may be called, 10635. 
formation of, 
challenye may be oral or written, 10642. 
challenge allowed or disallowed, entry by clerk, 10643, 
effect of challenge aliowed, 10644. 
violation; punishment, 10645. 
challenge must be in before jury sworn, 10646. 
court to order another grand jury, when, 10647. 
challenge of panel by state or accused, 10636 
challenge allowed, procedure, 10637. 
quorum of grand jury, 10638. 
challenge of panel, causes for, 10639. 
challenge allowed, jury discharged, 1€640. 
challenge of individual jury, causes for, 10641. 
special grand jury, when, 10648. 
foreman, | 
court to appoint, 10649. 
oath of foreman, 10650. 
oath of other grand jurors, 10651. 
court to charge grand jurors, 10652. 
grand jury to retire, when, 10653. 
appointment of clerk of grand jury, duty, 10654. 
when jury to be discharged, 10655. 
powers and duties of, 
in general, 10656. 
presentment, defined, 10657. 
oath to witness, 10658. 
evidence, 10659. 
legal and best only, receivable, 10659, 10660. 
of the accused, 10661. 
when indictment ought to be found, 10662. 
member of grand jury to give evidence, when, 10663. 
concerning what, grand jury must inquire, 10664. 
entitled to access to prisons and public records, 10665. 
advice from court and state’s attorney, 10666. 
state’s attorney to appear before grand jury, 10666. 
secrecy of proceedings to be maintained, 10667. 
when jurors may disclose proceedings, 10668. 
grand jurors cannot be questioned as to proceedings, exception, 10669. 
§ 7. Presentment and proccedings thereon. 
presentment defined, 10657. 
presentment how found and signed, 10670. 
presented to court, 10671. 
bench warrant to issue, when, 10672. 
issuance by clerk, 10673. 
form of warrant, 10674. 
when and how warrant may be served, 10675. 
magistrate’s procedure on warrant, 10676. 
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CRIMINAL PROCEDURE — (continued). 
§ 8. Finding of the indictment. 
twelve jurors must concur in findings, 10677. 
when accused must be dismissed, 10878. 
resubmission of charge after dismissal, 10679. 
names of witnesses to be on indictment, 10680, 
presentation of indictment, 10681. 
, person indicted, how arrested, 10682. 
§ 9. Pleadings. 
form of pleadings in criminal actions, 10683. 
information or indictment, 
first pleading, 10684. 
what information or indictment must contain, 10685. 
things as to which allegations must be certain and direct, 10686. 
fictitious name for defendant, when may be used, 10687. 
indictment or information to charge but one offence; different counts, 10688, 
allegation of time of offence, 10689. 
immaterial error, 10690. 
construction of words, 10691. 
statutory words not strictly pursued, 10692. 
information or indictment sufficient, when, 10693, 
errors of form disregarded, 1(694. 
what need not be stated, 10695. 
judgment of courts need not be pleaded, 10696. 
jurisdictional facts must be alleged, 10696. 
private statutes, how pleaded, 10697. 
libel, information or indictment for, what to contain, 10698. 
forgery, information or indictment for, what to contain, 10699. 
perjury, information or indictment for, what to contain, 10700. 
larceny, information or indictment for, what to contain, 10701. 
embezzlement, information or indictment for, what to contain, 10701. 
obscene literature, information or indictment for, what to contain, 10702. 
offence in relation to personal property, ownership of, how alleged in information 
or indictment, 10703. 
against accessories, 10705. 
accessory may be punished although principal not, 10706. P 
against several defendants, conviction or acquittal of one or more, 10704. 
§ 10. After information and indictment and before commencement of trial. 
arraignment of defendant, 
when and where defendant arraigned, 10708. 
presence of defendant, 
in case of felony, personally, 10709. 
misdemeanor, may be by counsel, 10709. 
presence enforced by directions of court, 10710. 
warrant of arrest, 10711. 
clerk to issue warrant, 10712. 
form of warrant, 10713. 
in case of misdemeanor for bailable, 10714. 
court to fix amount of bail, 10715. 
arrest where defence is not bailable, 10718. 
warrant to be served in another county, 10717. 
bail before magistrate in another county, 10718. 
increase bail in case of felony, 10719. 
procedure after issuance of warrant, 10720. | 
counsel for defendant, 10721. 
arraignment, how made, 10722. 
defendant’s true name, how secured, 10723-10725. 
defendant to be given time to answer, 10726. 
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CRIMINAL PROCEDURE — (continued). 
arraignment of defendant — (continued). 
plea by defendant, 10727. 
motion to set aside information or indictment, 10727. 
demurrer or plea to indictment, 10727. 
setting aside information or indictment, 
causes for setting aside, 10728. 
form, contents and time of motion, 10729. 
motion when heard, 10730. 
answer on motion denied, 10731. 
procedure on motion granted, 10732. 
further prosecution; procedure, 10733. 
motion setting aside indictment or information not bar to further prosecution, 10734. 
demurrer, 
demurrer or plea to be made in open court, 10736. 
grounds of demurrer, 10737. 
requisites of demurrer, 10738. 
time of hearing, 10739. 
judgment on demurrer, 10740. 
effect if demurrer sustained, 10741. 
amendment to demurrer, not directed, defendant discharged, 10742. 
defendant not discharged, further proceedings, 10743. 
demurrer overruled, further procedure, 10744. 
. objections to be taken by demurrer only, 10745. 
piea, 
pleas, classified, 10746. 
‘plea to be oral; form, 10747. 
plea of guilty to be put in by defendant personally; exception, 10748. 
plea made by withdrawing, 10749. 
issues on plea of not guilty, 10750. 
evidence under plea of not guilty, 10751. 
acquittal because of variance, not guilty of same offence, 10752. 
acquittal on merits, effect of, 10753. 
double jeopardy as defence to prosecution, 10754. 
refusal to answer, procedure, 10755. 
Temoval of action before trial, 
causes for removal of action, 10756. 
petition for removal; notice, 10757. 
time to prepare, 10757. 
only one change to be ordered, 10758. 
duty of clerk, 10759. 
disposition of defendant, 10760. 
court may require bail on removal, 10761. 
undertaking and witnesses, effect of order of removal on, 10762. 
trial in new court, how conducted, 10763. 
liability of clerk for neglect of duty on removal, 10764. 
removal of one of several defendants, 10765. 
removal of cause, because of prejudice of judge, 10766. 
jurisdiction of court on removal, 10767. 
removal by state, when, 10768. 
mode of trial, 
issue of fact, arises when, 10769. 
how tried, 10770. 
presence of defendant required, when, 10771. 
time to prepare for trial, 10772. 
trial jury, 
how trial jury formed, 10774. 
clerk to prepare ballots, 10775. 
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CRIMINAL PROCEDURE — (continued). 
trial jury — (continued). 
parties may require names to be called, 10776. 
manner of drawing jury, 10777. 
disposition of ballots, 10778. 
after discharge of jury, 10779. 
procedure where juror is absent, 10780. 
procedure where all jurors do not appear, 10781. 
deposit of ballots in box, 10782. 
drawing of the jury, 10783. 
number of jurors, 10784. 
jury, how sworn, 10784. 
other jurors summoned, when, 10785. 
jurors may affirm, when, 10786. 
postponement of trial, 
either party may, if for cause, 10787. 
§ 11. Proceedings after commencement of trial, to rendering of verdict. 
challenging jury, 
challenges classified, 10788. 
when several must join, 10789. 
panel defined, 10790. 
challenge to panel, 
when and how taken, 10791. 
causes for challenge to panel, 10792. 
when challenge must be taken, 10793. 
exception to challenge, procedure, 10794. 
facts alleged in challenge denied, procedure, 10795. 
challenge tried like question of fact, 10796. 
officers may be examined, 10797. 
challenge may be taken for officer’s bias, 1079S. 
challenge allowed, jury discharged, 10799. 
challenge of individual juror, 
when taken, 10800. 
nature of challenge, 10801. 
taken before sworn, 10802. 
peremptory challenge, 10803. 
number of challenges allowed defendant, 10804. 
number of challenges allowed prosecution, 10805. 
challenge for cause, 10806. 
classified, 10807. 
general causes of challenge specified, 10808. 
particular causes of challenge specified, 10809. 
matters constituting implied bias specified, 10810. 
exemption from jury duty is not cause of challenge, 10811. 
how challenge taken; cause stated, 10812. 
exception to challenge, 10813. 
challenges, how tried, 10814. 
juror may be examined, 10815. 
other witnesses, 10816. 
court must allow or disallow challenge, 10317. 
order of taking challenges, 10818. 
order of challenges for causes, 10819. 
peremptory challenges, 10820. 
order of trial, 10821. 
charging the jury, 
procedure, 10822. 
oral or written, 10823. 
stenographer; exceptions, 10824. 
exceptions before charge is given, 10825. 
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ORIMINAL PROCEDURE — (continued). 
order of trial specified may be changed, 10826. 
court to decide law, 10827. 
jury to determine law and fact in libel cases, 10828. 
jury to determine facts only, when, 10829. 
argument by counsel restricted, 10830. 
presumption of innocence, 10831. 
reasonable doubt, 10831. 
doubt as to degree, 10832. 
defendants tried separately, 10833. 
defendant discharged in order to testify, 10834. 
for codefendant, 10835. 
such discharge constitutes acquittal, 10836. 
defendant may testify in own behalf; effect of not testifying, 10837. 
evidence, 
rules of evidence, 10838. 
treason, proof of overt acts, 10839. 
conspiracy, proof of overt acts, 10840. 
evidence of accomplice, corroboration, 10841. 
evidence of false pretenses, 10842. 
evidence of abortion and seduction, 10843. 
murder, burden of proof as to, 10860. 
bigamy, proof of marriage, 10861. 
forgery, proof on trial, 10862. 
mistake as to offence charged, 10844. 
such mistake not double jeopardy, 10845. 
defendant to be tried on original charge, when, 10846. 
want of jurisdiction, jury discharged, 10847. 
disposition of accused, 10848. 
bail, 10849. 
papers to be sent to proper county, 10850. 
how accused discharged, 10851. 
proceedings if accused arrested, 10852. 
accused to be discharged, when, 10853. 
court may advise jury to acquit, when, 10854. 
conduct of jury during trial of cause, 
jury may view place of crime, 10855. 
juror knowing fact may be witness, 10856, 
custody and conduct of jury, 10857. 
court must admonish jury, 10858. 
sickness of juror, procedure, 10859. 
requisites of charge to jury, 10863. 
retirement of jury; refreshments, 10864. 
conviction or acquittal of different degree of crime, a bar, 10865. 
defendant may be committed to custody of officer, when, 10866. 
court may appoint substitute for state’s attorney, when, 10867. 
eonduct of jury after cause is submitted, 
room to be provided for jury, 10868. 
food and lodging for jury, 10869. 
what papers jury may take, 10870. 
disagreement; further instructions, 10871. 
juror sick, jury discharged, 10872. 
disagreement, jury discharged, 10873. 
verdict prevented; cause retried, 10874. 


adjournment during absence of jury, 10875. 
verdict, 


return of verdict, 10876. 
defendant to be present, when, 10877. 
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CRIMINAL PROCEDURE — (continued). 
verdict — (continued). 
procedure when jury appear, 10878. 
general or special verdict; libel, 10879. 
oral or in writing, 10880. 
contents of general verdicts, 10881. 
special verdict to be written, 10882. 
Special verdict, how rendered, 10883. 
-— form of special verdict, 10884. 
——— argument for special verdict, 10885. 
-—— judgment upon special verdict, 10886. 
when new trial must be ordered, 10887. 
degree of crime must be found, 9200, 9476, 10888. 
finding on charge of previous conviction, 10889. 
in lesser degree may be found, 10890. 
several defendants; part convicted, 10891. 
duty of court as to verdict returned, 10892, 
court may reduce punishment, 10893. 
jury to reconsider verdict, when, 10894. 
informal verdict, 10895. 
judgment if jury persists; acquittal, 10896. 
jury may be poled, 10897. 
clerk to record verdict; dissent, 10898. 
judgment of acquittal, discharge of accused, 10899. 
verdict of guilty; procedure, 10900. 
acquittal on ground of insanity; procedure, 10901. 
§ 12. Proceedings after verdict and before judgment. 
statement of the case and exception, 
statement of the case, defined, 10902. 
— office of, 10903. 
—— by whom settled; where filed, 10904. 
matters deemed excepted to by either party, 10905. 
——— by the defendant, 1090s. 
matters defendant may except to, 10908. 
clerk to enter orders; certified copies, 10907. 
construction of the code, 10909. 
exceptions settled at trial, 10910. 
not settled at trial, 10911. 
when supreme court may settle statement, 10912. 
time for settlement may be extended, 10913. 
what statements to contain, 10914. 
record of action, what constitutes, 10915. 
new trial, 
new trial defined, 10916. 
causes for granting new trial, 10917. 
notice for application for new trial, 10918. 
—— affidavit; minutes of court, 10919. 
time within which application for new trial must be made, 10920. 
arrest of judgment, , 
motion in arrest of judgment, defined, 10921. 
court may arrest judgment without motion, when, 10022. 
further prosecution after arrest of judgment, 10922. 
§ 13. Judgment. ‘ 
time for pronouncing, 10924, 10925. 
defendant’s presence necessary in case of felony, 10926. 
—— in case of misdemeanor, 10926. , 
officer to produce defendant, 10927. 
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CRIMINAL PROCEDURE — (continued). 
bench warrant, 
may be issued after conviction, when, 10923. 
duty of clerk, 10929. 
form of bench warrant, 10930. 
where and how served, 10931. 
disposal of defendant on arrest, 10932. 
defendant to be informed of rights before judgment pronounced, 10933. 
defendant may show cause against judgment, 10034. 
judgment to be rendered on failure to show cause, 10935. 
on informal verdict, procedure, 10896. 
plea of guilty, 
court to hear evidence as to degree of crime, when, 10936. 
aggravation; mitigation, 10937. 
how evidence presented, 10938. 
successive terms of imprisonment, when judgment to embrace, 10940. 
judgment for fine and costs, 10940a, 10941. 
entry in minutes; record, 10942. 
in anti-trust proceedings, 9962. 
in prohibition cases, 10127. 
against accused public officer, 10478. 
against corporations in criminal actions, 11086. 
§ 14. Indeterminate sentence and parole. 
indeterminate sentence authorized, 10943. 
official information of prisoner’s character and habits, 10944. 
retroactive application of article, 10945. 
repeal of conflicting statutes, 10946. 
duties of field officer, 10947. 
board of experts, 10948. 
compensation, 10949. 
§ 15. Probation of criminal. 
probation authorized, 10950. 
crimes to which probation act does not apply, 10951. 
status of probationers, 10952. 
form of probation of prisoner, 10953. 
certification of probationer, 10954. 
field officer, 10955. 
termination of probation, 10956. 
release from probation, 10957. 
warrant for expenses, 10958. 
§ 16. Leniency for first offenders. 
court may sustain or modify sentence, when, 10959. 
§ 17. Aid to poor convicts. 
assistance may be furnished to convicts, when, 10960. 
appropriation, 10960. 
§ 18. Execution. 
certified copy of judgment to be furnished to officer, 10961. 
execution for fines and costs, 10962. 
commitment of prisoner, when, 10963. 
judgment executed by what officer, 10964. 
judgment of imprisonment in penitentiary, procedure, 10965. 
authority of officer while conveying defendant to prison, 10966. 
imprisonment in penitentiary is at hard labor, 10967. 
judgment of death, 
warrant to execute, 10968. 
statement and evidence to be sent to governor, 10969. 
governor may ask opinion of supreme court judges, 10970. 
governor only, may reprieve, 10971. 
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CRIMINAL PROCEDURE — (continued). 


judgment of death — (continued). 
death penalty, how inflicted, 10972. 
execution to be at penitentiary, 10973. 
warden of penitentiary to act as executioner, 10974. 
trial judge to fix date of execution, 10974. 
compensation of executioner, 10075. 
duty of sheriff to conduct prisoner to penitentiary, 10976. 
fees of sheriff, 10977. 
whom allowed at execution, 10978. 
witnesses at execution, 10979. 
death watch, 10979a. 
duty of warden or deputy on suspension of, by governor, 10980. 
disposition of body of defendant after execution, 10981. 
proceedings in case of escape, 10982. 
when convicted appears insane, 10983. 
who shall attend inquiry, 10984. 
duty of sheriff, 10985. 
when convicted female is pregnant, 10986. 
sentence suspended, when, 10987. 
fees and mileage, 10988. 
§ 19. Appeals. 
in general, 
right of, in criminal actions in justice’s court, 9158. 
procedure, 9174-9176. 
appeals in criminal actions from county court with increased jurisdiction, 8969. 
power of county court as to criminal prosecution where accused waives trial, 8963. 
from decision of district court in criminal cases, 10401. 
notice of appeal and service, 
who may take appeal, 10989. 
defendant’s right to appeal, 10990. 
title of action on appeal, 10991. 
from what defendant may appeal, 10992. 
from what state may appeal, 10993. 
time for appeal limited, 10994. 
manner of taking appeal; notice, 10995. 
publication where personal service not made, 10996. 
when appeal deemed taken, 10997. 
appeal by state, effect of as stay of judgment, 10098. 
when judgment superceded by appeal, 10999. 
duty of sheriff on stay of execution, 11000. 
execution suspended, 11001. 
duty of clerk when appeal taken, 11002. 
appeal by less than all of defendants, 11003. | 
use of type-written abstracts and briefs on appeal permitted, 11004. : 
appeal by defendant, judgment when stayed, 11005. 
duty of clerk and sheriff after bail, 11006. 
dismissal of appeal for irregularity, 
irregularities in substantial particulars, 11007. 
when appeal must not be dismissed for irregularity, 11008. 
arguments, 
when appeal to be argued, 11009. 
judgment to be affirmed or reversed, when, 11010. 
number of counsel to be heard, 11011. 
defendant need not appear in supreme court, 11012. 
judgment in supreme court, 
technical errors to be disregarded, 11013. 
court may review intermediate order, 11014. 
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CRIMINAL PROCEDURE — (continued). 
judgment in supreme court— (continued). 
power of supreme court on appeal, 11015. 
new trial ordered, where to be held, 11016. 
judgment reversed, defendant discharged, when, 11017. 
judgment affirmed must be enforced, 11018. 
judgment of the court to be entered on minutes and certificate remitted, 11019. 
after remittitur district court only has jurisdiction, 11020. 
appeal by state, power of supreme court, 11021. 
deduction from sentence of time of imprisonment pending appeals, 11022. 
$ 20. Dismissal of oriminal action for want of proseoution. 
prosecution to be dismissed, when, 11166. 
court may order on continuance, 11167. 
action dismissed, effect of, 11168. 
reasons for dismissal set forth in order, 11169. 
entry of nolle prosequi abolished, 11170. 
dismissal for want of prosecution not bar to prosecution, 11171. 


CROPS. 
lien on, 6707. 
injuring standing, punishment for, 10065. 


CROSSINGS. . 
railroad company to maintain crossings over right of way, 4686. 
how constructed, 4687. 
railroads to maintain when person owns lands on both sides, 4645. 
blocking or obstructing of railroad, unlawful, 10048, 10049. 


CROTON OIL. 
any product containing, must be labeled, 2942. 


CROWS. 
no closed season for, 10304. 


CRUELTY. 
in causing spouse to leave home as desertion, 4383. 


CRUELTY, EXTREME. 
as ground of divorce, 4380, 4381. 


CRUELTY TO ANIMALS, 
See Animals, § 12. 


CUMULATIVE SENTENCE. 
when to be inflicted, 10930, 


CURBS. 
See Cities, § 21. 


CURES. 
advertisement of certain, prohibited, 9656-9657. 


CURLED DOCK. 
as noxious weed, 2900. 


CURTESY. 
tenancy by, abolished, 4414. 
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CUSPIDORS. 


to be furnished in food producing establishments, 2967, 


CUSTOM. 
judicial notice of, 7938, 


CUSTOMARY. 
defined, 7302, 


DAIRY. 
Sanitation of, see Food, § 2. 
Power of cities to regulate and provide for inspection of, 3599 (38). 
inspection of, in cities under commission form of government, 3818 (31). 


DAIRY COMMISSIONERS. 
See Dairy Products, § 3. 


DAIRY PRODUCTs. 
§ 1. Dairy department. 
department created, 2835. 
deputy commissioner of agriculture and labor to be appointed, 2836. 
deputy commissioner of agriculture and labor to act as dairy commissioner, 2836. 
salary of dairy commissioner, 2837. 
expenses of dairy commissioner, 2838. 
duty of dairy commissioner, 2838-2841. 
penalty for obstructing commissioner, 2842, 
§ 2. General regulations. 
butter and cheese defined, 10205. 
cream station, defined, 2843. 
license for manufacturing of dairy products, 2844, 2845, 
annual report of cream station, 2846. 
price discriminations forbidden, 2847. 
teport to governor by proprietor of factory, 2849. 
stencil or brand required on property of dairy product factory, 2849. 
standard milk and cream measurers, 2853. 
tests of dairy products, 2853. 
false reading of tests unlawful, 2854. ; 
state counsel to provide for inspection of milk and dairy herds, 2860. 
Violation of article as misdemeanor, 2861. pti ees 
&ppropriation for carrying out provisions of artic e, ee outs 
es afeting ‘aleve! butter in cities under commission form of govern- 
ment, 3818 (29) (31). 
§ 3. Dairy commissioners. 
duties of, 2850. 
report of, 2848. 
authority of assistant, 2848, 
§ 4. Adulterated products. 
sale of adulterated products prohibited, 2855. 
oleomargarine excepted, 2855. 
oleomargarine and butterine, how marked, 2856. 
renovated butter, how marked, 2857. 
skimmed milk and cheese, how marked, 2858. 
filled cheese, how marked, 2859. : 
guests of hotels, etc., to be apprised of the use of oleomargarine, 2863. 
penalty for selling impure, adulterated or skimmed milk, 2851. 
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DAIRY PRODUCTS— (continued). 
§ 5. Power of city over milk. 


§ 6. 


to regulate the sale of, and provide for inspection, 3599 (38). 

to regulate and provide for the inspection of all dairy premises wherever situated, 
3599 (38). 

to prohibit the sale of milk, 3599 (38). 

provisions affecting the sale and inspection in cities under commission form of govern- 
ment, 3818 (31). 

Offences against the penal code. 

selling imitation butter without brand, prohibited, 2855, 10196, 10197. 

character of product must be designated, 10198. 

patent butter and cheese, ingredients to be made known, 10199. 

possession of article prohibited prima facie evidence of guilt, 10200. 

specimens analyzed, 10201. “ 

offering for sale of prohibited article prima facie evidence of unlawful character, 10202. 

stencils; reports, 10203. 

construction of provisions of chapter, 10204. 

butter and cheese defined, 10205. 


DAMAGES. 


§l. 


§ 2. 


§ 3. 


measure of damages in action against carrier, see Carriers, § 11. 

In general. 

compensation defined, 7137. 

damages defined, 7139. 

detriment defined, 7140. 

for future loss, 7141. fatnatea 

for all detriment proximately caused by wrong whether it could have been anticipa 
or not, 7165. 

presumption of the value of an instrument in writing, 7180. 

when nominal damages are recoverable, 7184. 

limit for civil, not affected by omission in penal code, 10377. 

offer of, fixed, 7858. 

contracts fixing damages for breach of, void, 5925. 

exception, liquidated damages, 5925. 

specific enforcement of contract containing provision for liquidated damages, 7196. 

Recovery of, in special cases. 

from setting prairie fire, 2793, 2798, 2799, 2808. 

for injury by motor vehicles on highways, 2976q. 

for failure to build partition fences, 4317. 

railroad companies not liable for personal injuries, when, 4637. 

collision caused by violation of navigation rules, 5455, 5456. 

where one wrongfully uses personal property of another, 5487. 

for wilful deceit, 5943. 

for wrongful use of deposit, 6022. 

for postponing or delaying messages, 6270. 

from dishonored bill of exchange, 7123-7125. 

in contempt proceedings, 8195. 

accrual of right to, in condemnation proceedings, 8224. 

payment of, for establishment of dams, 8315. 

liability for the embezzlement of the property of a decedent, 8709. 

for trespassing animals, 2626-2633, 8500-8506. 

caused by infected animals, liability for, 9796. 

liability for injuries caused by stock running at large, 10192-10195. 

Assessment of. 

in laying out, altering, or discontinuing highway, 1929. 

when not allowed, 1930. 

when judgment taken by default, 7600. 
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_DAMAGES— (continued). 
in injunction cases, 7532. 
in condemnation proceedings, 8223. 
§ 4. Mitigation of. 
what defendant may show in conversion, 6721. 
§ 5. Measure of. 
in general, 
provisions as to compensatory, exclusive of exemplary, and interest, 7181. 
for wrongs in general, 7165. 
method of estimating the value of property to the seller, 7177. 
method of estimating the value of property to a buyer or owner thereof deprived of 
its possession, 7178. 
when the peculiar value of property to the owner may be recovered as damages, 7179. 
method of estimating damages of the value of an instrument in writing, 7180. 
damages for breach of obligation must not exceed the benefit to have been derived 
from full performance, 7182. 
amount of damages recoverable must be reasonable, 7183. 
in special cases, 
for breach of contract, 7148. 
amount recoverable by the holder of an inferior lien for conversion of personal 
property by one having a superior lien, 7107. 
for dishonor of foreign bills of exchange, 7148. 
for negligence of depositary, 6026. 
breach of warranty of agent’s authority, 7163. 
for breach of obligation to pay money, 7147. 
for breach of an obligation not arising from the contract, in general, 7165. 
for embezzlement of property of decedents, 8800. 
in actions for timber, 
for wrongful injuries to timber, 7176. 
in carrier cases, 
for extortion and discriminating rates by railroads, 4712. 
breach of a carrier’s obligation to accept freight, messages or passengers, 7160. 
carrier’s failure to deliver freight when he has not converted it to his own use, (161. 
carrier’s delay in delivering freight, 7162. 
in actions for personal wrongs, 
for death by wrongful act, 8322. 
breach of promise to marry, 7164. 
for seduction, 7171. 
in actions for real property, 
for breach of covenants in deeds of conveyance of real estate, 7149, 7150. 
breach of agreement to convey real estate, 7151. 
breach of agreement to purchase real estate, 7152. 
for wrongful occupation of real property in certain cases, 7166. 
for wilful detention of real property while guardian or trustee for an infant, 7167. 
for wilful detention of real estate after termination of life estate, 7167. 
for failure of tenant to give up possession of premises after he has given notice of 
his intention to do so, 7173. 
tenant’s holding over after end of term and notice to quit, 7174. 
for forceable ejecting or excluding persons from the possession of real property, 7175. 
for the fraudulent sale of real estate of a decedent by an executor or administrator, 
8804. 
for roads open over public lands, 1942. 
in actions for personal property, 
breach of seller’s agreement to deliver personal property not fully paid for, 7153. 
breach of seller’s agreement to deliver personal property which has been fully 
paid, 7154. 
breach of agreement to accept and pay for personal property where title is vested 
in purchaser, 7155. 
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DAMAGES— (continued). 
in actions for personal property—(continued). 
breach of agreement to accept and pay for personal property where title is not 
vested in purchaser, 7156. 
breach of warranty of title to personal property, 7157. 
breach of warranty of the quality of personal property sold, 7158. 
breach of warranty of the fitness of personal property sold for a particular pur- 
pose, 7159. , 
wrongful conversion of personal property, 7168. 
§ 6. Interest on. 
right to recover interest on damages, 7142. 
allowance of interest in the discretion of the jury in certain cases, 7143. 
§ 7. Ewemplary. 
right of jury to give exemplary damages where defendant has been guilty of oppression, 
fraud or malice, 7145. 
for injuries to animals, 7172. 
not allowed in proceedings for establishment of dams, 8314. 
minor or insane person not liable for exemplary, 4347. 
$ 8. Treble. 
when allowed against railroad company, 4734. 
for malicious mischief, 10050. 


DAMS. 
for irrigation purposes, see Irrigation, § 8. 
interfering with, misdemeanor, 10070. 


DANDELION. 
as noxious weed, 2900. 


DEAD BODIES. 

See Burial. 

removal of, of person dying from contagious disease, 424. 

of person dying from contagious diseases, burial of, 427. 

regulation of burial of, 439. 

rules for disinfecting by state board of embalmers, 542. 

right to dispose of one’s own body, 9617. 

duty of burial, 9618. 

right to transport dead body, 9619. 

dead limb or member of body, 9623. 

whose duty to bury, 9624. 

neglect to bury, misdemeanor, 9625. 

who entitled to custody of body, 9626. 

unlawful removal of dead body, 9627. 

purchasing dead body forbidden, 9628. 

unlawfully opening place of burial, 9629. 

when body removable from cemetery, 9630. 

arresting or attaching dead body, 9631. 

disturbing funerals, 9632. 

injury to cemetery or tomb, 9633. 

disposition of dead bodies by coroner, payment of expenses, 3417. 

disposition of property found upon dead bodies, 3420. 

dissection of, 
to be used for dissecting, when, 472-474, 9620. 
when to be used for promotion of anatomical science, 2800-2811. 
unlawful dissection, misdemeanor, 9621, 9634. 
remains after dissection, 9622. 


DBAF AND DUMB, SCHOOL FOR. 


under management of state board of control, 243. 
annual tax for maintenance, 1416. 
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DEAF AND DUMB, SCHOOL FOR — (continued). 
portion of state fund raised by taxation, 1745, 
location of, 1680. 
board of trustees, 
how appointed, 1681. 
organization of, 1682. 
meetings of, 1682. 
oath of office of, 1683. 
compensation, 1687. 
duties of officers of board, 1683. 
board to direct disposition of moneys, 1684. 
duties of board, 1685. 
indebtedness limited, 1686. 
fee for nonresident children, 1688. 
residents entitled to education free, 1689. 
accounts for clothing, how collected, 1690. 
transportation for indigent persons, 1601. 
faculty, 
duties of principal, 1602. 
duties of matron, 1693. 
biennial report of board, what to contain, 1694, 
disposition of money received, 1695. 
books open to inspection, 1693. 
itemized vouchers, 1607. 
no compensation to be paid trustees, 1698. 
duties and bond of treasurer, 1808. 
accounting officer, 1807, 1811, 1816. 
introduction of intoxicating liquor into, prohibited, 10174. 


DEATH. . 
See Homicide; Dead Bodies. 
as to effect of death of holder of homestead, see Homestead, § 4. 
effect of death of party to action on judgment, see Judgment, § 4. 
§ 1. In general. 
of person, how proved, 7921. 
certified copy of record of, 454. 
messages relative to, entitled to preference, 6263. 
legacy in fear of, may be satisfied before death, 5730. 
life sentence constitutes civil, 10351. 
of inmate of penitentiary or reform school, inquest, 11298-11303. 
effect of death after verdict upon lien of judgment rendered thereon, 8808. 
of party, effect of, before judgment, 768}. 
action not abated by, 7408. 
limitation of actions in case of, 7386. 
design to effect, inferred when, 9464. 
malicious injury to railroad resulting in, punishment, 10036. 
caused by spring gun or trap, 9498. ; 
feloniously causing death of testator bar to taking under will, 5683. 
§ 2. Presumptions as to. 
presumption of survivorship where two or more persons die in same calamity, 7936. 
from absence of person, 7936. 
§ 3. Effect of death of trustee. 
of one of several trustees, 5403. 
of death of trustee of power, 5439. 
§ 4. As termination of contract. 
of insured, effect of, 6470. 
as termination of hiring, 6088. 
of employer as termination of contract, 6127. 
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DEATH— (continued). 

of employee as termination of employment, 6127. 

of partner as termination of partnership, 6415. 

as dissolution of marriage, 4379. 

as termination of trust, 6313. 
§ 5. By wrongful act, action for. 

when action for maintainable, 8321. 

measure of recovery, 8322. 

who may bring action, 8323. 

recovery exempt from decedent’s debts, 8324. 

action not abated by death, 8325. 

compromise of action, 8320. 

liability of common carrier for death of employee, 4804. 

of party to action for wrongful death does not cause abatement, 8325. 

limitation of action for, 7377. 
§ 6. Concealing death of child. 

punishment, 9606. 

attempt to conceal, of child, second offence, 10341. 

concealing death of infant, coverture no excuse for, 9213. 
§ 7. As punishment. 

as punishment for crime, 9195, 10385. 

provisions carrying out judgment of, 10968-10988. 


DEATH BY WRONGFUL ACT. 
See Death, § 5. 


DEATH CERTIFIOATE. 
form of, 441. 


DEATH PENALTY. 
See Criminal Procedure. 
how inflicted, 10972. 


DEATH WATCH. 
appointment of, 10979a. 


DEBTORS. 
debtor defined, 7215, 7285. 
contract of, when valid against creditor, 7217. 
may prefer creditors, 7218. 
act of, may be avoided by creditor, when, 7222. 
concealing estate, misdemeanor when, 9423. 
joint and several, summons not served on all, 7435. 
effect of naming debtor in will as executor as a discharge of debt au testator, 8716. 
liability of decedent’s life insurance to the claims of creditors, 8719. 
accepting principal as waiver of claim to interest, 7144. 
testamentary discharge of claim invalid as against creditors, 8718. 
See also Fraudulent Conveyance. 


DECEDENTS’ ESTATES. 
See Estates of Deceased Persons. 


DECEIT. 
definition, 5944. 
liability for wilful deceit resulting in injury, 5943. 
when intent to defraud, presumed as to everyone misled, 5945. 
by attorney, how punished, 795. 
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(References are to sections.) 
DECISIONS. 


of supreme court, see Courts, Supreme, § 5. 

of district court, see Courts, District, § 6. 

of county court, see Courts, County, § 11. 
admissibility of, as evidence, 7910. 

when deemed excepted to, 7653. 

facts and conclusions to be separately stated, 7639. 


DECREE. 
See Courts, County, § 11; Courts, District, § 6; Courts, Supreme, § 5. 
certain decrees legalized, 5581. 


DEED OF TRUST. 
by railroad company, how executed and recorded, 4624. 


DEEDS. 
as to tax deeds, see Taxes, § 24. 
$ 1. In general. 
where to be deposited, 1917. 
as property, 5467. 
value of instrument in writing presumed to be that of the property to which entitles its 
owner, 7180. 
taxes paid before recorded, 2212. 
limitation of actions on contracts contained in, 7374. ‘ 
duty of county treasurer as to certifying abstract of title as to taxes, 3345. 
measure of damages for breach of covenant in conveyance of real estate, 7149, 7150. 
made or taken in good faith legalized, 5577. 
certain deeds legalized, 5581. 
forgery of, 9882. 
§ 2. Form of. 
must be in writing, 5511. 
form of deeds on the sale of property to satisfy special assessments for public improve- 
ment, 3733. 
' tax deed, form of, 2206. 
§ 3. Record. 
duty of recorder of deeds as to recording deeds, 3330. 
in unorganized counties, where recorded, 5559. 
fees for recording, 3511. 
$ 4. In judicial sale of property. 
referee to make deed in partition action, 8057. 
of sheriff on execution sale, 7757, 7763, 7764. 
on mortgage foreclosure, 8106. 
on foreclosure of mortgage by advertisement, 8087. 
to be given on sale of forfeited real property, 2204. 


DEER. 
open season for, 10298. 


DE FACTO. 
officers, acts valid, when, 9301. 


DEFAMATION. 
classified, 4351. 


eon iss re 


DEFAULT. 
judgment on, 7600. 
judgment on, when service is by publication, 7600. 
divorce not to be granted upon, 4400. 
of insurance companies, securities to vest in policy holders, 4830. 
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DEFAULTERS. 


proceedings against, by state auditor, 134. 


DEFEASANCE. 


of grant of real property must be recorded, 6755. 
transfer may be shown to be mortgage, when, 6729. 


DEFECT. 
of parties, as grounds of demurrer, 7442. 


DEFECTIVES. 
sterilization of, see Sterilization of Defectives and Criminals. 


DEFENDANT. 
§ 1. In civil action. 
defined, 7355. 
served by publication, when permitted to defend, 7434. 
who may >%e, in action to quiet title, 8148. 
proceedings when summons not served on all, 7435. 
in default need not be served with notices, etc., 7956. 
§ 2. In oriminal action. 
defined, 10392. 
use of fictitious name for, in indictment, 10687, 
commitment of, for trial, 10866. 
rights of, in criminal action, 10393. 
right of, to have depositions taken, 11039. 
to be witness in own behalf, 10837. 
conviction of one or more of several, 10704. 
discharged upon acquittal, when, 10899. 
discharged where no crime shown, 10853. 
discharged when arrested on warrant not from proper county, 10851, 10852. 
discharge of, to testify, as acquittal, 10834-10836. 
one or more of several may be acquitted or discharged, 10704. 
disposition of, on discharge of jury, 19848, 
after conviction to be informed of rights, 10933. 
right to appeal, 10990. 
appeal by less than all, 11003. 
custody of, on appeal, 11005. 
personal appearance of, on appeal unnecessary, 11012, 
sanity of, trial of question of, 11064. 
acquitted for insanity, disposal of, 9210. 
insane, how disposed of, 11068. 
insane, trial after recovery, 11070. 


DEFENSE. 
to crimes, see Crimes, § 4, 


DEFINITION. 
abandonment, 6592. 
absolute ownership, 5258. 
acceptance, 7017—7020-7075. 
accord, 5825. 
accommodation parties, 6914, 
“acre foot,” 8274. 
action, 7330. 
“actual total loss,” in marine insurance, 6584, 
adultery, 4381. 
advancements, 5755. 
affidavit, 7884. 
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DEFINITION — ( continued). 


agency, 6319. 

agency, actual, 6323. 

agency, ostensible, 6324. 

agents, special and general, 6321. 

agreement to sell, 5953. 

—— to buy, 5954. 

~—— to sell and buy, 5955. 

allegiance to the state, 16. 

appurtenances, 6252. 

arson, 9849. 

—— terms used in law against arson, 9850-0854, 
assault, 9545. 

assembly, unlawful, 9810. 

auction, 5995. 

“author” of power, 5384, 

barber, 571. 

battery, 9546. 

baggage, 6244, 

bigamy, 9613. 

bill of exchange, 7081. 

bill of exchange, foreign, 7013, 7014, 

bill of exchange, inland, 7013, 7014. 

bills of lading, 6209. 

blasphemy, 9222, 

bottomry, 6798. 

bribe, 10362. 

bribery, solicitation of, 9329, 

burglary, 9868-9875. 

business day, 7299. 

butcher, 9997. 

butter, 10205. 

care, degree of, 7281. 

“case” as used in the probate code, 8518 (1). 
carriers, common, 6236. 

carriers, marine, 6187. 

carriers, inland, 6187, 

cattle, Texas, 2677. 

challenge to duel, 9639. : 
charter party, 6104. 

chattel interests, 5308. 

chattels, real, 5308. 

cheese, 10205. 

check, 7069, 7131. 

children, 9655. 

“clerk,” as used in probate code, 8513 (2). 
“ codicil,” as used in probate code, 8513 (3). 
“collusion” as bar to divorce, 4389. 
compensation, 7137. 

“complaint ” in criminal action, 10526. 
“complaint” in proceedings for security to keep the peace, 10409. 
compound interest, 7310. 

commissioner, city, 3833. 

concealment, 6480. 

condition precedent, 5771. 

condition subsequent, 5773. 

“condonation” as bar to divorce, 4390-4392. 
“connivance” as bar to divorcee, 4388. 
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DEFINITION — (continued). 

consent, mutual, 5857. 

“constructive total loss” in marine insurance, 6588. 

consideration, good, 5873. 

consignee, 6197. 

consignor, 6197. 

conspiracy, criminal, 9441. 

contempt, civil, 81580. 

contempt, criminal, 8178. 

continued guarantee, 6666. 

contract, 5836. 

contract for carriage, 6185. 

contracts, express, 5884. 

contracts, implied, 5885. 

corporation, 4494. 

corruptly, 10359. 

council, city, 3833. 

council, town, 3833. 

“county court,” as used in the probate code, 8513 (2). 

“county judge,” as used in the probate code, 8513 (2). 

“conveyance” as used in recording act, 5594. 

cream station, 2843. 

creditor, 7216-7285. 

criminal actions, 7333, 10390. 

criminal libel, 9550. 

customary, 7302. 

damages, 7139. 

“day” in article against Sabbath breaking, 9234. 

debtor, 7215-7285. 

deceit, 5944. 

defendant, 7355. 

dentistry, 509. 

depose, 7309. 

deposition, 7885. 

detriment, 7140. 

deviation, 6577. 

director, 10024. 

disfigurement, 9509. 

“ domestic,” as applied to insurance companies, 4834, 

drain, 2461. 

drivers, 2607, 2608. 

drovers, 2007, 2608. 

drugs, 2940. 

drunkard, 3166. 

duel, 9535. 

duress, 58486. 

dwelling house, 9880. 

election, 9287. 

embezzlement. 9929. 

encumbrance, 5531. 

eminent domain, 8202. 

employee, 6105. 

“employee” as used in article requiring use of headlights on locomotives, 4694. 

employer, 61035. 

employment, 6105. 

escrow, 5498. 

estates of freehold, 5308. 

estate in fee, 5305. 
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DEFINITION — (continued). 

estates tail, 5306. 

examination, oral, 7886. 

exchange, 6003. 

express company, 2247, 

factor, 6145, 6369. 

felony, 9197, 10387. 

fences, legal, 4294, 4295. 

fiscal year, 632. 

fiscal year of city organized under general law, 3676. 

fixtures, 5251. 

“food,” as used in sanitation of food producing establishments act, 2962. 

“foreign,” as applied to insurance companies, 4834, 

fraternal beneficiary associations, 5059. 

fraternal corporations, 5017. 

fraud, 5848. 

fraud, actual, 5849. 

fraud, constructive, 5850. 

freehold, 5309. 

freight, 6197. 

freightage, 6558. 

freight line company, 2247. 

fungicide, 10218. 

gift, 5538, 9344. 

good faith, 7286. 

good will, 5465. 

goods, 9717. 

gophers, 2873. 

grand jury, 10634. 

grant, 5494. 

gratuitous deposit, 6027. 

guarantee, 6651. 

guardian, 445]. 

guardian, general, 4454. 

guardian, special, 4455. 

head of families, 5626. 

“highest bidder,” in sale of stock for delinquent assessment, 4581. 

hiring, 6079. 

homestead, 5605. 

homestead estate, 5628. 

homicide, 9457. 

hotel, 2979. 

income, 5301. 

indemnity, 6641. 

indictment, 10526. 

information, 10527. 

insane, 2567. 

idiot, 2567. 

insecticide, 10218. 

insurable interest, 4666, 

insurance, 6558. 

insurance agents, 4959. 

insurance company, 6635. 

insurance, double, 6547. 

insurance, marine, 6553. 

insurer; insured, 6461. 

interest, 6070. 

interest, future, 5268. 
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DEFINITION — (continued). 
interest, present, 5267. 
intoxicating liquor, 10105. 
investment companies, 5221. 
“in view of death,” 5541. 
importers of concentrated commercial feed stuffs, 2920, 2921. 
jettison, 6225. 
judgment, 7599. 
“judgment” in special proceedings, 8444. 
kidnapping, 9514. 
knowingly, 10361. 
land, 5250. 
larceny, 9913. 
law, 4327. 
lead arsenate, 10218. 
“legal school year” as used in teachers’ retirement fund act, 1529. 
letter of credit, 6690. 
libel, 4352. 
lien, 6699. 
general, 6701. 
— special, 6702. 
“liquors” within pure liquor law, 10157. 
loan for exchange, 6062. 
loan for use, 6050. 
lodge system, 5060. 
lottery, 9660. 
luggage, 6244. 
magistrates, 10365, 10528, 10529. 
malice, maliciously, 10360. 
“mandate,” as used in probate code, 8513 (5). 
* manufacturers ” in article on taxation, 2100. 
marriage, 4357. 
mate, 6161. 
mayor, 3833. 
menace, 5847. 
members, 4515. 
“merchant” in article on taxation, 2108. 
merchant, transient, 3036. 
mischief, malicious, 10050, 10051. 
misdemeanor, 9197, 10387. 
mistake of fact, 5854. 
mistake of law, 5855. 
month, 7305. 
mortgage, 6725, 
motor vehicle, 2976a. 
motion, 7940. 
“motion” in special proceedings, 8444. 
mutual obligation, 5769. 
negligence, degrees of, 7283. 
negligence, 10358, 
negligent, 10358. 
negro, 9583. 
new trial, 7659. 
night time, 9881. 
notice, actual, 7280. 
notice, constructive, 7289, 7290, 
novation, 5829. 
noxious weeds, 2817. 
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DEFINITION — (continued). 


nuisance, 7228. 

—— public, 7229, 9742. 

—— private, 7230. 

oath, 

obligation, 5763. 

official newspaper, 7306. 

optometry, 524. 

order, 7939. 

“order,” in special proceedings, 8444. 
owner, 8501. 

“owner,” in mechaniec’s lien law, 6828. 
ownership, 5245. 

panel, 10790. 

paper, 7293. 

paris green, 10218. 

partnership, 5263, 6386. 

partnership, general, 6401. 
partnership property, 6389. 

peace officer, 10364, 10539. 

person, 2074, 7294, 10371, 10372. 

“ person interested,” as used in probate code, 8513 (é). 
plaintiff, 7355. 

pledge, 6770. 

policies, 6503. 

policy, open, 6512. 

policy, valued, 6513. 

policy, running, 6514. 

pools, 9951. 

possession, 7326. 

“ possible ” as requisite of object of contract, 5869. 
power, general, 5386. 

power, special, 5387. 

power, beneficial, 5388. 

power in trusts, 5389. 

“power” in respect to real property, 5388. 
practice of medicine, 462, 463. 
physicians, 462, 

premium, 6531. 

prescription, 5470. 


" principal part” where things belonging to separate owners have united, 5480, 5481. 


printed, 7311. 

prison, 9361. 

prisoner, 9361. 

profanity, 9225. 

‘prohibition, 8470. 

promissory note, 7068, 7125. 

property, 7309, 10370. 

property, personal, 2077, 5253, 7309, 10369. 
property, real, 2074, 2076, 5249, 10368. 
“public roads,” 1918, 1919. 

publication, 9555. 

“purchasers” as used in recording act, 5595. 
pure bred live stock, 4952. 

railroads, 4709, 4793. 

railroad corporations, 4709, 4793. 


“railroads” as used in article relative to headlights, 4694. 
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DEFINITION — (continued). 


rape, 9563-9566, 9567. 

‘“ recrimination ” as bar to divorce, 4393. 
re-insurance, 6549. 

remainder, 5312. 

representative form of government, 6061. 
respondentia, 6809. 

reversion, 5311. 

riot, 9807, 9809. 

robbery, 9521. 

Sabbath breaking, 9233. 

sale, 5950. 

seaman, 6162. 

search warrant, 11129. 
seaworthy, 6568. 

servant, 6134. 

several, 7295. 

ship, 5447. 

ship, foreign, 5440. 

ship, domestic, 5440. 

ship managers, 6180. 

shipping, appurtenances to, 5448, 
signature, 7309, 10366. 

slander, 4353. 

snuff, 10181. 

sodomy, 9616. 

special proceedings, 7331. 
stallion, 2763. 

state, 7326. 

stock growers, 2607, 2608. 
stockholder, 4554. 

stockholders, 4515. 

storage, 6031. 

“ sub-contractor” in mechanic lien law, 6830. 
subornation of perjury, 7379. 
subpoena, 11023. 

subscription, 7309. 

“successive weeks,” 7317. 
suicide, 9448. 

surety, 6681. 


“teacher” as used in teachers’ retirement fund act, 1528. 


telephone company, 2247. 
telegraph company, 2247. 
tenancy, common, 5264, 5268. 
tenancy, joint, 5263. 
tenement, dominant, 5332. 
tenement, servient, 5332. 
terms used in chapter on taxation, 2074. 
terms used in game and fish law, 10275. 
terms used in motor vehicle act, 
motor vehicles, 2976a. 
legal authorities, 2976a, 
state, 2976a. 
owner, 2976a. 
public highway, 2976a. 
terms used in cold storage act, 
cold storage, 3149. 
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DEFINITION — (continued). 

terms used in cold storage act— (continued). 

cold stored, 3149. 
articles of food, 3149. 

terms used in negotiable instrument act, 7075. 

testify, 7309. 

things in action, 5445. 

third person, 7296. 

trademark, 9716. 

transfer, 5488. 

transportation, 4709. 

treason, 9447. 

trusts, 9951. 

undue influence, 5852. 

unfair competition, 3043. 

United States, 7326. 

usage, 7301. 

usual, 7302. 

usury, 6073. 

Vagrancy, 9658. 

value, 7303. 

valuable consideration, 7303. 

verdict, 7304. 

verdict, general and special, 7632. 

vessels, 10363. 

Village board, 3833. 

“waiver” of protest, 6996. 

ward, 4452. 

warehouse, public, 3107. 

warrant, 10536. 

warranty, 5973. 

water course, 534la. 

“wilful neglect” as ground for divorce, 4384. 

“wilful desertion” as ground of divorce, 4383. 

wilfully, 10357. 

“will” as used in probate code, 8513 (3). 

Will, olographic, 5648. 

without issue, 5506. 

writ, 7326. 

writing, 7311, 10367. 

writing as to forgery, 9911. 

year, 7305. 


DEGREES. —— 
from educational institutions, how conferred, 5015. 


DELAY. : 
Pleadings for purpose of, to be stricken out, 7481, 


DELINQUENT CHILD. 
defined, 11403. 
what constitutes, 11411, 


DELIVERY. 
defined, 7075. 
of written contracts, chapter on transfers applies, 5892. 
contract takes effect on, 5891. 
essential to pledge, 6772. 
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DELIVERY— (continued). 
requisite to validity of gift, 5539. 
buyer’s directions as to, to be followed, 5971. 
duty of seller of personalty as to, 5965, 5966. 
of personal property after sale, 5967-5972. 
expense of, borne by whom, 5969. 
of grant to grantee, absolute, 5497. 
of grant in escrow, 5498. 
on demand by depositary, 6013. 
place of, of deposit, 60135. 
manner of, of freight by carrier, 6202. 
place of. by carrier of freight, 6203. 
of freight to consignor, exoneration of carrier by, 6214. 
of luggage, how and when made, 6246. 
of messages, 6233. 
of property belonging to ward, 8525. 
estate to legatees, when, 8844. 


DEMAND. 
when necessary for restoration of thing obtained by deceit, 5947. 
as prerequisite to delivery by depositary, 6014. 
before sale of pledge, 6785. 


DEMONSTRATION FARMS, 
establishment of, 1623. 


DEMURRAGE. 
See Carriers, § 7. 


DEMURRER. 
See Pleadings, § 6; Criminal Procedure, § 10. 


DENTISTS. 
§ 1. In general. 
dentistry defined, 509. 
record of certificate, 511. 
fees for recording certificate, 511. 
renewal of certificate, 511. 
annual fees, 512. 
certificate as evidence, 513. 
practicing without license prohibited, 514. 
penalty for violation, 514. 
penalty for false pretenses as to possession of license, 515. 
exempt from jury duty, 814. 
§ 2. State board of dental examinere. 
how constituted, 507. 
appointment to, 507. 
vacancies in, how filled, 507. 
qualification of members, 507, 
vacancies, 507. 
officers of, 508. 
meetings of, 508. 
compensation of, 508, 
report of, 508. 
examinations for licenses for practicing dentistry, 510. 
license to practice dentistry, 510. 
revocation of license, 510. 
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DENTISTS — (continued ). 
grounds for revocation, 510. 
powers of board to make rules, 513, 
record of proceedings of board, 513. 


DEPORTATION. 
of inmates of institution for feeble-minded, when, 1715. 


DEPOSE. 
defined, 7309, 


DEPOSIT. 
$ 1. In general. 
classified, 6007. 
voluntary, 6008. 
involuntary, 6009. 
——— duty of depositary, 6010. 
for keeping, 6011. 
for exchange, 6012. 
of thing offered in performance of contract, 5819-5820, 
seller of personalty to act as depositary, when, 5965. 
insurable interest of depository in, 6468. 
for exchange title transferred by, 6049. 
for undertaking on appeal, 7823. 
§ 2. Obligations of depositary. 
delivery on demand; exceptions, 6013. 
demand prerequisite to delivery, 6014, 
place of delivery, 6015. 
prompt notice of adverse claim, 6016. 
notice of wrongful detention, 6017. 
delivery to disagreeing owners, 6018. 
§ 3. For keeping. 
indemnity to depositary for damages, 6019. 
care of animals, 6020. ; 
deposit not to be used, 6021. 
damages for wrongful use, 6022. 
sale if perishing, 6023. 
when willfulness or gross negligence will be presumed, 6024. 
rules governing services by depositary, 6025. 
measure of depositary’s liability, 6026. 
$4. Gratuitous. 
gratuitous deposit defined, 6027. 
involuntary deposit gratuitous, 6028. 
degree of care required of gratuitous depositary, 6029. 
when duties of gratuitous depositary cease, 6030. 
§ 5. Storage. 
storage defined, 6031. 
degree of care required, 6032. 
right to compensation, 6033. 
termination of deposit, 6034. 
——— payment for full time, 6035. 
§ 6. Innkeeper as depository. 
liability for loss of property, 
in general, 6036. 
special arrangements, 6037. 
duties of guests and innkeepers, 6038. 
character of innkeeper’s liability; limitation, 6039, 
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DEPOSIT — (continued). 
§ 7. For exchange. 

title transferred by loan for, 6049. 
§ 8. Finding. 

finder as depositary for owner, 6040. 

duty to notify owner, 6041. 

proof of ownership may be required, 6042. 

compensation and reward, 6043. 

storing releases from liability, 6044. 

when finder may sell, 6045. 

manner of sale, 6046. 

claim exonerated by surrender, 6047. 

article not applicable to things abandoned, 6048. 


DEPOSITARIES. 

of county funds, 3315-3329, 

of school funds, 1472-1488. 

state, 
designated by board of auditors, 370. 
conditions of becoming, 3790. 
funds of state deposited in, 370. 
bond to be furnished by, 371. 
state treasurer not liable for funds deposited in, 372. 
state examiner to examine, 373. 
penalty for refusal to allow examination, 374. 
for deeds and title papers of state, 1917. 


DEPOSIT IN COURT. 
when subject to order of deposit, 7593. 
voluntary deposit of property adversely claimed, 7594. 
disobedience of order to deposit, contempt, 7595. 
defendant’s admissions, 7596. 
provisional remedy by, 7487. 


DEPOSITIONS. 


§ 1. In gencral. 
defined, 7884. 
cases in which depositions may be used, 7889. 
for state live stock sanitary board, 2691. 
in contests of election, how taken, 1050, 1073, 1076, 1080, 1088. 
right to take depositions for proceedings in the county court, 8578. 
disclosing contents of, misdemeanor when, 9421-9422. 
§ 2. Officers who may take. 
before whom in state, 7891. 
before whom out of state, 7892, 
ineligibility of officer, 7893. 
commission to take deposition, 7894. 
§ 3. Manner of taking and authenticating. 
notice to adverse party; contents, 7895. 
when taken without notice, 7896. 
deposition of additional witnesses, 7897. 
notice by publication, 78938. 
to be written and transcribed, 7899, 
how returned and opened, 7900. 
how far may be used, 7901. 
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DEPOSITIONS — (continued ). 


§ 4. 


§ 5. 


§ 6. 


how authenticated, 7902. 
certificate of officer taking deposition, 7903. 
what to be shown before reading, 7904. 
when filed, 7905. 
Eaception to. 
how and when taken, 7906, 
questions on, to be heard before trial, 7907. 
errors of court as to exceptions, how waived. 790 
Proceedings to perpetuate testimony. 
requisites of petition, 7927. 
officers, authority to act, 7928. 
how examinations made and authenticated, 7929. 
papers filed as evidence, 7930. 
when deposition may be used, 7931. 
same effect as oral testimony, 7932. 
costs paid by whom, 7933. 
In criminal actions. 
right of defendant to take in case of sick witness, 11040. 
affidavit for application, what to contain, 11041. 
notice of, 11042, 
court to issue order for examination, 11043. 
contents of order; service, 11044. 
when examination shall not proceed, 11045. 
how attendance of witness may be enforced, 11046. 
testimony to be written and authenticated, 11047. 
deposition may be read in evidence, 11048. 
witness confined in penitentiary, procedure for taking deposition, 11049. 
how taken without state, 
appointment of commissioner and preparation of interrogatories, 11051. 
contents of affidavit for application, 11052, 11053. 
order of court for commission, 11054. 
interrogatory, service of, 11055. ‘ 
court must direct manner of return, 11056. 
manner of executing commission, 11057. 
commission delivered to agent, 11058. 
procedure upon agent’s becoming incapacitated, 11059. 
commission and return must be filed, 11060. 
constitute public record, 11061. 
deposition may be read on trial, 11062. 





§ 7. Fees. 


of clerk of district court for taking depositions, 3498. _ ; 
coroner’s fee for drawing and returning depositions at inquisitions, 3527. 
of notary public for taking, 3529. 

of justices of the peace for taking depositions, 3530. 


DEPUTIES. 


appointment, 
how made, 701. 
revocation, 701. 
bond, 701. 
oath, indorsements on bond, 703. 
qualifications; must be resident of state. 704, 705. 
liability of officers for acta of deputies, generally, 701. 


DESCENT AND DISTRIBUTION. 


See Succession; Executors and Administrators; Estates of Decedents. 
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OF Se ate ee, ee ot 


IN DEX. 
(References are to sections.) 
DESERTION. 
of family, see Non-support. 
of seamen, effect on wages, 6176. 


DESERTION, WILFUL. 
defined, 4383. 
as ground of divorce, 4380. 
duration of, as ground for divorce, 4386. 


DES LACS LAKE. 
right of way for highway over, 2050. 


DETRIMENT. 
defined, 7140. 


DEVIATION. 
from voyage, defined, 6577. 


DEVILS LAKE. 
right of way for highway over, 2048, 
bird reservation, .10323, 10324. 


DEVISE. 
See Wills, $§ 16, 17. 


DILIGENCE. 
See Care. 


DINING CAR COMPANIES. 
assessment of, 2144. 


DIPLOMAS. 
to be recognized in issuing teacher’s certificate, 1305, 1366. 
of normal schools, : 
to be issued by the faculty to graduates, 1594, 
to serve as teachers’ licenses, 1595. 
of certified veterinarians, 2715. 


DIPPING TANKS. 
See Animals, § 6. 


DIRECTORS. 
of corporations, see Corporations, § 5. 


DISBARMENT. 
of attorney, see Attorneys, § 7. 


DISCHARGE. 
of attachment, see Attachment, § 7. 
of liens, 6880. 
of judgment, how made, 7701. 
of mortgage, 6744-6749. 
causes for discharge of servant, 6140. 
when mate or seaman may be discharged, 6163. 
of jury, on allowance of challenge, 10799. 
of prisoner, on judgment of acquittal, 10899. 
of inmate, of reform school for good conduct, 11288, 
of inmates from penitentiary, provisions for, 11228, 
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(References are to sections.) 
DISCOVERY. 
power of commissioner of agriculture to examine persons, books and papers, 166, 
procedure for the discovery of property of decedents, 8712, 8713, 8800, 
procedure for the discovery of a person under guardianship, 8919. 
compelled in case of insolvent corporation, when, 8002. 
examination of parties, 
action for discovery, when allowed, 7862. 
adversary as witness, 7863. 
examination before trial, 7864. 
attendance compelled; examination filed, 7865., 
rebuttal, 7866. 
- refusal punished ag contempt, 7867. 
party examined on his own behalf, 7868, 
beneficiary examined, 7869. 
~ examination of adverse party, 7870. 


DISCRIMINATION. 
in price at cream station prohibited, 2840. 
storage charges not to be discriminatory, 3143, 
by common carriers, prohibited, 4718a. 
by common carriers, penalty for, 4712. 
by common carriers, forfeiture for, 4757. 
in common carrier rates, what constitutes, 4719. 
by railroads prohibited; punishment, 4754. 
by railroad companies, penalty for, 4756. 
in price of railroad ticket prohibited, 4682. 
suit to be brought by railroad commissioners for, 4758, 
by railroad companies as to quantity, 4755. 
between long and short hauls, prohibited, 4720. 


DISEASES, 
See Contagious Diseases; of animals, see Animals, 


DISENFRANCHISEMENT. 
as penalty for bribery, 9285. 


DISMISSAL. 
of actions, 7597, 7598. 


DISORDERLY ASSEMBLIES, 
power of cities to prevent and suppress, 3599 (54). 


DISORDERLY HOUSE, 
See Bawdy House, 


DISQUALIFICATION. 
to hold or enjoy office as punishment for crime, 9195. 


DISSECTION. 
of dead bodies, see Dead Body. 


DISSOLUTION. 
of corporation, see Corporation, § 17. 
of partnership, see Partnership. 


DISTRESS. 
of personal property for unpaid taxes, 2166. 
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(References are to sections.) 


DISTRIBUTION. 
of decedent’s estate, see Estates of Deceased Persons, § 6. 
as to inheritance, see Succession. 
by referee, of proceeds of sale in partition action, 8045. 


DISTRICT COURT. 
See Courts, District. 


DISTRICT HIGH SCHOOL. 
See Schools and School Districts, § 10. 


DISTRICT SCHOOL SUPERINTENDENT. 
See Schools and School Districts, § 24. 


DISTURBANCE. 
of proceedings of court or referee as contempt, 9419. 
of legislative assembly meetings, misdemeanor, 9321. 
of religious meeting, as misdemeanor, 9247. 
of religious meeting, acts deemed to be, 9248. 
of funeral, misdemeanor, 9632. 
of political meetings, misdemeanor. 9269. 
of lawful meeting, misdemeanor, 9806. 


DITCH. 
drainage along highway, 2041-2042. 
duty of owner of, where highway is laid out across, 1934. 
of persons holding title to government land over which highway is laid out, 1942, 


DIVERSION. Z 
of funds of insurance companies to aid political parties, prohibited; penalty, 4858, 


DIVORCE. 

as dissolution of marriage, 4379. 
causes of, 

adultery, 4380. 

extreme cruelty, 4380. 

wilful desertion, 4380. 

wilful neglect, 4380. 

habitual intemperance, 4380. 

conviction of felony, 4380. 

adultery defined, 4381. 

extreme cruelty defined, 4382. 

wilful desertion defined, 4383. 

wilful neglect defined, 4384. 

habitual intemperance defined, 4385. 
duration of offenses as grounds for, 4386. 
causes for denying, 

connivance, 4387, 4388. 

collusion, 4387, 4389, 

condonation, 4387, 4390-4392, 

recrimination, 4387, 4393. 

limitation and lapse of time, 4387, 4396. 
legitimacy of children of divorced parents, 4394-4395. 
limitation of action for, 4396-4397. 
time of residence required for, 4398. 
presumption of domicil in actions for divorce, 4399. 
proof required to grant, 4400. 
not to be granted upon default, 4400. 
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(References are to sections.) 
DIVORCE — (continued). 


custody of children, 4404. 

alimony, 
provisions as to alimony, 4401-4406. 
security for alimony, 4406. 


provisions for maintenance of wife and children although divorce denied, 4401. 


DOCK. 
right to take property by eminent domain for, 8203. 


DOCK AGE. 
when not to be taken or received, 3014. 


DOCKET, 
See Judgment, § 5. 


DOCUMENTS. 
executive, printing of, see Public Printing, 
officially printed, as evidence, 90. 
admissibility of, as evidence, 7910. 
exhibit and request of admission of genuineness, 7860-7861. 
court may order produced, when, 7861. 
official, how proved, 7919. 
copies of, to be used when, 7962. 
lost, copies to be substituted, 7968. 
refusal of officer to surrender at close of term, 9317. 
destroying, mutilating or altering, liability for, 9363, 9364. 
false or forged, offered for record, 9365. 


DODDER. 
sale of seeds containing, prohibited, 2900. 


DOG FIGHTS. 
cruelty to animals, see Animals, § 12. 
power of city to prevent, 3599 (44). 
city under commission form of government, 3818 (37). 





DOGS. 
See Animals, § 13. 


DOLLAR. 
judicial notice of, 7938. 


DOMESTIC. 
defined, 4834. 


DOMESTIC ANIMALS. 
See Animals. 


DOMESTIC INSURANCE. 
See Insurance. 


DOMESTIC SHIP. 
defined, 5440. 
' See generally Ships and Shipping. 


DOMICIL. 
presumption of continuance of, 7936. 
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DOMINANT TENEMENT. 
See Property, Real, § 3. 


DONATION. 
conveyance by reference on city and town plats which have been acknowledged and re- 
corded, 3946. 


DOOR. 
provisions regulating, in public buildings, 2995-2997. 
may be broken in making arrest, when, 10566-10568, 10575, 10579-10593. 
officer serving search warrant may break, when, 11136, 11137. 


DOUBLE JEOPARDY. 
See Jeopardy. 


DOWER. 
estate in, abolished, 4414, 5744. 
property embraced in, passes by will, 5698. 


DRAFT. 
See Negotiable Instruments. 


DRAINS. 
§ 1. In general. 
drains defined, 2461. 
right to establish, 2461 
location, 2464. 
procedure for establishing, 2464. 
showing required to establish, 2465. 
notice of construction, 2471. 
letting contracts for construction of drain, 2471, 2472. 
duty of railroad company to make openings through road for the establishment of 
drains, 2481. 
construction of bridges and culverts where drain crosses highway, 2482. 
blind drain, how constructed, 2483. 
record of proceedings for establishment of drains to be kept by county commissioners, 
2484. 
legal drains defined, 2484. 
legal drains under control and charge of county commissioners, 2484. 
establishment where first proceedings were irregular, 2485. 
to be kept open and in repair by county commissioners, 2486. 
rules and regulations, 2487. 
ditches for drainage, proceedings to obtain, 2041. 
penalty for injury to drains, 2491. 
-§ 2. Right of way. 
to be conveyed to the county, 2466. 
assessment of damages, how made, 2467. 
assessment of benefits, review, 2468, 2469. 
proceedings for assessment of benefits to be recorded by county auditor, 2470. 
condemning right of way, 2480. 
$ 3. Power of city to establish, etc. 
to construct and keep in repair, 3599 (29). 
to compel railway companies to construct and repair, 3599 (27). 
to regulate the building and repairing of, 3599 (13). 
construction and repair and regulations affecting drains in villages, 3861 (3). 
§ 4. Cost. 
collection of cost, 2474. 
county treasurer to be custodian of drain fund, 2475. 
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DRAINS — (continued). 
apportionment of cost for drains extending in two or more counties, 2479. 
cost of opening and repairing, how paid, 2486. 
§ 5. Tawves. 
collection of drain taxes, 2475. 
additional assessment for right of way or for construction of drains, 2476. 
tax or assessment not to be perpetually enjoined because of irregularity, in proceed- 
ings, 24865. 
§ 6. Bonds. 
issuance of drainage bonds, 2494. 
levy of taxes for interest on drainage bonds, 2495. 
sinking fund for payment of bonds, 2495. 
§ 7. Drain commissioners. 
appointment, terms of office, 2462. 
qualifications, oaths, bond, 2463. 
state and county officers not eligible to office of drain commissioner, 2492. 
office of drain commissioner vacated upon accepting any state or county office, 2492. 
organization of board, 2463. 
legal advisor, 2463. 
compensation, 2489, 2490. 
powers, 
in general enumerated, 2463. 
to deepen and widen drains, 2478. 
to grant extension of time for completion of contract for building drains, 2477. 
joint powers of drain commissioners in two or more counties, 2479. 
to administer oaths, 2498. 
duties, 
in general enumerated, 2473. 
report to the county commissioner as to erection of drains and account for moneys 
coming into their hands, 2488, 2490. _ ' 
keep record of all proceedings which shall be opened for public inspection, 2463. 
compute course of locating and establishing drains for the purpose of making 
assessments, 2473. 


DRAW BRIDGES. 
trains to stop before crossing, 4643. 


DRAYMEN. 
power of cities to license, tax, and regulate, 3599 (31). sieg 
taxes, licenses and regulations in cities under commission form of government, 38} (24). 


DRINKING CUPS. . 
public drinking cups prohibited, 2962-2954. 


DRUGGISTS. 
See Pharmacist. 


DRUGS. 
adulterating and labeling drugs, 2939. 
drugs defined, 2940. 
what constitutes adulteration of, 2941. 
what drugs and medicines to be labeled, 2942. 
cocaine, how sold, 2943. 
sale of methyl alcohol for use of man prohibited, 2044. 
article not applicable to filling of physicians’ prescriptions, 2945. 
penalty for violation of article, 2946. 
duty of state’s attorney, 2947. 
duty of state experiment station to inspect an 
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DRUGS — (continued). 
experiment station to transmit facts of adulterated drugs to attorney-general and state’s 
attorney, 2949. 

certificate of experiment station to be presumptive evidence of facts stated, 2950. 
experiment station to make annual report, 2951. 
persons under the influence of, not to be married, 4376. 
distribution of samples, prohibited, 10260. 
use of, for fishing prohibited, 10310. 
introduction of, into state institution, 10174. 


DRUNKARD. 
See Habitual Drunkard. 


DRUNKENNESS. 
as disqualifying a person to act as executor, administrator or guardian, 8682. 
as disqualifying one to act as executor or administrator with the will annexed, 8651 (3). 
drunkenness as disqualifying one to receive letters of administration, 8657. 


DUEL. 
defined, 9534. 
punishment for fighting, 9535. 
incapacity to hold office, 9536. 
liability of seconds, aids and surgeons, 9537. 
challenges; punishment, 9538. 
challenge, defined, 9539. 
attempts to induce challenge, 9540. 
posting, for not fighting, 9541. 
leaving state to evade laws, 9542. 
where may be tried, 9543. 
no privilege against testifying, 9544. 
liability of participants for killing in, 9482, 9485. 
occurring without the state, death occurring within, 10503. 


DURESS. 
defined, 5846. 
as ground of rescission of contract, 5934. 
exonerates from punishment, when, 9211. 
extent of, to exonerate from punishment, 9212. 
coverture not deemed, when, 9214. 
duress as a ground for contesting will after probate, 8649. 


DWELLING HOUSE. 
defined, 9880. 


DYNAMITE. 
judicial notice of the explosive character of, 7938. 
manufacturing, using or selling explosives containing, misdemeanor, 9746. 
use of, for fishing prohibited, 10310. 


EARNINGS. 
of child, who entitled to, 4424. 
of child, relinquishment by parent, 4436. 
of wife, not liable for debts of husband, 4414. 


EASEMENT. 
See Real Property, § 3. 
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EATING HOUSE. 
intentional destruction or damage of property by guest, misdemeanor, 10256. 
jumping board bill, misdemeanor, 10255, 10256. 


EAVESDROPPING. 
misdemeanor, 9789. 


EDUCATION. 
as to common schools, see Schools and School Districts. 
as to agricultural schools, see Agricultural College and Schools. 
See also, Normal Schools; University of North Dakota; Academy of Science; Forestry, 
School of. 
compulsory attendance of schools, 1342-1345. 
§ 1. State educational institutions in general. 
See Board of Control; State Institutions. 
annual tax for support of, 1743. 
apportionment of taxes, 1418. 
apportionment of funds raised by taxation, 1745. 
moneys raised by taxation to be paid monthly, 1419. 
certain funds to be paid to institutions quarterly, 1420. Se eae 
authorized to lease portions of the campus for the purpose of erecting and maintaining 
student’s club houses or dormitories, 1733. 
§ 2. State board of education. 
duties of state board of examiners transferred to, 1427. 
creation of, 1423. 
how constituted, 1423. 
membership of, 1423. 
appointment of, 1424. 
terms of office of, 1424. 
compensation of, 1425, 1436. 
meeting of, 1426. 
annual meeting, 1437. 
powers and duties, 
in general, 1427. 
as to visitation and inspection, 1428. 
to establish rules relative to qualifications of teachers, etc., 1437. 
as to supervision of secondary education, 1430. 
as to appointment of high school inspector, 1433. 
to publish annual report of high school inspectors, 1438. 
to appointment of deputy superintendent of public instruction, 1429. 
examiner for, may appoint assistant examiner, 1437. 
legislation pene ace or adjusting school laws to be submitted to the board 
Prior to the convening of the legislative assembly, 1742. 
§ 3. Educational corporations. 
how formed, 5005. 
annual report, 5006. 
may acquire and sell property, 5007. 
provisions of by-laws, 5009. 
subsequent members, rights of, 5010. 
membership rights personal, 5011. 
powers 
in general, 5014. 
to confer degrees, 5015. 
to carry on mechanical and agricultural education, 5016. 
donations for particular purposes, how disposed of, 5013. 





EDUCATIONAL ASSOCIATION OF NORTH DAKOTA. a a 19. 
superintendent of public instruction to publish proceedings of, for distribution, 11 
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EDUCATIONAL CORPORATIONS. 
See Education, § 3. 


EJECTMENT. 


measure of damages for forcibly ejecting or excluding persons from the possession of 
real property, 7175. 


ELECTIONEERING. 
on election day prohibited, 939. 
prohibited when, 1042. 


ELECTIONS. 


as to primary elections, see Elections, Primary. 
in cities under commission form of government, see Commission Form of Govern- 
ment for Cities, §§ 13, 14, 15, 16. 
at township meetings, see Townships, § 6. 
$ 1. In general. 
defined, 9287. 
time for holding general election, 946. 
officers to be elected at general election, 946. 
judical notice as to day upon which general elections are held, 7938. 
what elections within general provisions of law, 945. 
penalty for violation of act, 944. 
notice, 
how given, 981. 
to be published, 982. 
form of notice, 982. 
‘when notice of election to be posted, 982. 
of annual school district election, 1155. 
error in publication of names, how corrected, 980. 
of officers of legislative assembly, 41. 
proclamation of result by governor, 1028. 
neglect of county auditor to make abstract, misdemeanor, 9439. 
civil process cannot be served on election day, 1044. 
publicity pamphlet, 924-927. 
fees of sheriff for distributing ballot boxes, 3514. 
initiative in cities under commission form of government, 3836, 3838. 
referendum in cities under commission form of government, 3837, 3838. 
recall in cities under commission form of government, 3835, 3838. 
§ 2. Election districts and precincts. 
precincts, 
formed how, 950. 
number of voters in, 950. 
in cities, 3667. 
in special school districts, 1267. 
election districts in cities, 3667. 
townships organized under chapter 50 declared election district, 4271. 
§ 3. Electors. 
who are, 948, 949. 
qualifications of, 948, 949. 
at city election, 3668. 
at school elections, 1153. 
Indians not allowed to vote, 4349. 
right of women to vote at school elections, 1153. 
unregistered, required to take oath, 1096. 
rights and duties of, 20. 
right to hold office, 19. 
bribery of, 9250-9251. 
offer of office to, misdemeanor, 9253, 9254. 
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ELECTIONS — (continued). 


§ 4. Registration of voters. 
not required at primary elections, 871, 
how made, 1091, 
when to be completed, 1091. 
how posted, 1091. 
penalty for defacing registry list, 1091. 
registry list, what to contain, 1091. 
registry list in new precinct, 1092. 
registry list to be revised, 1095. 
votes cast by unregistered ‘persons, 1096. 
duty of clerks of election, 1097. 
register must be filed, 1098. 
registers to remain publie record, 1099. 
penalty for registering in more than one district, 1102. 
county auditor to provide blank registers and blank, 1103. 
what cities governed by this article, 1104. 
registration of voters in city, 3668. 
party registration, when required, 917. 
mode of registration, 917. 
Tegistration and enrollment books, how furnished, 918, 
whet names to be enrolled, 919. 
unregistered elector may vote, when, 1096. 
illegal, punishment for, 9265-9268. 
poll list, clerk to keep, 955. 
registration board, 
; how constituted, 1090. 
meeting of board, 1090, 1093, 
duties of board, 1090. 
proceedings to be public, 1094, 
compensation, 1100. 
power to preserve order, 1101. 
registry list to be revised, how, 1095. 
§ 5. Caucus where primary law not applicable, 
when and how to be held, 899. 
Canvass of ballots cast, 899. 
certificate of election at, 899. 
duty of clerk as to record of, 900. 
participation in more than one prohibited, 901. 
voting at, when unlawful, 9293. 
§ 6. Nominations, 
as to primary elections, see Elections, Primary. 
how made in municipalities, 903. 
state nominations, how certified, 970-971. 
certificate of nomination, 
requisites of, 970. 
to contain but one name, 972, 
where filed, 971. 
when to be filed, 973. . : 
secretary of state to certify names of candidates to county auditor, 974. 
nomination of candidates to be published, 975. 
void after notice of declination filed, 976. 
vacancy on tickets, how filled, 977, 978. 
§ 7. Election officers. 
at primary elections, see Elections, Primary, § 4. 
at citv elections, gee infra § 18. 
at village eiections, see infra, § 19. 
at township elections, see infra, § 20. 
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ELECTIONS — (continued). 
at school elections, see infra, § 17. 
oath of election officers, 954. 
disobedience of election officers, how punished, 9274-9277. 
misconduct of, misdemeanor, 9282, 9283. 
penalties, failure to perform duty, 1041. 
bribery by, how punished, 9250. 
bribery of, 9284. 
judge of election, 
qualification of, 951. 
duties, 
in general, 951. 
in respect to registration of voters, 1090-1103. 
in respect to party ‘registration, 919. 
to challenge, 956. 
penalty for depositing unstamped ballot, 1039. 
for rejecting legal vote, 1040. 





inspector, 
qualifications of, 951. 
appointment of, in unorganized townships, 952. 
duties, 
in general, 951. 
as to registration of voters, 1090-1102. 
as to party registration, 919. 
to examine ballots and box at opening of polls, 984. 
to challenge, 956. , 
to give official ballot to elector, 985. 
in respect to absent voter ballot, 1000-1004. 
to announce result of canvass, 1007. 
to make returns on canvass, 1008. 
penalty for depositing unstamped ballot, 1039. 
for rejecting legal vote, 1040. 
clerks of election, 
duties of, in respect to registry list, 1097. 
appointment of poll clerks, 953. 
duty to keep poll list, 955. 
§ 8. Election supplies. 
duty of county auditor to furnish supplies, 965. 
to have instructions printed, 966. 
to provide ballots, 958. 
as to preparation of poll books and blanks, 964. 
registration blanks, 918, 1103. 
poll books, contents, delivery of, 967. 
ballot boxes to be provided at county expense, 968. 
separate ballot boxes to be provided for women, 968. 
fees of sheriff for distributing ballot boxes, 3514. 
§ 9. Ballots. 
at primary elections, see Elections, Primary, § 3. 
to be printed and distributed at public expense, 957. 
how prepared, 959. 
preparation of ballot by county auditor, 964. 
number of ballots to be prepared, 964. 
delivery of, to inspectors of election by auditor, 965. 
name of candidate to be in one column only, 962. 
arrangement of names on ballot, 963. 
blank forms to be furnished by secretary of state, 969, 87S. 
separate ballots. 
for judges, 906. 
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ELECTIONS — (continued). 

separate ballots— (continued). 

for superintendent of public instruction, 909. 

for county superintendent of schools, 908. 

stickers to be affixed by election officers in case of vacancy, 968. 

name written or pasted on ballot, by voter, 958. 

at elections in special school districts, 1265. 

form of ballot in election to establish independent school district, 1288, 
$ 10. Conduct of elections. 

when polls are to be opened and closed, 983. 

when hours for opening and closing polls may be changed, 983. 

method of opening and closing polls, 983. 

examination of ballots and boxes at opening of polls, 984. 

only one person to be admitted to voting booth at one time, 986. 

election booth, how long to be kept, 986. 

official ballot, how given to elector, 985. 

ballots to be stamped when given to elector, 985. 

procedure where elector spoils ballot, 987. 

assistants to elector under disability, 988. 

duty of inspectors of election to provide election booths, 990. 

secret ballot to be provided, 1042. 

showing marked ballot prohibited, 1042. 

election judges to deposit ballot in box, 989. 

ballots of women to be deposited in separate box, 991. 

duty of election inspectors to provide guard rail, 990. 

number of electors permitted within rail limited, 990. 

challenges, form of, 990. 

penalty for false swearing at, 990. 

penalty for false swearing upon challenge of right to vote, 990. 

no liquors to be sold in room where election is held, 990. 

electioneering prohibited, 1042. 

voting by absent elector, 

when absent elector may vote, 992. 

application for ballot, made when, 993. 

absent voter ballot, how printed, 994. 

absent voter ballot, form of application for, 995. 

application blank, how obtained, 996. 

absent voter ballot, how sent out, 997. 

affidavit of absent voter, 997. 

absent voter unable to write may make mark, 997. 

manner of marking absent voter ballot, 998. 

care of absent voter ballot by county auditor, 999. 

transmission of absent voter ballot to election inspectors, 1000. 

manner of voting absent voter ballot, 1001. 

void or rejected ballot, 1002. 

elector may vote before leaving county, 1002. 

absent voter ballot to be furnished by auditor, when, 1003. 

penalty for violation of statute relative to absent voters, 1004. 

Violation of election laws, 1043. 
$ 11. Canvass of votes. 
Canvass of votes by election inspectors, 1005. 
method of counting vote, 1005. 
highest number of votes elect, 947. 
ballots, when void, 1006. 
result of canvass to be immediately announced, 1007. 
returns, where and how made, 1008. 
abstract of votes to be made, 1009. 
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certificates of election to be issued, 1009. 
tie vote, how decided, 1009, 1010. 
publication of returns, when to be made, 1009. 
duty of county auditor to forward abstract of votes, 1013. 
to be filed and preserved by secretary of state, 1014. 
secretary of state to indorse time of receipt of, 1032. 
of school elections, 1157. 
of city election, 3670. 
tie vote, how decided, 
at school elections, 1157. 
in special school district, 1268. 
in independent school district, 1291. 
at village elections, 3855. 
at city elections, 3671. 
of presidential electors, 1022. 
of special election to fill vacancy, 1036. 
informal and defective returns, how canvassed, 1029, 1031. 
penalty for failure to make, 1008. 
compensation of messenger when appointed, 1014. 
$ 12. Canvassing boards. 
of primary elections, see Elections, Primary, § 5. 
state canvassing board, 
how constituted, 1011. 
secretary of state ex officio member, 122. 
state treasurer ex officio member, 143. 
state auditor ex officio member, 132. 
quorum, 1011. 
when member disqualified, 1012. 
meeting of, 1015. 
adjournments of, 1017. 
canvass of votes to be public, 1018. 
certificate of result, 1019-1021. 
majority to decide statement of returns, 1018. 
what returns to be canvassed, 1027. 
duties, 
in general, 1016. 
as to election of national delegates, 912. 
to issue certificate of result, 1019. 
county canvassing board, 
how constituted, 1009. 
meetings, 1009. 
canvass of votes, 1009. 
certificate of election, 1009. 
majority of members to decide all questions, 1030. 
tie vote, how decided, 1009, 1010. 
publication of returns, 1009. 
duties, 
in general, 1009, 1030. 
in case of defective returns, 1031. 
§ 13. Certificate of election. 
secretary of state to issue, 1020. 
to be issued, when, 1009. 
form of, 1023. 
of presidential electors, 1022. 
of members of legislative assembly, prima facie evidence, 27. 
at school election, 1158. 
in special school district, 1269. 
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$ 14. Contest. 
of primary election, see Elections, Primary, § 6. 
when to be commenced, 943. 
notice of contest, how served, 1046. 
answer to notice of contest, when to be served, 1047. 
contest may be brought by whom, 1048. 
trial of contest, 1049. 
testimony and procedure in contest, 1050. 
contest for elections for removal of county seat, 1051. 
contest may be tried by referee. 1052. 
security for costs must be furnished, 1053. 
appeals in contest cases, 1054, 1055 
construction of this article, 1056. 
Provisions of code of civil procedure applicable, when, 1057, 1058, 
of legislative elections, 
notice of contest, 1070. 
answer to notice, 1071. 
testimony taken, when, 1072. 
notice to take depositions, manner of, 1073. 
testimony to be taken at but two places at a time, 1074. 
subpoena to compel attendance of witnesses, 1075. 
deposition to be taken without notice on stipulations, 1076. 
manner of service of subpoena, 1077. 
attendance of witness compelled only in county, 1078. 
penalty for failure to attend and testify, 1079. 
deposition of non-resident witnesses, 1080. 
examination of witnesses, 1081. 
testimony to be confined to issue, 1082. 
testimony to be reduced to writing, 1083. 
protection of papers may be required, 1084. 
adjournments, 1085. 
papers to be attached to deposition, 1086. 
testimony to be forwarded to secretary of state, 1087. 
fees of officers and witnesses, 1088. 
legislature not to pay expenses of contest, 1089. 
of presidential electors, 
court for trial of, 1059. 
contestant may apply to court, 1060. 
application of state grounds of contest, 1061. 
notice to party contested, how given, 1062. 
appearance by parties to contest, 1063. 
hearing, how conducted, 1064. 
determination of board, how certified, 1065. 
effect of failure of partitioner to appeal, 1066. 
taxation of costs of contest, 1067. 
final hearing, how determined, 1068. 
mileage and compensation of members of board, 1069. 
bond for costs, 1061. 
§ 15. Special elections. 
for school matters, see infra, § 17. | 
in cities, see infra, § 18. 
in villages, see infra, § 19. 
in townships, see infra, § 20. 
for issuance of bonds, see Bonds, State, County and Municipal. 
to fill vacancies, 1033, 1034. 
in legislative assembly, conduct of, 1035. 
returns how canvassed, 1036. 
2755 


INDEX. 
(References are to sections.) 
ELECTIONS — (continued). 
constitutional amendments, 
how voted upon, 959. 
constitutional amendment to be advertised, 979. 
manner of printing constitutional amendments, 960. 
manner of advertising constitutional amendments to be voted upon, 961. 
certificate as to, 1025. 
record of result of election, 1026. 
advertisement of questions submitted to vote, 979. 
for change of county lines, form of ballot, 3201. 
for division of county, form of ballot, 3205. 
for removal of county seat, notice, ballots, 3234, 3235, 3236. 
for extraordinary expenditures of county funds, 3280-3286. 
for continuance of county tax for aid of county fair, 1874. 
for increasing the jurisdiction of the county court, 8926, 8927. 
to establish a county work house, 11319. 
for establishing irrigation in townships, 4262. 
§ 16. Non-partisan elections. 
how conducted in municipality, 902, 903. 
for judiciary, 904, 905. 
for state superintendent of public instruction, 907, 908. 
for county superintendent of schools, 907, 908. 
§ 17. School elections. 
non-partisan election, 
of state superintendent of public instruction, 907, 909. 
of county superintendent of schools, 907 , 909. 
notice of annual election, 1155. 
hours for holding, 1154. 
qualificatiors of voters, 1153. 
right of woman to vote at, 1153. 
election officers, 1156. 
in new districts to be appointed by county superintendent, 1152. 
oath of judge of election, 1156. 
conduct and canvass of votes, 1157. 
tie vote, how decided, 1157. 
certificate of election, 1158. 
of officers in new school districts, 1151. 
for consolidation of school districts, 1190. 
to determine school sites, 1184, 1185. 
for changing school site, 1184. 
to pass upon question of purchase, sale or exchange of school house, 1184. 
to establish district high school, 1192. 
for conveying pupils to and from school at the expense of the school district, 1190. 
to establish county agricultural and training school, 1455. 
certain elections legalized, 1471. 
in city not organized under the general law, 1315-1317. 
in independent school district, 
time of holding elections, 1291. 
to establish independent school districts, 1286. 
notice of election, 1287. 
form of ballot, 1288. 
returns, 1288. 
of members of school board, 1290, 1293. 
canvass of votes, 1291. 
in special school districts, 1231. 
to establish special school districts, 1236. 
election precincts and officers of election, 1267, 
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in special school districts — (continued). 
notice of election of officers, form of notice, 1263, 1264. 
candidates, official ballot, 1265. 
of first board of education, 1244. 
boards of education in, 1262, 1263. 
to become part of common school district, 1261. 
for issuing bonds in special school district, 1274. 
canvass of return, 1268. 
certificates of election, 1269, 
§ 18. City elections. 
in cities under commission form of government, see Commission Form of Government 
for Cities, §§ 13, 14, 15, 16. 
as to qualification of voters, see supra, § 3. 
for the incorporation of cities, 3552-3554. 
power of city council to call special election, notice, 3673. 
power of city council to order a new election, 3673. 
manner of holding election in new wards, 3984. 
election districts and precincts, 3667. 
time and: place of holding, 3666. 
in presidential years, when, 9165. 
to be governed by general election laws of the state, 3370. 
manner of holding election in new wards, 3984. 
registration of voters, 3668. 
election boards, how selected, 951. 
judges of, 
oaths, 3670. 
duties, in general enumerated, 3670. 
canvass of returns by city council, 3670. 
tie vote how decided, 3671. 
primary elections in, 891, 892. 
notice of, 883. 
petition of nominee, 894. 
preparation of ballots, 895. 
publication of result of election, 897. 
usage and customs not impaired, 898. 
city canvassing board, duties of, 896. 
§ 19. Village elections. 
for incorporation of Villages, 3844-3848. 
—— in territory embracing more than one county, 3934-3936. 
annual election, 
when held, 3851. 
manner of election in new wards, 3984. 
notice of election for electing officers after incorporation, 3850. 
how long polls shall remain open, 3852. 
election boards how chosen, 951. 
inspectors, powers and duties, in general, enumerated, 3853. 
tie vote, how decided, 3855. 
§ 20. Township elections. 
at township meetings, see Townships, § 6. 
for dissolution of a township, 4277, 4278. 
election boards in townships how chosen, 951.. 
inspectors of election, how chosen in towns, 951. 
to establish system of irrigation, 4262. 
§ 21. Corrupt practices. 
candidates’ expenses, 
primary campaign expenses limited, 923. 
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candidates’ expenses — (continued). 
general election campaign expenses limited, 928. 
itemized statements to be filed, 929. 
campaign contributions, 
by corporations prohibited, 933, 9295-9299. 
actual name of contributor to be given, 930. 
pre-election promises of appointments prohibited, 931. 
charitable contributions by candidates or solicitation thereof prohibited, 932. 
treatiug by candidates prohibited, 934. 
paymenit for attendants at polls prohibited, 936. 
transportation to polls prohibited, 936. 
political advertising to be labeled, 937. 
rates for political announcements, 927. 
electioneering on election day prohibited, 939. 
candidacy to be bona fide, 941. 
penalty for, in general, 935, 944. 
for failure of candidate to file statement, 940. 
forfeiture of office or nomination, 942. 
for unlawful campaign contributions, 9295, 9298. 
§ 22. Crimes against elective franchise. 
giving and receiving bribe; penalty, 9250. 
disenfranchisement, 9282. 
illegal influence on electors, prohibited, 9251. 
betting on election, how punished, 9252. 
offers of office, how punished, 9253. 
- communicating same, 9254. 
contributing money for elections, how punished, exception, 9255. 
defrauding elector of his vote, 9256. 
obstructing elector, 9257. 
double voting, how punished, 9258. 
voting or attempting to vote by person not qualified, } how punished, 9259. 
procuring unqualified vote, how punished, 9260. 
advising unqualified voting prohibited, 9261. 
voting in wrong precinct or district, 9262. 
voting unlawfully at town meetings, prohibited, 9263. 
voting by convicted felon, prohibited when, 9264. 
registration, 
unauthorized registration, how punished, 9265. 
personating registered voter, how punished, 9266. 
false statement preventing registration, prohibited, 9267. 
constructive false statement, 9268. 
public political meetings, 
disturbance of, misdemeanor, 9269. 
preventing public meetings of electors, misdemeanor, 9270. 
preventing attendance at public meetings, misdemeanor, 9271. 
intimidation, 
intimidation and bulldozing electors, how punished, 9272 
violence, threats, etc., of electors, how punished, 9273. 
disobedience of election officers, 9274. 
violence disturbing election, 9275. 
disobedience of election officers, summary arrest thercof, 9276. 
such arrest no defense to prosecution, 9277. 
destroying ballots or boxes, felony, 9278. 
forging or destroying certificate of nominations, felony, 9279. 
destroying supplies, etc., misdemeanor, fe ‘lony, punishment, 9280, 
making of false poll list, misdemeanor, 9281. 











2758 


INDEX. 
(Referencés are to sections.) 
ELECTIONS — (continued). 
misconduct of judges, misdemeanor, 9282. 
false canvassing or certifying, misdemeanor, 9283. 
witnesses, exemption of, 9286, 9296. 
irregularities in conduct of election no defense to violation of election law, 9288. 
election, defined, 9287. 
bribery of election officers, how punished, 9284. 
election law not applicable where election is lawfully interfered with, 9289. 
election law applicable to elections for determining questions submitted, 9290. 
good faith of defendant, jury to pass upon, 9291. 
selling liquor on election day, how punished, 9292. 
unlawful voting at caucuses, penalty, 9293. 
Proxies at political conventions, who may use, 9294. _ 
mutilating election returns, how punished, 10075. 


ELECTIONS, PRIMARY. 
§ 1. In general. 
as to election of national delegates, see infra, § 7. 
registration of voters at, not required, 871. 
when to be held, 852, 
publication of notice of primary election, 921. 
posting of notices of, 922. 
officers to be nominated at primary elections, 852. 
list of officers to be nominated at, to be furnished, 866. 
eligibility of candidates at, 858. 
campaign expenses limited, 923. 
publicity pamphlet, 924. 
privileges of candidates, 924. 
amount paid for space by candidates, 925. 
printing statements of candidates, 926. 
address to voters, 927. 
fees by legislative candidate, to whom paid, 885. 
time for keeping polls open, 869. 
party ballot to be voted, 860. 
tally books, arrangement of names in, 868. 
Provisions of election law applicable, 867. 
application of present election statutes, when, 882. 
invalidity of part, 886. 
intent of article, 851. 
to be liberally construed, 851. 
Violations of, applicability of penal code, 887. 
§ 2. Petition for plactng name on ballot. 
petition for placing name on ballot, -853, 855, 856. 
of candidate for national delegate, 913. 
of candidate for office of judge, 904. 
of candidate for superintendent of schools, 907. 
when to be filed, 853, 854. 
signatures attached to, 853, 854. 
number of names required upon, 853, 854. 
contents of, $53, 854, 856. 
fees for filing, 853, 854. 
form of petition, $53, 855, 856. 
§ 3. Ballots. 
form of ballot, 859. 
names on primary ballot, how secured, 855. 
how prepared. 864, 895. 
preparation and distribution of ballots for election of national delegates, 914. 
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separate ballot, 
for judicial nominations, 905. 
for nomination of state superintendent of public instruction, 908. 
for nomination of county superintendent of schools, 908. 
arrangement of names on, 865. 
care of, after printing, 865. 
vacancy in, how filled, 855, 879. - 
vacancies to be filled by party committees, when, 861. 
errors in, how corrected, 880. 
nomination by stickers, 857. 
§ 4. Election officers. 
judge of election, 
duties, 
at primary elections, 859. 
in respect to party registration, 919. 
to canvass votes at primary election, 869, 870. 
as to returns, 870. 
inspectors of election, 
duties, 
at primary elections, 859. 
in respect to party registration, 919. 
to canvass votes at primary election, 869. 
clerks, duties of, 870. 
§ 5. Canvass and canvassing boards. 
how made, 869. i 
returns of, 870. 
nominations, percentage of votes required for, 862. 
tie vote, how decided, 883. 
certified list of nominees to be furnished to county auditor, 920. 
city canvassing board, 
how composed, 896. 
publication of result of election, 897. 
state board of canvassers, 
membership of, 876. 
oath of office of, 8786. 
quorum of, 876. 
duties, 
in general, 876. 
in election of national delegates, 912. 
statement of canvass by, 877. 
county canvassing board, 
how constituted, 872. 
meeting, 872. 
duties, 
in general, 872. 
in election of national] delegates, 911 
oath of office of, 872. 
quorum, 872. 
statement of canvassing board, 873. 
abstract of votes to be transmitted to secretary of state, 874. 


duty of county auditor where two or more counties form one legislative district, 875. 
§ 6. Contests. 


how contested, 881. 
appeal, 881. 

§ 7. Election of national delegates. 
how conducted; 910. 
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duties of county canvassing board, 911. 
duty of state canvassing board, 912. 
candidates to file petition, 913. 
preparation and distribution of ballots, 914. 
notices of election, 914. 
elections of delegates, how conducted, 915. 
expenses of delegates, 916. 
oath of delegates, 916. 
§ 8. Political committees. 
political committees continued, 888, 
state committee, 
how selected, 890. 
time and place of meeting, 890. 
state central committee, 
chairman of, as member of state board of canvassers, 876. 
county committee, 
how composed, 890. 
time and place of meeting, 890. 
chairman of, as member of county canvassing board, 872. 
precinct committeemen, 
how elected, 889. 


ELECTIVE FRANCHISE. 
crimes against, see Elections, § 22. 


ELECTORS. 
See Elections, § ° 


ELECTRICITY, 
power of the city to regulate the erecting of electric lights, 3599 (13). 
power of cities to regulate rates and charges, 3607-3609. _ 
power of city under commission form of government to provide for the furnishing of 
lights to the inhabitants of the city, 3818 (5) (7) (11). 
malicious injury of electric line, 10043. 
fraudulent use of electric current, misdemeanor, 9941. 


ELECTRIC RAILWAY. 
See Street Railroads, 


ELEVATOR, GRAIN. 
See Warehouses. 


ELEVATORS. 
elevator shafts in hotels to be protected, 2983. 


ELEVATORS, TERMINAL. 
taxation for procurement and management of, 2072. 
duties of board of control in respect to, 2073. 


EMBALMERS, STATE BOARD OF. 
appointment, 640. 
members, who may be, 640. 
term of office, 540. 
vacancies filled, how, 540. 
oath of office; where filed, 541. 
officers, chosen how, 541. 
regulations, what may be adopted, 541. 
expenses, paid how, 641. 
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compensation from fees only, 541. 

secretary, salary of, 541. 

treasurer, fees paid to, 547. 
bond of, 547. 
meetings, 

when and where held, £42, 

notice of, 542. 

quorum, 542. 
examination of candidates, how conducted, 543. 
disinfection of dead bodies, may adopt rules for, 543. 
relation to state board of health, 543. 
seal, 545. 
certificate of secretary as competent evidence, 545. 
report to governor, made when, 548. 
violation of embalming law, penalty for, 546. 
licenses, 

licenses issued when, 644. 

examination papers to be kept, 544. 

signed by whom, 545. 

fee for licenses, 544. 

renewals of licenses, 544. 

fees for renewals of licenses, 544. 
licenses non-assignable, 545. 
licenses must be displayed, 545.. 





EMBEZZLEMENT. 

disposal of property embezzled, see Stolen Property. 
defined, 9929. ' 
fraudulent appropriation of public funds, 9930. 
fraudulent appropriation by officer of corporation, 9931. 
when carrier guilty of, 9932. 
fraudulent appropriation by trustee, 9933. 
fraudulent conversion by bailee, 9934. 
fraudulent appropriation by clerk or servant, 9935. 
distinct taking not necessary to constitute crime, 9936. 
evidence of debts as subject of embezzlement, 9937. 
defense, 

claim of title, 9938. 

intent to restore not a defense, 9939. 
mitigation of punishment, 9940. 
punishment, 9941. 
liability for embezzlement of property of decedents, 8800. 
of property of insolvent debtor, 8387, 8388. 
when officers of trust companies guilty of, 5217. 
by seamen to be made good, 6177. 


liability to civil action for embezzlement of moneys, goods and chattels of a decedent, 
8709. 


jurisdiction of, 10509. 
by public officers, how punished, 9827. 
sufficiency of information or indictment for, 10701. 


EMERGENCY COMMISSION, 
members, 1821, 1824. 


EMERGENCY FUND. 
for state institutions, provisions for, 182], 1824. 
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EMIGRANTS, 
minor may bind himself, 4434. 


EMINENT DOMAIN. 
power of cities to exercise, see Cities, § 20. 
procedure in condemnation proceedings instituted by city, see Cities, § 20. 
power of towns to exercise, see Towns, § 8. 
power of villages to exercise, see Villages, § 16. 
§ 1. In general. 
defined, 8201. 
how exercised, 8202. 
for what to be used, 8203. 
what estates may be taken, 8204. 
what property may be taken, 8205. 
what must appear before property taken, 8206. 
entry for making surveys, etc., 8207. 
consent of state to condemnation by United States, 3. 
state’s right of, to acquire property, 1). 
§ 2. For public improvement. 
special proceeding for condemnation of land for public improvement, 3737, 
power of school board to acquire land for school site, 1187. 
for irrigation, 8237. 
for irrigation purposes in township, 4263. 
of right of way for highway, when, 1922. 
condemning right of way for drains, 2480. 
ditches for draining highways, 2041. 
§ 3. By public service corporations. 
railroads may exercise power of, 4613. 
to be exercised by urban electric railways, 4812. 
right of way for state trolley line, 1804. 
§ 4. Railroad right of way over lands of decedent or ward. 
how secured, 8232. 
filing of petition, 8233. 
duties of county court, 8234, 
§ 5. Civil actions for. 
authorized, 8208. 
form of summons, 8209. 
when served, 8209. 
service by publication, 8210. 
service by mail, 8211. 
service compelled, when, 8212. 
note of issue to be filed, when, 8213. 
jury trial, when, 8214. 
fees, issue of venire, 8215. 
notice to defendant, 8216. 
special term of court, 8217. 
can try at adjourned term, 8218. 
method of procedure unchanged, 8219. 
what complaint must contain, 8220. 
who may defend, 8221. 
power of court, 8222. 
assessment of damages, 8223. 
when right of damages accrue, 8224. 
when title defective, 8225. 
when judgment paid, 8226. 
payment or deposit, 8227. 
final order, filing, 8228. 
when possession taken, 8229. 
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how money paid, 8229. 
acceptance as abandonment of defense, 8229. 
rules of practice, 8230. 
new trials and appeals, 8231. 





EMPLOYER AND EMPLOYEE, 
See Master and Servant. 


EMPLOYER'S LIABILITY. 
See Master and Servant, § 7. 


EMPLOYMENT. 
defined, 6105. 
right to specific performance of contract of, 7197. 
hindering citizen from obtaining, as conspiracy, 9445. 
of inmates of the penitentiary, 11261-11270. 
service without employment, 
officious person not entitled to compensation, 6183. 
exception as to salvage, 6184. 
See also Master and Servant. 





EMPLOYMENT AGENCY. 
power of the city to license, tax, regulate and prohibit, 3599. (30). 
cities under commission form of government, 3318 (23). 





ENCUMBRANCER. 
defined, 5531. 
when filing of chattel mortgage notice to, 6759. 


ENFORCEMENT COMMISSIONERS. 
See Temperance Commissioners. 


ENGINEER. 
appointment of, by county superintendent of highways, 1990f. 
intoxication of, misdemeanor, 9780. 
neglect of duty, misdemeanor, 9782. 
negligence in management of boiler, misdemeanor, 9709. 
negligence of, causing death, 9495. 


ENGLISH SPARROW. 
no closed season for, 10304. 


ENTICEMENT. 
of wife or servant prohibited, 4355. 
of child or female, jurisdiction of, 10508. 


' EPIDEMIC. 
among animals, emergency fund in case of, 2695. 


EPILEPTIC. 
marriage of, prohibited, 4373. 


ERGOT. 
as noxious weed, 2900. 


ESCAPE, 
rearrest and imprisonment of persons escaping from custody, 9350, 10591, 10592. 
escaping from custody, punishment, 9351. 
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ESCAPE — (continued). 


attempts to escape from penitentiary, 9352. 

attempts to escape from other prisons, 9353. 

assisting person in prison to escape, 9354. 

aiding escape, punishment, 9355. 

assisting escape from officer, 9356. 

officer permitting escape, offense, 9357, 9390. 
punishment for permitting escape, 9358. 

concealing escaped prisoner, 9359. 

prison, defined, 9360. 

prisoner, defined, 9361. 

prosecution of escaped prisoner, 9362. 

—— expenses, how paid, 9362. 

of prisoner from penitentiary, 11227, 11228. 

—— punishment, 11341. 

of inmate of reform school, 11289. 

from jail, how punished, 11342, 11343. 

attempting to, during insurrection, punishment, 9397 
liability of sheriff for escapes, 3396, 3397. 

from officer, what deemed not, 10553. 

proceedings for return of patient who has escaped from state hospital for the insane, 1765. 
power of governor to offer reward for escaped convict, 111. 
limitation of action for escape, 7378. 


ESCHEATS. 


property reverts to state for want of owner, 9. 
property reverts to state if no heirs, 9. 

of property to state, when, generally, 5760. 
realty of certain corporations, when, 4504, 


ESCROW. 


definition, 5498. 
delivery of grant in, 5498. 


ESTATE IN FEE. 


See Property, Real, § 2. 


ESTATES. 


See Property, Real, § 2. 


ESTATES OF DECEASED PERSONS. 


§ 1. 


as to inheritance, see Succession. 
debts and claims against, see Executors and Administrators, § 6. 
suits by and against, see Executors and Administrators, § 8. 
sale of property, see Executors and Administrators, § 7. 
inventory and appraisement, see Executors and Administrators, § 5. 
In general. 
summary administration where the estate is of small value, 8729. 
who may maintain action for the possession of real estate, 8797. 
to quiet title to real estate, 8797. 
special proceedings for the establishing the right of heirship to real property of deceased 
person, 8675-8681. 
funeral expenses as a preferred claim, 8725, 8728, 8755. 
when the statute of limitations begins to run against claim against decedent, 8658. 
copy of lost papers to be substituted, when, 7968. 
railroad right of way over, 8232-8237. 
Assets. 
as to the collection and care of, see Executors and Administrators, § 4. 
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ESTATES OF DECEASED PERSONS — (continued). 


§ 3. 


duty of holders of assets to notify tax officers before transferring same to legal repre- 
sentatives, 8987. 

liability for having or obtaining property of a decedent without authority from the 
executor or administrator, 8708. 

liability of persons who have embezzled or concealed property of a decedent, 8709. 

powers and duties of surviving partner as to care and disposition of partnership property, 
8711. 

stock in building and loan associations, 5122. 

Property liable for payment of debts. 

in general, 5721, 5722, 8730. 

life insurance, 8719. 

for funeral expenses, 8725. 

for charges for last illness, 8725. 

priority between personal and real property, 8730. 

property given by will, order of payment, 8733, 5723, 5724. 

application of property conveyed in fraud of creditors, 8813. 





§ 4. Family allowances. 
personal property exempt from execution, 8725-8727. 
homestead rights, 8723, 8724. 
procedure upon objections to the inventory and appraisement of the homestead or other 
exempt property of the decedent, 8726. 
§ 5. Homestead. 
ascertaining and setting off homestead after death of owner, 5629. 
procedure in general, 5629. 
of county court, 5630. 
appraisement and setting apart of homestead of decedent, 8724. 
procedure upon objections to the inventory and appraisement of the homestead of a 
decedent, 8726. 
possession and occupancy of homestead after death, 8723. 
how far exempt from debts of decedent, 5631, 8723. 
determination of heirs and devisees of deceased entrymen, 8157. 
procedure, 8158. 
descent and distribution of home entries, 5627. 
$ 6. Distribution. 
procedure for partial distribution before final settlement, 8841-8845. 
procedure for final distribution, 8846-8847. 
procedure on distribution in case of the death of an unmarried heir, 8846. 
procedure for the distribution of estate of deceased non-resident, 8861-8866. 
procedure for the care and disposition of unclaimed shares, 8867-8872. 
form of final decree of distribution, 8849. 
county court to determine all questions regarding advancements made by decedent, 8850 
duty of the county court to ascertain that taxes have been paid, 8848. 
proportionate liability of devisee and legatee for debts of the estate, 8782. 
conclusiveness of final decree of distribution, 8855. 
effect of discovery of property upon the final settlement, 8873. 
right to order decree for partition in final decree of distribution, 8849, 8851-8853. 
ESTATES OF FREEHOLD. ; 


See Property, Real, § 2. 


ESTATES TAIL. 


See Property, Real, § 2. 


ESTOPPAGE IN TRANSIT. 


all goods sold when authorized, 6881. 
insolvency defined, 6882. 
when transit ends, 6883. 
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ESTOPPAGE IN TRANSIT — (continued). 
how effected, 6884. 
not rescission of sale, 6885. 


ESTRAYS. 
See Animals, § 8. 


EUCAINE. 
any product containing, must be labeled, 2942. 


EVIDENCE. 
§ 1. In general. 
defined, 5595. 
force of certificate of redemption in tax judgment sales, 2341, 
rules of, in criminal trial, 10838. 
in contest of election, 1050. 
when to be taken in contest of legislative election, 1072. 
§ 2. Judicial notice. 
powers of cvurts in respect to, 7936. 
subjects of which courts will take judicial notice, 
of whatever ought generally to be known within the limits of the court’s jurisdiction, 
7938 (30). 
of what is commonly known as to manufactures and industries, 7938 (39, 40). 
of matters of common knowledge and science, 7938 (68). 
of the meaning of initials as commonly used, 7938 (70-72). 
of the meaning of words, phrases and abbreviations in the English language of 
common use, 7938 (67, 69). 
of time, the facts stated by the almanac, and of the course of nature, 7938 (1-8, 76). 
of certain enumerated geographical facts, 7938 (11, 13-17). 
the geographical divisions and political history of the world, 7938 (76). 
of the general history and geography of the country and state, 7938 (32-37). 
of the national flag and seal or sovereign of foreign powers, 7938 (74). 
of the places which are great marts of trade, 7938 (9). 
of the distance between well-known places in the United States, 7938 (10). 
organization, jurisdiction, officers, and proceedings of courts, 7937. 
of city ordinances in appeals from police magistrate, 3660. 
of the constitution of the United States, public laws and treaties, 7938 (44-47). 
of domestic statutes, legislative journals, etc., 7938 (57-62). 
of the laws and judgments of a sister state, 7938 (63, 64). 
of the civil divisions of the state, 7938 (26, 27). 
of organization of cities, 3650, 3775, 7938 (18, 19). 
of the organization of villages, towns and townships, 7938 (18, 19). 
of the election of state officers, 7938 (28). 
of the official signatures and seals of office of the principal officers of the state and 
United States, 7938 (73). 
of the seal of pane o nate and of ie 7938 (75). 
of public officers and their official acts, 7938 (20-25). 
of the survey and rules and regulations as to public lands, 7938 (48-51). 
of the taking and result of the census, 7938 (38). — 
of the fact that mail matter will originally reach its proper destination, 7938 (31). 
of railroads, telegraph and telephone lines, 7938 (12). 
of the srculating « aediunt and S palat language in reference thereto, 7938 (65, 66). 
of the universal usage of merchants, 7938 (29). 
of the law merchant, 7938 (52). ee 
of the custom of mutual credits, 793 . 
of the commercial usage to observe Sundays ty certain festivals, 7938 (54). 
of the business of mercantile agency, 7938 (41). 
of the inflammable and seplosive character of certain substances, 7938 (42, 43). 
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EVIDENCE — (continued). 
subjects of which courts will take judicial notice — (continued). 
of intoxicating liquors, generally, 10105. 
that whisky, brandy and alcohol are intoxicating liquors, 7938 (55). 
that beer is a malt liquor and intoxicating, 7938 (56). 
§ 3. Presumptions. 
in general, 
duty of jury as to presumptive evidence, 7934. 
presumption deemed conclusive, 7935. 
rebuttable presumption, 7936. 
as to time of vesting of testamentary disposition, 5709. 
gifts in view of death, presumed, when, 5542. 
of insolvency of principal of guarantee, when, 6660. 
presumption of jurisdiction of military courts, 2404. 
as to matters concerning persons. 
of legitimacy of children born in wedlock, 4420. 
of legitimacy of children born after dissolution of marriage, 4421. 
of legitimacy of children, right to dispute, 4422. 
as to domicil not applicable in actions for divorce, 4399. 
inference of duress from coverture, rebuttable, 9215. 
of survivorship where two or more persons die in same calamity, 7936. 
of death from absence, 7921, 7936. 
of innocence, 10831. 
of intent to defraud anyone misled, when, 5945. 
intention to make an equitable agreement, 7203. 
of fraud, where personalty is transferred without change of possession, 7221. 
creditor’s retention of partial performance, when presumed involuntary, 5797 
as to trustees, 
as to discretionary power of trustee, 6307. 
as to good consideration between trustee and beneficiary, 6288. 
as to contracts, generally, 
of cause of uncertainty in contracts, 5914. 
as to the value of a written instrument, 7180. 
as to date of negotiable instrument, 6896. 
that promise is joint and several, when, 5919, 5920. 
that debtors are joint, 5767. 
of interest on loan of money, 6069. 
as to contract of service, 
length of term of service of servant, 6135, 6136. 
as to renewal of term and wages of servant, 6137. 
as to contracts of hiring, 
as to term of hiring of realty, 6092. 
as to term of hiring of lodgings, 6093. 
as to renewal of hiring, 6094, 6095. 
as to marine insurance, 
ag to knowledge of loss in case of marine insurance, 6553. 
of total loss in marine insurance, 6586. 
as to possession and ownership of realty, 
when trusts in realty presumed, 5365. 
as to possession from title, 7365. 
of ownership of land to center of highway, 5353. 
that grant was delivered at its date, 5496. 
of fee simple title from grant, 5527. 
as to corporate matters, 
as to knowledge and assent of director of corporation, 10020-10022. 
as to partnerships, . 
as to partnership property, 6394. 
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EVIDENCE — (continued). 
as to damages, 
as to damages arising from wrongful conversion of personal property, 7168, 
7169. 
that breach of agreement to convey real property cannot be adequately relieved 
by pecuniary compensation, 7194. 
that breach of agreement to transfer personal property can be adequately relieved 
by compensation, 7194. 
of negligence, 
killing of stock by railroad prima facie evidence of negligence, 4644. 
of negligence where damage ensues from violation of navigation rules, 5456. 
of negligence on part of depositary, when, 6024. 
of violation of law, 
of attempted violation of game and fish law, what is, 10305. 
acts prohibited by cold storage act as evidence of the violation of the act, 3161. 
presumptive evidence of violation of prohibition law, 10128. 
of violation of law from possession, 
of dairy products improperly branded, 10200. 
of mis-branded paint, 2924. | 
finding of intoxicating liquor prima facie evidence of nuisance, 10118. 
§ 4. Burden of proof. 
as to jurisdiction of military courts, 2404. 
of want of consideration of contract, 5882. 
as to reasonableness of rates before railroad commissioners, 4730. 
in mitigation or excuse of homicide, on defendant, 10860. 
§ 5. Documentary. 
in general, 
legislative journals, as evidence, 90. 
priority of filing number given by register of deeds prima facie evidence of priority 
of filing, 3336. 
writing as presumptive evidence of consideration, 5874. 
abstract prima facie evidence of title, 5547. 
certificate of election of member of legislative assembly, prima facie evidence of 
election, 27. 
dentist certificate as evidence of right to practice, 512, 513. 
statement in indenture of apprentice as to age presumptive evidence thereof, 4480. 
certified copies of articles of incorporation as evidence of incorporation, 4514. 
certificate of article of domestic insurance company as evidence of incorporation, 
4839. 
receipt for premium in insurance policy as conclusive evidence of payment, 6515. 
surveys made by county surveyor presumed correct, 3428. 
documents as evidence of validity or regularity, 
list of unpaid taxes to be prima facie evidence of validity of taxes, 2314. 
schedule of rates as prima facie evidence of legality of schedule, 4728. 
tax certificate prima facie, that law complied with, 2193. 
certificate of sale to be prima facie evidence of regularity of proceedings, 2324. 
documents to be received in courts as evidence, 
copies of the proceedings of county commissioners certified and attested by the 
county auditor, 3269. ' 
copies of all papers filed in the office of city auditor certified by him shall be com- 
petent evidence in all courts, 3624. 
transcript of all records of the city counsel certified by city auditor, 3624. 
record of city ordinances kept by city auditor, 3596. 
records and sripiial papers ‘of public improvements, kept by city auditor, 3738. 
marriage records or certified copies, 4367. 
articles of incorporation of banking certificate, 5158. 
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EVIDENCE — (continued). 


§ 6. 


§ 7. 


§ 8. 


documents presumptive or prima facie evidence of facts therein stated, 
entries by public officers, 7917-7918. 
record of tax deed, 2208. 
certified copies of articles of incorporation, 4514. 
record of county auditor or town clerk in proceedings for laying out railroads, 1928, 
certificate of county surveyor to surveys made by him, 3427. 
findings of railroad commissioners, 4741. 
sheriff’s return of service of process or notice, 3392. 
sheriff’s certificate of sale under execution, 7751. 
affidavit of printer in foreclosure by advertisement, 8093. 
of justice docket, 9012. 
allowance and settlement of the accounts of an executor or administrator, 8837. 
certificate of chemist under pure food law, 2886. 
certificate of state chemist as to contents of fertilizers, 2895. 
certificate of chemist as to formaldehyde, 2930. 
certificate of analysis of paris green, 2936. 
certificate of analysis of drugs, 2950. 
certificate of state botanist, 2906. 
certificate of experimental station as to contents of liquor, 10164. 
Admissibility of, generally. : 
statute, codes, decisions, 7910. 
copies of judicial records, 7911. 
of foreign countries, 7912. 
business records, 7909. 
transcript of justice’s records, 7914. 
how used in another county, 7915. 
county instrument, 7916. 
record of instrument, 5597. 
proceedings before commissioners of conciliation not to be used as evidence in subse 
quent trial, 9192. 
pleadings in civil actions not to be used as evidence in criminal prosecution, 7456. 
before grand jury, 10659-10661. 
what admissible in proceedings against bawdy house, 9651. 
in proceedings against gambling house, 9698. 
proof of other overt acts, in prosecution for conspiracy, 10840. 
proof of other overt acts not admissible in prosecution for treason, 10839. 
general character of place, in action for violating prohibition law, 10128. 
of good faith admissible in prosecution for illegal voting, when, 9291. 
Competency. 
statement of decedent, 7871. 
testimony of decedent, 7871. 
interpreter, oath of, 7928. 
when judge or juror may testify, 7925. 
confidential relations, 7923. 
how waived, 7924. 
Sufficiency, 
in general, 
of probable duration of life, 7922. 
of death of person, 7921. 
necessary to sustain action for damages for setting prairie fire, 2799. 
of tree planting for bounty, 2815. 
to establish the genuineness and execution of a will in probate proceedings, 8644. 
of lost will, 5659. : 
what necessary to stop running of statute of limitations, 7394. 
what required in actions for divorce, 4400. 
proof of handwriting to prove execution of instrument, 5571. 
proof of legal publication, how made, 7913. 
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EVIDENCE — (continued). 
in general — (continued). 
official documents, how proved, 7919. 
certified copies of, requisites of, 7920. 
of publication and sale of stock for delinquent assessment, 4587. 
latitude allowed in writ of mandamus, 8463. 
in criminal actions, 
of accomplice not sufficient to convict, 10841. 
extent of, in anti-trust proceedings, 9956. 
in action of bigamy, what proof of former marriage necessary, 10861. 
what required for conviction in barratry, 9410. 
in non-support cases, 9600. 
proof required to convict of treason, 10839. 
§ 9. Falsifying and suppressing. 
offering false evidence, 9382. 
deceiving a witness, 9383. 
preparing false evidence, 9384. 
destroying evidence, 9385. 
preventing witness from attending, 9386. - 
contemplating witness,‘ 9387. 
bribing witness, 9388. 
suppression of, 9404. 





EXAMINATION OF PARTIES. 
See Discovery. 


EXAMINATION, ORAL. 
defined, 7886. 


EXAMINERS, STATE BOARD OF. 
duties of, transferred to state board of education, 1427. 
as to state board of education, see Education, § 2. 


EXCEPTIONS. 
See Trial, § 10. 
in criminal actions, see Criminal Procedure, § 11. 
to deposition, see Deposition. 
to sureties on appeal in justice’s court, 9169. 


EXCHANGE, 
loan for, see Loans, § 2. 
deposit for, see Deposit, § 7. 
defined, 6003. 
Tules governing, 6004, 6005. 
money exchanged warranted genuine, 6006. 


EXCUSABLE. 
homicide is, when, 9501. 


EXECUTIONS. 
of judgment in justice’s court, see Justice of the Peace, §§ 6, 7. 
in criminal actions, see Criminal Procedure, § 18. 
§ 1. General provisions relative to. 
printer’s fees to be paid in advance, 7767. 
reversal of judgment does not defeat title of purchaser, 7768. 
execution against principal first, 7769. 
amercement of sheriff, 7770. 
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EXECUTIONS — (continued). 


§ 3. 


§ 4. 


§ 5. 


amercement of clerk, 7771. 

measure of amercement, 7772. 

return of writ of execution by mail, 7773. 

procedure against sherifl to amerce, 7774. 

surety of sheriff to be made party, 7775. 

officer’s reimbursement, when, 7776. 

liability of sheriff for failure to execute writ of execution or attachment, 3394. 

in proceedings to collect poll tax, 1967. 

enforcement of decree or order issued by the county court for the payment of money, 
8587, 8588. . 

enforcement of decree or order of the county which requires or prohibits the performance 
of any act other than the payment of money, 8588. 

right to issue a judgment recovered against a decedent in his lifetime, 8746. 

right to issue upon a judgment recovered upon a claim presented against the estate of a 
decedent, 8745. 

right to issue upon a judgment rendered for or against decedent in his lifetime, of 
against his representative or successor in interest after his death, 8807. 

renewal of, on judgment, 7693. 

payment to sheriff by third person, 7727. 

removing property to avoid, 10000. 

officer’s lien on, 6871. 

fees of referee for services rendered in sale of real estate, 3528. 

Issuance of. 

issued at any time within ten years, 7713. 

for the delivery or sale of property, 7714. 

kinds of, 7715. 

against property, to whom issued, 7716. 

against property, to different counties, 7716. 

when to be issued against person, 7717. 

issue and contents of, 7718. 

issuance of, in judgment by confession, 8479, 

time of return, 7719. 

Levy. 

manner of levy, 7720. 

officers’ proceedings on, 7722. 

levy and sale, 7723. 

amount levied; when lien on personalty, 7724. 

levy on things in action, 7725. 

sheriff’s fees for levying writ, 3514. 

levy dissolved by insolvency proceedings, 8383. 

What property subject to. 

property liable to, 7720. 

claim against property by third person; sheriff’s jury to try title, 7728. 

upon judgments recovered against townships, 4234, 4235. 

pledged or mortgaged property may be levied on, 772). 

against homestead under mechanics’ liens, 6824, 

homestead, when subject to, 5607. 

against franchises of corporation, 4589. 

Exemptions. 

property exempt from all process, 7729, 7730. 

additional exemptions, 7731. 

specific alternative exemptions, 7732. 

articles exempt by number, chosen; by value, appraised, 7733. 

how appraisers selected, 7734. 

oath and duties of appraisers, 7735. 

wife or child may claim exemption, 7736. 
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EXECUTIONS — (continued). 
sheriff's inventory of exemptions, 7737. 
claim of exemption, when to be made, 7738. 
cases in which only absolute exemptions are allowéd, 7739. 
property not exempt in action for purchase price, 7740. 
but one exemption to partnership, 7741. 
when no exemption, 7742. 
only absolute exemptions against fines, penalties and costs, 7743. 
property of city exempt from sale on, 3757. 
public property of villages not subject to, 3868. 
property of independent schoo] district not subject to, 1309. 
exemption of banks from, 5188. 
cemetery lots exempt from levy and sale under, 5099. 
firemen’s pension, 4004. 
chattel interests not liable to sale on, 5308. 
homestead exempt from, 5605. 
—— after death of owner, 5631. 
——— of proceeds of sale of homestead, 5618-5620. 
family allowances from estates of decedents, 8725-8727. 
execution from justice’s court, against exempt property, 9119. 
§ 6. Stay. 
stay of, on appeal, see Appeal. 
of judgment, stay, 7687. 
not stayed on appeal without undertaking, 7825, 7831. 
sale of mortgaged property, how stayed, 7829. 
§ 7. Sales. 
of personalty, notice of; perishable property, 7744. 
of real property, 7745. | 
resale made, 7746. 
time and manner of sales, 7747. 
postponement of sale, 7748. 
surplus to be paid defendant, 7749. 
sale after sixty days, when, 7750. 
purchaser’s right; sheriff’s certificate, 7751. 
Protection of mortgagee and mortgagor, true redemption period, 8117, 8118. 
certain sales invalidated, 7765, 7766. 
what need not be sold on, 7726. 
§ 8. Sheriff's deed. 
contents and effect of, 7763. 
sheriff's successor may make, 7764. 
§ 9. Redemption. 
who may redeem, 7753. 
payment on, and period for redemption, 7754. 
redemption of real estate, 7755. 
record of redemption, 7756. 
sheriff to execute deed, 7757. 
filing of certificate of redemption, 7758. 
payments for redemption, to whom made, 7759. 
requisite papers on redemption, 7760. 
use of premises; waste restrained, 7761. 
purchaser entitled to rents; accounting for, 7762. 


EXECUTIVE MANSION. 


appropriation for improvement of, 1801. 


EXECUTIVE POWER. 
crimes by and against, 9300-9319. 
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EXECUTORS AND ADMINISTRATORS, 


$1. 


as to inheritance, see Succession. 
In general. 
summary administration where estate is of small value, 8729. 
administration of estate of deceased inmate of soldiers’ home, 1788, 1789. 
as parties to action, 7399. 
deposits by, in savings banks, 5200. 
when guilty of embezzlement, 9933. 
validity of the acts of a majority where there are more than two, 8651 (3). 
effect of acts of one where other is absent from the state or is under legal disability from 
serving, 8651 (3). 
effect of the acts of one where he is given authority in writing to act for both, 8651 (3). 
procedure where one of several executors or administrators die, become incapable of 
discharging the trust or is removed, 8706. 
discharge of mortgage by foréign, 6745. 
effect of reversal of decree upon acta done in pursuance thereof, 8622. 
power of the court to suspend the powers of or to enjoin him from doing any specific 
act, 8702. 
power of the court to restrain doing any acts detrimental to the interest of a party 
claiming another will, 8654. 
power of county court to enforce payment of legacies and the distribution of estate of 
decedent, 8525. 
oath, 
form of oath, where filed, 8684. 
oath to the inventory, 8715. 
compensation and commission, 
amount of, 8822. 
right to allowance for expenses, 8821. 
powers, 
in general, enumerated, 8666. 
of person named as executor before letters are issued, 8653, 5736. 
of executor of executor of estate of first testator, 5737. 
authority to executor to appoint executor, void, 5735. 
of executors to whom letters have been granted, 8651 (3). 
of executors or administrators c. t. a. appointed under a foreign will, 8673. 
as to summary administration where the estate is of small value, 8729. 
right to possession to the real and personal property of the decedent, 8707. 
to lease of the real property of the decedent, 8710. 
to compound debts, 8814. 
compromise claims against the estate, 8814. 
refer claims presented against the estate to arbitration, 8747. 
keep buildings and fixtures in suitable repair, 8710. 
mortgage the estate of the decedent, procedure, 8790, 8791. 
redeem lands from tax sale, 2224. 
maintain and defend suits, 8798. 
sell property for payment of inheritance tax, 8983. 
to collect amount of inheritance tax by suit against heirs or devisees and legatecs, 
8984. 
duties, 
of executor in general enumerated, 8653. 
as to accounting and settlement, see infra, $ 9. 
of person named as executor to accept or renounce, 8639. 
as to taking possession and care of all goods and chattels of the decedent, 8707. 
as to the collection of debts and demands due to the deceased, 8707. 
to collect the rents and profits from the real estate, 8707. 
to protect the real property of the decedent, 8707. 
to keep buildings and fixtures in repair, 8710. 
as to publication of notice to the creditors for the presentation of claims, 8734. 
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EXECUTORS AND ADMINISTRATORS — (continued). 
duties — (continued) . 
as to purchasing claims against the estate, 8819. 
to account for profit and losses of the estate, 8817. 
as to claims which are barred by statute of limitations, 8743. 
to represent shares of deceased in corporate meetings, 4516. 
to appoint agent when residing out of the state, 8674. 
as to the application of purchase money upon the sale of land subject to mortgage 
or lien, 8786. 
as to payment of inheritance tax, 8979. 
to file statement of receipts and disbursements after rendition of final account, 8846, 
to deliver property to his successor, 4241. 
§ 2. Appointment. 
power of county court to grant letters, 8525. 
letters testamentary and of administration with the will annexed, 
who entitled to letters, 5734. 
who are incompetent to receive letters in general, 8651, 8682. 
minority as ground for refusing letters, 8651 (1). 
conviction of infamous crime as ground for refusing letters, 8651 (2). 
right of executor of an executor as such to administer on the estate of the first 
testator, 8651 (3). 
right of executor who qualifies to administer the estate where another named as 
executor is a minor or is absent from the state, 8651 (3). 
drunkenness, improvidence or want of understanding as ground for refusing letters, 
8651 (3). 
right of married woman to receive letters, 8651 (3). 
clerk of county court disqualified to act as executor, 8520. 
right to object to the granting of letters testamentary, procedure, 8651 (3). 
issuance of letters upon foreign wills, 8672, 8673. 
form of letters testamentary, 8689. 
form of letters of testamentary administration, 8690. 
fee for taking out letters, 3503. 
issuance of letters where property is discovered after final settlement of estate, 8873. 
letters of administration, 
when letters of administration may be granted, 8656. 
contents of petition for letters, 8659. 
notice of hearing for the granting of letters, 8659. 
duty of court to serve citation upon county treasurer, 8988. 
proof of death and of intestacy, 8662. 
proof of value of property of decedent, 8662. 
where the heirs are unknown, 8668. 
when granted on application of state’s attorney, 8667. 
persons entitled to receive letters of administration, enumerated, 8657. 
time for persons enumerated in the statute to apply for letters, 8658. 
right of person entitled to administration to waive his right thereto, 8661. 
right to nominate a third person, 8661. 
power of court to disregard preferences enumerated in the statute, 8663. 
discretion of the court as to appointment of persons equally entitled, 8663. 
discretion of the court where person entitled is a minor, 8657. 
persons incompetent to receive letters of administration, enumerated, 8682, 
clerk of county court disqualified to act as administrator, 8520. 
right of surviving partner to be appointed administrator, 8657. 
right of county treasurer to apply for letters, 8988. 
minority as disqualifying, 8657. 
conviction of crime as disqualifying, 8657. 
drunkenness as disqualifying, 8657. 
persons entitled to object to the granting of letters, procedure, 8660. 
decree granting administration to prescribe the amount of the bond, 8664. 
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§ 3. 


} 4, 


§ 5. 


letters of administration — (continued). 
decree granting administration may fix the time within which persons shall qualify, 
8664. 
form of letters of administration, 8690, 8691. 
fee for taking out letters, 3503. 
issuance of letters where property is discovered after final settlement of the estate, 8873, 
ancillary letters, when authorized, 8672. 
Bonds. ° 
form of, 8685, 8627. 
amount of bonds, how determined, 8685. 
to be filed in the office of county judge, 8627. 
where the will expressly provides that no bonds shall be required, 8687. 
right to require separate bonds where letters are issued to more than one, 8688, 
procedure to compel the filing of a new or additional bond, 8693-8695, 
bonds upon receiving authority to sell or mortgage real estate, 8686. 
justifications of sureties, 8625. 
manner of approving bonds, 8625, 8627. 
procedure for the release of sureties, 8696. 
right of action in favor of persons injured by violation of the provisions of, 8627. 
conditions precedent to an action on the bond of a deceased executor or administrator, 
8805. 
conditions precedent to action on bond of an executor or administrator whose letters 
have been revoked, 8805. 
right to successive recoveries on bond, 8803. 
Assets. 
as to homestead of decedent, see Estate of Deceased Persons, § 5. 
as to family allowance, see Estates of Deceased Persons, § 4. 
personal debts of executor to decedent, 8716, 
partnership property, 8717. 
powers and duties of surviving partners as to the care and disposition of partner- 
ship property, 8711. 
stock in building and loan associations, 5122, 
procedure for discovery of, 8800. 
procedure to compel third persons to disclose information in regard to, 8712, 8713. 
liability of person having or obtaining property of a decedent without authority from 
the executor or administrator, 8708. 
liability for embezzling or concealing property of decedent, 8709. 
effect of discovery of property upon the final settlement of the estate, 8873. 
power of the court to order that the money in the hands of the executor or administrator 
be invested, procedure, 8840. 
liability of life insurance made payable to personal representative to debts of decedent, 
8719. 
Inventory and appraisement. 
time for making, 8714. 
manner of making inventory, 8715. 
oath of executor or administrator, 8715. 
property to be included in the inventory, 8714-8719. 
personal property exempt from execution to be set aside to the surviving wife or husband 
or minor children, 8725. 
appraisement of homestead, 8724. 
procedure upon objection to the inventory and appraisement concerning the homestead 
or other exempt property, 8726. 
supplementary inventory, time for making, 8722. 
appraisers, 
appointment, oaths, compensation, 8720. 
duties of appraiser, in general, enumerated, 8721. 
summary administration where the estate is of small value, 8729. 
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§ 6. Claims against estate. 
notice to creditors for the presentation of claims, 8734. 
penalty for failure to give notice, 8751. 
time for the presentation of claims, 8734, 8736. 
right of the county judge to present claim against the estate, 8739. 
procedure for the presentation of claims by the executors or administrators, 8750. 
effect of failure to present claim within the time designated, 8736. 
necessity of presenting claima before maintaining an action thereon, 8743, 8791. 
necessity of presenting claim upon which an action was pending against the decedent 
at the time of his death, 8744. 
what will prevent the statute of limitations from running against a claim, 8743. 
proof of claim, how made, 8737, 8738. 
indorsement of allowance or rejection of claim, how made, 8740. 
indorsement as to allowance in part, 8744. 
duty to reject claims which are barred by the statute of limitations, 8743. 
allowed claims to be filed in the county court, 8741. 
duty to return a statement of all claims presented, 8752. 
power of the court to allow just claims paid without proof required by the statute, 8738. 
power of the county judge to examine the claimant and others as to the validity of the 
claim, 8743. 
time for instituting suit upon rejected claim, 8742. 
manner of instituting suit upon rejected claim, 8742. 
effect of the recovery of judgment upon a claim presented against the estate, 8745. 
right of creditors to recover costs in action on claims which had been allowed in part, 
8744. 
right of executor or administrator to maintain actions upon individual claims presented 
against the estate, 8750. 
right to compound debts of the decedent, 8814. 
right to compromise claims, 8814. 
right to refer claims presented against the estate to arbitration, procedure, 8747-8749. 
order of payment of claims, 
funeral expenses as a preferred claim, 8725, 8728, 8755. 
of acknowledged debts and charges, 8755, 8756. 
of legacies, 8762, 5723, 5724. 
of contingent claims which are pending, 8761. 
payment of interest on claims secured by mortgage or lien, 8753. 
manner of paying liens on realty upon the sale of the land, 8757. 
provisions of will as to payment of debts, 8731. 
procedure where provisions of the will are insufficient, 8732. 
property chargeable with payment of debts, 
in general, 8730, 5721, 5722. 
for charges for last illness, 8725. 
for funeral expenses, 8725. 
life insurance made payable to personal representative, 8719. 
priority between personal and real property for the payment of debts, 8730. 
property given by will to legatees or devisees, order of payment, 8733, 5723, 5724. 
application of property conveyed in fraud of creditors, 8813. 
§ 7. Sale of property of the estate. 
personal property, how made, 8767, 8769, 8770. 
partnership property, how made, 8768. 
perishable property, 8766. 
contracts for the purchase of land, 8783-8785. 
real estate, 8771. 
property subject to mortgage or lien, 8786. 
application of purchase money, 8786. 
to satisfy inheritance tax, 8983. 
property conveyed by decedent in fraud of his creditors, 8813. 
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power of the court to direct sale on its own motion, 8839. 
execution of power of sale under will, 8781. 
procedure for obtaining order of sale, 8764. 
for the sale of real property, 8771. 
for the sale of real estate where it is necessary to sell only a part, 8772. 
for sale of the property of an insolvent estate, 8764. 
necessity of securing order of sale where authority is given in the will, 8781. 
right of interested party to apply for order of sale where the executor or administrator 
neglects to apply, 8773. 
sale, 
manner of holding public and private sales, 8774, 8775. 
time and place of holding sale, notice, 8774. 
right of an executor or administrator to purchase property, 8789. 
who may purchase incumbered real estate, 8787. 
resale where purchaser refuses to comply with terms of sale, 8778. 
liability of purchaser, 8778. 
return of sale, 
duty to make return, penalty for neglect, 8789. 
necessity of making, 8764. 
where order of sale is given in the will, 8781. 
manner of making, 8775. 
confirmation of sale, 
what order must show, 8780. 
time for making, 8777. 
objections to the confirmation of sale, how made, 8776. 
conveyance to purchaser, 8779. 
limitation of actions, 
for the recovery of property by one claiming under decedent, 8788. 
to set aside decree directing or confirming sale, 8809, 8810. 
liability for fraudulent sale of real estate, 8804. 
-——— for misconduct in sale of property, 8787. 
Suits by and against. 
suits on behalf of the estate, 
powers of executors and administrators to maintain actions in general, 8798. 
for possession of real estate, 8797. 
for quieting title to real estate, 8797. 
for waste, 8800. 
for trespass, 8800. 
for conversion, 8800. 
procecdings for the discovery of property of decedent, 8800. 
to secure accounting of partnership property, 8801. 
to enforce right to possession of property and effects of estate, 8801. 
to collect demands due estate, 8801. 
to set aside conveyances made by decedent in fraud of creditors, 8811, 8812. 
right to prosecute action commenced by decedent, or administrator previously 
appointed, 8801. 
action upon bond of executor or former administrator, 8802, 8803. 
conditions precedent to an action on the bond of a deceased executor or adminis- 
trator, 8805. 
conditions precedent to action on bond of an executor or administrator whose letters 
have been revoked, 8805. 
suits by, to compel payment of inheritance tax, 8984. 
suits against, 
necessity of presenting claim before bringing action, 8791. 
time for instituting suit upon rejected claim, 8742. 
manner of instituting suit upon rejected claim, 8742. 
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effect of the recovery of judgment upon a claim presented against the estate, 8745. 

right of creditors to recover costs in action on claims which have been allowed in 
part, 8744. 

right of executor or administrator to maintain actions upon individual claims, pre- 
sented against the estate, 8750. 

enforcement against the estate of decedents’ of contract to convey real estate, 8792- 
8796. 

lien of judgment rendered against a decedent dying after verdict but before judgment 
is rendered thereon, 8808. 

effect of judgment recovered against personal representatives in an action pending 
at the death of the decedent, 8806. . 

conclusiveness of the settlement and allowance of an account by the court, 8837. 

right to issue execution, 

upon judgment rendered for or against decedent in his lifetime, 8746, 8807. 

upon judgment against personal representatives, 8807. 

upon judgment recovered on a claim presented against an estate, 8745. 


$9. Accounts and settlement. 
as to distribution, see Estates of Deceased Persons, § 6. 
power of county courts as to accounts, 8525. 
partial accounts, 
duty to file account within six months, 8823. 
procedure to compel filing of, 8824. 
persons who may require filing of, 8828. 
account at expiration of one year, 
form of, contents, 8829. . 
procedure to compel filing of, 8829. 
persons who may require filing of, 8829. 
final account, 
time in which final account may be filed, 8754. 
penalty for refusal to file account after being cited to do so, 8828. 
duty to file vouchers with account, 8831. 
right to prove payment in the absence of a voucher, 8831. 
allowance of account not accompanied by vouchers, 8832. 
persons who may file objections to, 8827. 
right to examine executor or administrator on oath touching effects of the decedent and 
the disposition thereof, 8831. 
final settlement, 
time for holding final settlement, 8833. 
jurisdiction of the county court, 8524. 
notice of final settlement, 8833, 8834. 
who may appear and file exceptions, 8835, 8836. 
right to appoint referee to examine the accounts, 8836. 
time for making decree allowing the accounts, contents of decree, 8838. 
allowance and settlement of accounts as prima facie evidence of correctness, 8837. 
duty to file statements of receipta and disbursements after rendition of final account, 
8846. 


§ 10. Revocation of letters. 
power of county court to revoke letters, 8525. 
discretion of the court as to the revocation of letters, 
upon the return of the absent executor, 8651 (3). 
when a minor named as executor reaches the age of majority, 8651 (3). 
procedure for the removal of an executor or administrator, 8699-8701. 
grounds for the revocation of letters, 
in genera] enumerated, 8698. 
for failure to file a new bond, 8695. 
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EXECUTORS AND ADMINISTRATORS — (continued). 
grounds for the revocation of letters — (continued). 
for failure to give notice to creditors for presentation of claims, 8751. 
marriage of executrix, 8651 (3). 
marriage of administratrix, 8657. 
residing out of the county, 8830. 
concealing himself to avoid service of process, 8830. 
neglect to file account, 8830. 
for refusal] to file an account, 8828. 
for neglect, waste, cmbezzlement or mismanagement, 8827. 
effect of decree granting or revoking probate of will to revoke the former letters, 8658, 
8697. 
right to a discharge upon the final settlement of account, procedure, 8703-8704. 
rehearing for revocation of administration, 8665. 
limitation of time for presenting petition for rehearing, 8665. 
validity of acts prior to the revocation or suspension of letters, 8705. 
procedure where one dies or becomes incapable of discharging the trust or where letters 
are revoked as to one of them, 8705. 
$ ll. Liability. 
for profit or loss of the estate, 8817. 
for uncollected debts due the decedent, 8818. 
for money and property received before the issuance of letters of administration, 8820. 
for the whole of the estate at the value of the appraisement contained in the inventory, 
8816. 
naming one in a will as executor as a discharge from personal debt due the decedent, 
8716. 
for acts done previous to the revocation of the will, 8649. 
for collection and payment of inheritance tax, 8981. 
on promise to answer for damages or pay debts of the decedent out of his own estate, 
8815. 
when guilty of embezzlement, 9933. 
for fraudulent sale of real estate, 8804. 
for misconduct in the sale of property, 8787. 
for failure to make return of sale to the court, 8789. 
for failure to give notice to creditors, 
for the presentation of claims against the estate, 8751. 
of settlement of account and order for distribution of estate, 8763. 
punishment for contempt for refusal or neglect to obey orders of the court, 8588. 
punishment as a bar to an action on his bond, 8589. 
§ 12. Special administrator. 
provisions for the appointment of, 8667. 
who may be appointed as, 8669. 
powers and duties in general, enumerated, 8670, 8671. 
§ 13. Public administrator. 
ex officio public guardian, 3439, 
election, 3257. 
qualifications, 3439, 
term of office, 3439. 
bond, 3440. 


oath, bond, and certificate of election to be filed, 3440. 
compensation, 3441. 


duties of civil officers to inform public administrator of all property and estates which 
ought to be in his hands, 3446. 
powers, 
in general, enumerated, 3442, 3443. 
as to suits for the preservation of the estate, 3447. 
to administer oaths, 833. 
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duties, 
in general, enumerated, 3442, 3443. 
to give notice on taking charge of estate, penalty for failure, 3445. 


as to charging fee as attorney in the administration of the estate of a decedent, 
3444, 


to account to successor, 3448, 
removal, 

by governor, 685. 

grounds for removal, 3441. 


EXEMPLARY DAMAGE, 
See Damages, § 7. 


EXEMPTIONS. 
of property from execution, see Execution, § 5. 
from taxation, see Taxes, § 3. 
allowance to family of decedent, see Estates of Deceased Persons, § 4. 
of homestead, see Homestead. 
no property exempt from fine for Sabbath breaking, 9243. 
of fraternal beneficiary societies from application of insurance law, 5061a. 
of debtor in supplementary proceedings, 7782. 
what property exempt for damages for trespassing animals, 8506. 
from arrest of discharged prisoner on civil process, 8489. 
of ambassadors, etc., from punishment, 9216. 
of debtor in insolvency proceedings, 8384. 
widow’s exemption, 8725-8727. 
from jury duty, not cause of challenge, 10811. 
liability of life insurance to claims of creditors, 8719. 


EXHIBITION, 
power to the city to license, tax, regulate and prohibit, 3599 (30). 
—— under commission form of government, 3818 (23). 
power of villages, 3861 (4). 


EXPERIMENT STATION. 
See Agricultural Experiment Station. 


EXPERTS, BOARD OF, 
duties of, as to parole prisoners, 10943-10949. 


EXPLOSIVES. 
power of cities to regulate and prevent the storage of, 3599 (50). 
regulations affecting the storage of, in cities under commission form of government, 

3818 (45). 

regulations affecting the storage of, in villages, 3861 (3). 
keeping within city or village, misdemeanor, 9745. 
use of, to force entry to building, punishment, 9878. 
manufacturing, using or selling of certain, misdemeanor, 9746. 
destroying buildings with, how punished, 10661. 
endangering human life with, how punished, 10062. 
keeping illegally, killing by, 9497. 


EXPOSITIONS. 
See Panama Exposition Commission. 


EXPRESS COMPANIES, 
defined, 2247. 
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assessment of, 2144. 
inspection of books in aid of prohibition law, 10176. 


EXPRESS CONTRACT. 
defined, 5884. 


EXPRESSMEN. 
power of cities to license, tax and regulate, 3599 (31). 
—— under commission form of government, 3818 (24). 


EXTORTION. 
defined, 9943. 
threats constituting, 9944. 
punishment for, 9945. 
extortion under color of official right, 9946. 
obtaining signature by, 9947. 
sending threatening letters, 9948. 
attempting to extort money, 9949. 
by railroad companies forbidden; penalty, 4753, 
forfeiture by railroad company for, 4757. 


EXTRADITION. 
See Fugitive from Justice. 


FACTOR. 
defined, 6145, 6369. 
authority, 6370. 
ostensible authority, 6371. 
cannot pledge, mortgage or barter principal’s property, 6370. 
lien by, 6867. 
must obey instructions, exception, 6146. 
may give usual term of guarantee, 6147. 
liability under guarantee commission, 6148, 
how agreement to credit releases, 6149. 


FACTORIES. 
doors to swing out, 2995. 
width of doors in, 2995. 
to be provided with fire escapes, 2977. 
power of cities to regulate the carrying on of manufactories as dangerous in causing 
and promoting fires, 3599 (48). 
cities under commission form of government, 3818 (41). 
— of villages, 3861 (3). 





FAIRS. 
§ 1. State. 
location and object, 1847. 
at Grand Forks, conditions required for state appropriation, 1848. 
at Fargo, conditions required for state appropriation, 1849. 
custody and control of fair grounds at Grand Forks, 1850. 
custody and control of fair grounds at Fargo, 185). 
governor and attorney-general to accept title to land for the state, 1852. 
state not responsible for debts and liabilities, 1852. 
title to fair grounds revert to original owners, when, 1852, 
accounts, how audited, 1853. 
board of directors, 
appointment, 1852. 
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FAIRS — (continued). 


§ 4. 


board of directors — (continued). 
executive committee, 1853. 
treasurer to give bond, 1854. 
—— penalty, 1855. 
appropriations for, 1856, 1857. 
State fair at Mandan. 
provisions for establishment, 1860. 
title to ground to be conveyed to state, 1861. 
conditions to be complied with to entitle the state appropriation, 1861. 
custody and control of fair grounds, 1862. 
title reverts to original owner upon failure of state appropriation, 1863. 
state not responsible for debts incurred, 1863. 
board of directors, 
members, 1863. 
executive committee, appointment and duties, 1864. 
general appropriation, conditions, 1865, 1866. 
County. 
right to establish in certain counties, 1867. 
duty of county commissioners to aid, 1867. 
tax for aid of, 1867, 1868, 1869. 
annual report, 1868. 
only one fair association in each county to receive money for county, exception, 1870. 
failure to hold fair operates as forfeiture of county aid, 1871. 
officers and directors of fair association personally liable for misappropriation of funds, 
1871. 
treasurer to give bond, 1872. 
directors of fair association to require treasurer to give bond; penalty, 1872, 1873. 
question of continuance of county tax for aid of county fair to be submitted to voters, 
1874. 
duty of fair organization to notify commissioner of agriculture as to time they propose 
holding fair, 1875, 1876. 
Corporations. 
powers of, 5110. 
board of directors, organization of, 5112, 
liability of stockholders, 5113. 
may hold real property; limitation, 5114. 
debts limited, 5115. 
income and expenses, 5116. 
property of, as exempt from taxation, 2078. 


FALSE FLAX. 


as noxious weed, 2900. 


FALSE IMPRISONMENT. 


limitation of action for, 7377. 


FALSE PERSONATIONS AND CHEATS. 


false personations prohibited, when, 9964. 
receiving money while falsely impersonating another, 9965. 
personating officer, misdemeanor, 9966. 
Wearing badges, prohibited, when; penalty, 9967. 
obtaining signatures or property by false pretences, how punished, 9968. 
for charitable purposes, 9969. 
obtaining name or property by use of false token of banking company or corporation, 
how punished, 9970. 
—— when check is false token, 9971. 
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mock auctions, 9972. 
evidence necessary to conviction of, 10842. 


FALSE PRETENCES. 
obtaining money by, 9968-9972. 
requisite proof of, to sustain conviction, 10842. 


FALSE STATEMENTS. 
relative to registration of voters, misdemeanor, 9267, 9268. 
regarding taxes, 9848. 
by newspapers to increase circulation, misdemeanor, 9788, 


FALSIFYING. 
falsification of evidence, see Evidence, § 9. 


FAMILY. 
desertion and non-support of, see Non-support. 


FARMERS’ INSTITUTES. 
held when, 1878. 
board of directors, 
duties, in general, enumerated, 1878. 
members, 1877. 
compensation, 1879. 
appropriation, 1880. 


FARMING. 
taxation for promotion of diversified, 2263-2265. 


FARM LABOR. 
lien for, see Liens, § 11. 


FARM NAMES, 
registration of, authorized, 5558, 5556. 


FARMS. 
injury to farm buildings, how punished, 10083-10087. 
gates or bars on inclosed farm to be closed, 10086. 
notice to be posted, 10089. 
private roads, 10090. 
penalty, 10091. 


FEAR. 
what necessary in robbery, 9524. 


FEEBLE MINDED. 
marriage of, prohibited, 4373. 


FEEBLE MINDED, INSTITUTION FOR. 
See Insane, State Hospital for; Incompetent Persons. 
under management of state board of control, 243. 
location of, 1709. 
board of trustees of, 1710. 
term of office. 1711. 
duties of board, 1712-1720, 
appointment of superintendent, 1713. 
who may receive benefit of school, 1714. 
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inmates of school may be deported, when, 1716, 

duties of officers, 1716. 

payments required, 1717. 

proceeding to charge county, 1718. 

payments, how applied, 1719. 

officers to report when, 1721. 

compensation of board, 1722. 

introduction of intoxicating liquor into, prohibited, 10174, 


FEEDING STUFFS. 
See Concentrated Commercial Feeding Stuffs. 


FEES. 
See Salaries and Compensation. 
§ 1. In general. 
duty of officers to keep schedule of fees posted in @ conspicuous place, penalty for neglect, 
3549. 
right of certain officers to require fees to be paid in advance on security given, 3548, 
record of and monthly report by certain state officers, 633. 
time for covering fees and profits arising from state officers into state treasury, 639. 
taking of unlawful, by officers, misdemeanor, 9307. 
disposition of fees for affidavits relative to sale of intoxicating liquor, 10102. 
§ 2. Of state officers. : 
of secretary of state, 129. 
of commissionér of insurance, 173. 
of state treasurer for registering bonds, 153. 
of state engineer, 8244. 
of notary public, 3529. 
——— for protest of commercial paper, 841. 
§ 3. Of county officers. 
of register of deeds, see infra, § 12. 
of sheriff, 
in general, 3514. 
for making sales for unpaid taxes, 2178. 
in tax judgment sales, 2336. 
for carrying out judgment of death, 10977. 
of coroner, 3527. 
of county treasurer, 
for certified abstract of title to real estate, 3345. 
for state land collections, 328. 
of auditor in reference to tax deeds, 2209. 
as clerk of sale of public lands, 307. 
of county commissioners in proceedings for division of counties or change in county 
line, 3220. 
of county surveyor, 
in general, 3532. 
for replacing section corner monuments, 4289. 
of county appraisers, 300. 
of commissioners of insanity, 2565. 
§ 4. Elections and election officers.’ 
of election officers, 1045. 
of officers and witnesses in election contests, 1088. 
for filing petition at primary election, 853. 
by candidate for legislative assembly, to whom payable, 884. 
of county. and legislative candidates for primary election, 854. 
of nominee in primary elections in city, 894. 
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FEES — (continued). 
§ 5. Of examiners, inspectors and appraisers. 


§ 7. 


of state examiners, 225. 
for examining building associations, 5136. 
in reference to investment companies, 5235. 
for examination of banks, 5179. 
for examination of corporations under control of state banking board, 5179. 
of state board of veterinary medical examiners, 2715. 
for examining warehouse and establishing uniform system of accounting, 3134. 
for bar examinations, 786. 
of oil inspector, 3070. 
of inspectors of hotels, 2992-2993. 
of inspector of weights and measures, enumerated, 3002. 
for inspection of nursery stock, 2828. 
of live stock inspector, 2759. 
of appraisers of tubercular cattle, 2704. 
of appraisers of homestead, 5619. 
In judicial proceedings. 
of court interpreters, 3545. 
in garnishment proceedings, 9065. 
in condemnation proceedings, 8215. 
in matters of estrays, 3541. 
of officers to be indorsed on process, 3517. 
for summoning counsel in preliminary examination, 10595. 
for serving notice in action for damages by trespassing animale, 2627. 
for service of summons in justice’s court, 9024. 
of referee, 
in general, 3528. 
for trial, 7645. 
for taking affidavit of motion, 7943. 
of supreme court, 728. 
of marshals of supreme court, 738. 
of clerk of district court, 
in general, 3498. 
for recording and indexing papers, 3498. 
for recording certificate of dentist, 511. 
for filing and indexing mechanics’ lien, 3498. 
_ for filing and docketing transcript of judgment from another county, 3498. 
for filing and docketing transcript of judgment from justice’s court, 3498. 
for filing of naturalization papers, 3498. 
for entering satisfaction of lien, 3498. 
for entering satisfaction of judgment, 3498. 
for certifying transcript of judgment, 3498. 
for certifying an abstract on real property as to judgments and liens, 3498. 
for certifying the record on appeal to the supreme court, 3498. 
for issuing commiasion to take depositions, 3498. 
for collecting delinquent taxes, 2177. 
in tax judgment sales, 2333. 
of clerk of the county clerk with increased jurisdiction, 8958. 
of juvenile court, 11426a. 
of justice of the peace, 
in general, 3530. 
for selling estrays, 2866. 
for abstract of judgment, 9109. 
of attorney in anti-trust proceedings, 9963, 
of court stenographer, 7848. 
Of jurors. 
in general, 3534. 
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§ 8. 


INDEX. 


(References are to sections.) 


in police court, 3660. 

in village justice of the peace court, 3928. 

Of witness. 

in general, 7877, 7881. 

per diem and mileage of witness, 3535. 

of witness in confinement, 10623. 

in supplementary proceedings, 7787. 

in action against railroad company, 4794, 
before board of railroad commissioners, 4764. 
for attending inquest before coroner, 3409. 


§ 9. For publication of notices. 


of printer to be paid in advance, 7767. 

legal rate for publication of notices required by law, 3540. 

for publication of proposed amendment to constitution, 3190, 
for publication of notice of chattel mortgage sale, 8132. 

for publication of list of government licenses, 10150 


$ 10. By corporations. 


for articles of incorporation, 4509. 

for filing articles of incorporation of fraternal aasns tions, 5026 
for increase stock of corporation, 4510. 

for filing annual report of corporation, 4518, 4523. 

for filing statement of mining corporation, 4990. 

by insurance companies, 4929. 


$ 11. For licenses. 


for warehouse license, 3108. 

for keeping public storehouse, 3138. 

to operate cold storage warehouse, 3150. 
for ticket agent, 4675. 

for hawkers and peddlers, 3030. 

for transient merchant, 3036. 

for fire sale merchant, 3039, 3040. 

of druggist for privilege of selling liquor, 10096. 
for practitioner in optometry, 528. 

for public accountant, 556. 

for registration of motor vehicle, 2976g. 

for marriage license and record, 4364, 

for teacher’s certificate, 1376. 

for veterinarian certificates, 2715. 

for license and inspection of stallions, 2772. 


§ 12. For recording. 


of clerk of district court, see supra, § 6. 
for recording and re-recording brands, 2605, 2606. 
of register of deeds, 

in general, 3511. 

for recording town and city plats, 3949, 

for recording mining certificate, 2458. 


4 13. Miscellaneous. 


of police magistrate, 3622. 
of attorneys left to agreement, 7789. 
for making town and city plats, 3949. 
for approving bond of notary public, 3498. 
for examination and approval of bond of commission merchant, 3025, 
of police officers for making arrests outside of the city limits, 3665. 
of railway police, 10590. 
of railway employees acting as peace officers, 4811. 
of constable, 3531. 
for making and certifying to abstracts of title, 3097, 3099. 
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FEES — (continued). 
of physician for making examination of applicant for license to marry, 4377. 
of local registrars of vital statistics, 453. 
of commissioner of deeds, 610. 
of township supervisors in establishing partition fences, 4315. 
of city engineer for furnishing copies of plans and specifications and estimates of publie 
improvements, 3703. 

for leases of public land, 363. 
for registration of farm names, 5554, 5556. 
for importation of oil, how paid, 3060. 
of census enumerators, 1901. 
for use of dipping station, 2783. 
for proceedings to kill glandered animals, 2734. 
for the transportation of prisoners and patients, 3515. 
of officers executing orders relative to reform school, 11286. 
of officer executing order of recommitment to reform school, 11294, 


FEIGNED ISSUES. 
abolished, 7357. 


FELLOW SERVANT. 
See Master and Servant, § 7. 


FELON. 
disenfranchised, when, 9264. 


FELONY. 
See generally, Crime. 
as used in section on murder, defined, 9197, 9463, 10387, 
as a crime, 9196. 
principals to, who are, 10705. 
accessory to, how prosecuted, 10707. 
duty of officer on arrest for, 10543. 
arrest for, when may be made, 10560. 
other than murder, limitation of prosecution, 10521. 
for officer of insolvent bank to receive deposit, 5176. 
’ defendant to be present, 
at arraignment, 10709. 
at trial, 10771. 
on rendering of verdict, 10877. 
on pronouncement of judgment, 10926. 
on appeal, unnecessary, 11012. 
punishment of, generally, 9204. 
conviction of, as grounds of divorce, 4380. 
conviction of, works disenfranchisement, 9254, 
compounding, punishment, 10706, 10707. 
indemnity against commission of, void, 6643. 


FEMALES. 
when of age, 4335. 
word in masculine gender in chapter on taxation to include, 2074. 


FENCES. 
§ 1. In general. 
legal fences defined, 4294, 4295. 
wire fences declared legal fences, 4295. 
placed on highway to protect hedge, when, 1944. 
notice to party to remove when highway is laid out, 1932. 
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in stock districts, when sufficient and lawful, 
how constructed, 2623. _ 
liability of owner of stock breaking through, 2624. 
about school grounds, 1205. 
when railroads required to erect, 4646. 
notice from owner of land, 4647. 
liability of company, 4648. 
injuring, punishment for, 10064. 
obstructing highway with barb wire, how punished, 10038. 
§ 2. Partition fences. 

boundary fences to be maintained by whom, 5358. 
duty of adjoining owners to maintain; penalty for neglect, 4296-4298. 
provision for settlement of controversies as to rights of respective occupants in par- 

tition fences, 4299. 
liability for failure to maintain, 4300. 
right of persons erecting whole fence to recover from adjoining occupant, 4302. 
liability of occupant of uninclosed grounds where they are afterwards inclosed for cost 

of partition fences previously erected, 4309. 
to be kept in repair throughout the year, 4303. 
right to remove, 4308. 
record of division line, 4312. 
penalty for neglect of duty by supervisors with respect to partition fences, 4313. 
fees of supervisor for duties performed in establishing partition fences, 4315. 
civil actions for failure to build, 4317. 
division, rights relative to as easement, 5330. 
powers of cities to regulate, 3599 (45). 
regulations in cities under commission form of government, 3818 (38). 
county commissioners to act as fence viewers in counties not divided into civil town- 

ships, 4316. 


FERRIES. 
See Highways. 
unlawful without lease, 2062. 
to be two miles apart, 2062. 
duty of county commissioner to grant ferry license, 2063. 
rates on ferriage, 2064. 
ferries in unorganized counties, 2065. 
safety of ferry boats, 2066. 
penalty for unlawful ferrying, 2067. 
money from ferry leases to go to school fund, 2068. 
temporary ferries, 2069. 
forfeiture for not maintaining ferries, 2070. 
semi-annual report as to condition of, 4752. 
may be constructed and maintained by wagon road corporations, 4824. 
right to take property by eminent domain for, 8203. 
Violation of ferry bond, misdemeanor, 9778. 
running without license, misdemeanor, 9777. 


FERTILIZATION. 
dealers must affix certificate on packages, contents, 2890. 
what deemed violation of fertilizer law, 2891. 
conditions of statute to be complied with before sale, 2892. 
sale of certain fertilizers prohibited, 2893. 
penalty for violation of article, 2894. ; 
certificate of chemist as presumptive evidence of facts therein contained, 2895. 
what constitutes violation of fertilizer law, 2896. 
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FERTILIZATION — (continued). 
director of experiment station to enforce provisions of fertilizer law, 2897. 
appropriation to enforce law of inspection, 1624. 


FICTITIOUS NAME, 
fictitious, how and when may be used, 6426. 


FIDELITY BOND. 
See Bonds, Official. 


FIDELITY INSURANCE COMPANIES. 
See Insurance Companies, § 10. 


FIELD OFFICER. 
duties of, as to parole prisoners, 10943-10949. 


FIGHTING. 
powers of cities to prevent, 3599 (44). 


FINANCES. 
in cities, see Cities, § 26; Commission Form of Government for Cities, § 17. 
in villages, see villages, § 19. 
in towns, see Towns, § 9. 
in townships, see Townships, § 18. 
in counties, see Counties, § 11. 


FINDER. 
law governing found property, 2669. 


appropriation of lost property as larceny, when, 9914. 
See also Deposit, § 8. 


FINDINGS. 
of facts to be stated separately, 7639. 
when prepared by parties, 7641. 
how waived, 7640. 
in action to quiet title, 8153. 


FINES. 
See, generally, Penalties. 
as punishment for crime, 9195. 
may be added to imprisonment, 10348. 
judgment for, lien on realty, 10941a. 
imprisonment for, until paid, 10941. 
execution on judgment for, 10962. 
to be paid into county treasury, 10380. 
collected under penal code to go to school funds, 10380. 
payment of, in criminal action in justice’s court, 9162. 
judgment for, against corporations in criminal actions, 11086. 
for Sabbath breaking, how collected, 9243. 
for violation of game and fish law, deposit of, 10284. 
for neglect to appear to pay road tax or labor, 2021-20235. 


for driving over bridge faster than a walk to be imposed only when notice is posted, 
2060. 


for false report by sheep inspector, 2753. 

for failure to brand cattle, 2635. 

for failure to comply with food stuff law, 2915. 
for adulterating feeding stuffs, 2917. 
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FIRE. 


§ 1. 


In general. 

power of state to require service at, 7. 

refusing aid at, 9776. 

compensation to person reporting fires, 222. 

chief of fire department to report fires to fire marshal’s department, 204. 

duty of fire marshal to investigate, 205. 

wilfully setting fire to prairies and marshes, 9774, 9775. 

setting fire to buildings, grain, hay, etc., when punishable, 10059. 

liability of railroad for damages from, 4654. 

removal of prisoners, in case of, 11344. 

Power of municipalities as to fire prevention. 

power of cities to regulate and prevent the carrying on of manufactories dangerous in. 
causing and promoting fires, 3599 (48). 

power of cities to prescribe fire limits and prohibit the erection of wooden buildings, 
3599 (47). 

power of cities to provide for the construction, regulation and removal of buildings 
when considered dangerous, 3599 (48). 

power of cities to erect firehouses and provide fire apparatus, 3599 (49). 

regulations affecting fires and establishment of fire companies in villages, 3861 (3). 

Prairie fires. 

setting of, forbidden, 2791. 

fire committee, when, 2792. 

accidental damages when person setting fire liable, 2793. 

grasshopper destruction, 2794. 

fire for grasshopper destruction limited, 2795. 

penalties, 2796, 2797. 

liability of person setting fire for damages, 2798. 

proof necessary to sustain claim for damages for setting prairie fires, 2799. 

tools and appliances to be provided for fighting prairie fires, 2800. 

county divided into fire districts, 2801, 2804. 

fire breaks, how made, 2802. 

fire breaks, when to be made, 2803. 

legal fire break, how constituted, 2805. 

when prairie may be set on fire, 2806. 

railroad company to burn weeds, 2807. 

liability for carelessly setting fires, 2808. 

setting fire to prairie misdemeanor, 9774, 9775. 


FIREARMS, 


unlawful discharge of, 9825. 

furnishing to minors, prohibited, 9804. 

as to regulations affecting the discharge of firearms in villages, 3861 (3). 
use of silencer on, 9771. 

sale of silencer, prohibited, 9772. 

penalty, 9773. 

See also Weapons. 


FIRE ASSOCIATION. 


See North Dakota Fire Association. 


FIRE BREAKS. 


See Fires, § 3. 


FIRE DEPARTMENT, 


See Fires, § 2. 
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FIRE ESCAPE. 

to be provided in hotels, factories, public halls, etc., 2977. 
penalty for neglect, 2978. 
on hotels, how constructed, 2980. 
on school houses, 1201-1203. 
power of cities to provide for the construction of, 3599 (46). 
regulations affecting the construction and inspection of, in cities under commission form 

of government, 3818 (39). 


FIRE EXTINGUISHERS. 
in hotels, 2981. 


FIRE INSURANCE. 
See Insurance, and particularly § 4; Insurance Companies. 


FIRE MARSHAL DEPARTMENT. 
department created, 
officers; oath of office, bond, term, 201. 
salaries, 213. 
neglect of duty, penalty, 212. 
duty of officers, 
in general enumerated, 202. 
of chief assistant, 203. 
to investigate fire, 205. 
to furnish prosecuting attorney information as to the cause of fires, 205. 
as to abatement of dangerous conditions, 206. 
order for correction of dangerous conditions, 207. 
appeal from building regulations and orders, 208, 209. 
service of notice as to regulations upon non-residents, 210. 
insurance companies to report losses, 211. 
investigation of fires, duty of state’s attorney to assist, 219. 
compensation to officers reporting fires, 222. 
rules for prevention of fires, 215. 
records, 
of all fires occurring in the ‘state, 204. 
records to be published, 218. 
reports to governor, 221. 
account of expenses, 217. 
tax on fire insurance companies to maintain department, 216. 
obstructing fire marshal, misdemeanor, 206. 





FIREMEN. 
members of, exempt from jury duty, 814. 
obtaining money by falsely impersonating firemen, 9966. 


FIRE PROTECTION. 
duty of state board of control to provide for, 263. 


FIRE SALE MERCHANT. 
See Merchant, Transient. 


FIRE WARDEN. 
See Fires, § 3. 
appointment of, 2801. 
duty of, in construction of fire breaks, 2802. 
duties of fire warden in villages enumerated, 3894. 
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FIRE WARDEN, FOREST. 


See Fires, § 3. 

county commissioners to appoint fire wardens for unorganized townships, 4291. 
supervisors of civil townships to act as fire wardens, 4291. 

powers and duties in general enumerated, 4292. 

compensation, 4293. 


FIREWORKS. 
power of cities to regulate and restrain the use of, 3599 (50). 
power of cities under commission form of government to regulate and prevent use of, 
3818 (45). 
regulations affecting the use of fireworks in villages, 3861 (3). 
manufacture, use or sale of firecrackers, misdemeanor, when, 9746. 


FIRST OFFENDERS. 
leniency for, 10959. 


FISCAL YEAR. 
defined, 632. 
when to commence and end, 7318. 
of city organized under general law, defined, 3676. 


FISH. 
See Game and Fish. 


FISH COMMISSIONER. 
See Game and Fish, § 4. 


FISH HATCHERY. 
establishment, 1887. 
appropriation, 1888. 


FISHING. 
See Game and Fish. 
right of fishing as easement, 5330, 533). 


FISHWAYS. 
maintaining of, see Game and Fish, § 10. 


FIXTURES. 
tenant may remove, when, 6472. 
defined, 5251. 
of railroads, defined, 4623. 
larceny of, 9924. 


FLAG. 


description of state, 1915. 

desecration of, how punished, 10232. 

meaning of flag, 10233. 

chapter not applicable, when, 10234. 

penalty, 10235. 

display on buildings of state institutions, time, 1820. 

regulations in city under commission form of government, 8818 (13). 
regulations affecting the flying of flags in villages, 3861 (11). 
judicial notice of foreign fiags, 7938. 


FLAGMEN. 
See Railroads, § 8, 
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FLAGMEN — (continued). 
power of the city to require railroad companies to keep flagmen at railroad crossings, 
3599 (27). 
regulations for the maintaining of flagmen at street crossings in cities under commission 
form of government, 3818 (21). 


FLAX. 
rate of taxation of, 2256. 


FLAX SEED. 
weight of bushel of, 3006. 


FLIES. 
food producing establishments to be protected against, 2963, 2965. 


FLORENCE CRITTENDEN HOME, 
declared a state charitable institution, 1423. 
annual appropriation, 1424. 


FLOUR. 
as to provisions affecting the sale of, in cities, 3599 (38). 
—— cities under commission form of government, 3818 (29) (31). 


FOOD. 
for regulations of dairy products, see Dairy Products. 
§ 1. In general. 
definition of, as used in sanitation of food producing establishments act, 2963. 
to be sold by weight, measure or count, 3010. 
adulteration of, 9765. 
wilfully mixing poison with, punishment, 9706. 
knowingly selling tainted, 9767. 
power of cities to provide for and regulate inspection of, 3599 (38). 
power of cities to provide for the place and manner of sale of, 3599 (36). 
regulations affecting the sale of food in cities under commission form of government, 
3818 (28-31). 
of inmates of penitentiary, 11221. 
§ 2. Sanitation of food producing establishments. 
to what places article applies, 2962. 
contents and utensils of food producing places to be protected, 2963. 
walls and ceilings to be kept clean, 2964. 
fly screens required, 2965. 
toilet rooms to be provided in food producing establishments, 2066. 
cuspidors to be furnished, 2967. 
food producing establishment not to be used for sleeping purposes, 2968. 
persons suffering from certain diseases not to be employed, 2969. 
food inspector to abate violations of act, when, 2970. 
penalty for violation of act, 2971. 
§ 3. Pure food law. 
adulteration and misbranding of foods and beverages prohibited, 2879. 
adulteration, what constitutes, 2880. 
penalty for adulteration, 2881. 
duty of state’s attorney, 2882. 
North Dakota experiment station to inspect and analyze food, 2883. 
citizen may have food or beverage analyzed, 2884. 
analysis, facts developed by submitted to state’s attorney and attorney-general, 2285. 
certificate of analysis to be presumptive evidence of facts therein contained, 2286. 
station to make county report, 2288. 
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FOOD — (continued). 

duty of sheriff on presentation of complaint for violation, 2288. 

compensation of sheriff, 2288. 

no action in court to be maintained for sale made in violation of article, 2289. 
§ 4. Duties of food commissioner. 

in respect to cold storage plants, 3150, 3154, 

to make rules and regulations relative to sanitary condition of cold storage goods, 3159. 

as to false and misleading advertising, 9990. 

to enforce snuff law, 10182. 
§ 5. Provisione of penal code. 

adulterating and selling adulterated food, misdemeanor, 10206. 

selling of calf less than four weeks old, prohibited, 10207. 

—~— meat may be seized, 10208. 

—— magistrate may issue warrant, procedure, 10209. 


FOOD COMMISSIONER, 
See Food, § 4. 


FOOD STUFFS. 
See Concentrated Commercial Food Stuffs. 


FORAGE. 
experiments with, 1628, 


FORCE. 
degree used to protect personal rights, 4356. 
homicide by, justifiable when, 9502. 
degree of, in robbery immaterial, 9523. 
using or advising, to obtain possession, 9822. 


FORCIBLE ENTRY AND DETAINER. 
measure of damages for forcibly ejecting or excluding a person from the possession of 
real property, 7175. 
misdemeanor, when, 9822. 
returning to land after removal, 9823. 
in justice’s court, 
when maintainable, 9069. 
notice to quit, 9070. 
legal representative may sue, 9071. 
no joinder of action, 9072. 
counterclaim, 9072. 
stay of appeal, 9167. 
—— judgment in, 9104. 
—— execution in action of, 9121. 





FORECLOSURE. 
of mortgage, see Mortgage. 
ef land contract, see Land Contract. 
of liens, generally, 6878. 
of mechanic’s lien, 6825. 
of lien on mine, 6841. 
of lien for service of sire, 6850. 
of pledged property, 6795. 


FOREIGN. 
defined, 4834. 
use of fictitious name by foreign partnership, 6427. 
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FOREIGN BILL OF EXCHANGE. 
defined, 7013, 7014. 
measure of damages for dishonor of foreign bills of exchange, 7148. 
see, also, Negotiable Instruments, 


FOREIGN CORPORATIONS. 
See Corporations, Foreign. 


FOREIGN INSURANCE COMPANIES. 
See Insurance Companies, § 15. 


FOREIGN LAW. 
how proved, 7910. 


FOREIGN SHIP. 
See Ships and Shipping. 
defined, 5440. 


FOREIGN WILL. 
See Wills. 


FORESTRY, SCHOOL OF. 
object of school, 1674. 
to be managed by board of directors, 1675. 
board of directors, 
commission of, 1676. 
oath of office of, 1676. 
organization of, 1676. 
meetings of, 1677. 
compensation of, 1677. 
accounts, how audited, 1678. 
reports of board of directors, 1679. 
state forester, 1679a. 
state nursery, 1679b. 
distribution of seeds and seedlings, 1679c. 
directions for planting and assistance to be furnished, 1679d. 
board of trustees authorized to lease portion of campus for student’s clubhouses or dormi- 
tories, 1738. 
requests for state appropriation to show needs of institution, 1740. 
portion of state fund raised by taxation, 1745. 


FORESTS. 
appropriation for national forest reserve, disposition of, 1950a. 


FORFEITURE. 
§ 1. In general. 
repeal of statute does not release from, 7316. 
relief from forfeiture, when granted, 7138. 
compensation as a relief from forfeiture, 7138. 
specific or preventive relief cannot be granted to enforce a forfeiture, 7188. 
conditions involving, strictly interpreted against beneficiary, 5777. 
of property not worked by conviction of crime, 10354. 
contract for, of property subject to lien in satisfaction thereof, lien, 6710. 
place of trial for recovery of, 7415. 
limitation of action for, 7376, 7377, 7380. 
absolute exemptions only allowed in execution for, 7743. 
§ 2. In particular cases. 
for usury, 6076. 
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FORFEITURE — (continued) . 


of insurance policy, notice required for, 6518. 
of animals used for racing, 9688. 
of estate, for waste, 8167. 
of weapons found on person convicted of crime, 11096. 
of bail, 11125. 
$ 3. Of office. 
for exercising duties of office without qualifying, 9300. 
a8 punishment for crime, 9195. 
for stealing, mutilating, etc., of public records, 9363, 
by members of legislative assembly, 9335. 
for asking or receiving bribes, 9304. 
by judicial officer receiving bribes, 9340. 
by officer making appointment for reward, 9313. 
by officer buying demand for suit, 9415. 
§ 4. Of franchise. 
for commercial discrimination, 3053. 
of charter, permit or license for unfair competition, 3044. 
of banking franchise, 5178. 
when franchise of bridge company is forfeited, 4997, 4998. 
in not maintaining ferries, 2070. 
§ 5. Actions to recover. 
what forfeitures recoverable in civil actions, 8014. 
by whom action brought, 8015. 
procedure, 8016. 
complaint for forfeited goods, 8017. 
assessment of amount of, 8018. 
what judgment shall direct, 8019. 
forfeiture by ordinance, 8020. 
to whom are moneys collected paid, 8021. 
justice of the peace to pay forfeiture to whom, 8022. 
property forfeited to the state, 8023. 


FORGED INSTRUMENT. 
offering for record, 9365. 


FORGERY. 
in first degree, defined, 9882. 
—— public securities, 9883. 
second degree, defined, 
public and corporate seals, 9884. 
records and official returns, 9885. 
false entries in record, 9886. 
false certificates, 9887. 
false plates, 9888. 
—— when plates deemed imitation, 9889. 
sellling forged instruments, 9890. 
having same in possession, 9891. 
issuing false certificate, 9893. 
reissuing cancelled certificates. 9894. 
issuing false evidence of debt, 9895. 
counterfeiting coin, 9896. 
——counterfeiting coin for export, 9897. 
in third degree, defined, 
forging process of court, 9898. 
making false entries in public books, 9899. 
forging passenger tickets, 9900. 
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FORGERY — (continued). 
in third degree, defined — (continued). 
forging United States stamps, 9901. 
making false entries in corporate books, 9902. 
in fourth degree, defined, 
having in possession forged or counterfeit instruments, 9892. 
false entries of corporate officers, 9893. 
having in possession counterfeit coin, 9894. 
“writing” and “written” defined, 9911. 
substituting fictitious name to instrument, 9912. 
effect of forged signature on negotiable instrument, 6908. 
sufficiency of indictment or information for, 10699. 
what proof of, necessary, 10862. 
punishment of, 9905. 
forgery in specific cases, 
of order on wolf bounty fund, 2656. 
uttering forged instrument or coin, punishment; exception, 9906, 9907. 
of trade-marks, 9711. 
signing own as name of another, 9908. 
indorsing own as name of another, 9909. 
erasures and obliterations of instruments as, 9910. 


FORMS. 
$1. In general. 
of certificate of acknowledgment of instrument, 5574. 
docket of county court, 8541. 
of life insurance, ‘6635. 
of marriage license and certificate, 4363. 
of numerical indexes required to be kept by register of deeds, 3333. 
of warrant book to be kept by county treasurer, 3349. 
application for admission to hospitals for insane, 2560. 
verification of claims against state, 658. 
of assignment by county of right to unredeemed lands, 2327. 
of warrant for seizure of personalty for foreclosure of lien, 8139. 
of affidavit to obtain liquor from druggist, 10098. 
of application for reimbursement for tubercular cattle killed, 2705. 
of license certificate for pure bred stallion, 2770. 
enactment clause of city ordinances, 3596. 
§ 2. Of oaths. 
oath of city officers, 3615. 
oath of city commissioner, 3791. 
of oath of office of assessors, 2126. 7 
of oath of affirmation to be subscribed to by officers whose salary is in the nature of 
a per diem, 3551. 
of oath of claimant in insolvency proceedings, 8409. 
oath of poor debtor, 8486. 
of oath of witness, 7882. 
of oath of interpreter, 7926. 
of oath of jurors, 7618. 
of oath to foreman of grand jury, 10650. 
of oath to grand jurors, 10651. 
of oath of officer in charge of jury, 9088. 
§ 3. Of bonds. 
official bond, 664. 
of bond of a guardian for a minor, 8881, 8882. 
county bonds, 345]. 
county building bonds, 3462. 
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§ 4. Of mortgages. 
of mortgage of real property, 6750. 
of mortgage on personal property, 6756. 
of discharge of mortgage, 6744. 
of notice to foreclose mortgage by advertisement, 8080. 
§ 5. For real estate. 
of grant of real estate, 5516. 
of covenants of realty, 5959. 
§ 6. In elections. 
of affidavit of absent voter, 997. 
of application for absent voter ballot, 995. 
of notice of election, 982. 
of certificate of election of state officers, 1023. 
of ballot for formation of stock district, 2618. 
of ballots in election for adoption of commission form of government for cities, 3778. 
§ 7. In matters of tazation. 
of assessor’s return to auditor, 2135. 
of county auditor's certificate on tax list, 2153. 
of assessment of property bid in for county, 2203. 
of certificate of sale of real estate for delinquent taxes, 2192. 
of application for judgment for unpaid taxes on property which had escaped taxation, 
2299, 2300. 
notice of filing of list of property forfeited to state for failure to pay taxes, 2308. 
of judgment against lands sold to state or county for nonpayment of taxes, 2311. 
notice of tax judgment sale, 2318. 
of tax judgment sale, 2330. 
of tax deeds, 2206. 
§ 8. In corporation matters. 
of corporation signature, 5515. 
of signature of dissolved corporation, 4567. 
of notice of assessment of stock, 4574. 
of notice of sale of corporate stock for delinquent assessment, 4576. 
of statement by mining corporation, 4990. 
of notice of meeting of members of mutual insurance companies, 4871. 
§ 9. For executors and administrators. 
of a petition for the probate of a will, 8635. 
of a petition for the probate of a nuncupative will, 8631. 
of petition for letters of administration, 8659. 
of citation upon the presentation of petition for probate of a will, 8637. 
of decree granting or denying the probate of a will, 8645. 
letters testamentary, 8689. 
letters of testamentary administration, 8690. 
letters of administration, 8691. 
letters of guardianship, 8691. 
$ 10. For state institutions. 
receipt issued by state institution, 1807b. 
expense list of state institution, 1807b. 
checks of state institution, 1807b. 
voucher of state institution, 1807b. 
receipts, for orders on treasurer of state institutions, 1814. 
§ 11. In insolvency cases. 
of affidavit to petition in insolvency, 8353. 
of notice of insolvency, 8368. 
of notice of election of assignee in insolvency proceedings, 8370. 
of certificate of discharge in insolvency proceedings, 8431. 
§ 12. Of summons. 
of summons generally, 7422. 
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FORMS — (continued). 


of summons to garnishee, 7569. 
summons issued by county court of increased jurisdiction, .8944. 
of summons in justice’s court, 9027. 
of summons in garnishment proceedings in justice’s court, 9064. 
of summons against corporations in criminal actions, 11079. 
§ 13. In actions generally. 
of complaint in action to determine conflicting claims to real- property, 8147. 
of magistrate’s indorsement on complaint, 10611-10614. 
of complaint in justice’s court, 9134. 
of affidavits of garnishee denying liability, 7554. 
of complaint in bastardy, 10483. 
of warrant in bastardy, 10484. 
citation issued by county court, 8549-8550. 
of abstract of judgment in justice’s court, 9109. 
undertaking on appeal from county court, 8608. 
of certificate of discharge of prisoner on civil process, 8488. 
$ 14. On coroner cases. 
of return by coroner’s jury at inquest, 3411. 
of coroner’s warrant to sheriff to summon jurors for the holding of an inquest, 3407. 
§ 15. In criminal actions. 
of search warrant, 11134. 
of commitment for examination, 10601, 10616. 
of writ of habeas corpus, 11364. 
of subpoena in criminal action, 11028, 11029. 
of plea to information or indictment, 10747. 
of undertaking for bail, 11122. 
of warrant, 10536. 
of bench warrant, 10674. 
of bench warrant for arrest after indictment, 10713-10714. 
of bench warrant for arrest after conviction, 10930. 
of warrant in criminal action in justice’s court, 9135. 


FORMALDEHYDE. 

use of, in foods as adulteration, 2880. 

adulteration of, 
duty of manufacturers and dealers in respect to, 2926. 
right to sell in state, how obtained, 2927. 
legal strength of formaldehyde, 2928. 
duty of director of North Dakota experiment station, 2929. 
certificate of chemist as presumptive evidence of facts therein contained, 2930. 
duty of state’s attorney, 2931. 
what constitutes violations, 2932. 


FORTUNE TELLERS. 
power of citics to license, tax, regulate and prohibit, 3599 (30). 


FRANCHISE. 
forfeiture of, see Forfeiture, § 4. 
as personal property subject to taxation, 2103. 
right to take by eminent domain, 8204. 
sale of corporate, 4589. 
forfeiture of franchise of banking corporation, 5178. 
of bridge company, when forfeited, 4997. 
power of cities to grant franchises for the use of streets, 3599 (13) (24). 
——+ cities under commission form of government, 3818 (7) (18). 
power of villages to grant franchises for the use of streets, 3861 (20). 
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FRATERNAL ASSOCIATIONS. — 


See Fraternal Benefit Society. 


$ 1. Im general. 
may maintain cottages at state tuberculosis sanitarium, 2590-2593. 

§ 2. Incorporation of. 
who may form corporation, 5017. 
articles of incorporation, 

contents of, 5018. 

to be acknowledged, 5019. 

may contain provisions for government by grand lodge, 5024. 
liability of members, 5020. 
term of existence, 5021. 
by-laws, 

power to enact, 5022. . 

corporation governed by by-laws, 5023. 

§ 3. Status and organization of unincorporated. 
fraternities and associations deemed corporations, 5025. 
charter; filing and fees, 5026. 
by laws, 

copy to be filed with secretary of state, 5027. 

failure to comply, penalty, 5028. 

duration of, 5029. 

powers of, 
in general, 5030. 
to acquire real or personal property, 5031. 
to make contracts and investments, 5032. 

membership, how fixed, 5033. 

Officers of, 5034. 

organization of board of directors or trustees, 5035. 

debts of, property liable for, 5036. 

debts, private property not liable for, 5037. 

not to issue stock, 5038. 

not to declare dividends or divide property, 5039. 

charter, when revoked or suspended, 5040. 

service of process, how made, 5041. 

application of chapter, 5042. 





FRATERNAL BENEFICIARY ASSOCIATIONS. 

See Fraternal Benefit Society. 
organization of, 5043. 
societies already organized to continue, 5044. 
business may be conducted in state, 5045. 
certificate of authorization to be formed, 5046. 
to make annual report, 5047. 
report, what to contain, 5047. 
when principal office is not in state, 

mode of conducting business, 5048. 

insurance commissioner to issue permit, 5049. 
articles of incorporation to be filed, 5050. 
paid agents, when employed, 5051. 
certain contracts made by, void, 5052. 
benefits not liable to attachment, 5053. 
must show mortuary assessment rate, 5054. 
how governed, 5055. 
false statement in reference to application for membership, penalty, 5056. 
penalty for refusal to make statement, 5057. : . 
penalty for failure of agent to comply with requirements of article, 5058. 
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FRATERNAL BENEFIT SOCIETIES. 

See Fraternal Association. 
definitions, 

fraternal benefit societies, 5059. 

lodge system, 5060. 

representative for, of government, 5061. 
exemption from application of insurance laws, 4852, 5061a. 
benefits, provisions for paying, 5062. 
beneficiaries, 5063. 
qualifications of membership, 5064. 
benefit certificate, 5065. 
funds, 

funds, how held, disbursed and invested, 5066. 

investments, 5066. 
distribution of funds, 5068. 
organization of, how perfected, 5069. 
existing societies, powers retained by; re-incorporation, 5070. 
mergers and transfers, 5071. 
annual license, 5072. 
place of meeting, location of office, 5075. 
admission of foreign, 5073. 
commissioner of insurance to act as attorney for service of process, 5074. 
officers and members not personally liable for benefits, 5076. 
waiver of provisions of constitution and by-laws prohibited, how, 5077. 
benefits not attachable, 5078. 
amendment of, 

by-laws, 5079. 

constitution, 5079. 
annua! reports, contents of, 5080. 
alternative provisions for insuring future securities of benefits, 5081, 5082. 
examination of domestic societies as to stability, by commissioner of insurance, 5083. 
application for receiver, how made, 5084. 
examination of foreign societies by commissioner of insurance, 5085. 
no adverse publication affecting beneficial status pending examination, 5086. 
revocation of license by commissioner of insurance, when, 5087. 
exemption of certain societies from application of article, 5088. 
taxation of, 5089. 
penalty for false statements relative to application for membership in, 5090. 


FRATERNAL CORPORATIONS. 
See Fraternal Associations. 


FRAUD. 
in conveyance, see Fraudulent Conveyance. 
as avoiding contract, see Contracts. 
$ 1. In general. 
defined, 5848. 
carrier cannot stipulate against, 6241. 
what are frauds in insolvency, 10002. 
defendant may be arrested for, 7489. 
limitation of actions for, 7375. 
contracts not in writing because of, enforced, 5887. 
agent has no authority to commit, 6327. 
allowance of interest in action for fraud in the discretion of the jury, 7143. 
right of jury to award exemplary damages in addition to actual damages where de- 
fendant has been guilty of fraud, 7145. 
§ 2. Effect of, generally, 
person fraudulently dispossessing himself of thing, deemed still to possess it, 7252 
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FRAUD — (continued). , 
things gained by, held in trust, 6280. 
when intent to defraud anyone misled, will be presumed, 5945. 
vitiates debtor’s contract, when, 7217. 
marriage annulled for, when, 4368. 
contracts exempting from responsibility for, void, 5923. 
fraud in securing a will as a ground for contesting will after probate, 8649. 
effect of, on powers, 5419. 
3. In particular cases. 
increase in weight of package of merchandise, 9764. 
in procuring organization of corporation, 10004. 
in causing spouse to leave home as desertion, 4383. 
by auctioneer, 9843. 
liability of executor or administrator for fraudulent sale of real estate of a decedent, 
8804. 
when sale of entire stock of goods fraudulent, 7224. 
violation of article relative to trusts, as, 6287. 
§ 4. Penalty. 
in drawing jury, misdemeanor, 9346. 
fraudulent use of gas as misdemeanor, 9927. 
fraudulent use of electric current misdemeanor, 9942. 
defrauding elector of vote, misdemeanor, 9250-9256. 
in securing advancements for transportation by fraud, misdemeanor, 9973, 9974. 
in limited partnership, misdemeanor, when, 9726. or ; 
penalty for misrepresentation as to application for membership in beneficiary asso- 
ciation, 5056. 
penalty for fraudulent use of transfer ticket, 4681. 
false concealment of debtor’s estate, misdemeanor when, 9423. 
affecting market price, misdemeanor, 9787. 


FRAUDS, STATUTE OF. . 
See Statute of Frauds. 


FRAUDULENT CONVEYANCE. 
instrument made with intent to defraud, privity to fraud, effect of, 5600. 
rights of bona fide purchaser not affected by provisions as to, 5603. 
transfer with intent to defraud creditors, void, 7220. 
transfer of personalty without change of possession presumed fraudulent, 7221. 
when only may act of debtor be avoided for fraud, 7222. 
when fraudulent intent, question of fraud, 7223. 
of entire stock of goods, 7224-7226. 
misdemeanor, when, 9999. 
right of administrator or executor to maintain action to set aside conveyances made 
by the decedent in fraud of his creditors, 8811, 8812. 


FREEHOLD. 
defined, 5309. 
injury to, misdemeanor, 10063. 


FREEHOLD ESTATES. 
See Property, Real, § 2. 


FREE TEXT BOOKS. 
furnished when, 1397-1399. 


FREIGHT. 


See Carriers, § 7. 
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FREIGHTAGE. 
See Carriers, § 7. 
defined, 6197. 
defined as to insurance, 6556. 


FREIGHT COMPANIES. 
within application of article regulating common carriers, 4708. 
as common carriers, see Carriers. 


FREIGHT LINE COMPANY. 
defined, 2247. 
assessment of, 2144. 


FRENCH WEED. 
as a noxious weed, 2817. 


FRUIT. 
injuring cultivated, misdemeanor, 10065. 
injuring fruit in day time, 10066. 

in night time, 10067. 

injuring fruit trees, 10068. 





FUGITIVE FROM JUSTICE. 
governor may offer reward for criminal, 11150. 
delivery of fugitive upon requisition, 11151. 
magistrate to issue warrant, 11152. 
proceedings for arrest and commitment, 11153. 
accused may be committed, when, 11154. 
accused may be admitted to bail, 11155. 
notice of arrest to be given to state’s attorney, 11156. 
duty of state’s attorney, 11157. 
when accused must be discharged — maintained in jail, 11158. 
magistrate to make return; duty of district court, 11159. 
fugitive granted. twenty-four hours for counsel, 11160. 
habeas corpus for relief of fugitive, 11160. 
penalty for disobedience of last section, 11161. 
governor may demand fugitive, 11162. 
governor may appoint agent for return of fugitive; payment of agent, 11162. 
costs and expenses to be paid by the state, when, 11163. 
no compensation to officer for duties in regard to return of fugitive, 11164. 
violation; misdemeanor, 11165. 
officer taking reward for services as to, misdemeanor, 9310. 





FULL CREW ACT. 
See Railroads, § 8. 


FUNERAL. 
disturbance of, prohibited, 9632. 


FUNERAL EXPENSE. 
as a preferred claim against estate of decedent, 8725, 8728, 8755. 


FUNGICIDE. 
See Insecticides and Fungicides. 


FUTURE CONTINGENT INTEREST, 
See Property, §§ 6, 7, 8, 9. 
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FUTURE INTERESTS. F 
See Property, § 6. 


GALLON. 
cubic inches in, 3010. 


GAMBLING. 
keeping gambling apparatus prohibited; punishment, 9675, 9676. 
apparatus a nuisance, 9677. 
exacting payment of gambling debt; how punished, 9678. 
no privilege to witness, 9679. 
keeping place for gambling, 9680. 
keeping apparatus or conveniences for gambling, 9681. 
seizure of implements authorized, 9682. 
summary disposition of implements, 9683. 
destruction of implements, 9684. 
persuading persons to visit gambling places, 9685. 
duty of sheriff and officers, 9686. 
duty of master of vessel, 9687. 
racing of animals for wager, 9688. 
minors not allowed in certain public places, 9689. 
certain places of amusement not to be screened, 9690. 
gambling house deemed public nuisance, 9691. 
injunction; penalty for violation, 9692. 
Officers to take possession, when, 9693. 
innocent persons may recover property, how, 9694. 
contempt proceedings, 9695. 
violation of injunction, how punished, 9696, 9697. 
what evidence admissible, 9698. 
seizure and destruction of gambling devices in villages, 3861 (6). 


GAME AND FISH. 

§ 1. In general. 
terms used in chapter defined, 10275. 
ownership of, in state, 10262. 
state divided into districts, 10263. 
disposition of funds, 10284. 
of other moneys, 10286. 
referees, 10286. 
domesticated game, 10287. 
nest of eggs to be protected, 10288. 
sale of game by commission, authorized, 10319. 
trespass by hunters forbidden, when, 10325. 
presumption against trespasser, when, 10326. 
penalty for trespass, 10327. 
professional dog trainers, not to run dogs, when, 10322. 
Devil’s Lake, reservation, all hunting prohibited, 10323, 10324. 
attempted violation of law, presumptive, 10305. 
general penalty, 10321. 

§ 2. Seasons. 
seasons for killing game birds, 10297. 
harmful birds, no closed season for, 10304. 
harmless birds, no open season for, 10304. 
muskrat, open season for, 10303. 
mink, open season for, 10303. 
seasons for killing deer, 10298. 
beaver protected, 10318. 
—— beaver causing damage removed, how, 10318. 
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GAME AND FISH — (continued). 
otter, protected, 10317. 
antelope protected, 10317. 
§ 3. State game and fish board of control. 
appointment, 10264. 
term of office, 10264, 
meetings, 10264. . 
compensation, 10264. 
rules and regulations, 10264. 
general powers enumerated, 10265. 
execution of warrants and processes, 10272. 
duties of, 
in general enumerated, 10265. 
reports and records, 10266. 
chief game warden, 
appointment, compensation, term of office, duties in general, 10267. 
deputy game wardens, 
appointment, compensation, duties in general, 10269. 
bonds, 10273. | 
duties enumerated, 10274. 
employees in general; compensation and duties, 10269. 
other officials; attorney, 10270. 
sale of game by, authorized when, 10319. 
exchange of specimens, 10281. 
claims against game and fish funds, how verified, 10264a. 
resisting board or warden, how punished, 10320. 
§ 4. Fish commissioner. 
appointment of; power of; duties of, 10268. 
general powers and duties enumerated, 10307. 
$ 5. Enforcement of law. 
inspection of hotels, etc., 10276. 
search for and seizure of contraband game, 10277. 
contraband devices, 10278. 
witnesses in prosecution, privilege, 10279. 
remedies, 10280. 
§ 6. Hunting license. 
of resident, 10299. 
shipment of game, 10299. 
of non-resident, 10300. 
shipment of game, 10300. 
hunting without license, 10301. 
§ 7. Taking of. 
manner of taking birds or animals prescribed, 10289. 
traps, snares, lines, etc., prohibited, 10290. 
shooting after dark, prohibited, 10291. 
use of dogs restricted, 10292. 
entering growing grain prohibited, 10293. 
bag limit of game birds, 10316. 
number of fish to be taken, 10314. 
size of fish to be taken, 10313. 
manner of taking fish, 10308. 
fish houses or shelter of ice prohibited, 10311. 
use of drugs, dynamite, traps, etc., prohibited, 10310. 
fishing near fishways prohibited, 10309. 
. Possession of. 
game killed in another state, 10294. 
possession of game and fish, presumption of violation of law, 10295. 
skins, chapter not applicable to possession of, 10296. 
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GAME AND FISH — (continued) . 


retaining game, permitted when, 10302. 
for sale or intent to sell, prohibited, 10312, 
§ 9. Propagation of fish. 
planted fish protected, 10316. 
fish screens to be maintained, when, 10315a. 
§ 10. Protection of streams. 
fishways to be provided, 10282. 
deposit of sawdust in streams, misdemeanor, 10283. 


GAMING. 
prohibited on Sunday, 9238. 


GARBAGE. 
Power of the city to prevent the depositing of garbage in streets or public 
grounds, 3599 (15). 
regulations in city under commission form of government, 3818 (9). 
regulations of, in villages, 3861 (11). 
GARNISHMENT. 
provisional remedy by, 7487. 
creditors may proceed by, 7567. 
affidavits for, 7568. 
garnishee summoned, 7569. 
service of summons and affidavit, 7570. 
——— to be served on garnishee and defendant, 7571. 
subsequent garnishment for same debt, 7572. 
discharge for complaint not served, 7573. 
affidavit by garnishee denying liability, 7574. 
—— affidavit when liability admitted, 7575. 
when judgment may be rendered against garnishee, 7576. 
indebtedness paid to officer, 7577. 
officer may levy, 7578. 
answer, 
conclusive until traversed, 7578. 
answer by corporation, 7579. 
defendant may defend proceedings, 7580. 
proceedings deemed an action, 7581. 
interpleader when had, 7582. 
liability of garnishee, 7583. 
when judgment not rendered, 7584. 
suit by defendant against garnishee, when, 7585. 
release of garnishment by defendant, 7586. 
costs, 7587. 
in justice’s court, 9063-9068. 
firemen’s pension not subject to, 4004. 


GAS, 

personal property of gas company, where to be listed for taxation, 2097. 
natural gas to be confined, 10229. 
misdemeanor to leave gas wells apen, 10230. 
power of cities, etc., to control and establish, 

to regulate rates and charges for gas, 3607-3609. 

to regulate the erecting of gas lights, 3599 (13). 

to regulate the laying of gas mains, 3599 (13). 
to establish gas works for municipal and commercial purposes, 3599 (75). 
under commission form of government to establish and regulate gas supply, 3818 (7). 
to regulate laying of gas mains, 3818 (7). 
as to Senaletisn of gas mains in villages, 3861 (20). 
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GAS — (continued). 
regulations for connection with gas mains upon improvement of streets, 3740. 
fraudulent consumption of, as larceny, 9927. 


GAS TAR. 
fouling waters with, misdemeanor, 9747. 


GEESE. 
power to regulate and restrain running at large, 
in cities, 3599 (61). 
—— under commission form of government, 3818 (56). 
in villages, 3861 (5). 


GENDER. 
words used in masculine comprehend feminine and neuter, 10374. 


GENERAL AVERAGE. 
of loss of property by marine carrier, 6225. 


GENERAL ELECTION. 
See Elections. 


GENERAL GUARDIAN. ° 
See Guardian and Ward. 


GEOGRAPHY. 
judicial notice of, 7938. 


GIFTS. 
definition, 5538, 9334. 
requisites of valid verbal gift, 5539. 
irrevocable; exception, 5540. 
educational corporations to use as specified by donor, 5013. 
board of trustees of state tuberculosis sanitarium may accept, 2589. 
to witness of will, when void, 5680. 
in view of death, 
defined, 5541. 
when presumed, 5642. 
revocable, 5543. 
rights of purchaser, 5543. 
not affected by will, }5544. 
treated as legacy, as to creditors, 5545. 
may be satisfied, when, 5730. 
accepting from parties to litigation, misdemeanor, 9343. 
accepting of, by judicial officer, misdemeanor, 9343. 
members of state board of control and employees not to accept, 266. 


GIN. 
judicial notice of inflammable character of, 7938. 


GLANDERS. 
See Animals, § 6. 


GLASS. 
depositing, on streets unlawful, 10039, 10040. 


GOATS. 
See Animals, 
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GOOD CONDUCT. 
effect of, to lessen sentence in penitentiary, 11215-11218. 


GOOD FAITH. 
defined, 7286. 
degree of, required between partners, 6396. 
trustee to exercise highest, 6281. 
presumed in cases of acknowledgment, 5580. 
offer of performance of obligation must be made in, 5808. 
claim of title as defense in embezzlement, 9938. 
as defense for prosecution for violation of election law, 9291. 


GOOD ROADS EXPERIMENT STATION. 
establishment, purpose of, 188]. 
management, 1882. 
state engineer to furnish plans and specifications for highways, 1883. 
warden of penitentiary to furnish convict labor, 1884. 
authority to build highways, 1885. 
not to expend money for the purchase of the right of way, 1886. 
See also Highways. 


GOODS. 
defined, 9717. 
attempting to conceal lost, misdemeanor, 10245. 


GOOD WILL. 
defined, 5465. 
——— as subject of ownership, 5466. 
as property, 5246. 
partners may not dispose of, 6404. 
warranty of, implied from sale, 5986. 
agreement to refrain from business, valid on selling, 5929. 


GOPHERS. 
See Animals, § 15a. 


GOVERNMENT PLAT. ; 
state engineer custodian of, duty to furnish copies of, 658a-658e. 


GOVERNOR. 
$1. In general, 
organ of communication with other states, 111. 
message, provisions for printing, 65. 
acting governor, powers and duties, in general enumerated, 116. 
official acts of, attested by secretary of state, 122. 
official signature attested by secretary of state, 122. 
report to legislature on state institutions, 113. 
advice to, by attorney general, 157. 
military staff, 2352. 
salary, 117. 
appropriation for clerk hire, 652. 
acts forfeiting office, 9319. 
receiving bribes, punishment for, 9319. 
menacing members of legislative assembly, punishment for, 9319. : 
nominations to be made in return for votes of legislative assembly, punishment, 9330-933 
§ 2. Ea officio. 
member of state auditing board, 375. 


auditor of costs and expenses of railroad litigation, 4763. 
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GOVERNOR — (continued). 
as member of state board of equalization, 2141. 
member of state banking board, 5146. 
of board of trustees of public property, 376. 
member of board of commissioners of school land, 284. 
member of emergency fund commission for state institutions, 1821, 1824. 
member of state fair associations, 1852. 
member of state historical society, 380. 
commander in chief of state militia, 2351. 
members of armory commission, 2362. 
member of board of armory supervisors, 3412. 
member of state board of pardons, 11097. 
§ 3. Appointments to be made by. 
in general, 111 (3). 
vacancies occurring in office, 696, 1033, 1034. 
county commissioners upon the organization of new county, 3206. 
state treasurer, 146. 
state examiner, 224. 
inspector of hotels, 2986. 
agent to investigate cruelty to animals, 2670. 
oil inspector, 3057. 
notaries public, 835. 
fish commissioner, 10268. 
members of board of control, 236. 
members of game and fish board of control, 10264. 
commission to examine as to consolidation of insurance companies, 4891. 
superior grain and warehouse commission, 3162, 3163. 
members of state board of commissioners, when, 1012. 
members of livestock sanitary board, 2678. 
members of optometry board, 526. 
members of board of embalmers, 540. 
members of barbers’ examining board, 559. 
members of board of veterinary examiners, 2712. 
members of “ White Stone Hill Battlefield Commission,” 387. 
to nominate a board of trustees of university, 1540, 1541. 
members of state board of education, 1423-1424. 
members of state library commission, 1531. 
members of board of trustees of academy of science, 1597. 
directors of state school of forestry, 1674. 
board of trustees of agricultural college, 1606. 
trustees of state hospital for the insane, 1748. 
board of trustees of institution for feeble minded, 1710. 
trustees of blind asylum, 1700. 
board of trustees of school for deaf and dumb, 1681. 
board of trustees of state tuberculosis sanitarium, 2584. 
trustees for the soldiers’ home, 1779. 
trustees state normal and industrial school at Ellendale, 1727. 
board of trustees of penitentiary and reform school, 11192. 
§ 4. Powers. 
in general enumerated, 111. 
may require opinion of supreme court judges, when, 10970. 
as to the continuance of unexpended appropriations for state institutions, 1818. 
in respect to expenses of state board of control, 240. 
to call meetings of board of trustees of penitentiary and reform school, 11194. 
to establish a uniform system of accounting, 711. 
supervision of officers, 111. 
to require additional bonds from state officers, 674. 
offer rewards for escaped convict, 111. 
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GOVERNOR — (continued). 
to declare a portion of the state in a state of insurrection, 2357. 
to call militia into service, 2353. 
to institute court marshal, 2406. 
to make rules and regulations for state militia, 2439. 
to increase the state militia, maximum numbers, 2365. 
supervision of removal of officers, 
removal of officers, grounds, 685. 
defaulting state and county officers, 227. 
members of board of control, 236. 
state treasurer, 145, 146. 
state examiner, 224. 
members of board of trustees of state tuberculosis sanitarium, 2584. 
oil inspector, when, 3077. 
§ 5. Duties of. 
in general, 
to designate mother’s day, 1916. 
to print and distribute among members of legislature requests for state appropria- 
tions to state educational institution, 1741. 
as to loaning state arms, 1560, 1561. 
as to organization of counties, 3192. 
to receipt to U. S. for property transferred to state, 6. 
to have examinations of accounts of state departments, 713. 
as to accounts of state fair associations, 1853. 
to keep register of appointments, 112. 
to provide for instruction of blind children, 1706. 
to keep record of expenses and rewards offered, 112. 
keep register of pardons, 112. 
as member of state board of pardons, 11071-11110. 
as to suppression of riot, 10431, 10432. ; 
to offer reward for return of fugitive, 11150. 
to issue commissions, 
to board of directors of state school of forestry, 1676. 
to trustees of blind asylums, 1701. 
to issue commission to members of normal board of control, 1585. 
as to financial matters, 
as to north wing capitol bonds, 1797. 
as to bonds issued by soldiers’ home, 1791. 
as to state contingency fund, 647, 648. 
in elections, 
to call special election, when, 1033, 1034. 
to proclaim result of election on constitutional amendment, 1028. 
to proclaim result of election of presidential electors, 1028. 
to deliver certificate of election to members of Congress, 1021. 
to issue certificates of election to presidential electors, 1065. 


GRACE. 
days of, not allowed, 7088, 7132. 


GRAIN. 
weight of bushel of various kinds of grain, 2256. 
unlawful to purchase at weight different than that established by law, 3014. 
taxation of, 2256-2259. 
injuring standing, misdemeanor, 10065. 
burning, punishable when, 10059. 
grading of, at public warehouses, 3105. 
grades for, to be established by railroad commissioners, 3103. 
carriers to ship without discrimination, 4765. 
duty of railroad company to remove cars loaded with, 4786-4788. 
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GRAND ARMY OF THE REPUBLIC. 
unlawful to wear badge of, when, 9967. 
commander, ex-officio member of the board of trustees of the soldiers’ home, 1779. 


GRAND JURY. 
proceedings of, in criminal procedure, see Criminal Procedure. 
See also Jurors; Jury. 
in general, 
defined, 10634. 
how summoned, 816. 
number of, 816. 
manner of drawing, 824. 
juror acting after challenge allowed, misdemeanor, 9420. 
witnesses before, subpoenaed by whom, 11025. 
accusations against public officers presented to, 10468. 
duties of, ; 
as to jails, 11311, 11312. 
to examine jails, 11350. 
as to false and misleading advertising, 9990. 
sheriff’s fees, for summoning, 3514. 
fees allowed to jurors, 3534. 
presentment of grand jury defined, 10657. 
premature disclosure of presentment of grand jury, misdemeanor, 9434. 
disclosing proceedings of grand jury misdemeanor, 9435. 


GRAND LARCENY. 
See Larceny. 


GRANT. 
definition, 5494. 
effectual only on delivery, 5495. 
delivery of, presumed to be at date, 5496. 
creation of power by, 5394. 
execution of power by, 5405. 
See also Real Estate; Transfers. 


GRASSES. 
experiment with, 1628. 
burning, punishable when, 10059. 
certain grasses as noxious weeds, see Weeds. 


GRASSHOPPERS. 
destruction of, 
duty of county commissioners as to, 2864-2868. 
duty of land owner as to, 2866. 
expense of plowing land to be lien upon land, 2867. 
payment of expense out of general fund, 2868. 
fire permitted for destruction of, 2794. 


GRATUITOUS DEPOSIT. 
See Deposit, § 4. 


GREAT SEAL OF STATE. 
custodian of, 121. 


description of, to be deposited in office of secretary of state, 1911. 
dimension of seal, 1912. 


temporary seal, when to be used, 1913. 


GROCERY. 
sanitation of, see Food, § 2. 
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GUARANTEE. 
in general, 
defined, 6651. 
knowledge of principal unnecessary, 6652. 
by banking corporation, when unlawful, 10010. 
creation of, 
consideration for, 6653. 
must be in writing, when, 6654, 6655. 
acceptance necessary, 6655. 
continuing, 
defined, 6666. 
when may be revoked, 6667. 
interpretation, 
of contract, when implied, 6657. 
of obligation, when implied, 6658. 
when not discharged by omission, 6659. 
when insolvency of principal presumed from removal, 6660. 
liability of guarantors, 
when guarantee deemed unconditional, 6661. 
when guarantor to payment liable, 6662. 
liability of conditional obligation, 6663. 
limitation of obligation, 6664. 
not liable on principal’s unlawful contract, 6665. 
exoneration of guarantors, 
when guarantors exonerated, 6668. 
limitation, 6669. 
guarantor once exonerated not liable, 6670. 
part performance, partner exonerated, 6671. 
mere delay not exoneration, 6672. 
liability of guarantor indemnified, 6673. 
guarantor not exonerated by discharge of principal by law, 6674. 





GUARDIAN AD LITEM. 
See Guardian and Ward, § 3. 


GUARDIAN AND WARD. 
§ 1. Relationship in general. 
definition of terms, 
guardian, 4451. 
ward, 4452. 
general guardian, 4454, 
special, 4455. 
guardians classified, 4453. 
how guardians of children appointed by will or deed, 4456. 
no parent or other person to exercise power over property of child unless appointed 
as, 4457. 
of dependent and neglected children, 11410. 
jurisdiction of county court, 
to appoint guardian, 4558, 8525, 8527. 
over settlement of accounts of guardians, 8524, 8525. 
to remove guardians, 8525. 
who may act as guardian, 
persons incompetent to act as guardians, 8682. 
clerk of county court disqualified to act as guardian, 8520. 
may be appointed, of property of non-resident, when, 4459. 
court appointing has exclusive control of, 4460, 4469. 
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GUARDIAN AND WARD — (continued). 


§ 2. 


§ 3. 


§ 4. 


§ 56. 


rules governing appointment of, 
in general, 4461. 
preference in appointments of, 4462. 
form of letters of guardianship, 8692. 
form of oath of guardian, where filed, 8684, 
powers of, 
in general, 4463. 
of guardian of the person, 4464. 
of guardian of the property, 4465. 
relationship between guardian and ward confidential, 4466. 
joint guardianship, power of survivor, 4468. 
discretion of the court as to the appointment of more than one guardian, 8924. 
causes of removal of, 4469. 
how power of parental guardian is superseded, 4470. 
when power of court guardian is suspended, 4471. 
ward may settle account, when, 4472. 
powers of ward on attaining majority, 4472. 
appointed by the court, when entitled to discharge, 4473. 
Bonds of guardian. 
amount of bonds, how determined, 8685. 
form of bond, 8685. 
bond of guardian to run to the state of North Dakota as nominal payee, 8925. 
of guardian of minor, 8881, 8882. ) 
of guardian of insane person, 8888. 
of guardian of non-resident, 8915. 
bond upon receiving authority to sell or mortgage real estate, 8686. 
right of court to require separate bond from each of several, 8688. 
procedure to compel guardian to file a new or additional bond, 8693-8695. 
procedure for the release of sureties on guardian’s bond, 8696. 
bonds to be filed and preserved in the office of the county judge, 8921. 
right of any person injured by a violation of the bond to maintain an action thereon, 8925. 
limitation of action against the sureties of a guardian’s bond, 8922. 
Special guardian. 
effect of Probate Code upon right of the courts to appoint a guardian ad litem, 8885. 
infant must appear by, 7399. 
appointment of special, 7399. 
how appointed, 7400. 
special, for person of unsound mind, 7401. 
security of guardian, 7402. 
special guardian to represent minors and incompetent persons in county court, 8561-8564 
Guardians of minors in general. 
procedure for the appointment of guardian of minor, 8874. 
right of minor to nominate his own guardian, 8875, 8877. 
powers and discretion of the judge of the county courts as to the appointment of 
guardian, 8875-8877. 
right of father or mother to be appointed to guardianship of minor, 8878. 
custody of minor, 8879. 
custody of minor ward, 8880. 
bond of guardian for a minor, 8881, 8882. 
right of guardian to use the property of the minor for his education and maintenance 
where the minor has a father living, 8883. 
powers and duties of testamentary guardian, in general, enumerated, 8884. 
Guardian of insane or incompetent persons. 
procedure for the appointment of a guardian for an insane or incompetent person, 
8886, 8887. 


powers of guardian in general enumerated, 8888. 
bond, 8888. 
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GUARDIAN AND WARD — ( continued). 


$ 6. 


§ 7. 


§ 8. 


$ 9. 


care and custody of the person of his ward, 8888. 
procedure to have fact of restoration to capacity judicially determined, 8889. 
procedure for the appointment of guardians for habitual drunkards, in county court, 8890. 


Guardian for non-resident ward. 

procedure for the appointment of guardians for non-resident wards, 8913. 

powers of guardian, in general, enumerated, 8913, 8914. 

bond, 8915. 

right to remove property from the state, procedure, 8916, 8917. 

effect of orders for removal of property of estate, 8918. 

discharge, 8918. 

Provisions governing relationship in general. 

railroad right of way over lands of ward, 8232-8234. 

foreign, discharge of mortgage by, 6747. 

deposits by, in savings banks, 5200. 

service of process on guardian, 8552. 

necessity of presenting claim before bringing action for the recovery of money against 
guardian, 8799. 

effect of reversal of decree or order of the county court upon acts done in pursuance 
thereof, 8622. 

procedure for the discovery of property of ward, 8919. 

punishment for contempt for refusal or wilful neglect to obey decree or order of the 
county court, 8588. 

punishment of guardian for contempt for failure to obey order or decree of county 
court as a bar to an action against the guardian or the sureties on his bond in rela- 
tion to the same matter, 8589. 

fees of county court on appointment of guardian how paid, 3503. 

what force may be used in protection of ward, 4356. 


Powers and duties of guardians. 

in general enumerated, 4463, 4465. 

of testamentary guardian enumerated generally, 8884. 

of guardian of insane person enumerated generally, 8888. 

of guardian of non-resident ward, 8913, 8914. 

as to payment of debts of the ward, 8891, 8892. 

appear for and represent ward in all legal suits and proceedings, 8892. 

guardian to bring action of waste, when, 8167. 

collect all accounts and debts due the ward, 8892. 

rules for the management of the estate of the wards, 8893. 

right to sell the real estate of the ward, 8893. 

may consent to partition without action, 8067. 

duties as to the maintenance, support and education of the ward, 8894. 

duty to file inventory within three mnionths after appointment, 8895. 

procedure to compel guardian to render an account of the estate, 8895. 

annual account, 8895, 8896. 

account by one of two or more joint guardians, 8897. 

compensation and allowance for expenses, 8898. 

duty ot guardian residing out of the state to appoint an agent in the state, 8674. 

Sale o erty. 

Bea Radi the sale of property for the maintenance and education of the ward 
when a minor, 8899. 

procedure for ihe calc of property of the ward for investment in other property, 8900-8907. 

duty of giving bond upon receiving order to sell property of the ward, 8908. ms 

applicability of law governing proceedings for the sale of property of decedents, 89 

order of court for the sale of real property continues in force one year after granting 
the same, 8910. Sais 

terms of sale, security for purchase money, 

order for the ieee 2 proceeds realized from sale of ward’s property, 8912. 
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GUARDIAN AND WARD — (continued). 
duty of guardian as to the application of purchase money upon the sale of land subject 
to a mortgage or lien, 8786. 
limitation of action for the recovery of property sold by a guardian, 8923. 
$ 10. Termination for guardianship. 
marriage of minor as termination of guardianship, 8920. 
procedure for the discharge of a guardian, 8920. 
when power of paternal guardian supersedes, 4470. 
when power of court guardian suspended, 4471. 
ward’s power on majority, 4471. 
when court guardian discharged, 4472. 
§ 11. Removal. 
grounds for the removal of a guardian in general, enumerated, 4469, 8698. 
removal for failure to file a new or supplementary bond, 8695. 
for failure to file a new bond, 8695. 
procedure for the removal of a guardian, 8699-8701. 
power of the court to suspend the powers of the guardian or enjoin him from doing any 
specific act, 8702. 
right of guardian to discharge upon final settlement of account, procedure, 8703, 8704. 
$ 12. Liability of guardian. 
for trust funds invested in corporation, 4554. 
liability of guardian for costs against ward, 7805. 
measure of damages for wilful detention of real estate by guardian, 7167. 
$ 13. Crimes against ward. 
sexual intercourse with ward, felony when, 9577. 
abduction of ward, forbidden, 4355. 


GUEST. 
of hotels, etc., to be apprised of the use of oleomargarine, etc., 2860. 
what force may be used in protection of, 4356. 
duty of guest at hotel as to property, 6038. 


GUIDE POSTS. ' 
duty of townships to erect and maintain guide posts on highways, 4247. 
injuring or removing, misdemeanor, 10042. 


GUN COTTON. 
judicial notice of the explosive character of, 7938. 


GUN POWDER. 
judicial notice of the explosive character of, 7938. 
power of cities to regulate and prevent the storage of, 3599 (50). 
power of cities under commission form of government to regulate and prevent storage 
of, 3818 (45). 
keeping in city or village, misdemeanor, 9745. 
keeping unlawfully, causing death, 9497. 


GYMNASIUM. 
public gymnasium in cities, 4016-4018. 
provisions for the erection of in cities under commission form of government, 3818 (74). 


HABEAS CORPUS. 
§ 1. In general. 
purposes of writ in general, 11359. 
issue for witness, how, 11399. 
for purpose of giving bail, 11376. 
use of, to restrain person from being taken out of jurisdiction, 11385. 
execution of warrant, 11386. 
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HABEAS CORPUS — (oontinued). 


§ 2. 


$ 3. 


§ 4. 





return of warrant, procedure, 11387. 

when person must be discharged, 11388, 

who may prosecute writ, 11359. 

insane persons entitled to, 2564. 

who not entitled to, 11360. 

time given to apply for writ, when, 11160, 11161. 

writ not allowed to delay trial, 11391. 

prisoners not to be removed from one prison to another, 11392, 
sheriff's fees for executing writ of habeas corpus, 3514. 
original jurisdiction of supreme court to issue writ of, 7339. 
Application for writ. 

contents and verification, 11361. 

by what court granted, 11362. 

granted when, 11363. 

Writ. 

to whom directed, 11364. 

form of, 11364. 

manner of serving writ, 11365. 

when may be served, 11389. 

penalty for refusal of officer to execute and return, 11366. 
writ of, returnable before whom, 7340. 

hearing, 11370. 

return may be controverted, proofs, 11371. 

not to be disobeyed for defect of form, 11382. 

issued in discharge of bail, 11399. 

expenses of execution, paid how, 11399. 

Return. 

what return must set forth, 11367. 

party restrained must be brought in, 11368. 

—~— exception, 11369. 





$ 5. Procedure. 


§ 6. 


§ 7. 


when person appears to be guilty, 11375. 

procedure when person not entitled to discharge, 11377. 
prisoner may be ordered to custody of proper officer, 11378. 
custody of prisoner pending judgment, 11379. . 
notice of proceedings to be given to state’s attorney, when, 11380. 
expenses where person deemed out of county, 11381. 
issuance of writ for witness or for discharge of bail, 11399. 
Discharge of person restrained. 

when discharge must be granted, 11372. 

causes for discharge, 11373. 

informal commitment not granted, 11374. 

re-arrest, 11383. 

order of discharge, how enforced, 11384. 

for want of prosecution, 11390. 

Penalties. 

for refusal of judge to issue writ, 11393. 

for removing or concealing prisoner to avoid writ, 11394 
for re-arresting on same charge, 11396. 

penalty inures to person aggrieved, 11397. 

concealing persons entitled to, misdemeanor, 9733. 
assisting such concealment, misdemeanor, 9734, 
re-confining persons discharged by, punishment for, 9/52. 
penalty if officer refuses prisoner copy, 11395. 

all penalties to inure to person aggrieved, 11397. 

recovery of penalty not bar to civil action, 11398. 
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HABITUAL DRUNKARDS. 


state’s right to restrain, 7. 

treatment of, 3164. 

method of procedure, 3164. 

duties of county commissioners, 3165. 

drunkard defined, 3166. 

county to be reimbursed, when, 3167. 

marriage of prohibited, 4373, 4374. 

drunkenness as grounds of revoking barber’s license, 570. 

procedure in the county courts for the appointment of guardian, 8890. 


HABITUAL INTEMPERANCE, 
as ground for divorce, 4385. 


HACKMEN. 
power of cities to license, tax and regulate, 3599 (31). 


HAIL INSURANCE, 
See Insurance Companies, §§ 12, 13; see also Insurance, Department of Hail. 


HALF BLOOD. 
relatives of, take by succession when, 5752. 


HANDWRITING. 
when proof of, of parties to conveyance may be taken, 5571. 
of signature to conveyance, when to be proved, 557 1. 


HARD CIDER. 
defined, 10106. 
intoxicating liquor, 10106. 


HARD LABOR. 
imprisonment in penitentiary is at, 10967. 
sentence of imprisonment at, 11331, 11334. 


HARE’S EAR MUSTARD. 
as noxious weed, 2900. 


HAWKERS AND PEDDLERS. 
license required, 3028. 
how obtained, 3029. 
fee for, 3030. 
county auditor to grant license, 3031. 
contents of license, 3032. 
revenue from license, how disposed of, 3033. 
penalty for violation of act, 3034. 
exception from application of act, 3035. 
peddling without license, how punished, 9704. 
power of the city to license, tax, regulate and prohibit, 3599 (30). 
licensing taxes and regulations in cities under commission form of government, 3818 (23). 
licenses, taxes and regulations affecting hawkers in villages, 3861 (4). 


HAWKS. 
no closed season for, 10304. 


HAY. 
cubic measure of ton of, 3007. 
weight to be marked on bale of, 9763, 9764. 
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HAY — (continued). 
power of board of university and school land to permit cutting, 348. 
not to be cut on school land before July lst, 347. 
power of cities to regulate the inspection, weighing and measuring of, 3599 (39). 
as to regulations for the inspection and weighing of, in cities under commission form of 
government, 3818 (32). 

burning, punishable when, 10059. 


HEADLIGHTS. 
See Railroads, § 14. 


HEAD OF FAMILY. 
defined, 5626. 
husband is, 4408. 


HEALTH. 
See also Contagious Disease. 
$1. In general. 
vaccination required, 425. 
violation of health laws, penalty, 433. 
power of cities as to health regulations in general, 3599 (59), 3818 ( 53-54). 
jurisdiction of city council for the purpose of enforcing health and quarantine ordinances 
and regulations, 3595. —_ 
powers and duties of health commissioner in cities under commission form of govern- 
ment, 3820-3827. 
regulations in cities under commission form of government, 3818 (6). ; 
power of cities under commission form of government to provide and enforce quarantine 
regulations, 3818 (53). 
regulations for public health in villages, 3861 (4). 
penalty for violating laws relating to, 433. 
Violation of laws relative to, 9754. 
violation of orders of health officers, 9753. 
appropriation to enforce sanitary inspection law, 1624. 
§ 2. Boards of. 
state, 
membership, 
appointment, 397. 
qualification, 397. 
term of office, 397, 
compensation of, 401. 
expenses of, 401. 
meetings, 399. 
vacancies, how filled, 403. 
president and secretary of, members ex officio of state board of embalmers, 540. 
superintendent, 
appointment of, 397. 
duties of, 398. 
report of, 402. 
general duties and powers of, 400. 
—— to remove county superintendent of public health, 404. 
county, - 
establishment of, 404. 
membership of, 404. 
duties of, in general, 405, 407, 413. 
—— to inspect school houses, when, 1186. 
reports, when, 405. 
meetings, 406. 
expenses, how paid, 407. 
- 2819 


INDEX. 


(Referentes are to sections.) 


HEALTH — (continued). 


§ 3. 


$ 4. 


county — (continued). 
officers, compensation of, 409. 
expenses of, 409. 
county superintendent of health, 
qualifications of, 404. 
removal of, 404. 
powers and duties of, 408. 
city, 
commissioner of public health in cities under commission form of government 
intrusted with powers and duties of health boards, 3820. 
how constituted, 411. 
health officers, 
qualifications of, 412. 
duties of, 412. 
salary of, 412. 
bond of, 412. 
local, 
county and city boards of health to be known as, 413. 
employment of persons authorized by, 431. 
duties of, 
in general, 413. 
to make sanitary regulations, 414. 
to disinfect school houses, 415. 
to issue permit for removal of dead bodies, when, 424. 
to establish quarantine, 428. 
regulations to be published, 416. 
violation of sanitary regulations, 414. 
nuisances, may abate, 417-420. 
diseases to be reported to, 421-423. 
report of contagious disease to, by boarding-house, lodging-house or hotel keeper, 423. 
removal of sick or dead with permit, from, 424. 
children from infected house restrained from school, 426. 
hospital temporarily established, 429. 
clothing infected, may be destroyed by, compensation, 430. 
expenses incurred by, how met, 431, 432. 
in township and villages, 
how constituted, 4175. 
powers in general enumerated, 4176. 
to provide hospital for sick and infected persons, 4184. 
penalty for violation of rules and regulations, 4176. 
publication of notice of order and regulations, 4177. 
penalty for refusal to obey orders for removal of nuisance, 4178. 
proceedings for the abatement of nuisance, 4179. 
where entry to premises refused, 4180, 4181. 
quarantine of infected person, 4182-4184. 
Duties of health officers, generally. 
to inspect toilet rooms, 4661. 
to enforce snuff law, 10182. 
when child is born blind, 3171. 
as to false and misleading advertising, 9990. 
Vital statistics. 
establishment of bureau of, 434. 
collection of, 434. 
vital statistics, where to be kept, 434. 
state registrar, secretary of state board of health to act as, 434, 
bureau of, employees in, 435. 
registration districts to be formed, 436. 
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HEALTH — (continued). 


local registrars, duties of, 437. 
sub-registrars, duties of, 437. 
record of births, 
registration of birth, 438. 
certificate of birth, when and by whom to be filed, 446. 
certificate of birth, form of, 447. 
——— supplemental report giving name of child, 448. 
certified copy of record of, fees for, 454. 
record of deaths, 
registration of still-born children, 440. 
form of death certificate, 441. 
death without medical attendance, duty of undertaker, 442. 
certified copies of record of births or deaths, fees for, 454. 
regulation of burials, 
undertakers, general duties of, 443. 
regulation of burial, 439. 
burial permit, form of, 444, 
duty of sexton as to burials, 445. 
generally, see Burial. 
other regulations, 
enforcement of law, who chargeable with, 456. 
penalty for failure to comply with law, 455. 
fees of registrars, 453. 
duty of local registrars to correct returns, 452. 
blanks and forms to be furnished by state registrar, 451. 
hospitals to keep record, 450. 
registration of physicians, midwives and undertakers, 449. 


HEALTH OFFICER. 
See Health, §§ 2, 3. 


HEALTH OR ACCIDENT INSURANCE. 
See Insurance, § 3; Insurance Companies, $$ 8, 9. 


HEAT. 
rights relative to, as easement, 5330. 


HEDGE. 
protection of, by fence in highway, 1944. 


HEIRS. 
See generally, Succession. 
remainder limited to, construction of, 5322. 
may revive and enforce judgment, when, 7407. 
term not necessary in will to devise fee, 5697. 
words of inheritance not requisite in transfer, 5507. er 
special proceedings for the establishment of the right of heirship to real property, 
8675-8681. 


HEMP, 
power of cities to regulate and prevent the storage of, 3509 (50). : 
power of cities under commission form of government to regulate and prevent storage of, 
3818 (45). 


HERD LAW. 
See Animals, § 7, 
as to driving livestock, see Animals, § 10. 
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HEROIN. 


any product containing, must be labeled, 2942. 


HIGH SCHOOL INSPECTOR. 


See Schools and School Districts, § 20. 


HIGH SCHOOLS. 


See Schools and School Districts, § 19. 


HIGHWAYS. 


§ 1. 


$§ 3. 


$4. 


§ 5. 


See Bridges; Ferries; Good Roads; Experiment Station. 
as to general powers of cities over streets, see Cities, § 6; Commission Form of Govern: 
ment, § 2. 
as to general powers of villages over streets, see Villages, $ 13. 
as to improvements in cities, see Cities, § 21; in villages, see Villages, § 17. 
as to road overseer in townships, see Townships, § 12. 
In general. 
as used in motor vehicle law, defined, 2976a. 
public roads defined, 1918. 
what roads are, 1919. 
section lines considered public roads when, 1920. 
as county and township lines, 1940. 
settlers to have same rights as freeholders, 1941. 
damages, where highway is laid out on public lands, 1942. 
claims of occupants of public lands, 1943. 
hedges, may be protected, 1944. 
bounty for planting trees along, 2814. 
repairs, petition for, 1947. 
tolls not to be taken on public, 4825. 
right of way of persons performing military duty, 2428. 
guide posta to be erected and maintained by townships, 4247. 
power of township to purchase, lease and dispose of road machinery, 4269. 
construction of bridges and culverta where drain crosses highway, 2482. 
Title to. 
twenty years’ use gives title to, 1918. 
when adjacent owner owns to center of, 5353. 
title to center of, included in transfer of land bounded by, 5524. 
right of way, as breach of covenant of warranty, 5960. 
Law of the road. 
vehicles to turn to the right, 2051. 
penalty for violation of law of the road, 2052. 
drunken drivers, 2053. 
unlawful not to hitch passenger team, 2054. 
passenger conveyance, liability of owner, 2054a. 
Duty of state engineer. 
to prepare plans, 1983. 
compensation; fees, 1984. 
to furnish information, when, 1990k. 
Highway commission. 
members, 602. 
duty of state engineer, 603. 
organization, meetings, 603. 
attorney-general counsel for commission, 605. 
duties, 
in general, enumerated, 604. 
to give suggestions concerning highway constructions, 606. 


. Road duties of township supervisor. 


supervisors to have care of roads, 1977. 
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HIGHWAYS — (continued). 


§ 7. 


report of labor performed on roads, 1978. 
township board may purchase tools for use on highway, 1979. 
purchase of road machine, 1980. 
responsibility of overseer for road instruments, 1981. 
storage of implements, 1982. 
County superintendents of highways. 
appointment of, 1990a. 
compensation of, 1990a. 
terms of office of, 1990a. 
bonds of, 1990a. 
deputy superintendents, 1990b. 
compensation of, 1990b. 
purpose of article, 1990c. 
duties of, 
in general, 1990a. 
examination and inspection of work on highways, 1990d. 
moneys raised and expended, 1990e. 
employment of engineer or surveyor, 1990f. 
penalty for neglect of duty, 1990g. 
adoption of rules and regulations, 1990h. 
annual meeting, 1990i. 
report of county superintendent, 1990j. 
duties of state engineer, 1990k. 
officers and employees not to be interested in contracts, 19901. 
to enforce motor vehicle law, 2976s. 
Township overseers. 
appointment of, 1990m. 
ex officio deputy superintendents of highways, 1990n. 
road labor of taxpayers, 1990p. 
expenditure of road taxes, 1990q. 
taxes for road fund, 19900. 
duties of, in general, 1985. 
to fill or cover abandoned mines or wells, 2001. 
in respect to dead animals, 2697b. 
to destroy weeds, 1986, 2002. 
when weeds cut by owners how paid for, 1987. 
bills of overseers, how ordered, 1988. 
when overseer is to be appointed, 1989. 
notice of appointment by supervisor, 1990. 
work upon road to proceed at once, 1990r. 
Road supervisors. 
road districts to be created, 1959, 3217. 
appointment of supervisors, 1959. 
duties of road supervisors, 1960. 
——— as to noxious weeds, 2819. 
road poll tax, 1961. 
notice to be given to person subject to road labor, 1962. 
penalty for neglect to pay road tax, 1963. 
supervisor to make complaint, 1964. 
duty of justice on complaint made, 1965. 
proceedings to collect tax, 1966. 
execution, 1967. 
supervisors not to excuse payment, 1968. 
road tax work when, 1969. 
work certified for tax, 1970. 
board to expend tax, how, 1971. 
tax levy to pay road supervisor, 1972. 
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HIGHWAYS — (continued). 
obstruction in highway, 1973. 
penalty for obstructing highway, 1974. 
report of road supervisor, 1975. 
penalty for refusal to serve as road supervisor, 1976. 
§ 10. Funds and tazes for, generally. 
county road funds, 
how levied and collected, 1945. 
how expended, 1946. 
taxes for road fund, 19900. 
amount, 1961. 
penalty for neglect to pay tax, 1963. 
proceedings for collection of tax, 1964-1967. 
road warrants to be received in payment of taxes, 3356. 
road tax work, when, 1629. 
electors may vote sums of money for road work, 2151. 
all property subject to taxation for road purposes, 2007. 
motor vehicle money to be used on, 2976n-2976p. 
inmates of penitentiary may be employed on, when, 11272. 
state’s right to require persons to labor upon highways, 7. 
§ 11. Highway labor and road taz. 
meeting of township supervisors to estimate and assess highway labor and road tax, 
2004, 2005. 
township clerk to deliver overseer’s estimate of road tax to supervisors, 2005. 
who liable for labor on road, 2006. 
levy of road tax, what to contain, 2006. 
highway tax list, 2007. 
copy of list to be given to overseers, 2008. 
overseers to make corrected list, 2009. 
notice to all persons assessed, 2010. 
obstruction on highway to be removed by person liable to poll tax, 2011. 
rate per diem for road labor when fixed by electors, 2012. 
rate per diem for road labor, when supervisors to fix, 2013. 
rate per diem for road labor, when county commissioners to fix, 2014. 
minimum rate, 2015. 
computation of road taxes, 2016. 
computation of road labor, 2017. 
payment of computation money, 2018. 
power of overseer to require team or cart, 2019. 
persons assessed may procure substitute, 2020. 
fine for person who refuses or neglects to appear as required by overseer, 2021. 
when overseer shall make complaint, 2022. 
duty of justice on complaint, 2023. 
fine and collection thereof, 2024. 
fine disposed of, how, 2025. 
overseer cannot excuse person for road tax, 2026. 
compensation of overseers, 2027. 
overseer to return tax list, 2024. 
refusal or neglect to deliver tax list, 2029. 
township clerk to make delinquent list, 2030. 
amount of work to be done prior to August Ist, 2031. 
report of road overseers, 
when to be made, 2032. 
contents of, 2032. 
overseer to pay over money, 2030. 
penalty to overseer for refusal to render account, 2034. 
§ 12. Proceedings for opening, vacating or changing. 
before whom proceedings brought, 1921. 
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HIGHWAYS — (continued). 


county commissioners may condemn and purchase right of way when, 1922, 
petition for laying out, altering or discontinuing roads, 
by whom to be filed, 1923. 
what to contain, 1923. 
copy of, to be posted, 1924. 
notice to all parties to be given, 1925. 
what deemed to be notice, 1925. 
examination of proposed highway, 1925. 
proceedings when road is laid out, altered or discontinued, 1927. 
order for, competent evidence of regularity, 1928. 
damages for, how ascertained, 1929. 
when damages not allowed, 1930. 
determination final for one where, 1931. 
notice to party to remove fences, 1932. 
notice to road supervisors, 1933. 
repairs of highways across railroads, 1934. 
appeals, 
bond on appeal, 1936. 
filing, rate, costs, ete., 1937. 
when appeal taken to district court, 1938. 
duty of board when appeal is sustained, 1939. 
vacation of streets and alleys, procedure, appeal, 3688. 
§ 13. Survey. 
survey for, 1947. 
payments for, how made, 1948. 
warrants to be used by county auditor, 1949. 
compensation for surveyor, 1950. 
§ 14. Right of way for highways. 
over Devil’s lake, 2048. 
across military ground, 2049. 
over Des Lacs lake, 2050. 
$15. Roads in or adjacent to cities. 
powers of cities in regard to, 2035. 
power of city to improve, 3702. 
improvement by city, plans, specifications and estimate, 3703. - 
laying out and improving of highways and streets in cities under commission form of 
government, 3818 (5). . 
disposition of road taxes collected in incorporated cities, towns or villages, 4050. 
grades adjoining cities, establishment of, 2036. 
improvement of roads leading to cities, 
procedure, submission of question to voters, notice of election, 3747. 
funds for improvement, how arranged, 3748. 
funds for improvement, how expended, 3749. 
roads on line of city or village, 
location, alteration or discontinuance of, 2046. 
laws applicable, 2047. 
§ 16. Watering places on. 
watering troughs, bounty for, 2038. 
wells or springs, bounty for, 2039. 
proceeding to furnish watering places, 2040. 
§ 17. Wagon road corporations. 
in general, 
contents of articles of incorporation of road construction company, 4506. 
Wagon roads, how laid out, 4822. 
map filed, report of approval, 4823. 
sagen road Sat build bridges and ferries, tolls, 4824. 
personal property of, where to be listed, 2098. 
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HIGHWAYS — (continued). 
in general — (continued). 
roads belonging to road companies, as personal property, 2098. 
injuring of, what constitutes, 4830. 
how revenue is to be applied, 4831. 
when mortgage valid, 4833. 
applicability of article where road is constructed by private individual, 4833. 
tolls, 
mode of charge, 4824. 
no tolls where public highway is used, 4825. 
tolling rates posted, 4826. 
passage prevented until tolls paid, 4827. 
penalty for receiving illegal tolls, 4828. 
passing around toll-gate; penalty, 4829. 
§ 18. Construction or improvements of roads by private associations. 
roads may be repaired by private association, 1991. 
application for permission to repair highway, 1992. 
names to be given to roads, 1993, 1994, 1995. 
improvement by private association not to exclude public improvement, 1996. 
guide boards or markings not to be removed or destroyed, 1997. 
work by private association not to become public charge, 1998. 
articles to be construed liberally, 1999. 
§ 19. Ditches for draining highways. 
proceeding for, 2041. 
bounty for extra ditch, 2042. 
§ 20. Cattle ways under. 
may be constructed, when, 2043. 
failure to keep in repair, 2044. 
regulation to be prescribed, 2045. 
§ 21. Abandoned coal mines and wells, 
duty to cover or fill abandoned mines and wells, 2000. 
duty of highway overseers as to abandoned mines and wells, 2001. 
§ 22. Duty of ratlroade as to. 
railroads to maintain crossings, 4621. 
railroads to maintain clear passage over, 4622. 
railroads making alterations in, to provide temporary ways, 4639. 
railroads to sound bells and whistles at, 4632. 
. Yailroads to maintain signs at crossings, 4641. 
§ 23. Restriction in use of. 
racing upon, 9790. 
penalty for obstructing highways, 2037. 
punishment for leaving teams unhitched on, 2054, 
drunken driver not to be employed, 2053. 
use of railroad as, prohibited, 10046, 10047. 
§ 24. Malicious injury to. 
malicious injury or destruction of, felony, 10037, 
obstruction; barb wire fences, 10038. 
depositing glass on, 10039, 10040. 
injury to toll house or gate, 10041. 
injury to mile boards or guide posts, 10042. 


HIRING. 
of real property, see Landlord and Tenant. 
in general, 
defined, 6079. 
products belong to hirer, 6080. 
hirer entitled to quiet possession, 6081. 
degree of care to be used by hirer, 6082. 
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HIRING — (continued). 
in general — (continued). 
hirer to repair all injuries, 6083. 
hirer to use only for purpose of letting, 6084, 
hiring terminated by letting, when, 6085. 
hiring terminated by hirer, when, 6086. 
when terminated, 
in general, 6087. 
when terminated by death, 6088. 
proportionate hiring to be paid, 6089. 
personal property, 
obligations of letter of pergonalty, 6100. 
hirer bears ordinary expenses, 6101. 
rights of hirer if letter fails in obligations, 6102. 
return of thing hired, 6103. 
charter party, 6104. 


HISTORY. 
judicial notice of, 7938. 


HITCHING POST. 
at school houses in rural districts, 1207. 


HOLIDAYS. 
what days ure, 7297. 
when following day holiday, 7298. 
business days, what are, 7299. 
act due on holiday performed next day, 7299. 
to be observed in public schools, 1382. 
terms of court falling on holidays to commence next day, 771 
court not open on, 7338. 
admission of persons to bail on, 7338, 
jurisdiction of magistrate on, 7338. 


ROLY GRASS. 
as noxious weed, 2900. 


HOMES FOR ORPHANS. 
See Orphans, Homes for. 


HOMESTEAD. 
§ 1. In general. 
defined, 5605. 
“homestead estate” and “ youngest” as used in chapter, defined, 5628 
head of family defined, 5626. 
effect of sale of, 5625. 
how secured, 5606. 
may be devised subject to homestead estate, 5632. 
conveyance of, how made, 5517, 5608. 
award of, as alimony, 4406. 
mechanic’s liens on building on, 6824. 
limitation of actions relative to, 5609, 5610. 
§ 2. Declaration of. 
who may make, 5621. 
how executed and acknowledged, 5622. 
contents, 5623. 


must be recorded, 5624. 
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HOMESTEAD — (continued). 
§ 3. Exemptions of. 

exemption in general, 5605. 

exempt from execution, 7730. 

when subject to execution and sale, 5607. 

exemption of, in insolvency proceedings, 8393. 

how far exempt from debt of decedent, 5631, 8723. 


$ 4. Effect of death of holder. 


descent and distribution of home entries, 5627. 

ascertaining and setting off homestead after death of owner, 5629. 

procedure in general, 5629. 

of county court, 5630. 

determination of heirs and devisees of deceased entrymen, 8157. 

procedure, 8158. 

possession and occupancy of homestead after death of the holder, 8723. 

appraisement and setting apart homestead of decedent, 87 24. 

procedure upon objections to the inventory and appraisement of the homestead of a 
decedent, 8726. 


8 5. Appraisal and sale. 


when appraised, 5611. 

application for appraisal, 5612. 
petition filed, 5613. 

appointment of appraisers; oath; duties, 5614. 
report of judge, 5615. 

when to be divided, 5616. 

when sold, 5617. 

proceeds of sale, 5618. 

disposition of proceeds of sale, 5818. 
fees of appraisers, 5619. 

proceeds of sale exempt, 5620. 








§ 6. Conveyance of, in case of insanity. 
application to court, 5633. 
requisites of petition, 5634. 
notice, on whom and how served, 5635. 
order of sale recorded, 5636. 
court may direct disposition of fund, 5637. 
appeal, 5638. 
validity of conveyance, 5639. 


HOMICIDE. 
classification of homicides, 9458, 
degrees of murder, 9468, 9469. 
of manslaughter, 9471. 
definitions, 
homicide, 9457. 
murder, 9462. 
felony as used in definition of murder, defined, 9463. 
degrees of murder defined, 9469. 
manslaughter, 9470. 
manslaughter in first degree defined, 9488. 
manslaughter in second degree defined, 9491. 
killing not murder or manslaughter unless death occurs within one year, 9500. 
various acts causing death, degree of crime, 
murder in second degree, 
homicide in forcibly taking mine, 9487. 
arson causing death, 9499. 
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HOMICIDE — (continued). 
various acts causing death, degree of crime — (continued). 
manslaughter in first degree, 
abortion, 9489. 
—— by administering drugs; instruments, 9490. 
causing death by spring gun, when, 9498. 
manslaughter in second degree, 
owner of mischievous anima] killing human being, 9492. 
negligently navigating vessel; overloading, 9493. 
racing steamboat, 9494. 
negligence of stationary engineer, 9495. 
act of physician while intoxicated causing death, 9496. 
keeping gunpowder or other explosives, 9497. 
killing in duel, 
killing in duel, murder in second degree, 9482. 
seconds and surgeon at duel, guilty of manslaughter, 9483. 
killing in duel without state, murder, second degree; 9484. 
—— seconds and surgeon guilty of manslaughter, first degree, 9485. 
—— former conviction or acquittal as a defense, 9486. 
jurisdiction of, 10517. 
limitation of prosecution, 10520, 10521. 
petit treason, abolished, 9460. 
confidential or domestic relation as determining moral quality of act, 9461. 
inference of design to effect death, when, 9464. 
when design to effect death may be formed, 9465. 
act imminently dangerous to others, murder, in absence of design to effect death, 9467 
corpus delicti, how proved; confession, 9459. 
burden of proving circumstances in mitigation or in excuse upon defendant, 10860. 
justifiable or excusable, 
when excusable, 9501. 
by officer, when justifiable, 9502. 
by others, when justifiable, 9503. 
when excusable or justifiable; defendant to be acquitted, 9504. 
coverture no excuse for, 9213. 
intoxication or anger no defense to, 9466. 
functions of court and jury, 
jury to determine degree of murder, 9476. 
jury to determine punishment for murder, 9477. 
judgment entered by court according to verdict, 9478. 
person accused of murder may be found guilty of manslaughter by jury, 9479. 
jury to determine degree of manslaughter, and punishment, 9479. 
plea of guilty, court to determine punishment, 9480. 
punishment, 
murder in first degree, 9472. 
murder in the second degree, 9473. 
murder committed in riot, punishment of, 9808. 
manslaughter in first degree, 9474. 
manslaughter in second degree, 9475. 
punishment for murder in first degree; time of execution, 9481. 


HORSE RACING. 
as cruelty to animals, see animals, § 12. 
horse racing prohibited on Sunday, 9238. 
near court house, misdemeanor, 9424. 
on highway, misdemeanor, 9790. 
animals used for, forfeiture, 9688. 


HORSES. 


See Animals, 
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HOSPITALS. 
location of, where prohibited, 2812. 
to keep record of inmates, 450. 
as exempt from taxation, 2078. 
for persons with contagious disease, 429. 
power of cities to erect and establish, 3599 (58). 
power of cities to control and regulate, 3599 (58). 
the power of cities under commission form of government to establish, control and 
regulate, 3818 (53). 
power of board of health in townships and villages to provide hospital for sick and 
infectious persons, 4184. 


HOSPITALS FOR INSANE. 
See Insane, State Hospitals for. 


HOTEL. ; 
sanitation of, see food, § 2. 
defined, 2979. 
doors to swing out, 2995. 
width of doors in, 2995. 
to be provided with fire escapes, 2977. 
penalty for failure to maintain fire escapes, 2978. 
keeper of, to report contagious disease, 423. 
liability of, for loss of property, 6036-6039. 
guests at, to be apprised of the use of oleomargarine, 2860. 
inspection of, by game wardens, 10276. 
sale of unclaimed property at, 6208. 
lien of innkeeper, 6872-6874. 
jumping hotel bill, misdemeanor, 10254. : 
what constitutes jumping board bill, 10255. 
intentional destruction of property by guest, misdemeanor, 10256. 
hotel inspection law, 
hotel defined, 2979. 
fire escapes on, how constructed, 2980. 
fire extinguishers and stand pipes, 2981. 
hotels not over two stories high, 2982. 
elevator shafts to be protected, 2983. 
sanitary provisions enumerated, 2984. 
penalty for failure to comply with article, 2985. 
appointment and bond of inspector, 2986. 
powers and duties of inspector, 2987-2991. 
certificate of inspection to be posted, 2898. 
penalty for certifying falsely, 2989. 
penalty for interfering with inspector or failure to pay fee, 2990. 
inspector authorized to make arrest, 2991. 
inspection fees, 2992-2993. 
pure water to be furnished guests in, 2994. 


HOURS OF LABOR. 
for women and children, 10246. 


HOUSE. 
keeping, for fighting animals, 10055. 


HOUSEHOLD GOODS. 
to be disinfected when sold second-hand, 2960, 2961. 
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HOUSES OF WORSHIP. 


injuring, how punished, 10060. 


HUNTERS. 


trespassing by, prohibited; penalty, 10325-10327. 


HUSBAND AND WIFE. 


$1. 


$ 2. 


§ 3. 


§ 4. 


§ 5. 


§ 6. 


In general. 

obligations of, mutual toward each other, 4407. 

husband to be head of family, 4408. 

neither can be excluded from dwelling of the other, 4410. 

rights and capacity of, 4411. 

what force may be used in protection of, 4356. 

abduction of either spouse, forbidden, 4355. 

seduction of wife forbidden, 4355. 

issue presumed legitimate, when, 7935. 

presumption of relation from cohabitation, 7936. 

husband chooses residence, 4383. 

husband’s residence presumed to be the residence of the wife, 14. 

failure of wife to conform to husband’s place or mode of living as desertion, 4383. 

competency of, as witnesses in actions for or against other spouse, 7871. 

effect of insanity of one spouse on homestead, 5633-5639. 

Separation. 

may make contract of separation, 4412. 

marital relations cannot be changed by contract, 4412. 

mutual consent sufficient consideration for contract of separation, 4413, 

custody of children while parents are living apart, 4440. 

separation of husband and wife if by consent, not desertion, 4383. 

separate and mutual rights and liabilities, 4414. 

husband not liable for wife living separate, when, 4416. 

Support. 

husband must support himself and wife, 4409. 

wife to support family, when, 4409. 

husband liable for necessaries of wife, 4415. 

husband not liable for wife living separate, when, 4416. 

husband abandoned by wife not liable for her support, when, 4416. 

refusal of husband to support wife, how punished, 9592-9504. 

Acttons for support of wife. 

when maintainable, 8169. 

power of court to render judgment, 8170. 

practice, 8171. 

what payment by husband compelled, 8172. 

security required; receiver, 8173. 

modified or vacated judgment, 8174. 

Property. 

separate deeds of, to same property legalized, 5517. : 

right to specifically enforce agreement to procure act or consent of the wife to husband’s 
contract, 7198. 

neither has interest in property of the other, 4410. 

control of property when one spouse has been abandoned, 4417-4419. 

Separate property of wife. 

of wife liable for her own debts, 4414. 

of wife not liable for debts of husband, 4414. 

earnings of wife while living apart from husband, are, 4414, 

husband not liable for debts of wife contracted before marriage, 4414, 


HYDRANTS. 


power of city to regulate the construction, repair and use of, 3599 (42). 
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HYDRANTS — (continued). 
regulation affecting the construction, repair and use of, in cities under commission form 
of government, 3818 (35). 


HYDROFLUORIC ACID. 
use of, in foods as adulteration, 2880. 


ICE. 
guards at ice cutting, 9782. 
how long continued, 9783. 
violation, 9784. 
special assessment for removing ice from sidewalk, 3696. 


ICE HOUSES. 
inspection of, by game warden, 10276. 


IDIOT. 
See Incompetent Persons. 


ILLEGITIMACY. 
See Infants; Parent and Child. 
how defined, 4422. 
mother entitled to earnings of illegitimate child, 4425. 
inheritance by illegitimate child, 5745. 
inheritance from illegitimate child, 5746. 
presumption of legitimacy, 7936. 
legitimacy presumed if born in wedlock, 4420. 
legitimacy of, when born before wedlock, 4421. 
presumption of legitimacy of children born after dissolution of marriage, 4421. 
who may dispute presumption of legitimacy of children, 4422. 
legitimacy of children begotten before annulment of marriage, 4370. 
legitimacy of children of divorced personages, 4394, 4395. 
acknowledgment of illegitimate child by father, effect of, 4450. 


IMBEOILE. 
marriage of, prohibited, 4373. 
See also Incompetent Persons. 


IMITATION. 
of marks and brands, how punished, 9716. 
plates deemed to be, when, 9889. 


IMMIGRATION. 
duty of commissioner of agriculture and labor as to, 167. 
appropriation to encourage, 649. 
boards of county commissioners authorized to levy special tax for the purpose of pro- 
moting immigration to the state, 3277, 3278. 


IMMIGRATION, STATE BOARD OF. 

membership, 574. 
powers in general, enumerated, 575. 
appropriation, 578. 
general executive agent, 

appointment, 575. 

duties in general, 575. 

salary, 576. 

bond, 577. 
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IMPEACHMENT. , 
of public officer, 10440-10466. 


IMPLIED CONTRACTS, 
defined, 5885. 
See generally, Contracts. 


IMPORTATION. 
of stallions regulated, 2779. 


“a 


IMPORTERS. 
defined, 2921. 


IMPOUNDING. 
See Animals, § 9. 
power of cities to impound animals, 3509 (61). 
—— cities under commission form of government, 8818 (56). 
—— in townships, see Townships, § 14. 


IMPRISONMENT. 
See also Prisoner. 
in general, 
power of state to impose, 7. 
to enforce civil remedy, 7. 
for civil contempt, when, 8190-8193. 
for debt, 8483-8495. 
effect of, upon statute of limitation, 7373, 7385. 
as punishment for crime, 9195, 10385. 
for what convict may be punished, 11336. 
term of, commences when, 10349. 
sentence to, when expires, 10346. 
where term not fixed, 10345. 
fine may be added to, 10348. 
upon two or more convictions, 10344. 
of juvenile offenders, 10347. 
authority of sheriff on commitment, 11353. 
commitment to be indorsed and filed, 11354. 
commitment to be delivered to successor, 11355. 
suspends civil rights, when, 10350-10352. 
prisons to be established in every county, 11349. 
at hard labor, 
authorized, 11331. 
court may sentence to hard labor, 11332. 
hard labor in county jail, 11333. 
duty of sheriff, 11334. 
marshal to superintend labor of inmates, when, 11335. 
credit for each day’s labor, 11337. 


IMPROVEMENT DISTRICTS. 
in cities, see Cities, § 22. 
park districts, in cities, see Cities, § 25; in villages, see Villages, § 18. 


INCEST. 
defined; punishment, 9614. 
what marriages constitute, 4359. 
coverture no excuse for, 9213. 
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INCOME. 
accumulation of, see Property, § 8. 
definition of, 5301. 
undirected income, who owns, 5296. 


INCOMPETENCY. 
See Incompetent Persons. 


INCOMPETENT PERSONS. 
See Insane Persons; Feebleminded, Institutions for. 
guardians for incompetent person, see Guardian and Ward. 
§ 1. In general. 
definition of idiot, 2567. 
idiots not admissible to insane asylum, 2567. 
state’s right to custody of, 7. 
special guardian for proceedings in county court, 8561-8564. 
to be placed in asylums, when, how, 4474. 
procedure in county courts to have the fact of restoration to capacity judicially de 
termined, 8889. 
wills of, 4345. 
personal service of summons on, how made, 7426. 
liable for wrongs, 4346. 
not liable for exemplary damages, 4347. 
incapable of committing crime, when, 9207. 
not liable for road labor, 2006. 
marriage of, prohibited, 4373. 
incompetency no defense to perjury, 9370. 
§ 2. Contracts of. 
liable for necessities, 4343. 
power to make contracts, 4343, 4345, 5839. 
contracts by, subject to disaffirmance, 4344. 
cannot delegate powers, 4345. 
cannot waive rights, 4345. 
$ 3. Property of. 
property of, how listed for taxation, 2094. 
stock of, how represented in corporate meetings, 4516. 
real estate of, sold for taxes, when redeemed, 2197. 
may redeem lands for tax judgment sale, when, 2329. 


INCREASE. 
of property pledge included in pledge, 6773. 
on thing loaned for use, title in whom, 6051. 
of freight, carrier not entitled to freightage on, 6219. 


INCUMBRANCER. 
See Mortgages. 
record of mortgage, notice to, 6754. 
mortgage of personal property void as to, when, 6758. 
mortgage on personalty invalid as to, unless refiled, 6762. 
in good faith, mortgage not lien against, 6739. 
transfer of personalty without change of possession presumed fraudulent as to, 7221. 


INDEBTEDNESS. 
in cities, see Cities, § 26. 
in villages, see Villages, § 19. 
in towns, see Towns, § 9. 
in townships, see Townships, § 18. 
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INDEBTEDNESS, LIMITATION OF. 

of board of trustees of school for deaf and dumb, 1686. 
when bonds for construction of bridges may exceed, 1957, 
of corporations, 4543. 
of member of co-operative association, 4606. 
of agricultural fair association, 5115. 
debts of cities entailing excessive tax rate illegal, 2218. 


INDECENT EXPOSURE. 
of person, misdemeanor, 9635. 
of pictures, etc., 9635. 
obscene exhibitions, 9635. 
obseene pictures, exhibition of, misdemeanor, 9636. 
—— seizure of, 9637. 
—— summary disposition of, 9637. 
~—— destruction of, 9638, 


INDEMNITY, 
defined, 6641. 
against unlawful act, 6642. 
against act done unless felonious void, 6643. 
against act of person includes agent, 6644. 
several includes each, 6645. 
joint liability with person indemnified, 6646. 
rules for interpretation of contract of indemnity, 6647. 
engagement to answer for violation of duty, reimbursement, 6648, 
authority when called bail, 6649. 
obligation of bail, how governed, 6650. 
re-insurance as contract of, 6551. 
to state for costs in quo warranto proceedings, 7971. 
to sheriff in actions for claim and delivery, 7526. 
~—— where property levied on is claimed by third person, 7728. 
may be required by carrier, when, 6215. 
of employee for personal injuries, 6106. 
to depositary for damages, 6019. 
to borrower for defects in things borrowed, 8059. 
Owner of tubercular cattle not to be indemnified, when, 2708. 


INDEPENDENT SCHOOL DISTRICT. 
See Schools and School Districts, § 3. 


INDETERMINATE SENTENCE. 
provisions as to, 10943-10949. 


INDIANS. 
what Indians qualified to vote, 948, 949. 
Tights of as to voting, 4349. 
——— as to leasing Indian land, 4349. 
“—— other rights same as other persons, 4349. 
marriage contracts of, valid, 4365. 
apprenticeship of children, how made, 4749. 
giving liquor to, misdemeanor, 10140. 
punishment for harboring, when, 10247. 


INDIAN SCHOOL RESERVATION. 
ceded to state by United States, 5. 


care of property ceded to state, 6. 
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INDICTMENT. 
for procedure generally, see Criminal Procedure, § 6. 
defined, 10526. 
as foundation of prosecution of crime, 10389. 
sufficiency of, 10683. 
sufficiency of information for, in anti-trust proceedings, 9955. 
against corporation, 11085. 
for maintenance of public nuisance, 7236. 
disclosure of, when misdemeanor, 9433. 
arrest on, how made, 10682. 


INDIVIDUALS. 
when liable for violation of article regulating common carriers, 4737. 
when individual persons must comply with law relative to corporations, 5237. 


INDORSEMENT. 
of negotiable instrument, see Negotiable Instruments. 
defined, 7075. 
of capital stock, how made, 4527. 
by banking corporation, when unlawful, 10010. 


INDUSTRIAL SCHOOL. 
state normal and industrial school at Ellendale, see normal schools, § 2. 
See also Reform School. 


INFANT. 
See Abandonment; Abduction; Adoption; Apprenticeship; Afterborn Children; Illegiti- 
macy; Parent and Child; Master and Servant. 
§ 1. In general. 
minority defined, 4335. 
defined, 9655. 
period of minority computed, how, 4335. 
dependent, neglected, delinquent, defined, 11403. 
what term includes, 7284. 
residence of, 14. 
enlistment in national guard, 2383. 
marriage of minor as termination of guardianship, 8920. 
abuse of, coverture no excuse for, 9213. 
pretense to birth of, misdemeanor, 9429. 
rights of, enforced how, 4348. 
mitigation of punishment of, 10347. 
undertaking for appearance of, as witness, 10619. 
inmate of reform school deemed, when, 11282. 
§ 2. Custody and support of. 
state’s right to custody, 7. 
as wards of the state, when, 11402. 
Tight of guardian to custody of ward, 8879, 8880. 
actions for support of child, 4430. 
support of poor child, 4431. 
dependent, 
who are, 5109. 
to be cared for at public expense, 5109. 
duty of county commissioners, 5109. 
child deemed to be abandoned, when, 5110. 
§ 3. Powers and capabilities of. 
incapable of committing crime, when, 9207. 
liable for wrongs, when, 4346. 
not liable for exemplary damages, 4347. 
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INFANT — (continued). 


right of minor to act as administrator, 8657. 
indorsement of negotiable instrument by, 6907. 
stock belonging to, how represented in corporate meetings, 4516. 
may make wills, when, 5740. 
effect of minority upon statute of limitation, 7372, 7384. 
capability of, to make contracts, 5840. 
cannot give delegation of powers, 4338. 
disaffirmance of contracts, 
minors may disaffirm contracts, 4339. 
when and by whom contracts may be disaffirmed, 4340, 
contracts for necessaries cannot be disaffirmed, 4341. 
statutory contracts cannot be disaffirmed, 4342. 
$ 4. Property of. 
property of, how listed for taxation, 2094. 
real estate of, sold for taxes, redeemed when, 2197. 
may redeem lands from tax judgment sales, when, 2329. 
unprovided for in will, take how, 5674-5677. 
accumulations for, 5292-5294. 
deposits by, in savings banks, 5200. 
$ 5. Actions by or against. 
See generally, Actions. 
appears, how, 7398. 
infant to appear by guardian, 7399. 
personal service of summons on, how made, 7426. 
special guardians for proceedings in county court, 8561-8564. 
share of in partition suit, to whom paid, 8065. 
appearance of, in justice’s court, 9018. 
measure of damages for wilful detention of infant’s real estate by guardian or trustee, 
7167. 
§ 6. Offenses against. 
abandonment and neglect of, 9589-9594. 
substituting, misdemeanor when, 9430. 
baby farming prohibited, 9607, 9608. 
stealing of, defined 3; punishment, 9609. 
Sale of obscene literature to, prohibited, 9652-9655. 
not to be allowed in certain places, 9689. 
use of cigarettes by, prohibited, 9799, 9803. 
furnishing firearms to, prohibited, 9804, 9805. 
treating, when prohibited, 10131. 
enticing or taking, jurisdiction of, 10508. 


INFORMATION, 

Prematurely giving, of indictment, when misdemeanor, 9433. 
matters of parties to insurance contract not bound to disclose, 6489. 
as basis for prosecution for crime, 

as to procedure, see Criminal Procedure, § 6. 

defined, 10527. 

Bufficiency of, 10693. 

as foundation for prosecution for crime, 10389, 

sufficiency of, in anti-trust proceedings, 9955. 


INFORMATION AND BELIEF. 
representations for insurance contract made on, 6499, 


IN HERITANCE, 
See Succession, 
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INHERITANCE TAX. 


See Taxes, § 25. 


INITIATIVE. 


in cities adopting commission form of government, 3836. 


INJUNCTION. 


§ 1. 


Provisional injunction. 


- in general, 


§ 2. 


provisional injunctions regulated by code of civil procedure, 7212. 
provisional remedy by, 7487. 
writ of, abolished, 7528. 
by order, 7528. 
in what causes granted, 7529. 
when granted; limitation, 7530. 
‘granted after answer, 7531. 
security for damages, 7532. 
order to show cause, 7533. 
against corporation, 7534. 
application to vacate, 7535. 
counter affidavits, 7536. 
original jurisdiction of supreme court to grant, 7339. 
effect of, upon statute of limitation, 7389. 
in particular cases, 
when proceedings to foreclose mortgage will be enjoined, 8074 
against fraternal beneficiary societies, who may apply for, 5084. 
by owner of surface against operator of mine for failure to give security, 2453. 
to restrain foreclosure of chattel mortgage, 8124. 
injunction to restrain injury to mortgaged premises, 8116. 
decrees of railroad commissioners enforced by, 4732. 
in anti-trust proceedings, 9961. 
in insolvency, 
against insolvent insurance company, 4925. 
restraining transfers pending insolvency proceedings, 8359. 
against insolvent corporation, when granted, 7992. 
against creditors of insolvent corporations, when, 8001. 
in criminal matters, 
granted in prohibition cases, when, 10117, 10118. 
against gambling house, penalty, 9692-9696. 
against maintenance of bawdy house, 9645. 
Final injunction. 
when granted to prevent breach of obligation, 7213. 
when compensation would not afford adequate relief or would be difficult to ascertain 
the amount, 7213. 
to restrain multiplicity of judicial proceedings, 7213. 
when injunctions cannot be granted, 7214. 
to stay judicial proceedings, 7214 (1). 
—— to stay proceedings in court of United States, 7214 (2). 
——— to stay proceedings in any: other state upon a judgment of a court of that state, 
7214 (3). 
—— to prevent the execution of a public statute by officers for public benefit, 7214 (4)- 
—— to prevent breach of a contract, 7214 (5). 
to prevent exercise of a public or private office, 7214 (6). 
—— to prevent legislative act by municipal corporation, 7214 (7). 








INJURIOUS ACTS. 


misdemeanors, when, 10250. 
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INJURY. 
obligation to abstain from injuring another, 5942. 
tight of protection from, 4350. 
right to use force to defend from, 4356. 
wilful injury to person as cause for arrest, 7489. 
limitation of action for personal, 7375. 
contracts for exemption from liability for, void, 5923. 


INLAND BILL OF EXCHANGE. 
defined, 7013, 7014. 
See Negotiable Instruments. 


INN. 
See Hotels. 


INN-KEEPER. 
See Hotels. 
inn-keeper as depositary, see Deposit, § 6. 


INNOCENCE. 
presumption of, 7936. 


INQUEST, a 
See Coroner, § 2. 


INSANE PERSONS. oe 
See Insane, State Hospital for; Incompetent Persons; Feebleminded, Institution for. 
guardians for insane persons, see Guardian and Ward, § 5. 

§ 1. In general. . 
terms “insane” and “ idiot” defined, 2567. 
power of state board of control to investigate question of, 259. 
disposition of insane non-residents, 2561. 
proceedings for release of persons alleged not to be insane, 2562. 
proceedings not to be repeated oftener than once in six months, 2563. 
unlawful confinement of insane person, 9731. 
insane persons entitled to habeas corpus, 2564. 
effect of insanity on statute of limitation, 7372, 7385. . 
guardian appointed for, when, 4458-4459. 
see Guardian and Ward. ; 
share of insane person in partition action, to whom paid, 8066. 
of defendant after judgment of death, inquisition as to, 10983, 10984. 
abusing insane persons, misdemeanor, 10257. 

§ 2. Commissioners of insanity. 
appointnient of, 2547. 
quorum of board, 2547. 
membership of board, 2547. 
vacancy in, how filled, 2547. 
vacancies, record of, 2547. 
oath of office of, 2548. 
organization and meetings of, 2548. 
duties and powers of in general, 2549, 2550. 
~——— to investigate cases of alleged insanity, 2552. 

to provide for insane persons, 2556. 

salaries of, 2565. 

salaries and fees, by whom paid, 2565. 

penalty for neglect of duty, 2566. 
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INSANE PERSONS — (continued). 
§ 3. Insane persons not in hospitals. 
insane persons to be cared for by county, 2555, 2566. 
insane not to be restrained of liberty except by proper authority, 2557. 
penalty for cruelty to insane, 2558. 
transfer of insane under county care, 2559. 
§ 4. Admission to hospitals. 
application for admission to hospital, 2560. 
requirements of, 2560. 
questions to be answered by applicant, 2560. 
investigation by commissioners as to alleged sanity, 2552. 
patients to be sent to hospital, how, 2553. 
disposition of insane persons when accommodations of hospital are insufficient, 2554. 
§ 5. County liable for expenses of insane. 
each county to pay charges of own patients, 2568. 
superintendents of insane asylums to furnish statement to county auditors, 2569. 
legal residence for determination of charge against county to be determined, 2570. 
adjustment between counties, 2571. 
levy of tax to pay charges for, 2572. 
penalty for failure of county to pay tax, 2573. 
time of payment of taxes, 2574. 
tax not to be diverted, 2575. 
improper charge against county for support of insane, how determined, 2576. 
right of appeal, 2577. 
to whom provisions apply, 2578. 
expenses for care of, chargeable against estate of insane person, 2579. 
§ 6. Postal right of insane persons. 
postal rights, how secured, 2580. 
duty of superintendent of hospitals, 2581. 
penalty for violation of the act, 2582. 
§ 7. Defendant in criminal action. 
insane person cannot be tried or punished, 11063. 
doubt arising, question to be tried, 11064. 
procedure and order of trial of insanity, 11065. 
duty of court on trial of insanity, 11066. 
defendant found sane, trial to proceed, 11067. 
defendant found insane, procedure, 11068. 
commitment exonerates bail, 11009. 
defendant becoming insane, procedure, 11070. 
expenses, how paid, 11071. 
defendant acquitted for insanity, how disposed of, 9210. 
acquittal on ground of, power of court, 10901. 
inmate of penitentiary or reform school, 11296, 11297. 


INSANE, STATE HOSPITAL FOR. 
See Feebleminded, Institution for; Insane Persons. . 
as to method of keeping accounts, see State Institutions. 
§ 1. In general. 
under management of state board of control, 243, 1755. 
location of, 1747. 
object of hospital, 1751. 
supplies for, how provided, 1758. 
action against county for sum due for care of patient to be prosecuted by attorney- 
general, 1769. 
necessity of affixing hospital seal to notices, orders of discharge and reports, 1771. 
right to issue bonds, 1773. 
funds to be deposited with state treasurer, 1774. 
special appropriations to be used only for the purpose for which they are made, 1760. 
not to be diverted from the purpose for which they were made, 1760. 
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INSANE, STATE HOSPITAL FOR — (continued) . 


buildings, provisions for erection and repairs, 1759. 
fees for conveying patients, 3515. 
introduction of intoxicating liquor into, prohibited, 10174. 
insane defendant in criminal action committed to, 11068, 
expenses of insane criminal, how paid, 11071. 
§ 2. Board of trustees. 
appointment of, by governor, 1748. 
vacancies, how filled, 1748. 
term of office, 1748. 
compensation, 1749. 
bond and oath of members, 1750. 
meetings, 1749, 1754. 
quorum, 1754. 
reports, 1753. 
officers of board, term of office, 1753. 
powers, 
as to discharge and admission of patients, 1751. 
to accept property for benefit of institution, 1752. 
duties, 
as to admission of patients, 1751. 
to provide and keep a seal, 1752. 
not to be personally interested in contracts, 1752. 
to keep record of its procéedings, 1753. 
with respect to the erection or repair of buildings, 1759. 
to visit hospital monthly, 1756. 
president to make the monthly examination of the account of the steward, 1756. 
§ 3. Officers. 
appointment, 1755. 
superintendent, 
qualifications, appointment, 1755. 
bond and oath, 1757. 
compensation, 1755. 
responsibility for reception or detention of patient, 1770. 
powers enumerated, 1757. 
duties in general, enumerated, 1757. tated 
—— to furnish patients suitable clothing upon discharge from institution, 1766. 
—— to make monthly examination of the account of the steward, 1756. 
assistant physician, appointment; salary; qualification, 1755. 
steward, 
appointment, salary, 1755. 
account of, to be examined monthly, 1756. 
duties enumerated, 1758. 
matron, appointment, salary, 1755. 
§ 4. Patients, 
admission of patients, 1751. 
admission of non-resident, 1761. 
charges for, to be fixed by trustees, 1761. 
cost of treatment, 1762. . 
non-resident patient to pay actual cost of care and treatment, 1762. 
care of, 1763. 
preference to be given in receiving patients, 1764. 
proceeding where patient escapes from state hospital for the insane, 1765. 
right of relatives to remove, 1766, 1767. 
discharge, 1766-1768. 


INSECTICIDES AND FUNGICIDES. 
adulteration or misbranding of, unlawful, 10210. 
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INSECTICIDES AND FUNGICIDES — (continued). 


dealing in misbranded or adulterated, prohibited, 10211. 
what constitutes adulteration, 10212. 

misbranding defined, 10213. 

what constitutes misbranding, 10214. 

duty of food commissioner, 10215. 

citizen may take suspected article to food commissioner, 10216. 
chemical analysis by food commissioner, 10217. 
insecticide, defined, 10218. 

fungicides, defined, 10218. 

paris green, defined, 10218. 

lead arsenate, defined, 10218. 

dairy products, 10219. 

proceedings against misbranded articles, 10220. 


INSOLVENCY. 


§ 1. 


§ 2. 


§ 3. 


§ 4. 


action against insolvent corporation, see Corporations, § 18. 
General provisions. 

what preferences void, 8436. 

when payment on security void, 8437. 
judgments against debtor, when void, 8437. 
when debtor discharged, 8348. 

what deemed commencement of proceedings, 8349. 
what deemed to be matters of record, 8350. 
notice of dishonor to insolvent, how given, 6988. 
liability of director of industrial corporation for acts resulting in, 4983. 
action against insolvent building associations, 5137. 
when insolvency of principal under guarantee will be presumed, 6660. 
of warehouseman, 3114. 

actions against insolvent bark, 5183. 

when bank deemed to be insolvent, 5189. 
Voluntary. 

when proceedings for authorized, 8351. 
petition; effect of filing, 8351. 

contents of schedule, 8352. 

affidavit to petition, 8353. 

notice to creditors, 8354. 

amendment of schedule, 8355. 

Involuntary. 

when proceedings authorized, 8356. 

petition and amendment, 8357. 

undertaking, 8358. 

order to debtor to show cause, 8359. 

transfer of property enjoined, 8359. 

when property seized and debtor arrested, 8360. 
service on debtor, 8361. 

proceedings continued by another creditor, 8362 
answer of debtor, 8363. 

trial of issues, 8363. 

procedure on demand for jury, 8364. 

how proceedings dismissed, 8365. 

when debtor adjudged insolvent, 8363. 
amendment of order requiring schedule, 8367. 
how copy of adjudication served, 8368. 
Proceedings to realize estate. 

notice of insolvency, 8369. 

notice of election of assignee, 8370. 

manner of serving notice, 8371. 
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choosing assignee before time fixed, 8372. 
meeting of creditors, 8373. 
creditor may act by attorney, 8374. 
time and method of electing assignee, 8375. 
who may vote for, or be assignee, 8376. 
clerk to execute assignment, 8383. 
dissolution of levy, 8383. 
exemptions of debtor, 8384. 
embezzlement by third person, 8387. 
proceedings to obtain property embezzled, 8388. 
when assigned claim no defense to action by assignee, 8389. 
inventory of estate, 8391. 
property accounted for at appraised value, 8392. 
selection of exemptions, 8393. 
sale of perishable property, 8399. 
assignee, 
undertaking; failure to give, 8377. 
grounds for removing assignee, 8378, 8379. 
resignation of assignee, 8380. 
how vacancies filled, 8381. 
from what resignation no release, 8382. 
may redeem and tender performance, 8385. 
authority of assignees as to actions, 8386. 
notice of appointment of, 8390. 
powers of, in general, 8394. 
money deposited and property to be kept distinct, 8305. 
investments when distribution delayed, 8396. 
disbursements of assignee, 8397. 
compensation of assignee, 8397. 
assignee may arbitrate, 8398. 
Olaims against estate. 
what provable against estate, 8400. 
contingent claims, 8401. 
claim proved after liability absolute, 8402. 
proof of claim of surety, 8403. 
claims for rent, 8404. 
what claims not allowed, 84065. 
mutual debts, 8406. 
claim secured by lien, 8407. 
when preference bars claim, 8408. 
oath of claimant, 8409. 
examination of witnesses as to claims, 8410. 
examination of debtor, 8411. 
allowance by assignee, 8412. 
appeal from rejection, 8413. 
how taken and heard, 8414. 
Dividends. 
first dividend, 8415. 
when preferred claims paid, 8416. 
order of priority among claims, 8417. 
reservation for distant creditors, 8418. 
second dividend, 8419. 
sale of debts not easily collectible, 8420. 
when second dividend final, 8421. 
prior dividends when not distributed, 8422. 
final dividend, 8423. 
application by assignee for discharge, 8423. 
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TNSOLVENCY — (continued). 
§ 7. Discharge of insolvent. 
duty of debtor as to property, 8424. 
refusal to execute instrument as contempt, 8425. 
when insolvent may apply for discharge, 8426. 
notice of application to creditors, 8427. 
discharge, when not granted, 8426. 
method of posting, 8429. 
oath of insolvent, 8430. 
certificate of discharge, when granted, 8431. 
from what debts discharged, 8432. 
how discharge pleaded, 8432. 
from what not discharged, 8433. 
release of persons liable with debtor, 8434. 
discharge of debtor once insolvent, 8435. 
new trial, 8438. 
appeals, 8439. 
judgment of, when final, 3438. 
$ 8. Proceedings peculiar to partnership. 
petition, procedure, 8440. 
assignee chosen, by whom, 8441. 
how partnership and individual property applied, 8442, 
rule governing discharge of insolvent partners, 8442. 
§ 9. Fraudulent insolvencies. 
fraudulent insolvency of corporations, see Corporations, § 10. 
what insolvencies deemed fraudulent, 10017. 
fraudulent conveyance, 9999. 
removing property to avoid execution, 10000. 
unlawfully preferring creditors, 10001. 
frauds in insolvency, 10002. 





INSPECTION OF INSTRUMENT. 
before trial, provisions for, 7861. 


INSPECTORS OF ELECTION. 
See Elections, § 7; Elections, Primary, § 4. 


INSTALMENTS. 
instrument negotiable although payable in, 6887. 


INSTITUTE. 
meeting of superintendent of highways and deputy in, 1990i. 


INSTITUTION FOR FEEBLEMINDED. 
See Feebleminded, Institution for. 


INSTRUCTION. 
to jury, see Trial, § 9. 


INSTRUMENT. 


cancellation of instruments, see Cancellation of Instruments. 
defined, 7075. 


offering false or forged, for record, 9365. 
larceny of, 9921-9923. 


injuring written, punishment for, 10074. 


INSURABLE INTEREST, 
See Insurance. 
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INSURANCE. 
See Fraternal Beneficiary Association; Fraternal Benefit Socict:es. 
Seo Insurance, Commissioner of; Insurance Companies. 
§ 1. In general. | 
‘insurance defined, 6458. 
place of trial of action on policy of, 7415. 
of lottery tickets, misdemeanor, 9669. 
what may be insured, 
insurable interest, 6459. 
insurance elassified, 6460. 
applicability af chapter to different kinds of insurance, 6460a. 
parties to contract, 
insurer and insured defined, 6461. 
who may insure, 6462. 
who may be insured, 6463. 
insurance of mortgaged property, 6434, 6465, 
insurable interests, 
insurable interest defined, 6466. 
insurable interest classified, 6467. 
carrier or depository as insurable interest, 6468. 
contingent or expectant interest not insurable, 6468. 
measure of insurable interest, 6470. 
insurance without interest void, 6471. 
when interest must exist, 6472. 
when change of interest suspends insurance, 6473. 
change after loss does not affect insurable interest, 6474. 
change of one of several things, effect of, 6475. 
effect of encumbrance or re-insurance of one of several things, 6476. 
change of interest caused by death, 6477. 
change among joint owners, 6478. 
stipulation of interest, 6479. 
stipulation after party has notice void, when, 6479. 
policy issued by way of gaming void, 6479. 
concealment and representation, 
concealment defined, 6480. 
rescission on account of concealment, 6481. 
material disclosures, 6482. 
what need not be disclosed, 6483. 
how materiality is to be determined, 6484. 
presumption of knowledge, 6485. 
right to information waiving, 6486. 
information as to interest, 6487. 
rescission for fraudulent concealment, 6488. 
means of information, 6489. 
form of representation, 6490. 
—— when may be made, 6491. 
rules of interpretation, 6492. 
what deemed to be presumed, 6493. 
representation cannot qualify contract, 6494. 
representation when may be withdrawn, 6495. 
time to which representation refers, 6496. 
representation on information and belief, 6497. 
when representation deemed false, 6498. 
effect of falsity of representation, 6499. 
materiality of representation, how determined, 6500. 
when representation not material, 6501. 
article applies to modification of contract of insurance, 6502. 
when contract may be rescinded, 6502. 
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INSURANCE — (continued). 
policy, 
policy defined, 6503. 
what policy must specify, 6504. 
policy applicable to insured interest only, 6505. 
insurance by trustee or agent, 6506. 
term of policy covering joint or common interest, 6507. 
only person intended may claim benefit, 6508. 
policy for benefit of any owner, 6509. 
transfer of thing insured as transfer of policy, 6510. 
classified, 6511. 
open policy defined, 6512. 
valued policy defined, 6513. 
running policy defined, 6514. 
receipt for premium, effect of, 6515. 
agreement not to transfer, void, 6516.: 
holder may surrender for cancellation, 6517. 
notice necessary to forfeiture, 6518. 
warranties, 
classified, 6519. 
no form necessary, 6520. 
express warranties must be written, 6521. 
to what time warranties may relate, 6522. 
when statement of fact is express warranty, 6523. 
statement of intention as to warranty, 6523. 
warranty as to future, when need not be fulfilled, 6524. 
rescission for violation of, 6525. 
mutual warranty, 6526. 
what avoids policy, 6527. 
breach when valid, 6528. 
premiums, 
j defined, 6531. 
when premiums payable, 6529. 
when insured entitled to return of, 6530. 
return of, when insurance voidable, 6532. 
when not entitled to return, 6533. 
return in case of over-insurance by several insurers, 6534. 
contribution to return, 8535, 6536. 
loss, 
when insurer liable, 6537. 
liable for loss in rescinding, 6538. 
not liable for peril excepted, 6539. 
insurer liable for loss caused by negligence, 6540. 
but not for negligence caused by wilful act, 6540. 
notice of loss, 
to be given without unnecessary delay, 6541. 
only best proof in power of insured required, 6542. 
defects in notice of loss, how waived, 6543. 
delay in serving notice of loss, how waived, 6544. 
time in which to make notice of loss; blanks, 6545. 


failure to furnish certificate of another person as to loss, 6546. 
double insurance, 


defined, 6547. 
contribution of insurer, 6548. 
re-insurance, 
defined, 6549. 
disclosure required, 6550. 
contract of indemnity, 6551. 
original insured has no intcrest in re-insurance, 6552. 
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Life and health. 
when payable, 6627. 
insurable interest, who has, 6628. 
policy transferable, when, 6629. 
when notice of transfer unnecessary, 6630. 
measure of indemnity, 6631. 
agent defined, 6632. 
suicide no defense, when, 6633. 
authority required to issue policy, 6634. 
liability of life insurance to claims of creditors, 8719. 
policies, 
standard forms of policies, 6635. 
single premium policies, 6635a. 
policies for term insurance, 6635b. 
provisions required if standard policy not used, 6635c. 
provisions prohibited, 6635d. 
preliminary term policy, 6635e. 
form of policy to be filed with insurance commissioner, 6635f. 
provisions required by foreign law, 6635g. 
to contain entire contract, 6636. 
companies exempt from provisions of chapter, 6635h. 
company defined, 6635i. 
Health or accident. 
policies, 
typography and provisions required, 6637. 
provisions forbidden, 6638. 
application of chapter, 6639. 
form of policy to be filed with insurance commissioner, 6640. 
Fire. 
rescission for change in use or condition of thing insured, 6620. 
—— when not, 6621. 
when contract unaffected though risk increased, 6622. 
measure of indemnity, 6623. 
face of policy to be paid in case of loss, when, 6624. 
standard policies, 
requirements of, 6625. 
construction of, 6626. 
of property kept in storage house, 3141. 
insurance of public property in villages, 3861 (13). 
tax for cities, towns and villages, fire department, 3993-3998. 
duty of county treasurer to insure county property, 3344. 
insurance companies to report losses to state fire marshal, 211. 
destroying insured property, how punished, 9981. 
—— presenting false proof of loss, how punished, 9982. 
Marine. 
defined, 6553. 
insurable interest, 
owner has, 6554. 
charterer has, 6560. 
hypothecation reduces interest, 6555. 
freightage defined as to insurance, 6556. 
expected freightage, insurable interest in, 6556-6558. 
profits, insurable interest in, 6559. 
concealment, 
extent of disclosures to be made, 6561. 
belief of another to be material, 6562. 
when knowledge of loss will be presumed, 6563. 
what concealment does not vitiate entire contract, 6564. 
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INSURANCE — (continued). 
representations, 


rescission for false representation, 6565. 
false representation without fraud does not avoid policy, 6586. 


implied warranties, 


seaworthiness, 6567. 

seaworthy defined, 6588. 

—— when warranty as to seaworthiness is complied with, 6569. 
—— what seaworthiness includes, 6570. 

seaworthy as to each part of voyage, 6571. 

— delay in reporting exonerates insurance company, 6572. 
—— seaworthy as to cargo, 6573. 

neutral papers, 6574. 








voyage and deviation, 


loss, 


freightage fixed by mercantile uses, 6575. 
when not so fixed, 6576. 
deviation, 
defined, 6577. 
when proper, 6578. 
when improper, 6579. 
liability of insurer after improper deviation, 6580. 


loss classified, 6581. 

partial loss defined, 6582. 

total loss classified, 6583. 

actual total loss defined, 6584. 

constructive total loss defined, 6585. 

when actual loss presumed, 6586. 

duty to procure another ship for cargo, 6587. 
liability for, against reshipment, 6588. 
payment without notice, 6589. 

general average loss, 6590. 

what covered by insurance against actual total loss, 6591. 


abandonment, : 


defined, 6592. 

when authorized, 6593. 

must be absolute, 6594. 

when may, 6595. 

when becomes ineffectual, 6596. 

abandonment to be made by written notice, 6597. 
requisites of notice of abandonment, 6598. 
abandonment sustained on cause specified only, 6599. 
abandonment to be equivalent to transfer, 6600. 
payment entitled insurer to salvage, 6601. 
insured’s agents insurer on abandonment, 6602. 
acceptance of abandonment unnecessary, 6603. 
acceptance conclusive on all parties, 6604. 
abandonment irrevocable, when, 6605. 

right to freightage after abandonment, 6606. 
refusal to accept, 6607. 

rights after abandonment, 6608. 


measure of indemnities, 


valuation conclusive between parties, 6608. 

measure of liability, partial recovery of profits, how estimated, 6610. 
how loss is determined on valued policy, 6611. 

how loss on profits is presumed, 6612. 

how loss on open policy is estimated, 6613. 

how partial loss of cargo is estimated, 6614. 
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INSURANCE — (continued). 
measure of indemnities — (continued). 

liability for repairs and labor; recovery, 6615. 
liability for insurer’s contribution to general average, 6616. 
subrogation of right to contribution, 6618. 
liability for partial loss of ship, 6619. 


INSURANCE, COMMISSIONER OF. 
See Insurance; Insurance Companies. 
§ 1. In general. 
fees, 173. 
salary, 174. 
state examiner to act as, when, 175. 
residence of, 174. 
ex officio commissioner of hail insurance, 176. 
powers and duties of clerks, 172. 
salaries of deputies and clerks, 176. 
&ppropriation for clerk hire, 652. 
contingent fund, 
order upon, for payment, contents of, 651. 
@ppropriation for, 650. 
§ 2. Report. 
to governor, 172. 
to governor regarding state bonding department, 199. 
—— to legislature, 199. 
publication of report of state bonding department, 199. 
printing of biennial report, 59. 
publication of, with respect to hail insurance department, 189. 
§ 3. Duties. 
in general, enumerated, 172, 176. 
as to articles of incorporation of domestic insurance companies, 4839. 
where insurance company reduces stock, 4867. 
as to consolidation of insurance companies, 4890. 
to refuse certificate to insurance companies, when, 4837, 
to examine insurance company before granting certificate to do business, 4920. 
to revoke authority of insurance company, when, 4922. 
to issue notice to company when capital stock is impaired, 4865. 
to forbid issuance of policies where capital is less than liabilities, 4858. 
in respect to annual statements of insurance companies, 4917. 
to inquire into conditions of insurance companies, 4919. 
in respect to accident and sickness insurance companies, 4975. 
to ascertain net-cash value of life policies, 4923. 
to ascertain value of insurance policies, 4847. 
to examine records of foreign insurance company, 4963. 
to issue certificate to foreign insurance companies, 4908. 
with respect to hail insurance, 186. 
as to mutual hail insurance companies, 4898, 4901. 
as to examinations to determine status of fraternal beneficiary societies, 5083, 5085-6087. 
as to fraternal beneficiary associations, 5045, 5048-5050. 
where fraternal beneficiary association has failed to file statement, 5057. 
relative to organization of fraternal beneficiary societies, 5069. 
supervision of state bonding department, 190. 
with respect to state bonding department, 200. 
establish rules for prevention of fires, 215. 


INSURANCE COMPANIES. 
See Insurance, Commissioner of; Insurance. 
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INSURANCE COMPANIES — (continued). 
§ 1. In general. 
terms detined, 4834. 
diversion of funds to aid political parties, prohibited, penalty, 4858. 
§ 2. Provisions applicable to all companies. 
limitation of risk of insurance company, 4914. 
annual statement, 
publication thereof, 4915. 
contents of, 4916. 
to be verified, 4917. 
duty of insurance commissioner in respect thereto, 4917. 
statements of receivers of insurance company, 4918. 
inquiry into conditions of companies, 4919. 
certificate of authority to do business, 
agents not to act without certificate, 4920. 
examination before granting certificates, 
examination of domestic insurance company, 4921. 
examination of foreign companies, 4921. 
expenses of examination, 4921. ” 
authority revoked for false statements, 4922. 
when revocation set aside, 4922. 
commissioner to ascertain net-cash value of life policies, 4923. 
tax on insurance companies, how levied, 4924. 
authority of foreign or domestic company revoked, how, 4925. 
insurance by resident agents only, 4926. 
penalty for not making statement, or by making false statements, 4927. 
for violation of provisions for which no specified penalty is provided, 4928. 
fees to be paid by insurance companies, 4929. 
same conditions to be imposed on foreign and domestic companies, 4930. 
chattel mortgage as premium, 
chattel mortgage as payment of premium, void when, 4957. 
penalty, 4958. 
licensing agents, 
agents defined, 4959. 
licenses required; penalty, 4960. 
§ 3. Provisions common to all domestic companies. 
subject to what provisions of law, 4835. 
how and for what purposes formed, 4836. 
contents of article of incorporation, 4507, 4837. 
directors, 
qualifications of, 4838. 
residence of, 4838. 
examination of, 4921. 
authority to do business, how revoked, 49265. ; 
article of incorporations to be examined by attorney-general and commissioner of insur- 
ance, 4839. 
re-insurance, 4840. 
limitation on trade by, 4841. 
limitation on purchase and conveyance of real estate, 4842. 
capital and surplus invested, how, 4843. 
limitation of assessment on capital stock, 4571. 
dividends only from surplus profits, 4844. 
profits, how estimated, 4844. 
penalty for loans in violation of law, 4845. 
§ 4. Provisions applicable to domestio stock companies. 
capital stock required, 4863. 
opening books for inspection, 4864. 
notice to company when capital stock is impaired, 4865. 
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INSURANCE COMPANIES — (continued). 
how capital made good, forfeiture of others, 4866. 
capital stock reduced; examination and certificate of commissioner, 4867, 
company not to issue policies when capital is less than liabilities, 4868. 
transfer of stock pending examination not to release liability, 4869. 
§ 5. Provisions applicable to all domestic mutual insurance companies. 
amount of subscribed insurance required, 4870. 
insurer of member; notice of meetings, 4871, 4872. 
manner of voting by proxy, 4873. 
premiums; continued liability stated on policy, 4874, 
reserve fund, how used, 48765. 
temporary capital may be retired, 4876. 
members entitled to share of net profits, 4877. 
distribution of surplus on life policies, 4878. 
assessments, when and how made, 4879. 
making premium reserve good, 4880. 
_ method of, by assessment, cancellation of policies and re-insurance, 4880. 
directors personally liable for not making and collecting assessments, 4881. 
§ 6. Provisions applicable to all life insurance companies. 
inisrepresentation by, prohibited; penalty, 4853-4854. 
discrimination by, prohibited ; penalty, 4855, 4856. 
surplus of, 
surplus to be apportioned annually, 4882. 
——— exception, 4883. 
contingency reserve provisions regulated, 4884. 
rights of policy holders, 4885. 
automatic insurance, 4886. 
contracts waived, provisions of article prohibited, 4887. 
annual report, what to contain, 4931. 
§ 7. Provisions applicablé to domestic life insurance companies. 
securities of, to be deposited with insurance commissioner, 
annual statement relative to securities, 4848. 
commissioner to ascertain value of policies, 4847, 
securities to be deposited with commissioner of insurance, 4948. 
securities vest in policy holders on default, 4849. 
securities may be exchanged, 4850. 
dividends on securities belonging to company, 485]. 
exception as to fraternal beneficiary associations, 4852. 
disbursements by, vouchers required for disbursements, 4857. 
expenses of officers regulated, 4859. 
salary of officers restricted, 4860. 
investments by, 
investment of funds restricted, 4861. 
holding of real property regulated, 4862. ; 
$ 8. Provision applicable to all domestic life, accident and health insurance companies, 
consolidation of insurance companies prohibited, when, 4888. 
petition for consolidation, how made, 4889. 
duty of insurance commissioner, 4890. 
commissioner to be appointed, 4891. 
expenses of proceedings to be paid by companies desiring to consolidate, 4892. 
penalty for violation of act, 4803. 
§ 9. Accident and sickness corporations and societies. 
number requisite for organization, 4965. 
compliance with law required, 4966. 
articles of corporation, what to state, 4967. 
name, restriction as to, 4968. 
application, what to contain, 4969. 
agents to have certificate of authority, 4970. 
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INSURANCE COMPANIES — (continued). 
by-laws, what to contain, 4971. 
age of members, 4972. 
annual reporte of, 4973. 
reserve fund, 4974. 
duty of insurance commissioner, 4975. 
keeping certificate of authority, 4976. 
vote by proxy, 4977. 
limitation of action, 4978. 
reciprocal penalties, 4979. 
foreign corporations licensed, when, 4980. 
§ 10. Fidelity insurance companies. 
fidelity insurance and corporate suretyship, 4904. 
fidelity insurance company may act as sole surety, 4004. 
acceptance of such bond, 4905. 
expenses of bond, how paid, 4906. 
foreign insurance companies must comply with laws of state, 4907. 
required to procure certificate, 4908. 
concurrent undertaking by separate companies, 4909. 
release from liability, when, 4910. 
payment of taxes by, pre-requisite for issuance of certificate, 4911. 
responsibility of companies, 4912. 
§ 11. County mutual companies. 
organization of, 4932. 
board of directors, 
management of company in, 4933. 
term of office of, 4933. 
separate funds for hail and other insurance, 4934. 
premium by hail insurance, how paid, 4935. 
conditions of hail insurance policy, 4935. 
losses in hail insurance, 
adjusters, 4936. 
notice of law, 4936. 
disagreement of adjuster and insured, procedure upon, 4936. 
sinking funds, provision for, 4937. 
undertaking given, by other than hail insurance, 4938. 
notice of loss; contents; adjustments; arbitration, 4939. 
assessments, basis of; when made, 4940. 
secretary of state to give notice of, and to eollect assessments, 4941. 
suits for assessments, 4942. 
individual liability of directors, 4942. 
authority to borrow money granted, 4943. 
what may be insured by, 4944. 
directors, election of, 4945. 
no votes by proxy for, 4945. 
how member may withdraw, 4946. 
nonresidents may become members; cannot be directors, 4947. 
term of existence, 4948. 
annual statement to be submitted to members, 4949. 
to be subject to general insurance law in absence of special provisions, 495@. 
§ 12. Hail insurance companies. 
time when hail insurance policies take effect, 4902. 
exception as to state hai] insurance department, 4903. 
§ 13. Mutual hail companies. 
foreign mutual prohibited; contracta void, penalty, 4804. 
mutual insurance company may engage in hail insurance, when, 4895. 
duties of state treasurer, 4897. 
penalty, 4898. 
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INSURANCE COMPANIES — (continued) . 
business may be relinquished, how, 4899. 
companies to collect interest on securities deposited, 4900. 
proceedings by persons entitled to benefit of fund, 4901. 
§ 14. Livestock insurance companies. 
general laws to govern, 4951. 
how organized, 4952. 
management of, 4953. 
board of directors to elect officers and fix bonds, 4954. 
members may vote by proxy, 4955. 
amount of subscribed insurance required, 4956. 
§ 15. Foreign insurance companies. 
conditions of admission, 
articles and statements to be filed, contents of, 4913. 
company must be legally organized, 4913. 
commissioner of insurance to be appointed its attorney for service, 4913. 
agents within state to be residents thereof, 4913. 
examination of, 4921. 
authority to do business, how revoked, 4925. 
foreign agents prohibited from doing business, 4961. 
reinsurance limited, when, 4962. 
duty of insurance commissioner as to foreign companies, 4963. 
penalty, 4964. 


INSURANCE, DEPARTMENT OF HAIL. 
department of hail insurance established, 176. 
duties, in general, enumerated, 176. — 
duty of commissioner of agriculture to transfer records to hail commissioner, 18a. 
assessors’ duty to explain to property owners, 177. 
amount of premium, 177. 
duty of county auditor as to, 178, 179. 
——— penalty for failure to perform, 187. 
duty of county treasurer as to, 180. 
loss, 
notice of, 181. 
adjustment of, 182. 
payment of, 188. 
official adjusters of losees, 
appointment, 181. 
salary, 181. 
additional compensation, 184. 
duties, in general, enumerated, 181. 
report of, 183. 
state treasurer, custodian of hail insurance funds, 185. 
Teports, 
annual report of commissioner, 186. 
—— publication, 189. 
biennial report to legislature, 189. 





INSURRECTION. 
resisting execution of process during, 9397. 
resisting officer, during insurrection, 9397. 
obstructing officer, during insurrection, 9398. 


INTEMPERANCE, HABITUAL. 
defined, 4385. 
as grounds of divorce; duration of, 4380, 4386. 
appointment of conservator of habitual drunkard, 8890. 
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INTENT. 
of testator governs interpretation of will, 5685, 5733. 
governing interpretation of contracts, 5899, 5800. 
to deceive anyone misled, when presumed, 5945. 
to defraud, scope of phrase, 10376. 
effect of intoxication on, 9208. 
to commit felony, assault with, 9531. 


INTEREST. 

§ 1. In general. 
defined, 6070. 
presumed loan of money, 6069. 
compound interest defined, 7310. 
may be deducted from loan in advancements, 6075. 
allowance of interest is in the discretion of the jury in certain cases, 7143. 
acceptance of principal as waiver of claim to interest, 7144. 
right to recover interest on damages, 7142. 
on judgment included as costs, 7799. 
on legacies, 5732. 
on municipal bonds for the construction of bridges, 1957. 
on contracts after breach, 6078. 
on disbursements in partition suit, 8082. 

§ 2. Rate of. 
rate deemed annual, when, 6071. 
legal rate of, 6072. 
when excess of legal rate legalized, 6074. 
rate of, on judgment, 6077. 
limitation of, rate of, to be paid by savings banks, 5197. 
rate of, demanded by banking corporations, 5166. 
maximum rate of, on call deposits of school funds, 1480. 
rate of, in contracts of bottomry, 6801. 


INTERPLEADER. 
when to be allowed, 7412. 
when had in garnishment proceedings, 7587. 
substitution of parties by, 7414. 


INTERPRETERS. 
employment of authorized, 7925. 
compensation of, 3545. 


INTERROGATORIES. 
for commission to take deposition without the state in criminal action; service of, 11055, 
See Depositions. 


INTERVENTION. 
when third persons may intervene in action, 7413. 
how affected, 7413. 


INTIMIDATION. 
of public officer, misdemeanor, 9305, 9403. 
—— attempt to intimidate, 9402. 
of members of legislative assembly, misdemeanor, 9323. 
of employer or employee, misdemeanor, 10240, 10241. 


INTOXICATING LIQUOR. 
See also Pure Liquor Law. 
§ 1. In general. 
defined, 10105. 
manufacture and sale forbidden, 10092. 
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INTOXICATING LIQUOR — (continued). 
—— exception, 10092. 
place of sale a nuisance; liquors destroyed, 10117. 
procedure for abatement of nuisance; presumptions, penalty, 10118. 
club house prohibited; penalty, 10122. 
evasions of law deemed unlawful, 10123. 
sale of, when deemed a disturbance of religious meeting, 9248. 
selling of, on election day, prohibited, 9292. 
giving or selling liquor at sales of property, forbidden, 10175. 
selling liquor on boat on Sunday, misdemeanor, 10143. 
bootlegging defined and made unlawful, 10144, 10145. 
payments for liquor void, 10139. 
penalty for neglect of duty of attorney, judge or auditor, 10138. 
bonds of pergon arrested for illegal sale, actions and liability thereon, 10137. 
liability of common carrier, 10136. 
owner of building where liquor sold, liability; penalty, 10135. 
unlawful to advertise, 10133, 10134. 
soliciting orders for liquor, unlawful, 10132, 10132a. 
fines and costae to constitute liens, 10124. 
§ 2. Government license. 
tax receipt to be registered, 10146. 
notice of posting to be published, 10147. 
copy of receipt to be filed with auditor, 10148. 
auditor publishes list of licenses, 10149. 
fees for publication, 10150. 
owner of premises must publish, when, 10151. 
duties of officers, 10152. 
duty of county auditor, 10153. 
penalty for violation of chapter, 10164. 
§ 3. Druggist’s permit. 
how obtained, 10093. 
hearing; application to be published, 10094. 
bond and oath of applicant, 10095. 
revocation of permit, 10095. 
penalty; fees, 10096. 
cases of emergency, 10097. 
regulating druggists, 10098. 
affidavit of necessity, 10098. 
sales for medicinal, scientific and sacramental purposes, 10098. 
quantity limited blanks, 10100. 
affidavits, oaths, etc., to be preserved, 10101. 
fees, disposition, 10102. 
penalty, 10103. 
false affidavit and other violations; penalties, 10104. 
atate’s attorney to advise judge as to permit to sell, 10125. 
druggists prohibited from selling liquor on any terms, when, 10130. 
§ 4. Intowicating character of liquor. 
judicial notice of the intoxicating qualities of whisky, brandy, alcohol and beer, 7938. 
liquors declared to be intoxicating, enumerated, 10105. 
§ 5. Persons to whom sale forbidden. 
treating minor; penalty for, 10131. 
giving liquor to Indian, misdemeanor, 10140. 
selling liquor to pauper, how punished, 10142. 
§ 6. Places where liquor forbidden. 
prohibited in penitentiary, 11220. 
not to be allowed prisoners, 11324-11326. 
delivery of, to persons in jail; penalty, 11324. 
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selling in jail or court house, misdemeanor, 9425. 
introduction of, into state institutes, prohibited, 10174. 
use of, on passenger trains, 
public use of liquor on trains prohibited, 10170. 
duty and power of conductor, 10171. 
jurisdiction of justice of the peace, 10172. 
duty of railroad company to post placard, 10173. 
§ 7. Effect of intowication. 
effect on criminal intent, 9208. 
no defense to homicide, 9466. 
in public places, how punished, 10141. 
power of cities to prevent, 3599 (44). 
under commission form of government, 3818 (37). 
of physician causing death, 9496. 
employment of intoxicated drivers prohibited, 2053. 
intoxication of engineer or conductor on duty, misdemeanor, 9780. 
person under the influence of, not to be married, 4376. 
§ 8. Prosecutions for violation of law. 
as to enforcement of law by temperance commissioner, see Temperance Commissioner. 
duty of peace officer to apprehend and notify violatore,10107. 
duty of state’s attorney; seizure and arrest; authority of justice, 10108. 
information to be filed; trial; penalty, 10109. 
fees; how paid, 10110. 
state’s attorney to prosecute; fines to be put in special fund, 10111. 
attorney-general to prosecute, when, 10112. 
assistants for state’s attorney, 10126. 
speedy judgment to be rendered, 10127. 
form of proceeding, 10128. 
presumptive evidence; government receipt, 10128. 
court’s duty; to charge grand jury, 10129. 
enforcement of law, local officer not relieved of duty by provision for temperance com- 
missioner, 619. 
inspection of freight and express company’s books in aid of prohibition law, 10176. 
§ 9. Seizure. 
peace officers to seize, with or without warrant, 10113. 
where seizure is made without warrant, 10114. 
unusual quantity presumptive evidence, 10115. 
duty of magistrate and state’s attorney, 10116. 
$ 10. Search for. 
contents of affidavit for return, 10119. 
§ 11. Action for causing intoaication. 
liability of person causing, 10120. 
right of action; injured person, 10121. 





INVESTMENT COMPANIES. 
defined, 5221. 
documents to be filed with secretary of state, 5222. 
verification and certification of documents, 5223. 
consent to service of process on secretary of state to be filed, 5224. 
examination by state examiner, character of report, 5225. 
conditions precedent to transacting business, 5226. 
registration of agents, 5227. 
appeal from examiner’s refusal to grant favorable statement, 5228. 
reports to be filed by, 5229. 
accounts of, how kept, 5230. 
supervision of, by state examiner; fees for, 5230. 
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INVESTMENT COMPANIES — (continued). 
impairment of assets, receivership, 5232. 
penalty for false statement or entry, 5233. 
penalty for failure to comply with law, 5234, 
fees and expenses of state examiner, 5235. 


IN VIEW OF DEATH. 
definition of phrase, 5541. 
gifts made, 5540-5545. 


IODINE. 7 
any product containing, must be labeled, 2942. 


IRRIGATION. 
as to waters generally, see Waters. 
§ 1. In general. 
procedure for establishing a system of irrigation in townships, 4262. 
right to take property by eminent domain for irrigation purposes, 8203. 
unauthorized diversion of water from ditch, prohibited, 10044. 
punishment; jurisdiction of justice, 10045. 
§ 2. Irrigation code. 
waters of the state are public waters, 8235. 
beneficial uses of, appurtenances, 8236. 
priority of claims, 8236. 
eminent domain, 8237. 
reclaiming waters, 8238. 
duties of state engineer as to irrigation, 8239-8243. 
—— fees of state engineer, 8344. 
rules and regulations relating to permits of water, 8245. 
appeal to board of water commissioners, 8247. 
§ 8. Determination of water rights. 
hydrographic surveys and co-operation, 8248. 
suits for adjudication of water rights, 8249. 
parties and costs of suits, 8250. 
funds for hydrographic surveys, 8251. 
filing of decree adjudicating water rights, 8251. 
§ 4. Appropriation of water. 
application for water right, 8252. 
filing and correction of application, 8254. 
publication of notice, 8255. 
approval of application, 8256. 
rejection and appeal, 8257. 
prosecution of work, 8258. 
completion of work, 8259. 
certificate of completion, 8260. 
inspection of works, 8261. 
use of unsafe works, 8262. 
application to beneficial use, 8263. 
extension of time, 8264. 
assessment of permit or license, 8265. 
transfer of water records, 8266. 
referee in water suits, 8267. ; 
attorney-general and state’s attorney to be advisors of state engineer, 8268. 
charge for carrying and delivering water, 8269. 
appropriation of water by the United States, 8270. 
§ 5. Regulating use of water. 
water may be appropriated, 8271. 
procedure, 8272. 
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IRRIGATION — (continued). 


§ 7. 


§ 8. 


§ 9. 


approval of state engineer, 8273. 

amount allowed, 8274. 

acre foot defined, 8274. 

Water commissioners. 

water divisions of the state, 8275. 

appointment of water commissioners authorized, 8276. 

duties of water commissioners, 8277. 

board of water commissioners, 8278. 

pay of water commissioners, 8279. 

water district, 8280. 

water masters, 6281. 

appeals to state engineer, 8282. 

pay to water masters, 8283. 

reports of water masters, 8284. 

Miscellaneous provisions. 

units and measurements, 8285. 

abandonment, 8286. 

amount of water for irrigation, 8287. 

water appurtenant of land for irrigation, 8288. 

change of use or place of measuring devices, 8289. 

unlawful interference with right to use water, 8290. 

unlawful use of water and waste, 8291. 

bridges over ditches and canals, 8292. 

obstrpcting works, 8293. 

penalty for misdemeanors under this article, 8295. 

liens on land, 8298. 

seepage water, 8297. 

right of way over state lands, 8298. 

disposition of state lands, 8299. 

appropriations, 8300. 

duty of state engineer to co-operate with county commissioner when requested, 8301. 

Establishment and maintenance of dams. 

dams for mills or irrigation purposes, 8304. 

petition to the court, 8305. 

appointment of commissioners, 8306. 

notice of meeting, 5507. 

preliminary survey, 8308. 

report of proceedings, 8309. 

payment of damages, 8310. 

appeals; bond, 8311. 

bond approved by clerk, 8312. 

matters to be submitted to jury, when, 8313. 

exemplary damages, 8314. 

judgment, 8315. 

water power not to be injured, action for judgment, 8316. 

who may maintain dam, 8317. 

suit to be suspended, when, costs, 8318. 

survey and examinations, 8319. 

when construction must commence, 8320. 

Water user’s association. 

state or municipality may join association; fees for recording articles of incorporation, 
8202. 

right of way granted, 8303. 


ISLANDS. 


ownership of, in navigable streams, 5475. 
formed in unnavigable streams, owner of, 5476. 
formed by new channel, 5477. 
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ISSUES. 

See generally, Trial. 

in justice’s court, see Justice of the Peace. 
§ 1. In general. 

feigned, abolished, 7357. 
order for trial to state issues, when, 7357. 

origin and classes of issues, 7603. 

beth classes may arise in same action, 7606. 

—— order of trial, 7606. 

trial-as judicial examination of the issues, 7607. 
§ 2. Issues of law. 

arise, when, 7604. 

by whom triable, 7608. 

when triable, 7350. 
§ 3. Issues of fact. 

arise, when, 7604. 

classified, 7605. 

by whom triable, 7608, 7609. 

when triable, 7350. 

in criminal trial, 

arises, when, 10769. 
how tried, 10770. 





JAILS, 
§ 1. General provisions regulating. 
to serve as prisons, when, 11321. 
commitment when no jail in county, 11322. 
county commissioners as jail inspectors, 11313, 11323. 
liquor not to be allowed prisoners, 9425, 11324. 
penalty for sheriff violating, 11325. 
—— penalty for other persons, 11326. 
jailer’s duty to keep jail clean, 11327. 
bible to be furnished each inmate, 11328. 
sheriff to furnish court with copy of jail register, 11329. 
transfer of prisoners to another county, 11356. 
fugitives to be kept in any, 11357. 
care of juvenile prisoners, 113658. 
escape from, jurisdiction of, 10515. 
how constructed, 11330. 
Property of, as exempt from taxation, 2078. 
§ 2. Power and duties of municipalities as to. 
duty of county commissioners to provide, 3293. 
power of cities to use the county jail, 3599 (53). 
power of cities to establish a city jail, 3599 (52). 
power of cities under commission form of government to erect, 3818 (47). 
establishment of jails in villages, 3861 (12). 
power of townships to provide, 4274, 4275. 
§ 3. Rules. 
district court judges to prescribe rules for, 11304. 
rules to be printed, where filed, 11305. 
sheriff to post rules, 11306. 
judges may amend rules, 11307. 
§ 4. Duty of sheriff ae to. 
sheriff to have charge of jail, 11308, 11355. 
to keep and furnish court with jail register, 11309, 11329. 
—— to make jail report, 11310. 
to post rules, 11306. 
to provide board and necessaries, 11314. 
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JAILS — (continued). 
to visit jail monthly, 11315. 
liability of sheriff for neglect of duty, 11317. 
§ 5. Duty of grand jury as to. 
charge of court to grand jury as to, 11311. 
duty of grand jury to visit jail, 11312. 
duty of grand jury as to examination of jails, 11350. 
§ 6. Jailer. 
keeper of jail to be sheriff or deputy, 11316. 
liability of jailer for neglect of duty, 11317. 
duties of jailer to keep jail clean, 11327. 
liability of keeper of, for unlawful confinement of insane person, 9731. 
exemption of jailer from jury duty, 814. 
§ 7. Fees for keeping prisoners in. 
county board to allow charges for keeping prisoners, 11352. 
fees for boarding and keeping United States prisoners, 3518, 3519. 
sheriff’s fees for boarding prisoners, 3514. 


JEOPARDY. 
defendant not to be placed twice in, 10394. 
plea of, 10746. 
plea of, not allowed, when, 10845. 
former acquittal or conviction bar, 10754. 
acquittal or conviction in another state or county as, 10330, 10512, 10513. 
summary arrest at election no defence to prosecution for offence, 9277. 


JETTISON. 
defined, 6225. 
regulation of, 6225-6230. 


JOINDER. 
of actions, see Actions, § 1. 
of parties, see Parties, § 1. 


JOINT DEBTORS. 
summoned after judgment, when, 7850-7855. 


JOINT TARIFFS. 
to be filed with railroad commissioners, 4727. 


JOINT TENANOY. 
defined, 5262. 


JUDGE OF ELECTION. 
See Elections, § 7; Elections, Primary, § 4. 


JUDGMENT. 
in justice’s court, see Justice of the Peace. 
in criminal actions, see Criminal Procedure, § 13. 
in arbitration, see Arbitration, § 4. 
§ 1. In general. 
defined, 7599. 
in special proceedings defined, 8444. 
not to exceed claim made in complaint, 7680. 
against several defendants, 7679. 
in action against several debtors not all served, 7435. 
entitled to record, when, 5546. 
on counterclaim, when, 7679. 
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JUDGMENT — (continued). 
when directed by court, 7643. 
on report of referee, 7650. 
how pleaded, 7460. 
amending of pleadings before or after, 7482. 
rate of interest on, 6077. 
procedure in civil actions where judgment on same claim is rendered in another suit, 7602, 
costs, taxed in, 7793. 
against surety for costs, 7817. 
certain judgment legalized, 5581. 
in justice’s court, 
justice to give abstract of, 7705. 
duty of clerk of district court, 7705, 
§ 2. Offer and confession of. 
offer of, 
effect of, 7856. 
—— on counterclaim, 7857. 
of fixed damages, 7858. 
effect of plaintiff’s refusal, 7859. 
costs, 7859. 
confession of judgment without action, 
for what judgment confessed, 8477. 
verified statement, contents of, 8478. 
procedure in court, 8479. 
execution, 8479. 
partners cannot confess, 6404. 
§ 3. By default. 
on failure to answer, 7445, 7600. 
where defendant served notice of appearance and not answer, 7600. 
on answer upon failure to reply, when, 7453. 
on frivolous pleading, 7601. 
to defendant for delay on part of plaintiff, 7679. 
for excess of claim over counterclaim, 7600. 
by default, how given, 7351. 
§ 4. Effect of death of party to action. 
death of party before, 7681. 
when revived after death of party recovering, 7409. 
§ 5. Entry, judgment roll, docket. 
entry of, 
entry by clerk or losing party, 7667-7677. 
notice of entry, how served, 7678. 
judgment book, 7685. 
entry not to be stayed, 7687. 
in judgment book, how entered, 7686. 
judgment roll, 
contents of, 7688. 
instruction to be part of, 7689. 
other papers to be part of, 7690. 
judgment roll in certiorari proceedings, $456, 
how made up on issue of law, 7642. 
how docketed, 7699. 
——— judgment of federal court, 7696-7698. 
§ 6. Lien; transcript; renewal. 
lien of, 
extent of; docketing in other counties, 7691. 
for trespass of animals, 8504. 
of judgment of United States court, 7697. 


2861 


INDEX. 


(References are to sections.) 


JUDGMENT — (continued). 


§ 7. 


§ 8. 


§ 9. 


transcript, 
when transcript to be docketed in another county, 7691. 
duties of clerk upon filing of transcript, 7695, 
renewal of, 
continuance of lien, 7692. 
affidavits, who may make, 7693. 
clerk to enter affidavits, 7694. 
Conclusiveness of. 
annulling marriage against whom conclusive, 4372. 
conclusiveness of decree admitting will to probate, 8650. 
conclusiveness of final decree for distribution of decedent’s estate, 8855. 
Power of court as to. 
court may grant relief from, when, 7483. 
power of supreme court as to, on appeal, 7844. 
power of county court to open, vacate or modify a judgment or decree, 8534 (7). 
judgments notwithstanding verdict in county court of increased jurisdiction, 8959. 
Reversal; vacation; satisfaction; assignment ; discharge. 
reversal, 
not to be reversed for trivial defect, 7485. 
effect of reversals of, upon statute of limitation, 7388. 
vacation, 
how vacated, 7354. 
right to vacate judgment in condemnation proceedings instituted by cities, 3737. 
satisfaction of, 
where person having authority to satisfy cannot be found, 7707. 
pending suit, effect of, 7709. 
of attachment, how satisfied, 7563. 
assignment of, 
to be entered on judgment book, 7700. 
cancellation and discharge, 
manner of, 7701. 
duty of clerk of court upon cancellation and discharge of judgment, 7702, 7703. 
no fee to be charged by clerk, 7704. 
judgment against bankrupt, procedure, 7710. 
certificate of clerk of bankruptcy court as prima facie evidence, 7711. 
set-off of mutual, 7706. 


§ 10. Enforcement ; action on. 


by execution, 7714. 

execution, stay of, 7687. 

proceedings after, against joint debtors, 7850-7855. 
actions upon, when commenced, 7356. 

limitation of actions on, 7374. 


§ 11. Judgments of United States courts. 


docketing of, in clerk of district court’s office, 7696. 
lien from date of docketing, 7697. 
construction of article, 7698. 


§ 12. Fees. 


for filing and docketing of transcript of judgment from justice’s court in the district 
court, 3498. 


for filing and docketing in district court a transcript of judgment from another county, 
3498. 

for filing or entering affidavit or other papers for renewal of judgment, 3498, 

fee of clerk of district court for certifying transcript of judgment, 3498. 

for entering satisfaction of judgment, 3498. 


§ 13. In various actions and proceedings. 


in actions relative to real property, 
against lands sold for state or county taxes, 2311, 2313, 2315, 2316, 2346. 
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in actions relative to real property — (continued). 
in partition action, 8031. 
on referee’s report in partition, 8038. 
of foreclosure, what to contain, 8100. 
in actions to quiet title, 8154. 
adjustment of cross, in actions to quiet title, 8155, 
in condemnation proceedings, 
when to be paid, 8226. 
when deposited, 8227. 
for sale of real property to direct delivery to purchaser, 7683. 
to contain transfer of title or discharge of incumbrance, when, 7684. 
against state, county, municipality, district, or officer thereof, 
against state, how collected, 8177. 
against county, how paid, 32651. 
payment of judgments recovered against townships or township officers, 4234, 4235, 
tax levy to pay judgments rendered against the city, 3681. 
payment of judgments rendered against villages, 3868. 
levy of tax to pay judgment against school district, 1223. 
maximum levy of tax to pay judgment against school district, 1227. 
garnishment, 
in garnishment proceedings, 9068. 
when not rendered in garnishment proceedings, 7584. 
when rendered against garnishee, 7576. 
as to insolvent corporation, 
against insolvent corporation, form of, 8007-8011. 
against insolvent corporations, where filed, 8011. 
of dissolution of insolvent corporation, 8013. 
against estates of decedents, 
effect of the recovery of judgment on a claim presented against the estate of a 
decedent, 8745. 
enforcement of judgments against decedent’s estate, 8745, 8746. 
effect of judgment against personal representative of decedent which was pending 
at death of decedent, 8806. 
effect of judgment against a decedent, after verdict or decisioz, but before judg- 
ment, 8808. 
against non-resident intestate, 7410. 
in miscellaneous civil actions, 
on award of arbitrators, 8337-8339. 
in proceedings in controversy without action, 8481, 8482 
to recover personalty, what to contain, 7682. 
for foreclosure of ‘lien on personalty, 8141. 
inf quo warranto proceedings, 7974. 
in action for support of married woman, 8170. 
in proceedings to establish dams, 8315. 
of dissolution of partnership, 6417. 
forfeiture and eviction in waste, to whom granted, 8168. 
in action of nuisance, 8168. 
in actions for penalties and forfeitures, 8016, 8019. 
for injuries caused by violating article on heading and driving, 2612. 
in action for trespass of cattle, 2630-2632, 8504. 
against owner of land for failure to destroy noxious weeds, 2819. 


JUDGES. 
of supreme court, see Courts, Supreme, § 3. 
of district court, see Courts, District, § 4. 
of county court, see Courts, County, § 3; Courts, County Court with Increased Jurts- 
diction, § 3. 
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JUDGES — (continued). 
as to justices of the peace, see Justice of the Peace. 
as to police magistrate, see Cities, § 18. 
powers and duties as magistrate, see Magistrate. 
no party ballot for judiciary, 904. 
separate ballot for judicial nominations at primary election, 905. 
separate ballot for, at general elections, 906. 
right to take acknowledgments, 5564. 
right to solemnize marriages, 4361. 
attempt to intimidate, 9403. 


JUDICIAL DISTRICTS. 
See Courts, District, § 2. 


JUDICIAL NOTICE. 
See Evidence, § 2. 


JUDICIAL RECORDS. 
admissibility of, 7911, 7912. 


JUDICIAL SUBDIVISION. 
as used in code of criminal procedure, includes what, 11180. 


JUNK STORE, 
licenses, taxes and regulations in cities, 3599 (74). 
under commission form of government, 3818 (69). 





JURISDICTION. 
of supreme court, see Courts, Supreme, § 2: 
of county court, see Courts, County, § 2; Courts, County Court with Increased Juris- 
diction, § 2. 
of district court, see Courts, District, § 3. 
of juvenile court, see Courts, Juvenile, § 2. 
of military courts, see Militia, § 30. 
of justice’s court, see Justice of the Peace, § 4. 
of city justice of the peace, see Justice of the Peace, § 12. 
of village justice of the peace, see Justice of the Peace, § 13. 
of township justice of the peace, see Justice of the Peace, § 14. 
of justice of peace, see Justice of the Peace, § 4. 
of police magistrate, see Cities, § 18. 
of crimes, see Criminal Actions. 
of state, 
over persons within, 15. 
over lands of United States, 2. 
ceded to United States over lands acquired for military post, 4. 
of court, when acquired, 7438. 
of court as grounds of demurrer, 7442. 
local, of challenges and fights, 10519. 
presumption of jurisdiction of military courts, 2404. 


JURORS. 

§ 1. In general. 
right of state to require service of, without compensation, 7. 
how summoned, 815. 
appearance mandatory, 828. 

penalty, 832. 

departure from court, when allowed, 828. 
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venire for, how served, 827. 
when court may order jurors to be summoned, 829. 
summons to complete special panel, 830. 
penalty for failure or refusal to appear, 832. 
qualifications of, 814. 
§ 2. List of jurors, how made up. 
apportionment of number of jurors to townships, cities, villages, etc., 817. 
meeting of board for selection of names for list, 819. 
names for list, how selected, 820. 
record of those selected to be made, 820. 
list to be furnished to clerk of court, 821. 
negligence of municipal officers not to invalidate lists, 821. 
number of names on, to be kept at maximum, 826. 
special venire to complete list, when, 818. 
§ 3. Exemptions. 
in general, 814, 
members of state militia from jury duty, 2430. 
officers and employees of penitentiary, 11183. 
officers and employees of state reform school, 11186. 
$ 4. Selection of, how made. 
citizens to be selected in rotation, 830. 
formation of county board to select, 822. 
attorneys to be given notice of meeting to select, 822. 
manner of selecting, 823, 824. 
‘§ 5. Crimes by or in regard to jurors. 
receiving bribe, punishment, 9341. 
misconduct of, what is, 9342. 
attempt to influence, misdemeanor, 9344. 
drawing fraudulently, misdemeanor, 9346. 
misconduct of officer in charge of, misdemeanor, 9347. 
attempt to intimidate, 0402. 


JURY. 
See Grand Jury; Jurors. 
formation of trial, in criminal action, see Criminal Procedure, § 10. 
verdict of, see Trial. 
§ 1. In general. 
when trial by, required, 7608, 7609. 
how waived, 7637. 
in actions for trespass by cattle, 2632. 
in condemnation proceedings, 8216. 
‘ trial by, in bastardy proceedings, 10490. 
duties of juries, as to presumptive evidence, 7934. 
§ 2. Formation of trial jury. 
jury ballots, 7613. 
clerk to draw jury, 7614. 
oath of jurors, 7618. 
challenges, 
classified, 7616. 
by whom made, 7615. 
for cause, grounds of, 7616. 
trial of, 7617. 
§ 8. Instructions and deliberation of. 
instructions to, 7620, 7621. 
view by, 7622. ae 
admonitions to, 7623. 
may take what papers on retirement, 7624 
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JURY — (continued). 


$ 4. 


§ 5. 


§ 6. 


§ 7. 


conduct in retirement, 7625. 
instruction on disagreement, 7626. 
may bring in sealed verdict, when, 7627. 
sick juror discharged, 7627. 
how polled, 7630. 
Fees. 
fees allowed for attendance in court, 3534. 
sheriff’s fees for summoning, 3514. 
In county court with inoreased jurisdiction. 
jury trial may be demanded, 8956. 
right to, in criminal trial, 8966. 
waiver, 8966. 
how composed in county courts with increased jurisdiction, 8967. 
number of challenges in criminal actions in county court, 8967. 
In justice’s court. 
in civil cases, 
waiver of jury, 9074, 9076. 
deposit for, 9077. 
how composed, 9078. 
how drawn, 9079. 
venire, how served, 9080. 
talesman, 9081. 
examination of jurors, 9082. 
challenges, 9083. 
oath to jury, 9084. 
duties of jury, 9085. 
when discharged, 9086. 
questions of law, 9087. 
oath to officer in charge, 9088. 
verdict, 9089, 9090. 
disagreement procedure, 9091. 
in criminal trial in justice’s court, 9149-9151. 
In police court. 
procedure, 3660. 
fees, 3660. 





JUSTICE COURT. 


See Justice of the Peace. 


JUSTICE OF THE PEACE. 


§ 1. 


as to police magistrate, see Cities, § 18. 
as to boards of conciliation, see Conciliation, Boards of. 
In general. 
election, 3257. 
provisions for appointment of additional, 3258. 
right to hold office upon organization of new county, 3207. 
office of justice of the peace to be maintained, where, 9003. 
court always open, 9004. 
bond, 660, 663. 
schedule of fees, 3530. 
fee bill to be posted, 3549. 
fees allowed in matter of estrays, 3541. 
right to require fees to be paid in advance or security given, 3548. 
no fees in criminal actions, 10535. 
fees of juror for attendance in justices’ court, 3534. 
sheriff fees for attending court, 3514. 
for performing duties required by law, 3516. 
judicial notice as to persons who are, 7938. 
evidence of transcript of record from, 7914, 7915. 
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JUSTICE OF THE PEACE — (continued). 
§ 2. Powers. 
in general, 9005. 
to act as coroner, 3418. 
to employ clerk, when, 9004. 
to issue subpoena, 7872. 
to administer oaths, 833. 
to take acknowledgments, 5564. 
to take deposition, 7891. 
to solemnize marriages, 4361. 
to issue warrant for calling meeting of corporation, 4553. 
§ 3. Duties. 
as to issuance of warrants, 10535. 
for abatement of nuisance, when, 420. 
to issue summons in proceedings to collect road tax, 1965. 
when road overseer has made complaint for failure to pay road tax, 2023. 
as to stolen money or property, 11095. 
as to prohibition cages, 10108. 
as to removal of pauper, 2516. 
in respect to estrays, 2664. 
in respect to glandered animals, 2722, 2723, 2732. 
when Texas cattle are spreading disease, 2676. 
to keep abstract of judgment, 7705. 
to assist in canvass of votes, when, 1009. 
to assist in filling vacancies in township offices, 696. 
to keep fee bill posted, penalty, 3549. 
$ 4. Jurisdiction. 
in general, 9006, 9007. 
of city justice of the peace, 3667. 
of village justice of the peace, 3719, 4070. 
of township justice of the peace, 4163, 4231. 
to act as magistrate, 10402. 
in unorganized counties, 9008. 
in case of fouling public trees, 10227. 
in prosecutions for speculation in office, 10190. 
of violation of law relative to use of liquor on passenger trains, 10172. 
prosecution by, in opium cases, 10179. 
for evidence of diverting water from irrigation ditch, 10049. 
profanity in presence of, summary conviction, 9227. 
as to title in real praperty, 9055. 
——— procedure where title to real property is involved, 9055-9057. 
of successor to justice, 9016. 
§ 5. Practice and procedure. 
practice, 
process to be issued without blanks, 9010. 
docket and entries, 9011. 
——- evidence of, 9012. 
-——- to be indexed, 9013. 
to be deposited with successor, 9014. 
where deposited when vacancy occurs, 9015. 
justice’s code, 
title, 9001. 
application, 9002. 
procedure in civil actions. 
code of civil procedure, how far applicable, 9009. 
“practice where title to realty is involved, 9055-9057. at 
Where township board of health has been denied access to premises, 4180, 4181. 
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JUSTICE OF THE PEACE — (continued). 
commencement of action, 
where commenced and tried, 9017. 
minor’s appearance, how made, 9018. 
action, how commenced, 9019. 
security for costs, how given, 9020. 
non-resident, 9020. 
summons, what to contain, 9021. 
attorney’s name on summons, 9022. 
time for defendant’s appearance, 9023. 
summons, how served, 9024. 
fees for service, 9024. 
summons in other counties, how served, 9025. 
service of summons, how made, 9026. 
by publication, 9027. 
appearance, 
in person or by attorney, 9028. 
one hour for appearance, 9029. 
minor’s appearance, how made, 9018. 
pleadings, ' 
what constitutes, 9039. 
order of, 9040. 
complaint, 9044. 
demurrer, when, 9045. 
proceedings after demurrer, 9046. 
answer, 9047. 
demurrer to answer, 9048. 
proceedings after demurrer to answer, 9049. 
amendments to pleadings, when allowed, 9050. 
demurrer to amended pleadings, when allowed, 9051. 
exhibits attached to complaint, 
genuineness of, how admitted, 9052. 
to be in writing and verified, 9054. 











issues, 
how classified, 9041. 
issues of law, how arise, 9042. 
determined by court, 9043. 
postponement, 
by court on own motion or application of party, 9032. 
by consent, 9033. 
by application, 9034. 
time of, 9035. 
change of venue, 
when may be made, 9036. 
one change only on application of same party, 9037. 
proceedings on change of trial, 9038. 
jurisdiction, 9038. 
discontinuance, 
what constitutes, 9030. 
trial, 
when deemed commenced, 9030. 
procedure when other justices called in, 9031. 
genuineness of exhibits, how admitted, 9052. 
affidavit of amount due prima facie evidence, 9052. 
trial of issue and fact, 
when issue of fact arises, 9073. 
issue of fact, how tried, 9074. 
trial, when commenced, 9075. 
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JUSTICE OF THE PEACE — (continued). 
trial of issue and fact —(continued). 
jury, 
how waived, 9076. 
deposit for, 9077. 
—— how composed, 9078. 
~— how drawn, 9079. 
venire, how served, 9080. 
-—— talesmen, 9081. 
——— examination of jurors, 9082. 
-—— challenges, 9083. 
— oath of, 9084. 
—— duty of, 90865. 
—— when discharged, 9086. 
——— questions of law to be determined by justice, 9087. 
——— oath of officer in charge of jury, 9088. 
verdict of, 9089. 
—— verdict, form of, 9090. 
——— proceedings upon disagreement, 9091. 
judgment, 
motion in arrest of, not entertainable, 9092. 
by confession, 9093. 
by default, 9094. 
for plaintiff in certain other cases, 9095. 
affecting personal property, 9096. 
of dismissal, 9097. 
how set aside, 9098. 
by the court, when entered, 9100. 
excesses of judgment, 9101. 
in claim and delivery, 9102. 
in attachment, 9103. 
in forcible detainer, 9104. 
offer of; costs, 9105. 
abstract of, 9109. 
—— fees, 9109. 
costs, 
how taxed, 3547, 9106. 
when not allowed, 9107. 
attorney’s fees, 9108. 
stay of execution, 
when issuable, 9110. 
how effected, 9111. 
effect of the legal execution, 9112. 
execution after stay, 9113. 
no appeal after taking stay, 9114. 
executions, 
when issued, 9115. 
for money, 9116. 
requisites of, 9117. 
contents of, 9118. 
against exempt property, 9119. 
for personal property, 9120. 
in forcible detainer, 9121. 
execution for specific property, 9122. 
sale of property under execution, 9123. 
renewal of, 9124. 
justice to receive money collected, 9125. 
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JUSTICE OF THE PEACE — (continued). 
provisional remedies, 
attachment, when writ issued, 9058. 
— undertaking, 9059. 
requisites of, 9060. 
— service and return of writ, 9061. 
claim and delivery, proceedings in, 9062. 
garnishment, 
procedure, 9063. 
form of summons, 9064. 
summons, how served, 9065. 
filing of affidavit, 9066. 
transfer of proceedings, duty of justice, 9067. 
when court may render judgment, 9068. 
forcible detainer, 
when maintainable, 9069. 
notice to quit, 9070. 
legal representative may bring action, 9071. 
no joinder of action, 9072. 
counterclaim, 9072. 
$ 7. —— procedure in criminal actions. 
criminal actions, how prosecuted, 9130. 
proceedings to be entered on docket, 9131. 
complaint, 9132. 
to be sworn to, 9133. 
form of, 9134. 
form of warrant, 9135. 
duty of officer upon receiving warrant, 9136. 
service of warrant, how made, 9137. 
counsel for defendant, 9138. 
postponement of trial, 9139. 
bail, 9140. 
change of venue, 9141. 
duty of justice on change, 9142. 
jurisdiction of justice, 9143. 
defendant present, 9152. 
complaint to be read, 9144. 
name of defendants, 9145. 
plea, form and entry of, 9146. 
plea of guilty, 9147. 
duty of justice, 9148. 
issues, when tried, 9148. . 
jury, 
how formed, 9149. 
challenges, 9150. 
oath of, 9150. 
verdict of, 9153. 
when several defendants, 9154. 
entry of verdict, 9155. 
discharge of defendant, 9156. 
conviction of defendant, 9157. 
judgment, how enforced, 9159. 
judgment of imprisonment, 9160. 
certified copy of judgment, 9161. 
fines paid; duty of justice, 9162. 
right of appeal, 9158. 
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JUSTICE OF THE PEACE — (continued). 

§ 8. Appeals. 
in civil actions, 

to district court, authorized, 9163. 
appeals of questions of law, 9164. 
undertaking on appeal, 9165. 
stay of execution on appeal, 9166. 
stay in forcible detainer, 9167. 
money in lieu of undertaking, 9168. 
exception to insufficiency of surety, 9169. 
appeal to be filed with clerk, 9170. 
proceedings on, 9170. 
execution stayed by appeal, 9171. 
action to be tried in district court, 9172. 
appeal dismissed; proceedings on dismissal, 9173. 
time of appeal; bond, 9174. 
appeal as in civil action, 9175. 
bond, 9176. 
approval of, 9177. 
witnesses placed under bond, 9178. 
in criminal actions, 
justice transmits appeal, 9179. 
new trial, proceedings upon grounds of, 9180. 
appeal in criminal actions not to be dismissed, 9181. 
right of, 9158. 

§ 9. Contempts. 
acts constituting, 9126. 
trial for contempt, 9127. 
punishment for, 9128. 
conviction entered on docket, 9129. 

$ 10. Accountings. 
quarterly reports to be made by, 9182. 
contents of report, 9183. 
moneys to be paid to county treasurer, 9184. 
penalty for failure, 9186. 
failure to render report a crime, 9186. 

§ 11. Penalties. 
failure to perform duties of officer, guilty of misdemeanor, 9835. | 
purchasing claim to bring suit thereon, misdemeanor, 9413. 
making advances on claims for collection, misdemeanor, 9414. 
forfeiture of office for offence, 9415. ; 
buying claims or evidence of debt to bring suit thereon, prohibited, 9413-9418. | 

$ 12. City justice of the peace. 
election, term of office, 3610, 3611. 
jurisdiction, 3667. 
process, who may serve, 3606. 
appeals to the district court, 3657. 
vacancy, how filled, 3658. 

§ 13. Village justice of the peace. 
as @ peace officer, 3924. 
compensation, 3895. 
jurisdiction, 

meral, 3917. 
ip sea in ee of rules and regulations of village park board, 4070. 
powers and duties, 
in general enumerated, 3924. 
to keep court open every day, 3924. 
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JUSTICE OF THE PEACE — (continued). 
powers and duties — (continued). 
acts that may be performed on Sunday, 3929. 
to summon and enforce the attendance of witnesses, $921. 
as to enforcing obedience to orders and judgments, 3927. 
to fine or imprison for contempt, 3927. 
procedure, 
upon complaint in criminal action, 3918. 
in actions not specially provided for, 3030. 
hearing upon complaint in criminal action, 3918, $919. 
trials, 
how governed, 3922. 
postponement of, 3920. 
defendant’s undertaking for appearance, 3920. 
jury and jury trial, : 
procedure for summoning jury, 3927. 
fees of jurors, 3928. 
judgment, 
where defendant is found guilty of an offence under the ordinances of the village, 
3923. 
punishment for violation of village ordinances, 3926. 
costs, taxation where defendant is found guilty, 3929. 
appeals to district court, 
procedure, 3925, 3927. 
bond, 3927. 
$ 14. Township justice of the peace. 
number, 4087. 
election, 4087. 
term of office, 4087. 
oath of office, 4161. 
bond, 4161. 
jurisdiction, 
in general, 4163. 
of proceedings in behalf of the township, 4231. 
procedure in civil and criminal proceedings, 4164. 
procedure where board of health has been denied access to premises, 4180, 4181. 
vacancies, how filled, 4173. 


JUSTICES OF SUPREME COURT. 
See Courts, Supreme, § 3. 


JUSTIFIABLE. 
homicide is, when, 9502, 9503. 


JUVENILE COURTS. 
See Courts, Juvenile. 


JUVENILE PRISONERS. 
care of, 11358. 


KEROSENE. 
judicial notice of the inflammable character of, 7938. 


KIDNAPPING. 

defined, 9514. 

selling services of other persons, 9515. 

removing from state persons held to service, 9516. 
liability of officer issuing warrant for, 9517. 
jurisdiction of, 10508. 
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KINDERGARTEN. 
See Schools and School Districts, § 10. 


KNOWINGLY. 
defined, 10361. 


LABEL. 
See also Marks and Brands; as to marks and brands on animals, see Animals, § 2. 
on foods regulated, 2880. 
on packages of fertilizers, 2890. 
to be placed on shipment of nursery stock, 2826. 
upon seeds, 2898. 
to be placed on liquors, 10158, 10159. 
to be placed on diseased meat, 2698. 
failure to label foods as adulterated, 2880. 
fraudulent use of, on bottles, 9720. 
failure to label drugs and medicines, misdemeanor, 9758. 


LABOR. 
of children, see Child Labor. 
of inmates of state institution to be utilized, when, 282. 
of convicts prohibited, when, 11274. 
prohibited on Sunday, 9236. 


LAND. 
See Public Lands; Property, Real. 

defined, 5250. 

below high water mark, ownership of, 5255. 
ownership of, includes water, what, 5341. 

possession not necessary to mortgage, 9407. 

subject to mechanic’s lien, 6823. 

to be platted into lots as required, 2214. 

in suit, buying, unlawful, 9405. 

returning to, after removal, misdemeanor, 9823. 
buying pretended title, unlawful, 9406. 

unlawful intrusion upon, misdemeanor, 9824. 
forcible entry and detainer, misdemeanor when, 9822. 


LAND CONTRACTS. 
foreclosure, 
owner must give written notice to vendee or purchaser, 8119. 
in case of default, contents of notice, 8120. 
notice, how served, §121. 
time allowed, 8122. 


LAND GRANT. 
of Congress, to be accepted for benefit of agricultural college, 1617. 


LANDLORD AND TENANT. 
§ 1. In general. 
obligations of lessor of dwelling, 6090. 
when lessee may repair or vacate, 6091. 
hiring of realty presumed for one year, 6092. 
of lodgings for rent term, 6093. 
when hiring presumed to be renewed, 6094, 6095. 
acceptance of, as renewal of lease, 6094. 
notice of adverse proceedings, 6097. 
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LANDLORD AND TENANT — (continued). 
duplicate letting of room prohibited, 6099. 
- written notice before removal of property, 6099. - 
effect of payment of taxes by tenant, 2210. 
assigns of lessor or lessee, limits of, 5346. 
certain property held-to belong to lessee, 2118. 
when tenant may remove fixtures, 5472. 
attornment of tenant not necessary, 5525. 
when possession of tenant deemed adverse, 7370. 
tenancy at will, termination of, 5325-5329. 
tenant for years or at will, rights of, 5343. 
how determined, 5344. 
what tenant not affected in partition action, 8039. 
lease of buildings for unlawful purposes, prohibited, 9641. 
lease of non-competing railroad lines allowed, 4620. 
§ 2. Power to lease. 
power to lease land, when void, 5428. 
power to make lease, when transferable, 5429. 
power to lease, how extinguished, 5430. 
power to lease life estate, effect of mortgage on, 5431, 5432. 
§ 3. Lease. 
to be in writing, when, 5511. 
agreement for lease required to be in writing, when, 5889. 
written instrument, how proved, 5890. 
when required to be recorded, 5594. 
notice to change terms of, 5347. 
term under which leases may run, limited, 5289. 
by railroad company, how executed and recorded, 4624. 
§ 4. Rent, 
rents when payable, 6096. 
lien on crops for rent, 6708. 
receiver entitled to, when, 7591. 
purchaser at execution sale entitled to rent, 7762. 
priority of rent in insolvency proceedings, 8404. 
accounting for rent during redemption period, 7762. 
life lease rent, recovery of, 5348. 
rent dependent upon life of person, how recovered, 5349. 
covenant for payment of rent runs with the land, 5788. 
§ 5. Measure of damages. . 
for tenant’s failure to give up possession of premises after he has given notice of his 
intention to do so, 7173. 
for tenant’s holding over after end of term and notice to quit, 7174. 





LAND MARKS. 
removal or destruction of, misdemeanor, 10069. 
alteration or destruction of, misdemeanor, 10069. 


LARCENY. 
defined, 9913. 
appropriation lost property, 9914. 
degrees of larceny, 9915. 
grand and petit larceny defined, 9916. 
punishment of grand larceny, 9917. 
punishment of petit larceny, 9918. 
grand larceny in house or vessel, punishment of, 9919. 
in night-time from person, punishment of, 9920. 
larceny of written instrument, how value determined, 9921. 
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LARCENY — (continued). 

larceny of passage ticket, how value determined, 9922. 

securities never issued, applicability of chapter to, 9923. 

larceny of part of realty, 9924. 

larceny of wreck books, 9925. 

buying or receiving stolen property, 9926. 

fraudulent consumption of gas, 9927. 

stealing without state and bringing into state, how punished, 9928, 

sufficiency of information of indictment for, 10701. 

jurisdiction of, 10509. 

by warehouseman, what constitutes, 3115. 

of public records by officer having charge of, 9363. 


LARD. 
how to be sold, 3011. 


LATERAL SUPPORT. 
right of owner of land to, 5354, 
right to receive more than natural support from adjoining land as easement, 5354, 


LAUNDRY. 
regulations of, in cities under commission form of government, 3818 (75). 


LAW. 
See Common Law; Session Laws ; Statutes. 
defined, 4327. 
expression of, how made, 4328. 
benefit of provisions may be waived, when, 7136. ° 
maxims of, 7243-7277, 
practice established by code of civil procedure, 7321, 
foreign, how proved, 7910. 
operation of, as creating lien, 6705. 
ignorance no excuse for crime, 9207. 
questions of, in criminal actions to be determined by court, 10827, 10828. 


LAW LIBRARY. 
See Library, State Law. 


LAW MERCHANT, 
judicial notice of, 7938. 
rules of, governing negotiable instruments, when, 7080. 
See Negotiable Instruments. 


LAW OF THE ROAD. 
vehicles to turn to the right, 2051. 
governs driver or operator of automobile or motorcycle, 2974. 


LAWS. 
See Session Laws. 
conflict of, see Conflict of Laws. 


LEAD ARSENATE, 
defined, 10218, 
See Insecticide, 


LEASE. 
See Landlord and Tenant, $§ 2, 3. 
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LEGACIES. 
See Wills, §§ 16, 17. 


LEGAL AUTHORITIES. 
term as used in motor vehicle law, defined, 2976a. 


LEGAL NOTICES. 
See Notice. 


LEGAL OBLIGATION. 
as good consideration for contract, 5873. 


LEGISLATIVE ASSEMBLY. 
as to printing of journals, executive documents, session laws, records, etc., see Public 
Printing. 
§ 1. In general, 
representative districts, and apportionment, 44. 
organization, 28. 
business not to be transacted until after election or appointment of officers, 36. 
legislation affecting education to be submitted to state board of education prior to the 
convening of the legislative assembly, 1742. 
pledge of candidate for, as to United States senator, 854. 
records, custody of, 39. 
reports to, by commissioner of agriculture and labor, 163. 
governor to furnish report of state institutions, 113. 
committee, chairman, authorized to administer oaths, 32. 
proceedings of, how proved, 7920. 
pending session of, effect on continuance of cases, 7949. 
opinion on legal questions by attorney-general, 157. 
election contest, how determined, 33. 
—— members not to pay expenses of, 1089. 
contempts, acts which constitute, 29. 
each house punishes its own, 29. 
expenses, supplies and postage, 43. 
appropriation for salaries, etc., 42. 
§ 2. Sessions. 
time for holding, 26. 
place of, 26. 
§ 3. Members. 
certificate of election; filing, 27, 1024. 
roll of members, 27. 
certificate of election of, prima facie evidence, 27. 
senators, number of, 44. 
representatives, number of, 44. 
oath of office, by whom administered, 31. 
to be nominated at primary election, 852. 
vacancy, special election to fill, 1033, 1034. 
where district boundaries have changed since election, 1035. 
resignation of, how and to whom made, 684. 
resignation of, before entering on duties, 1033. 
§ 4. Officers and employees. 
in general, 
number, 34. 
election and appointment, 36, 41. 
oath, 36. 
time for expiration of office, 28. 
grounds for discharge, 38. 
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LEGISLATIVE ASSEMBLY — (continued). 
in general — ( continued) . 
removal, 41. 
vacancies, how filled, 41. 
compensation, 34. 
salary, how paid, 37. 
resignation, how and to whom made, 684. 
president pro tem. of senate, 
to act as lieutenant-governor in certain cases, 120. 
secretary of senate, 
duties in general, enumerated, 27. 
to keep journals, preserve and file documents, 39. 
compensation for preparing legislative journal, 40. 
chief clerk of house, 
duties in general, enumerated, 27. 
to keep journals, preserve and file documents, 39. 
compensation for preparing legislative journal, 40. 
$ 5. Powers. : 
each house sole judge of qualifications of members, 33. 
require state auditor to submit his books for inspection, 136. 
to amend or repeal provisions relative to corporations, 4596. 
to examine corporations, 4595. 
to repeal grants of power to corporations, 4495. 
with reference to the right of disposal of property, 5254, 
to pardon treason, 11097. 
§ 6. Confirmation by senate. 
appointments to board of control, 236. 
appointments to board of trustees of university, 1540, 1541. 
trustees of school for deaf and dumb, 1681. 
directors of state school of forestry, 1675. 
board of trustees of agricultural college, 1906. 
board of trustees of academy of science, 1698. 
trustees of blind asylum, 1700. 
board of trustees of institution for feeble-minded, 1710. 
inspector of hotels, 2986. 
§ 7. Bills. 
printed, how, 52. 
to be printed daily, 62. 
copy to be furnished each member, 52. 
copy to be furnished all persons applying therefor, 62. 
engrossing and enrolling, bids for, 109, 110. 
$ 8. Resolutions. 
how printed, 52. 
to be printed daily for distribution, 52. 
$ 9. Laws. 
printed, how, 55. 
$ 10. Journals. 
to be preserved and indexed for publication, 40. 
humber to be printed, 53. 
how printed, 53. 
distribution, 53. 
extension of time for printing of, 60. 
printed daily, number, 62. - 
how corrected, 62. 
how made up, 62. 
distribution of, by secretary of state, 75, 77-79, 126. 
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LEGISLATIVE ASSEMBLY — (continued). 
officially printed, evidence, 90. 
custodian of undistributed, 91. 
custodian of, 121. 
§ 11. Offences by or against. 
preventing meeting of, how punished, 9320. 
disturbance of meeting of, misdemeanor, 9321. 
compelling adjournment of, punishment, 9322. 
compelling either house to perform or omit act, punishment, 9323. 
intimidation of members of, punishment, 9323. 
alteration of draft of bills, felony, 9325. 
alteration of engrossed copy of bill, felony, 9326. 
bribery of members, 
giving or offering bribes to members, how punished, 9327. 
members receiving bribes, how punished, 9328. 
solicitation of bribery by members, how punished, 9329. 
vote in consideration of other vote as bribery, punishment, 9330. 
agreement of members for vote, punishment, 9331-9332. 
refusal of witness to attend when summoned, misdemeanor, 9333. 
refusal of witness to testify before, misdemeanor, 9333. 
office forfeited, when, 9335. 
lobbying prohibited, 9336-9338. 


LEGITIMACY. 
See Illegitimacy. 


LETTER OF CREDIT. 
defined, 6690. 
classified, 6693. 
may be to several persons, 6691. 
to whom writer liable, 6692. 
authority conferred by general letter, 6694. 
successive credits, 6695. 
when continuing guaranty, 6696. 
notice unnecessary unless provided, 6697. 
credit must agree with letter, 6698. 


LETTERS. 
ownership of, 5463. 
sending, when complete, 10335. 
opening and reading, misdemeanor, 10077. 
sending threatening, as extortion, 9948. 


LEWDNESS. 
See Adultery. 


LIBEL. 
§ 1. Civil. 
definition, 4351, 4352. 
privileged communications, what are, 4354. 
pleadings in respect to, 7463, 7464. 
retraction; exemplary damages, 9562. 
limitation of action for, 7377. 
§ 2. Criminal. 
defined, 9550. 
maker, composer or circulator of libel guilty of misdemeanor, 955) 
defendant acquitted if alleged libel is true, 9552. 
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LIBEL — (continued). 

conspiracy to libel, participants are liable, 9553. 

publication defined, 9554. 

liability of editors and others, 9555. 

publishing true report of official proceedings, not, 9556. 
qualifications, 9557. 
privileged communications, 9538. 
threatening to publish libel, 9559. 
furnishing libelous information, 9560. 
slander of females, 9562. 
retraction, effect of, to render libel civil, 9562. 
Bufficiency of indictment or information for, 10698. 
jury to determine law and fact, 10828. 
general or special verdict in trial for, 10879. 





LIBERTY, RESTRAINT OF. 
insane person not to be restrained of liberty except in accordance with provisions of 


law, 2557. 


LIBRARY COMMISSION, STATE, 

created, 1530. 
membership of, 1530. 

of whom composed, 1531. 

term of office, 1532. 

expenses of member allowed, 1533. 
duties, 

in general, 1534. 

to give advice and aid, 1535. 

to keep statistics, 1536. 

to publish reports, 1536. 
office provided, 1537. 
appropriation for, 1538. 


LIBRARY, FREE, 
free libraries for cities, towns and villages, 4007-4013. 
library fund, how provided, 4007. 
board of directors, 
qualifications, 4008. 
appointment, 4008. 
term of office, 4008. 
powers and duties, in general, enumerated, 4009. 
vacancy, how filled, 4008. 
compensation, 4008. 
annual report as to condition of library, 401). 
regulations governing use of library, 4010. 
donations for benefit of library, 4012. 
appropriation of public funds, 4013. 
district school libraries, 1108, 1177. 


LIBRARY, SCHOOL. 
See Schools and School Districts, § 15. 


LIBRARY, STATE EDUCATIONAL. ; ; 
to be maintained in office of superintendent of public instruction, 1454. 
appropriation for, 1454. 


care and custody of, 1843. 
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purchase of books for, 1844. 

judges of supreme court to prescribe rules and regulations, 1845. 
expenses, how paid, 1846. 

librarian, employment, compensation, 18465. 

copies of laws of state to be kept, 106. 

appropriation, 1844, 1845. 


LICENSE. 


§ 1. 


§ 2. 


§ 3. 


§ 4. 


§ 5. 


§ 6. 


Municipal control of. 

power of cities to license occupations, 359 (70). 

powers of cities as to issuance and revocation of licenses in general, 3599 (30) (40). 
power of cities to revoke, 3599 (30). 

power of the city to issue or revoke, 3599 (4). 

power of villages to license and regulate occupations, 3861. 
power of city under commission form of government to issue and revoke, 3818 (3). 
To marry. 

required before solemnization of marriage, 4361. 

form of license to marry, 4363. 

marriage, how obtained, 4362. 

Miscellaneous licenses. 

for the sale of intoxicating liquors, 10161. 

to own stallion, 2763. 

for hunting, 10299, 10300. 

for motor vehicles, 2976e. 

for soliciting aid for homes for orphans, 5106. 

To practice professions. 

to practice medicine, fees for, 467. 

revocation and refusal of, 468. 

to practice medicine, to be recorded, 469. 

for practicing dentistry, 510. 

to practice osteopathy, 518. 

to be recorded, 519. 

acting as pharmacist without, penalty, 9735, 9736. 

issued by state board of embalmers, when, 540. 

to be issued by state board of embalmers, 545. 

To conduct insurance. 

required of insurance agents, 4960. 

for foreign sickness and accident insurance companies, 4980. 
of fraternal beneficiary societies, 5072. 

revocation of, of fraternal beneficiary societies, 5087. 
Occupational license. 

to operate cold storage warehouse, 3150. 

for keepers of storage houses, 3138. 

to operate cold storage warehouse, suspended when, 3150. 
for public warehouse, 3108. 

for operating coal mines, how procured, 3081. 

for railroad ticket agent, 4675. 

piloting without, misdemeanor, 9755, 9756. 

to run ferry, 9777. 

to conduct dairy factory, 2844, 2845. 

for selling of nursery stock, 2830. 

for dealing in concentrated commercial feeding stuffs, 2916. 
of fire sale merchant, 3037. 

of commission merchant, 3021, 3022. 

for hawkers and peddlers, 3028, 3029. 

for peddling, 9704. 

for pawnbroker, 9701. 
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LICENSE.— (con tinued). 


§ 7. 


Penalties. 
failure to return certificate, misdemeanor, 9728. 
unlawful issuance of, punishment, 9727. 


LIENS. 


§ 1. 


§ 3. 


§ 5. 


See Mechanic’s Liens. 
In general. 
liens defined, 6699. 
classified, 6700. 
general lien defined, 6701. 
special lien defined, 6702. 
certain liens subject to provisions of chapter on liens, 6703. 
lien subject to creditor’s rights, 6863. 
when execution is lien on personalty, 7724. 
lienor of record may be party in partition, 8026. 
may be pledge, 6774. 
of partner on other partner’s share, 6393. 
when power is, upon real property, 5397. 
agreement of seamen to abandon lien on vessel, void, 6165. 
cemetery lots, exempt from, 5099. 
manner of paying liens upon realty upon the sale of the land by an executor or ad- 
ministrator, 8757. ‘ 
application of purchase money upon the sale of land subject to a mortgage or lien 
by executors, administrators or guardians, 8786. 


- Creation of. 


how created, 6704. 

by operation of law, 6705. 

to further interests, 6706. 

upon crops, 6707. 

obligations not in existence, 6708. 

Effect of. 

contract for land transferred under title, 6709. 

contract for forfeiture of property subject to lien void, 6710. 
creation of lien does not imply obligation to perform, 6711. 
no authority for other than original obligation, 7612. 
extent of obligation to holder, 6713. 


. Priority. 


priority according to date, 6714. 
mortgage for principals prior to all, 6715. 
order of resort for payment, 6716. 
Redemption. 

by whom and when made, 6717. 

inferior lienor may, 6718. 

redemption subrogation, 6719. 

redemption, how made, 6719. 


- Hatinction of. 


lien deemed accessory to act secured, 6720. 
extinguishment by sale of property, 6721. 
extinguishment by conversion of subject property by lienor, 6721. 
not extinguished by mere lapse of time, 6722. 

not extinguished by partial performance, 6723. ; 
extinguishment by restoration of property to owner, when, 6724. 


‘. Discharge, 


discharge of record upon notice, affidavit and undertaking, 6880. 
fee for entering satisfaction of lien, 3498. 
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LIENS — (continued). 
§ 8. Foreclosure. 
of personal property, 
foreclosure authorized, 8137. 
warrant to seize property, 8138. 
form of warrant, 8139. 
undertaking, 8140. 
judgment to state, what, 8141. 
certain provisions relating to attachments applicable, 8142. 
other remedies not affected, 8143. 
lien foreclosed, how, 6878. 
duty of register of deeds as to liens filed, 6879. 
of lien on realty, 8137-8143. 
costs on foreclosure of, 7792. 
§ 9. Of taxes. 
effect of the payment of taxes by lienor, 2211. 
for delinquent personal taxes, 2178. 
unpaid taxes, a perpetual lien on real estate, 2186. 
taxes upon property which had previously escaped taxation constitute a lien, 2298. 
of state and county for personal taxes, 2171. 
amount adjudged due in action to test validity of special assessment for local im- 
provements in cities, 3769. 
priority of liens of special assessments for removal of snow and ice from sidewalk, 3696. 
of special assessment for public improvement as between vendor and vendee, 3745. 
for sums paid by county for irrigation, 8283. 
for irrigation purposes, superiority of, 8296. 
lien of inheritance tax, 8981. 
taxes on bank stock to be lien on dividends, 2117. 
of agent or warehouseman for taxes on grain in warehouse, 2112. 
§ 10. Of judgment. 
of judgments generally, 7681. 
of judgment against county, 3251. 
of judgment of United States court, when, 7697. 
of judgment rendered against a decedent dying after verdict or decision on issue of 
facts but before judgment is rendered thereon, 8805. . 
lien of judgment recovered against the representative of a deceased which was pending 
at the time of his death, 8806. 
§ 11. For farm labor. 
who may have, 6857. 
how lien obtained, 6858. 
duty of register of deeds, 6859. 
penalty for disposing of property covered by, 6860. 
§ 12. For threshing. 
who may have, 6854. 
procedure to obtain, 6855. 
priority, 6856. : 
§ 13. For seeds. 
who may have, 6851. 
procedure to obtain, 6852. 
priority, 6853. 
contract to pay for seed grain furnished by county, made first lien, 3482. 
§ 14. As to animals. 
damages for trespassing animals a lien upon animals, 2628. 
judgment for trespassing animals lien on animals, 8504. 
for service of sires, 
prerequisites, 6847. 
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LIENS — (continued). 


for service of sires — (continued). 
certificate of commissioner of agriculture to be filed and posted, 6848. 
procedure to obtain lien, 6849. 
foreclosure, 6850. 
of owner of stallion on offspring, 2775. 
§ 15. For keeping and pasturing stock. 
who may have, 6844. 
lien only against owner, 6845. 
priority over other liens, 6846. 
on animals for use of dipping station, 2783. 
of cattle inspector upon cattle inspected. 2759. 
judgment and costs for violation of article on herding and driving a lien upon animals, 
2611. 
§ 16. Miscellaneous statutory. 
vendor’s lien on realty, 
how created, 6861. 
when lien waived, 6862. 
vendor’s lien on personalty, 6864. 
‘ purchaser’s lien on realty, 6&65. 
lien for improvement, carriage, etc., of personalty, 6866. 
lien for repairs on personalty, 6877. 
factor’s liens, 6867. 
banker’s liens, 6S68. 
shipmaster’s lien, 6869, 
mute and seamen’s lien for wages, 6870. 
Officer’s lien under attachment or execution, 687). 
innkeepers, 
innkeeper has lien, when, 6872. 
sale of property, 6873. 
disposal cf property, @974. 
attorneys, 
attorney has lien, when, 6875. 
release by bond, 6876. 
of public storage company for storage charges, 3145. 
of storage house keeper on unclaimed freight put in storage by carrier, 3148, 
expense of destruction of grasshoppers to be lien upon land, 2867. 
on mines for work, or material furnished, 6836. 
provisions regulating, 6836-6843. 
for freightage, 6224. 
$17. Penalty. 
seeds subject to lien, wrongful use of, misdemeanor, 10249. 
removing, concealing or selling chattel subject to. penalty, 10248. 


LIEUTENANT-GOVERNOR. 
duties, in general, enumerated, 118. 
impeachment of, duty of house upon, 10463. 
salary, 119. 
when president pro tem. of senate acts as lieutenant-governor, 120. 


LIFE. 
probable duration of, 7922. 


LIFE AND HEALTH INSURANCE. ; 8. 9 
See Insurance, § 2; Insurance Companies generally, and particularly, §§$ 7, 8, 9. 
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LIFE ESTATE. 
rights of owner of, 5342. 
when void, 5317. 
measure of damages for wrongful detention of real estate after termination of life estate, 
7167. 
See also Property, Real. 


LIFE TABLES. 
admissible to prove expectation of life, 7922. 


LIGHT. 
rights relative to, as easement, 5330. 


LIGHTNING. 
lightning insurance by county mutual insurance company, see Insurance. 


LIGHTNING RODS. 
excepted from provisions of chapter on mechanic’s liens, 6814, 
notes taken for, how indorsed, 10251. 


LIGHTS. 
power of the city to furnish lights for city, 3599 (11) (75). 
power of city exercising commission form of government to provide lights for city, 
3818 (5). 
removing or altering signal, misdemeanor, 10074. 


LIGNITE COAL. 
state institution, county buildings, and public school-houses required to use lignite coal, 
1828. 
See also Coal. 


LIME. 
weight of bushel of, 3006. 


LIMITATION OF ACTION. 
§ 1. General provisions relative to. 
- when action deemed commenced, 7383. 
exception as to absentee, 7384. 
exception as to persons under disability, 7385. 
limitation in case of death, 7386. 
—— in case of war, 7387. 
limitation where judgment has been reversed, 7388. 
limitation where action has been stayed by injunction, 7389. 
when disability is avoidable, 7390. 
when there are co-existing disabilities, 7391. 
statute of limitations not applicable to bank notes put in circulation as money, 7392. 
limitations as to money corporations, 7393. 
new promise waiving statute must be in writing, 7394. 
time already run part of time prescribed by code, 7323. 
defense of, to be made by answer, 7358. 
debtor cannot make defense by, in proceedings after judgment, 7853. 
§ 2. For the recovery of real property, 7358. 
by the state, 7359. 
by persons claiming under state, 7360. 
extension of limitation, when, 7361. 
by private person, seisin within thirty years, 7362, 7363. 
one year after voluntary possession presumed, 7364, 
occupation under written instrument, 7365. 


2884 








INDEX. 
(References are to sections.) 
LIMITATION OF ACTION — (continued) . 
adverse possession, 7368. 
actual adverse holding, 7368. 
adverse possession under claim not written, 7369, 
adverse possession as between landlord and tenant, 7370. 
effect of descent, 737). 
disability extends time for bringing action, 7372. 
real property held in adverse possession, 6471. 
real estate sold by an executor or administrator, 8788, 8809, 8810. 
property sold by a guardian, 8923, 
to remove cloud arising from tax deed, 2194. 
to set aside tax deed, 2219, 2223. 
to quiet title of land sold for taxes, 2194. 
in actions relative to homesteads, 5609, 5610. 
§ 3. Not relating to realty. 
in general, 7373. 
actions to be brought within ten years, 7374. 
actions to be brought within six years, 7375. 
actions to be brought within three years, 7376. 
actions to be brought within two years, 7377. 
actions to be brought within one year, 7378. 
action to recover balance on open account, 7379. 
action for forfeiture, 7380. 
action for relief not specifically provided for, 7381. 
limitation applicable to state and persons alike, 7382. 
for liability created by statute, 7375. 
for divorce, 4396-4397. 
for annulment of marriage, 4369. 
in bastardy proceedings, 10495. 
against accident and sickness companies, 4978. 
time for bringing action against county mutual companies for hail insurance, 4941, 
action against officer of corporation not limited, when, 4544, 
for redemption of stock sold for delinquent assessment, 4586. 
to test validity of special assessment for public improvement in cities, 3770. 
for proceedings for refunding inheritance tax erroneously paid, 8985. 
limitation of action against the surety of a bond given by a guardian, 8922. 
against city for damages arising from defective highway, 3629. 
actions for trespass by cattle, 2633. 
proceedings to open judgment by defendant, served by publication, 7434. 
against common carrier for injury to employee, 4807. 
§ 4. Relating to decedent’s estate, 
for the probate of nuncupative wills, 8631, 8634. 
for the probate of a written will, 8634, 
for the probate of a will executed in another state or a foreign country, 8634. 
limitation of action for the contest of the probate of nuncupative wills and appointment 
of executors and administrators with the will annexed, 8631. 
to contest a will after probate, 8649. 
time to apply for letters of administration, 8658. 
time for instituting suit on rejected claim, 8742. 
action to set aside a decree as to a sale of property of a decedent, 8809, 8810. 
as to what will prevent the statute of limitation from running against a claim against 
a decedent’s estate, 8743. 
when the statute of limitation begins to run against claims against decedents, 8658. 
§ 5. Time for commencing criminal actions. 
murder, not limited, 10520. 
for felony other than murder, 10521. 
for misdemeanor, 10522. 
time of defendant’s absence, 10523. 
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when action deemed commenced, 10524. 

adultery, 9579. 

of prosecution in game and fish law, 10279. 

for prosecution for crimes against religion and conscience, 9249. 
for appeal in criminal cases, 10994. 


LIMITATION OF INDEBTEDNESS. 
See Indebtedness, Limitation of. 


LIQUIDATED DAMAGES. : 
right to specifically enforce contract containing provision for liquidated damages, 7196. 


LIS PENDENS. 
effect of filing, 7425. 
cancellation of, 7425. 
required in partition actions, 8027. 
fees for indexing and recording discharge or notice of, 3511. 


LITERATURE. 
destruction of works of, punishment for, 10081. 


LIVERY STABLE. ‘ 
as to regulations affecting the management and construction of, in cities, 3599 (63) 
in cities under commission form of government, 3818 (58). 





LIVE STOCK. 
See generally, Animals. 
live stock sanitary board, see Animals, § 5. 
North Dakuta live stock association, see Animals, § 17. 
county live stock protective association, see Animals, § 16. 


LIVE STOCK INSURANCE COMPANIES. 
See Insurance Companies, § 14. 


LIVE STOCK SANITARY BOARD. 
See Animals, § 5. 


LOAN. 
§ 1. For use. 
definition, 6050. 
title and increase belong to lender, 6051. 
degree of care to be exercised by borrower, 6052. 
animals to be treated with great kindness, 6053. 
degree of skill required of borrower, 6054. 
injuries to be repaired, 6055. 
thing borrowed used only for anticipated purposes, 6056. 
borrower not to loan, 6057. 
expenses during loan, 6058. 
indemnity to borrower in defects in thing borrowed, 6059. 
return may be required at any time, 6060. 
when to be returned, 6061. 
§ 2. For exchange. 
definition, 6062. 
application of article to loans for use, 6063, 
transfer of title, 6064. 
different performance cannot be required, 6065. 
sections applicable to loan for exchange, 6066. 
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LOAN — (continued). 
§ 3. Of money. 
definition, 6067. 
repayment in current funds, 6068. 
loan presumes interest, 6069. 
interest defined, 6070. 
rate of interest presumed annually, 6071. 
legal rate of interest, 6072. 
usury defined, 6073. 
interest over legal rate, legalized, 6074. 
interest taken in advance, 6075. 
penalty for usury, 6076. 
rate of interest on judgments, 6077. 
rate of interest when contract is broken, 6078. 
effect of unauthorized, by bank directors, 10006, 10007. 


LOBBYING. 
in legislative assembly prohibited, 9336-9338. 


LOCAL ASSESSMENTS. 
for public improvements in cities, see Cities, § 23. 
in villages, see Villages, § 17. 
—— in towns, see Towns, § 1. 
—— in townships, see Townships, § 15. 
to be deemed taxes in sales under tax judgments, 2342. 





LOCAL BOARD OF HEALTH. 
See Health, § 2. 


LODGES. 
See Fraternal Beneficiary Societies, 


LODGING HOUSE. 
keeper of, to report contagious disease, 423. 
jumping board bill, misdemeanor, 10254, 10255. 
intentional destruction or damage of property by guest, misdemeanor, 10256. 


LOGS AND LOGGING. 
boom secured, how, 3056. 
lawful to boom in navigable rivers, 3056. 
channel of river kept clear, 3056. 
defacing marks on, misdemeanor, 9724. 
taking or injuring, how punished, 10242. 
receiving stolen, how punished, 10244. 
See also Lumber. 


LOST. 
papers, copies to be substituted, when, 7968. 


LOST PROPERTY. 
See Finder. 


LOTTERY. 
defined, 9660. 
a public nuisance, 9661. 
drawing lotteries; punishment, 9662. 
selling tickets, misdemeanor, 9663. 
buying tickets, how punished, 9664. 
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LOTTERY — (continued). 

advertising, misdemeanor, 9665. 
out of state, 9674. 
offering property by means of lottery, 9666. 
keeping lottery office, 9667. 
advertising lottery office, 9668. 
out of state, 9674. 
insuring lottery ticket, 9669. 
advertising, 9670. 
property forfeited, 9671. 
letting building for lottery, 9672. 
application of chapter to lotteries conducted out of state, 9673. 











LOYAL LEGION. 
unlawful to wear badge of, when, 9967. 


LUGGAGE. 
carrier of persons to receive and carry, 6243. 
defined, 6244. 
bicycles are, 6244. 
liability of carrier for, 6245. 
delivery of; passenger’s risk, 6246. 
carrier’s lien on, 6252. 


LUMBER. 
power of cities to regulate the storage of Jumber, 3599 (72). 
cities under commission form of government, 3818 (67). 
power of cities to regulate the inspection, weighing and measuring of, 3599 (39). 
—— cities under ‘commission form of government, 3818 (32). 
See also Logs and Logging. 





LUMBER YARD. | 
licenses, taxes and regulations in cities, 3599 (70). 
under commission form of government, 3818 (65). 





LUNATICS. 
property of, how listed for taxation, 2004. 
not liable for road labor, 2006. 


LUNCH COUNTERS. 
guests at, to be apprised of the use of oleomargarine, 2860. 


McKENZIE COUNTY. 
provisions relative to the organization of McKenzie county, 3245-3249. 


MAGISTRATES. 
as to police magistrate in cities, see Cities, § 18. 
defined, 10365, 10528. 
who are, 10365, 10529. 
power of county judge to sit as committing magistrate, 8964. 
profanity in presence of, summary conviction, 9227. 
arrest of persons committing offence in presence of, 10572. 
disclosing contents of deposition misdemeanor, when, 9421. 
jurisdiction of, in criminal actions, 10402. 
powers of, 
on Sundays and holidays, 7338. 
to issue subpoenas, 11024. 
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MAGISTRATES — (continued). 


duties of, 
as to issuance of warrant, 10535. 
to issue warrant in proceedings for security to keep the peace, 10410. 
upon complaint in criminal matters against corporations, 11078. 
to arrest without warrant, when, 10057. 
as to investigation of violation of prohibition law, 10116. 


MAIL, 
service by, 7952-7954. 
‘service by, of summons in actions in eminent domain, 8209. 
right to serve process and notices of the county court by mail, 8553. 


MAIL CARRIERS. 
exempt from jury duty, 814. 


MAIMING. 

defined, 9505. 

self, 9506. 
exciting sympathy, 9507. 
instrument or manner immaterial, 9508. 
by disfigurement described, 9509. 
design to maim inferred, 9510. 
premeditated design sufficient, 9511. 
subsequent recovery; conviction, 9512. 
punishment for, 9513. 
coverture no excuse for, 9213. 
committed in riot, punishment of, 9808. 
animals, misdemeanor, 10053. 





MAJORITY. 
authority of, 7314. 
of partnership governs, 6402. 


MALES. 
when of age, 4335. 


MALICE. 
defined, 10360. 


when inferred in arson, 9855. ; ; : 
allowance of interest in action for malice in the discretion of the jury, 7143. 


right to recover exemplary damages in actions involving malice, 7145. 


MALICIOUS MISCHIEF. 
defined, 10050, 10051. 
as to animals, 
poisoning domestic animals, 10052. 
killing, maiming or torturing animals, 10053. 
abusing domestic animals, 10054. ee 
keeping houses or pits for fighting animals, 10000. 
instigating fights between animals, 10056. 
officer’s duty to arrest, 10057. 
wounding or trapping birds in cemetery, 10058. 
injuring house of worship, 10060. 
endangering human life with explosive, 10062. 
destroying building with explosive, 10061. 
malicious injury to freehold, 10063. 
burning buildings, grain and hay, 10059. 
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MALICIOUS MISCHIEF — (continued). 


injuring timber and certain fixtures, 10064. 
injury to farm buildings, 
when felony or misdemeanor, 10083. 
how punished, 10084. 
punishment where act was conjointly committed, 100865. 
how value determined, 10086. 
commissioners may offer reward for conviction, 10087. 
injuring standing crops, 10065. 
injuring fruit or melons, 
in daytime, 10066. 
in nighttime, 10067. 
injuring fruit trees, 10068. 
removing landmarks, 10069. 
breaking gas or water pipe, 10082. 
interfering with piers and booms, 10070. 
destroying dam, 10071. 
removing or injuring piles, 10072. 
removing buoy from Missouri river, 10073. 
removing or making signal lights, 10074. 
injuring written instrument, 10075. 
mutilating election returns, 10076. 
injuring works of art or improvement, 10080. 
destroying works of literature or art, 10081. 
Opening and reading sealed letter, 10077. 
disclosing telegraphic despatch, 10078. 
secreting telegraphic despatch, 10079. 


MALICIOUS PROSECUTION. 
in procuring search warrant without cause, 1138. 
duty of police magistrate where it appears that prosecution was malicious, 3659. 
costs to be taxed against complaining witness, when, 10610. 


MALICIOUSLY. 
defined, 10360. 


MALPRACTICE, 
limitation of action for, 7377. 


MALT. 
defined, 10157. 


MALT BEER. 
defined, 10157. 


MALT LIQUOR. 
malt liquor as intoxicating, 10105. 
judicial notice that beer is, 7938. 


MANDAMUS. 
parties to, 8443, 
judgment, motion and order defined, 8444, 
by and to whom issued, 8457. 
when issued, 8458. 
alternative or peremptory, 8459. 
when writ may issue, 8460, 
answer to writ. 8461, 


when jury may assess damages, 8462. 
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MANDAMUS — (continued). 

latitude of proof, 8463. 

motion for new trial, when made, 8464. 

transmission of verdict, 8465. 

hearing, 8466. 

damages, 8467. 

how writ served, 8468. 

disobedience to writ; punishment, 8469. 

what writs issued in vacation, 8474. 

rules and practice, 8475. 

new trials and appeals, 8476. 

original jurisdiction of supreme court to issue writ of, 7339. 

of common carriers to compel filing schedule of rates, 4727. 


MANIFEST. 
making false, how punished, 9980. 


MANSLAUGHTER. 
See Homicide. 


MANUFACTURER. 
definition as to taxation, 2109. 
property of, how listed, 2109. 
duty to furnish certain statistics to state statistician, 164. 
adulterated food prohibited, 2879. 
of drugs, duties of, 2939. 
of formaldehyde, duties of, 2926. 
of paint, duties of, 2923. 
of paris green, duties of, 2933. 
of soda water, protection to, 2922. 


MANUFACTURING CORPORATIONS. 
See Mining and Manufacturing Corporations. 


MAPS. 

county commissioners authorized to have map of county made from original survey by 
the United States, 3279. 

of wagon roads to be filed, 4823. 

of railroad and telephone companies to be filed, 4813-4818. 

of public land, when to be made, 313. 

biological map of the state to be prepared, 1556. 

showing boundaries of school districts of the county to be prepared by county superin- 
tendent of schools, 1129. 

showing school district of counties to be prepared by county auditors, 1149. 


MARES. 
See Animals. 


MARINE INSURANCE. 
See Insurance, § 5. 


MARKETS. 
fraud affecting price, misdemeanor, 9787. 
power of cities to establish and maintain markets and market houses, 3599 (35), 
3818 (28). 
as to the establishment and regulations of in villages, 3861 (8). 
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MARKS AND BRANDS. 

of animals, see Animals, § 2; see also Labels. 
of food regulated, 2880. 
food products when placed in cold storage to be branded, 3155. 
cold storage goods to be branded before sale, 3157. 
of seeds, 2898. 
on containers of illuminating oils, 3064. 
false brand on oils sold for illuminating purposes, 3074, 
appropriation of, punishment, 9713. 
obliterating from wreck property, 9723. 
defacing from logs, 9724. 
effacing from estray or lost goods, felony, 10245. 
fees or recording, 3511. 


MARRIAGE. 
§ 1. In general. 
defined, 4357, 
consent, 
consent of parties as an essential, 4357. 
age of consent for, 4358. 
consent of parent or guardian when necessary, 4358. 
consent of parent or guardian when necessary for marriage, 4358. 
contract of, required to be in writing, 5888. 
contracts for by Indians, valid, 4365. 
who may solemnize, 4361. 
remarriage of divorced persons, when, 4379. 
record or certified copy of, are evidence of, 4367. 
validity of, 
if valid where contracted valid in state, 4366. 
when void because of consanguinity, 4359. 
void, if former husband or wife living, when, 4360. 
fees of justices of the peace for performing marriage ceremony, 3530. 
§ 2. Regulations as to persons permitted to marry. 
person prohibited from marrying, 4373. 
performance of marriage ceremony between certain persons prohibited, 4374. 
affidavit of fitness to marry required, 4375. 
licenses not to be issued to intoxicated person, 4376. 
ceremony not to be performed if either person is under the influence of liquor or drugs, 
4376. 
fee of physician for examination and affidavit, 4377. 
penalty, 4378. 
§ 3. License and certificate, 
not to be solemnized without license, 4361. 
certificate to be issued by person solemnizing, 4361, 
execution and writ of, 436). 
license, how obtained, 4362. 
form of license and certificate, 4363. 
record of, to be kept by county court, 4364. 
§ 4. Effect of generally. 
marriage of executrix as grounds for revoking letters testamentary or administration 
with the will annexed, 8651 (3). 
marriage of an administratrix as revoking letters of administration, 8657. 
marriage of minor as termination of guardianship, 8920. 
effect of upon wills, 5666-5668. 
action not abated by, 7408. 
of minor terminates parental authority. 4429. 
of ward as terminating guardianship, 4470-4471, 
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§ 5. Restraints on. 
restraints upon void, 5286. 
exceptions, 5285, 
contract in restraint of, void, 5931. 
§ 6. Annulment of. 
annulment of, causes for, 4368. 
marriage annulled when consent to was obtained by force, 4368, 
annulment of, limitation of action for, 4369. 
children begotten before annulment legitimate, 4370. 
custody of children after annulment, 4371. 
effect of judgment of annulment of, 4372. 
§ 7. Dissolution of. 
death, 4379. 
judgment of divorce, 4379. 
§ 8. Seduction and breach of promise. 
seduction under promise of, 9575. 
as defence to seduction, 9576. 
damages for breach of promise of marriage, 7164. 
§ 9. Crimes in connection with. 
unlawful defined, 9613. 
of bigamist prohibited, 9610-9613. 
license issuance, trial to law, punishment, 9727. 
neglect to record certificate, misdemeanor, 9727. 
solemnization of, without license, misdemeanor, 9728. 
failure to execute certificate, misdemeanor, 9728. 
performing ceremony without authority, misdemeanor, 9729. 
performing without authority, valid, when, 9730. 
compelling, by duress, etc., punishment for, 9570, 9571. 
personating another falsely in, 9964. 
§ 10. Miscegenation. 
marriage between white and negro persons forbidden, 9582. 
definition of negro persons, 9583. 
issuing license of marriage between negroes and whites, punishment for, 9584 
performing marriage between negroes and whites, punishment for, 9585. 
certain marriages between whites and negroes declared valid, 9586. 
unlawful co-habitation between negroes and whites, 9587. 
whites and negroes living in adultery or fornication, punishment for, 9588. 





MARRIED WOMEN. 
rights and capacities of, 4411. 
liabilities of, 4411. 
right of married woman to be appointed administratrix, 8657. 
right of married woman to be appointed administratrix or guardian, 8682. 
competency of married woman to act as executrix or administratrix, with the will 


annexed, 8651 (3). 
powers of, to make wills, 5741. 
effect of marriage of woman upon prior will, 5668. 
acknowledgment of conveyance by, 5568. 
residence of, for benefit of poor law, 2501. 
children, residence of, for benefit of poor law, 2501. 
authority of, in respect to powers, 5417. 
execution of power by, 5400, 5401. 
——— power of married woman, when valid, 5420. 
special and beneficial power to, when valid, 5427. 
as parties to action, 7398. 
undertaking for appearance of, as witnesses, 10619. 
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MARRIED WOMEN — (continued). 


judgments for and against, 7679. 
executions against, 7716. 
See also Husband and Wife. 


MARSHAL. 


village marshal, see Villages, § 10. 
of supreme court, see Courts, Supreme, § 4. 


MARSHALING. 


lien for taxes, 2171. 
order of payment where lien covers several things, 6716. 


MARSH ELDER. 


as noxious weed, 2900. 


MARSHES. 


setting fire to, misdemeanor, 9774, 9775. 


MASCULINE. 


words used in, includes feminine and neuter, 7307. 


MASTER. 


of ship, see Ships and Shipping. 


MASTER AND SERVANT. 


§ 1. 


§ 3. 


See Employment; Apprentices. 

In general. 

definition of employment; employer; employee, 6105. 

servant, defined, 6134. 

right to specifically enforce contract to render personal services, 7197. 

causes for discharge, 6140. 

time of servant belongs to master, 6138. 

production of service belongs to whom, 6119. 

stockholder of industrial corporation, liable for labor, 4984. 

what force may be used in protection of master or servant, 4356. : 
securing transportation or advancement fraudulent, misdemeanor, 9973, 9974. 
liability of owner of passenger conveyance for negligence of driver, 2054a. 
embezzlement by servant, 9935. 

intimidation of laborers, misdemeanor, 10240. 

by employer, misdemeanor, 10241. 


. Obligations of employer. 


indemnity to employce, when, 6106. 

exception, assumption of risk, fellow service, 6107. 
indemnity for employer’s negligence, 6108. 

Obligations of employee. 

obligations of gratuitous employee, 6109-6111. 

duties of employee for reward, 6112. 

employee for his own benefit, 6113. 

degree of care to be exercised, 6112. 

must obey master, 6115. 

must conform to usage, 6116. 

must exercise reasonable skill, 6117. 

must use all skill possesses, 6118. 

to account to employer, 6120, 6139. 

not to deliver property to master without demand, 6121. 
to give master’s business preference, 6122. 

to exercise ordinary care in selecting substitute, 6123. 
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MASTER AND SERVANT — (continued). 
liability of employee for culpable negligence, 6124. 
surviving employee to act when, 6125. ; 
obligations in confidential employments, 6126. 
§ 4. Interference with relation of. 
abduction, seduction, injury or enticement, forbidden, 4355. 
intimidation of laborers, misdemeanor, 10240. 
§ 5. Term of hiring. 
hiring presumed to be for wage term, 6135. 
presumed for month, when, 6136. 
renewal presumed for same term and wages, 6137. 
term of contract, unenforceable after two years, 6114, 
§ 6. Termination of employnient. 
what constitutes termination, 6127. 
continuance in certain cases, 6128. 
employment at will, terminates on notice, 6129. 
wilful breach of duty or incapacity, 6130. 
for breach of employer’s obligations, 6131. 
compensation when dismissed for cause, 6132. 
compensation when employee quits for cause, 6133. 
§ 7. Employers’ liability. 
liability of master, generally, 6106, 6108. 
assumption of risk, 6107. 
fellow service, 6107. 
liability of railroad company for injuries to employecs, 4£03. 
liability of common carriers for injuries to servant, 
fellow servant doctrine abrogated, 4804. 
contributory negligence doctrine modified, 4707, 4805. 
contracts to avoid liability void, 4806. 
limitation of action, 4807. 
employee as used in article requiring headlights on locomotives defined, 4694. 


MATE. 
defined, 6161. 
See also Ships and Shipping. 


MAXIMS OF JURISPRUDENCE. 
maxims, 7243-7247. 
Vvolenti non fit injuria, 7249. 


MAYHEM. 
See Maiming. 


MAYOR. 
See Cities, § 10, 


MEASURES, 
See Weights and Measures. 


MEAT. 
See generally, Food. 
from diseased animals, regulations concerning, 2698. : 
power of cities to provide for the place and manner of sale, 3599 (36). 
power of cities to provide for and regulate inspection of, one (38). ; 
regulations affecting the sale of, in cities under commission form of government, 


3818 (29) (31). 
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MEAT MARKET. 
sanitation of, see Food, § 2. 


MECHANIC’S LIENS. 
owner, defined, 6828. 
sub-contractor defined, 6830. 
who may have and for what, 6814. 
on railway contracts, 6819. 
right to, not impaired by taking security, when, 6831. 
lien where single contract covers several buildings, 6817. 
land subject to lien, 6823. 
liens on buildings on homesteads, 6824. 
on homestead, 5607. 
property of independent school district, 1309. 
fee for filing and indexing mechanic’s lien, 3498. 
duty of material-man, 6814. 
notice of lien to be filed, 6815. 
notice and consent of owner required, 6816. 
lienor to file account of claim with clerk of court, 6820. 
duty of clerk of court, 6821. 
priority of, 6822. 
actions to enforce, 6825. 
limitation of actions for foreclosure of, 7375. 
owner may require suit to be commenced, how, 6826. 
assignment of claims for, 6827. 
satisfaction, when, where and how filed, 6829. 
penalty, 6829. 
penalty for filing unlawful lien, 6817. 





MEDICAL EXAMINERS. 
as to veterinary medical examiners, see Veterinarians, § 2. 


MEDICAL EXAMINERS, BOARD OF. 
creation of, 458. 
appointment of, 458. 
qualification of members of, 458. 
term of office of, 458. 
officers of, 459. 
mecting for examination, 459. 
record and rules of, 459. 
powers of, 
to administer oaths and summon witnesses, 460. 
to enforce powers of, 460. 
to issue license for practice, 461. 
examinations by, 
how conducted, 464. 
subjects, 464. 
qualifications of applicants for licenses, 466. 
licenses to be issued, fees for, 467. 
revocation and refusal of license, 468. 
licenses to practice medicine to be recorded, 469. 
fraudulent impersonation of applicant for license, 470. 
fraudulent devices to procure license, 
penalty for, 470. 
penalties for violation of law, 470. 
membership of board, 
removal of members by governor, 471. 
ineligible for more than two successive terms, 471. 
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MEDICINE. , 


not to be compounded by unlicensed person, 475. 
practice of, what constitutes, 463. 

adulteration of, misdemeanor, 9741, 9765. 

sale of adulterated, misdemeanor, 9741. 


MEETING. 
disturbance of religious, as misdemeanor, 9247. 
acts deemed disturbance of religious meeting, 9248. 
political, disturbance or prevention of, misdemeanor, 9269-9271. 
disturbance of lawful, misdemeanor, 9806. 
Police to attend public meetings, when, 10427, 


MEMORIAL DAY. 
certain games and sports, prohibited, 10236. 


MENACE. 
defined, 5847, 


MENDICANTS. 
power of cities to restrain and punish, 3599" (56). 
power of cities under commission form of government to restrain and punish, 3618 (51). 


MERCANTILE AGENTS. 
judicial notice of, 7938. 


MERCHANT. 
property of, listed how and when, 2107, 2108. 
definition as to taxation, 2109. 
lien of, for repairs on personalty, 6877. 
when guilty of embezzlement, 9933. 


MERCHANT, TRANSIENT, 

defined, 3036. 

fees for, 3036. 

fire sale merchant, 
license for, 3037. 
application for license, 3038. 
fees and penalty, 3039. 
local license fee, 3040. 
license fee to go into general fund, 3041. 
penalty for violation of act, 3042. 


MERIT SYSTEM. 
to be maintained in penitentiary, 11266. 


MESMERISM. 
power of the city to license, tax, regulate, and prohibit persons practicing, 3599 (30). - 


MESSAGES. 
See Carriers, § 9; Telegraph Companies; Telephone Companies. 


METEOROLOGICAL. 
statistics relative to, to be tabulated, 1564. 


MIDWIVES. 
to be registered, 449. 
duty of, when child is born blind, 3168-3170. 
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MILEAGE. 
of members of board of contest of presidential electors, 1069. 
of presidential electors, 1038. 


MILEAGE BOOKS. 
provision relative to, 4796. 


MILE BOARDS. 
injuring or removing, misdemeanor, 10042. 


MILITARY GROUNDS. 
right of way across, 2049. 


MILITARY INSTRUCTION. 
required to be given at state normal and industrial school at Ellendale, 1733. 


MILITARY POSTS AND RESERVATIONS. 
jurisdiction over, ceded to United States, 4. 
legal process of state in property ceded, 4. 


MILITIA, 
$ 1. In general. 
persons subject to military duty, 2347. 
enrollment, 2348. . 
notice to persons entered upon list liable to military duty, 2349. 
classification of militia, 
national guard, 2350. 
reserve militia, 2350. 
when the articles of war of the United States are in force, 2358. 
discipline and exercise to conform to that of the army of United States, 2401, 2440. 
while in active service, how governed, 2358a. ; 
reports, required by United States to be prepared under the supervision of adjutant- 
general, 2360. 
accounts, audit and payment, 2364. 
armory property, mortgaging, to the state, 2416. 
organization not attached to brigade, 2441. 
separate companies, defined, 2433. 
where superior officer is absent or disabled, 2436. 
amending or repealing military code, what necessary, 2435. 
§ 2. National guard. 
active militia to be known as North Dakota national guard, 2350. 
how composed, 2350, 2365. 
power of governor to increase, 2365. 
maximum number established by law, 2365. 
consolidation or discharge of organizations by commander-in-chief, 2365a. 
organization and government of national guard determined by customs of U. S. army, 
when, 2440. 
§ 3. Reserve militia. 
defined, 2350. 
method of drafting reserves, 2354. 
punishment for failure to appear, 2355. 
organization, 2356. 
when called out, 2356. 
§ 4. Service. 
state’s right to require without compensation, 7. 
persons subject to militia duty, 2347. 
list of persons liable to perform military duty to be filed with county auditor, 2348. 
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MILITIA — (continued). . 
time for making claim for exemption from military duty, 2349. 
list of persons liable to perform military duty to be made by assessor, 2348. 
punishment for failure of member to appear when called into service, 2355. 
excuses from military duty, 2400. 
war service, credit for, 2392. 
§ 5. Powers and duties of governor. 
commander-in-chief, 2351. 
staff of governor, 2352. 
power of governor to call into service, 2353. 
proclamation of state of insurrection, 2357. 
to authorize expenditures, when, 2364. 
to increase national guard, when, 2365. 
to discharge or consolidate organization, 2365a. 
§ 6. Organization of national guard. 
minimum strength of infantry company, 2366. 
minimum strength of infantry regiment, 2366. 
minimum strength of battery of field artillery, 2367. 
hospital corps, 2368. 
$ 7. Adjutant-general. 
qualifications, appointment, 2373. 
salary, 2360a. 
attorney-general to be legal adviser, 2363. 
reports of, 2360. 
powers, 
in general, enumerated, 2360, 2360a. 
duties, 
in general, enumerated, 2360, 2360a. 
inspect military companies at state normal and industrial school at Ellendale, 1734. 
furnish muskets to state normal and industrial school at Ellendale, 1736. 
to loan muskets to university, 1560, 1561. 
$ 8. Chief of supply. 
duties in general, enumerated, 2360a. 
bond, 2360a. 
$ 9. Paymaster-general. 
duties in general, 2361. 
bond, 2361. 
appointment of, 2373. 
§ 10. Commanding officer. 
conduct in case of insurrection, 2397. 
right to call out national guard in case of insurrection or invasion, 2398. 
§ 11. Officers. 
order of appointment, 2373. 
appointment, | 
of adjutant-general, 2373. 
of judge-advocate, 2373. 
of paymaster-general, 2373. 
of brigadier-general, 2374. 
of staff and other officers, 2374. 
of colonels and majors, 2373. 
election of captains and lieutenants, 2373. 
elections, when and how held, 2375. 
—— appeals from, 2376. 
oath of office, 2377. 
supernumerary officers, 2378. 
resignations, 2379. 
retirement and discharge, 2380. 
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MILITIA — (continued). 


retired officers subject to orders of commander-in-chief only, 2380a. 
examination and discharge of officer, 2381. 
removal of, 2382. 
rank, determination of, 2382a. 
transfer of, 2388a. 
discharge of, on removal from state, 2388a. 
responsibility for efficiency, 2393. 
§ 12. Commissions. 
conferred by governor, 2369. 
eligibility of officers, 2370. 
examinations for, 2371. 
examining board, appointment, 2372. 
$ 13. Noncommissioned officers. 
appointment of, 2387. 
warrant, 2387. 
§ 14. Enlisted men. 
dropped from rolls, when, 2388. 
taking from dropped, 2389. 
transfer of, 2388a. 
discharge on removal from state, 23888. 
retirement of, 2390. 
§ 15. Enlistments. 
minors, consent of parents, 2383. 
qualifications, 2383. 
enlistment papers, 2385. 
re-enlistment, 2384. 
transfer, 2386. 
false oath as to any statement perjury, 2385. 
§ 16. Drafting. 
method of drafting reserves for service, 2354. 
punishment for failure to appear when called into service, 2355. 
§ 17. Discharge from service. 
of officer, after examination, 2381. 
of officer or enlisted men on removal from state, 2388a. 
other grounds for, 2391. 
§ 18. Armory commission. 
members, 2362. 
powers and duties, in general, 2362. 
attorney-general legal adviser, 2363. 
§ 19. Board of armory supervisors. 
how constituted, 2412. 
duties in general, 2412. 
to transfer armory property when military organization is mustered out of service, 2415. 
§ 20. Duty. 
drills and parades, 2394, 
practice marching, 2395. 
prizes authorized for small arms practice, 2396. 
for acts done while on duty, 2359. 
excuse from duty, when given, 2400. 
§ 21. Liability of members. 
for acts done while on duty, 2359. 
security for costs in action against member, 2359. 
§ 22. Equipment. 
organizations to be provided with equipment by the state, 2407. 


commissioned officers to provide themselves with uniform and equipment prescribed by 
governor, 2408. 
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MILITIA — (continued). 
enlisted men to be furnished uniforms by the state corresponding with that of the United 
States army, 2409. 
officers and men personally responsible for all military equipment furnished by the state, 
2410. 
uniform and equipment to conform with those used by the United States army, 2411. 
§ 23. Supplies. 
purchased by adjutant-general, 2360. 
purchase by commanding officer in case of necessity, 2364. 
§ 24. Compensation for military services. 
ordinary services, 2417. 
when aiding the civil authorities, 2418. 
officers of boards, commissions and courts, 2419. 
officers and enlisted men assigned to special duties, 2421. 
allowances to officers to assist in uniforming and equipping themselves, 2422. 
pay and care for men injured or disabled while engaged in military service, 2436. 
§ 25. Pensions. 
who entitled to, 2423. 
striking names from pension rolls, 2424. 
proof required to be placed on pension roll, 2424. 
pension examiners, 
duties enumerated, 2425. 
pension examining board, appointment, 2425. 
§ 26. Special privileges. 
exemption of members from civil process, 2427. 
right of way on highway, 2428. 
right to free passage through toll gates, 2429. 
exemption of members from jury duty, 2430. 
§ 27. Encampment ground. 
controlled by governor, 2432a. 
military board for management of encampment ground, appointment, 2432a. 
compensation of members of board, 2432b. 
§ 28. Military association. 
formation of association by a military company, 2437. 
expulsion from military organization for violation of by-laws, 2438. 
rules and regulations, 2439. 
§ 29. Appropriations. 
for erection of armories, 2413. 
state treasurer to keep separate account with each company, 2413. 
medals for service, appropriation for, 2426a. 
appropriation for census and maintenance of national guard, 2442. 
§ 30. Military courts. 
in general, 2402. : 
officers of military courts exempt from prosecution for acting under authority of the 
court, 2403. 
presumption of jurisdiction, 2404. 
bond to secure presence of accused, 2405. 
Officers, 2405. 
fines, collection, 2405. 
court-martial, how constituted, 2406. 
expenses of delinquency court, how paid, 2420. 
powers of court-martial, not affected by penal code, 10379. 
§ 31. Offenses. 
unlawful wearing of uniform and devices indicating rank, penalty, 2431. 
unlawful conversion of military property, penalty, 2431. 
penalty for trespassing upon military grounds of state armory, 2432. 
military parade by unauthorized body, 2433. 
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MILITIA — (continued). 


unauthorized organization of military company forbidden, 2433. 
seizing military stores, punishment, 9847. 


MILK. 
See Dairy Products. 


MILLET. 
weight of bushel of, 3006. 


MILLS. 
dams for milling purposes, 8304-8317. 


MINERAL. 
right to take as easement, 5330, 5331. 


MINES AND MINING. 
See Mining and Manufacturing Corporations. 
$ 1. In general. 
mines as real property, 2076. 
minerals as real property, 2076. 
quarries as real property, 2076. 
owners of mines to furnish certain statistics to state statistician, 164. 
duty to fill abandoned mines, 2000, 2001. 
school of, in university to make experimental tests, 1573. 
usage governs conflicting claims to mines, 8163. 
right of mine owner to take lands by eminent domain, 8203. 
state engineer as ex-officio coal mine inspector, 8239. 
homicide in forceably taking mine, 9487. 
conspiracy against, how punished, 10242. 
$ 2. Lode claim. 
length of, 2443. 
width of, 2444. 
discoverer to record claim, 2445. 
manner of location, 2447. 
surface boundary, how marked, 2448. 
requisites of location, 2449. 
time for sinking discovery shaft, 2450. 
may not be followed beyond exterior line, 2452. 
owner of surface may demand security from operator of mine, injunction, 2453. 
annual work, amount required, 2455. 
relocating abandoned claims, 2456. 
location certificate, 
contents, 2445. 
to be recorded, 2445. 
when void for want of sufficient description, 2446. 
construction of certificate, 2451. 
right to file amended certificate, 2454. 
to contain but one location, 2457. 
fee for recording, 2458. 
$ 8. Disputed mining property. ; 
proceedings in district court for determination of rights to disputed mining property, 
2459, 2460. 
order of survey, when made, 2459. 
§ 4. Miner’s lien. 
lien for work, or material furnished, 6836. ent 
account of claim to be presented to the owner; amount to be deducted from pay™ 
to contractor, 6837. 
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MINES AND MINING — (continued). 
duty of owner when account presented, 6838. 
amount due contractor recovered from owner, 6839. 
account to be made and filed with clerk, 6840. 
foreclosure, 6841. 
satisfaction must be granted when lien paid, 6842. 
applicability of chapter to oil wells, 6843. 
§ 5. License and statistics. 
license, how procured, 3081. 
statistics to be furnished, 3082. 
report to commissioner of agriculture, 3083. 
penalty for failure to comply with law, 3084, 
§ 6. Coal mines. 
statistics, 170. 
provisions for assessment of, 2119-2121. 
valuation of, how to be determined, 2122. 
side tracks, when required, 4767. 


MINES, STATE SCHOOL OF. 
See University of North Dakota. 


MINING AND MANUFACTURING CORPORATIONS. 
See Mines and Mining. 
how formed; term of existence, 4981. 
purpose to be stated, 4982. 
loan to stockholders forbidden; penalty, 4982. 
accounts; publicity; statement, 4983. 
stockholders liable for labor, 4984. 
annual report; verification, 4985. 
demand for statement of assets and liabilities; penalty for refusal, 4986. 
office out of state; main office in state, 4987. 
directors liable for violation of law resulting in insolvency, 4988 
to file statement before offering stock for sale, 4989. 
form of statement, 4990. 
secretary of state to keep docket of statements open for inspection, 4991. 
penalty for violation of article, 4992-4994. 


MINING EXPERIMENTAL STATION. 
See North Dakota State University. 


MINISTERS. 
exempt from jury duty, 814. 
to be member of board of visitors for poor farm, 2540. 
may solemnize marriages, 4361. 
not to solemnize marriage of unfit person, 4374. 


MINK. 


Open season for, 10303. 


MINORS. 
See Infants. 


MISBRANDING. 
of seeds, prohibited, 2901. 
of food, prohibited, 2880. 


MISCEGENATION. 


See Marriage, § 10. 
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MISDEMEANOR. 
See generally, Crime. 
$ 1. In general. 
as a crime, 9196. 
defined, 9197, 10387. 
no accessory in, 9220, 
arrest for, when may be made, 10560. 
duty of officer on arrest for, 10544. 
defendant may appear by counsel, 10709. 
presence of defendant at trial, 10771. 
verdict in case of, presence of defendant on return, 10877. 
judgment on, may be pronounced in absence of defendant, 10926. 
punishment for, generally, 9205. 
compromise of, provisions for, 11107. 
limitation of prosecution for, 10522. 
§ 2. Certain acts designated. 
act of state board of control or subordinate in making excessive appropriations, 252. 
removal or disposal of personal property on which taxes are unpaid, 2170. 
to practice veterinary medicine, when, 2716. 
to remove mortgaged personalty from county, 8135. 
performance of act prohibited by statute, no other penalty prohibited, 9433. 
aiding or abetting in commission of crime, as, 10333. 


MISJOINDER. 
of cause of action as grounds for demurrer, 7442. 


MIS-LABELING. 
of seeds, prohibited, 2901. 


MISNOMER. 
allowed, when, 7483. 
in actions against corporations waived, 7983. 


MISPRISION. 
of treason; defined, 9448. 


MISSOURI RIVER. 
dedication of parks on islands in, 2071. 
removing buoy from, misdemeanor, 10073. 
requisites of passenger tickets on, 10026. 


MISTAKE. 
a8 avoiding contract, see Contracts. 
classified, 5853. 
mistake of fact, 5854. 
mistake of law, 5855. 
mistake of foreign law is mistake of fact, 5856. 
restoration of thing obtained by, when to be made without demand, 5947. 
as affecting right to specific performance of contract, 7198 (4). 
things obtained through, held in trust, 6280. 


MITIGATION OF PUNISHMENT. 
court to hear evidence of, before sentence, 10937-10939. 
restoration of property embezzled, 9939. 
punishment for contempt as, 10332. 
of juvenile offenders, 10347. 
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MOCK AUCTION. 
punishment for, 9972. 


MONEY. 
loan of, see Loan. 
defined, 2074. 
judicial notice of, 7938. 
exchanged, warranted genuine, 6006. 
obtained by sheriff by levy, not to be sent by mail, 7774. 
attempting to extort, 9949. 
obtaining by false pretense, 9970. 


MONEY CHANGERS, 
power of cities to tax, license and regulate, 3599 (70). 
power of cities under commission form of government to license, tax and regulate, 
3818 (65). 


MONTH. 
defined, 7303. 


MOON. 
judicial notice as to time when moon rises and sets, 7938, 


MORAL OBLIGATION. 
as good consideration for contract, 5873. 


MORBID PROPENSITY. 
to crime, no excuse for crime, 9209. 


MORPHINE. 
any product containing, must be labeled, 2942. 


MORTALITY, 
Carlisle tables of, as evidence, 7922. 


MORTGAGE. 
§ 1. Provisions relating to all mortgages. 
in general, 
mortgages defined, 6725. 
formalities necessary, 6725. 
lien of special, independent of possession, 6726. 
possession unnecessary, when, 6727. 
chapter on mortgages not applicable to bottomry, 6728. 
when transfer deemed a mortgage, 6727. 
when transfer may be shown to be a mortgage, 6729. 
what may be mortgaged, 6730. 
after-acquired title subject to, 6731. 
mortgagor not bound to perform act secured, when, 6732. 
assignment of debt carries security, 6733. 
of property adversely held, 6734. 
may confer power of sale, 6735. 
power of trust, 6736. 
Tequisites of power of attorney to execute, 6737. 
factor cannot execute mortgage on principal’s property, 6370. 
lien upon what property, 6738. 
against all claiming under mortgagor; exception, 6739. 
mortgagee not entitled to possession, 6740. 
foreclosure, method of, 6741. 
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MORTGAGES — (continued). 
in general — (continued). 
duty of recorder of deeds as to recording mortgages, 3330. 
fees for recording, 3511. 
value of instrument in writing prectimed to be that of the property to which it 
entitles its owner, 7180. 
contracts of, subject to chapter on liens, 6703. 
mortgaged roperty subject to execution, 7721. 
mortgaged property subject to attachment, 7548. 
assignment, 
record of, 6742. 
operation of record, 6742. 
of what record of assignment is not notice, 6743. 
discharge, 
manner of discharge by certificate, 6744. 
discharge by foreign executor or administrator, 6745, 
discharge by heir or legatee, 6746. 
discharge by foreign guardian of minor, 6747. 
record of certificate of discharge, 6748. 
mortgagee required to discharge, when, 6749. 
penalty, 6749. 
fees for satisfaction of, 3511. 
§ 2. Provisions as to mortgages on personalty. 
in general, 
form, 6756. 
conditional sales to be in writing and filed, 6757. 
void as to whom, unless filed, 6758. 
filing, notice to whom, 6759. 
where property in transit deemed to be, 6760. 
mortgage as to personal property valid only as to property in county, 6761. 
filing mortgage of personal property in different counties, 6761. 
renewal, 6762. 
how executed, 6763. 
duty of register of deeds; cancellation, 3330, 6764. 
registry index, 6765. 
when mortgagee may take and dispose of property, 6766. 
satisfaction of, before maturity, 6769. 
ship mortgages, 
where to be recorded, 6767. 
provisions not applicable, 6767. 
removing or destroying property subject to, 10248. 
as payment of insurance premiums, void when, 4957. 
fees, 
fees for preparing abstract of, 3511. 
fees for filing abstract of chattel mortgage, 3511. 
fees for filing and indexing satisfaction of, 3511. 
fees for filing and indexing renewal of, 3511. 
foreclosure of chattel mortgage, 
power of sale; foreclosure authorized, 8123. 
when proceedings enjoined, 8124. 
publication of notice of sale, 8125. 
contents of notice, 8126. 
when sale made; postponement, 8127. 
report of sale, 8128. 
disposition of proceeds, 8129. 
who may purchase at sale, 8130. 
stipulations waiving provisions of article void, 8131. 
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MORTGAGE — (continued). 
foreclosure of chattel mortgage— (continued). 
fees for publication of notice, 8132. 
places of sale designated, 8133. 
how redemption from sale made, 8134. 
certificate of redemption, 8136. . 
misdemeanor to remove mortgaged property from county, 8135. 
attorney’s fees in foreclosure, 7792. 
§ 3. Provisions as to mortgages on realty. 
in general, 
form, 6750. 
how executed, acknowledged, certified and recorded, 6752. 
possession of land not necessary to, 9407. 
on life estate does not suspend power to lease, 5431. 
effect of, 5432. 
right of executors and administrators to mortgage the estate of the decedent, 8790, 
8791. 
duty of executors, administrators or guardians upon the sale of land subject to 
mortgage, 8786. 
effect of payment of taxes by mortgagee, 2211. 
made or taken in good faith legalized, 5577. 
for purchase price, priority of, 6715. 
on road belonging to wagon road corporation, 4832. 
what railroad fixtures subject to, 4623. 
as security for loans and building associations, 5124. 
assignment of mortgages securing loans from school fund, 292, 
limitation of actions on contracts contained in, 7374. 
record, 
mortgage to be recorded, 5550. 
how recorded, 6752. 
to whom record is notice, 6753. 
separate paper showing that grant was intended as mortgage to be recorded, 6754. 
defeasance of defeasable grant to be recorded, 6755. 
in unorganized counties, where recorded, 5559. 
priority of number entered upon filing with register of deeds prima facie evidence 
of priority of filing, 3336. 
record of satisfaction by railroad company, 4624. 
on homestead, . 
as lien upon homestead, 5607. 
of homestead in case of insanity, 5639. 
devise of mortgaged property, 
effect of, 5670. 
title of mortgagor in good faith not impaired by devise, 5727. 
satisfaction, 
by railroad company, how executed and recorded, 4624. 
by devisee, 6751. 
foreclosure, 
in general, 
of mortgage, place of trial for, 7415. 
foreclosure of mortgages securing loans from gee fund, 292. 
iff’s fees for selling property on foreclosure, 3514. 
aia of Srsatite iolalis - executor or administrator before foreclosing 
mortgage against the estate, 8736. 
limitation of actions for foreclosure of, 7374. 
by advertisement, 
power of sale; foreclosure authorized, 8073. 


when proceedings enjoined, 8074. 
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MORTGAGE — (continued). 
foreclosure — (continued). 
by advertisement — (continued). 
agent and attorney must have power of attorney to foreclose, 8075. 
foreclosure by attorney or agent not valid, when, 8076. 
prerequisites to right to foreclose, 8077. 
foreclosure for instalments, 8078. 
how notice published, 8079. 
form of notice, 8080. 
how sale made, 8081. 
separate sale of tracts, 8082. 
mortgagee may purchase, 8083. 
certificate of sale, contents, record, 8084. 
redemption, 
by whom; rites, 8085. 
notice to officer of redemption, 8086. 
disposition of surplus, 8087. 
petition of claimant for surplus, 8089. 
order directing payment, notice of, 8090. 
order for distribution, 8091. 
affidavit for publication filed, 8092. 
affidavit recorded, 8093. 
note on margin of mortgage record, 8004. 
duty of register of deeds, 8095. 
affidavit of mailing of notice by register, 8096. 
liability of register for judgment, 8097. 
costs and disbursements, 8098. 
by action, 
authorized, 8099. 
judgment includes what, 8100. 
action includes other proceedings, 8101. 
parties defined, 8102. 
what complaint shall state, 8103. 
when judgment at law has been obtained, 8104. 
sale made by whom and where, 8106. 
certificate of sale, 8106. 
deed and effect thereof, 8107. 
application of proceeds, 8108. 
when surplus invested, 8109. 
dismissal of complaint on payment of instalments, 8110. 
when payment stays proceedings, 8111. 
referee to view premises, 8112. 
successive judgments and sales, 8112. 
sale of whole on first default, 8113. 
rebate on part not due, 8114. 
redemption, 8115. 
injury to property restrained, 8116. 
protection of mortgagee, 
true period of redemption, 8117. 
protection of mortgagor, 8118. 


MORTUARY TABLE. 
to be adopted by beneficiary association, 5054. 


MOTHER’S DAY. 
governor to designate, 1916. 
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MOTION. 
defined, 7939. 
what are preferred, 7942. 
in special proceedings, defined, 8444. 
where heard, 7941. 
irrelevant and redundant pleading to be seach ec out on, 7459. 
to strike out sham defense, 7451. 
to set aside information or indictment, 10727, 10729-10734. 
to affirm, vacate or modify award of arbitrators, 8333-8336. 
in arrest of judgment or to set aside judgment not entertained in justice’s court, 9092. 
decisions on motions fo be made within what time, 7638. 
service of notice of, 7947, 7955. 


MOTOR CYCLES. 
See Automobiles. 


MOTOR VEHICLES. 
See Automobiles. 


MULES. 
See Animals. 


MULTIPLICITY OF ACTIONS. 
right to injunction to prevent, 7213. 


MUNICIPAL AUDITORIUM. 
provisions for erection of in cities under commission form of government, 3818 (74). 


MUNICIPAL BONDS. 
See Bonds, State, County and Municipal, §§ 4-6. 


MUNICIPAL CORPORATION. 
as to incorporation of cities, see Cities, § 2. 
as to incorporation of villages, see Villages, § 2. 
as to incorporation of towns, see Towns, §§ 2, 3. 
as to organization of townships, see Townships, § 2. 
purpose of, 4499. 
how regulated, 4499. 
property of as exempt from taxation, 2078. 
personal service of summons on, how made, 7426. 
injunction to prevent a legislative act by municipal corporations, 7214. 
non-partisan elections, how conducted in, 902, 903. 
officers, 
penalty for omission of duty and wilful misconduct, 3577. 
deputy officer must be resident and citizen, 705. 


MURDER. 


See Homicide. 


MUSEUM. 
specimens to be collected for, 1565. 


MUSKETS. 
loan of, by adjutant-general authorized, 1560, 1561. 


MUSK-RAT. 
open season for, 10308. 


INDEX. 
(References are to sections.) 
MUSTARD. 


as a noxious weed, 2817, 2900. 


MUTUAL CONSENT, 
defined, 5857, 
& 
NAME. 
§ 1. In general. 
townships, how named, 4074-4077. 
of special partnership to be certified, 6435. 
corporation must have, 4497. 
cannot be changed without express authority, 4497. 
of county mutual insurance companies, how composed, 4932. 
of defendant, how fixed in information or indictment, 10723-10725. 
§ 2. Provisions for change of. 
of individual, 8496-8499. 
of towns or villages, 3974-3979. 
of corporation, 4563. 
§ 3. Use of fictitious name for defendant. 
fictitious name to be used where defendant’s is unknown, 7484. 
fictitious, used in indictment, when, 10687. 
§ 4. Forgery or unlawful use of fictitious name. 
use of fictitious partnership name, misdemeanor, 9710. 
unauthorized use of, in prospectus or subscription list of corporation, 10005. 
signing fictitious name to stock subscription, misdemeanor, 10003. 
bringing action in false, misdemeanor, 9436. 
signing fictitious name as forgery, 9912. 
signing own, as name of another, forgery, 9908, 9909. 





NATIONAL DELEGATES. 
election of, see Elections, Primary, § 7. 


NATIONAL GUARD. 
See Militia. 


NATURAL GAS. 
See Gas. 


NATURALIZATION. 
fee for filing of naturalization papers with clerk of district court, 3498. 


NAVIGABLE RIVERS. 
See Waters. 


NAVIGATION. 
See Waters. 


NECESSARIES. 


husband and wife jointly liable for, 4414. 
husband liable for wife’s, 4415. 

furnished to child, parents liable, when, 4432-4433. 
for parent, promise of adult child binding, 4431. 
lunatics cannot disaffirm contracts for, 4343. 
minors cannot disaffirm contracts for, 4341. 


NECESSITY. 
works of, not Sabbath breaking, 9236. 
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NEGLECTED CHILD. 
defined, 11403. 


NEGLECT, WILFUL. 
defined, 4384. 
as ground of divorce, 4380. 
duration of, as ground for divorce, 4380. 


NEGLIGENCE. 
§ 1. In general. 
defined, 10358. 
degrees of, 7282. 
liability for wrongful act of, 5945. 
of clerk of district court on change of venue; penalty, 10764. 
killing of stock by railroad prima facie evidence of, 4644, 
personal liability of ship master for, 6381. 
in management of steamboat, 9708. 
in management of passenger vessel, 9707. 
insurance company liable for loss caused by negligence of insurer, 6540. 
liability of employee for, 6124. 
depositary guilty of, when, 6024. 
§ 2. Contracts against. 
contracts to avoid liability for, void, 4806. 
carrier cannot stipulate against, 6241. 
contracts relieving railroad company from, void, 4790. 
§ 3. Liability for negligence of another. 
principal responsible for agent’s, 6356. 
liability of employer for employee’s, 6108. 
liability of master for negligence of pilot, 6383, 
liability of master for negligence of crew, 6382. 
§ 4. Causing death. 
overloading vessel causing death, punishment, 9493. 
in racing boat resulting in death, punishment, 9494. 
of engineer causing death, manslaughter when, 9495. 


NEGLIGENT. 
defined, 10358. 


NEGOTIABLE INSTRUMENTS. 
§ 1. Negotiable instruments act. 
in general, 
form and interpretation, 
instrument must conform to specified requirements, 6886. 
“sum payable” defined, 6887. 
unqualified order or promise to pay, what is, 6888. 
“ determinable future time,” what is, 6889. 
when instrument is negotiable, 6890. 
validity of negotiable character, 6891. 
payable on demand, when instrument is, 6892. 
payable to order, when instrument is, 6893. 
payable to bearer, when instrument is, 6894. 
instrument need not follow language of chapter, 6895. 
presumption as to date of instrument, 6896. 
antedate and postponed date, validity as affected by, 6897. 
undated instrument, 6898. 
incomplete blank may be filled by whom, 6899. 
incomplete instrument not valid, 6900. 
incomplete and revocable until delivery, 6901. 
2011 
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NEGOTIABLE INSTRUMENTS — (continued). 


in general — (continued ) 
form and interpretation — (continued). 
ambiguous language, effect of, 6902. 
signatures, 
liability of signer generally, 6903. 
signature may be made by agent, 6904. 
addition to signers, 6905. 
“ procuration,” 6906. 
indorsement by corporation, 6907. 
forged signature, 6908. 
consideration, 
presumption of valuable consideration, 6909. 
value defined, 6910. 
value for consideration, 6911. 
holder of, with lien deemed holder for value, 6912. 
absence of consideration, 6913. 
accommodation party defined, 6914. 
negotiation, 
what is negotiation, 6915. 
indorsement, 6916. 
indorsement of entire instrument, 6917. 
indorsement classified, 6918. 
indorsement in blank, 6919. 
indorsement in blank, how converted, 6920. 
restrictive indorsement, 6921. 
rights of indorsee, 6922. 
conditional indorsement, 6924. 
specia] indorsement of instrument payable to bearer, effect of, 6925. 
indorsement by several or more payees, 6926. 
instrument indorsed to “cashier,” 6929. 
form of indorsement where names have been misspelled, 6928. 
indorsement in representative capacity so as to negative personal liability, 6930. 
presumption as to date of instrument, 6930. 
presumption of place of indorsement, 6931. 
restrictive indorsement, effect of, on negotiability, 6932. 
right of holder to strike out indorsement, 6933. 
transfer without indorsement, 6934. 
reissuance of indorsement, 6935. 
rights of holder, 
may sue in own name, 6936. 
holder in due course, who is, 6937. 
holder in due course, of instrument payable on demand, 6938. 
notice to transferee of infirmity before full value paid, 6939. 
defective title, what constitutes, 6940. 
notice of infirmity, what constitutes, 6941. 
holder in due course, who is, 6942. 
rights of holder not in due course, 6943. 
rights of holder from holder in due course, 6943. 
presumption as to holder in due course, 6944. 
liability of maker, 6945. 
drawer may limit his liability, 6946. 
admissions of acceptor, 6947. 
presumption as to person whose name appears on paper, 6948. 
liability of indorser, 6949. 
qualified warrants, what, 6950. 
instrument without qualifications warrants what, 6951. 
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NEGOTIABLE INSTRUMENTS — (continued). 
in general — (continued). 
rights of holder — (continued) . 
effect of indorsement on instrument negotiable by delivery, 6952. 
order of liability of indorsers, 6953. 
joint indorsers, joint and several liability of, 6953. 
negotiation of unindorsed instrument by agent, 6954. 
presentment for payment, 
effect of generally, 6055. 
time of presentment, 6956. 
presentment, how made, 6957. 
where presentment must be made, 6958. 
indorsement must be. exhibited, 6959. 
where instrument is payable at bank, 6960. 
presentment to personal representative, when, 6961. 
presentment when partnership is liable, 6962. 
presentment where several persons are liable, 6963. 
when presentment is not required, 6964. 
when presentment is not required to charge indorser, 6965. 
delay in presentment, when excused, 6966. 
presentment, when dispensed with, 6967. 
when day of maturity falls upon Sunday or holiday, 6970. 
payment, 
time of payment, how fixed, 6971. 
days of grace abolished, 6970. 
effect of making instrument payable at bank, 6972. 
when made in due course, 6973. 
dishonor, 
when instrument is dishonored, 6968. 
effect of dishonor by non-payment, 6969, 
notice of, 
must be given, 6974. 
by whom given, 6975. 
notice by agent, 6976. 
on behalf of holder, 6977. 
~—— in behalf of other parties, 6978. 
notice in case of instrument in hands of agent, 6979. 
misdescription does not vitiate, 6980. 
notice may be written or oral, 6981. 
notice of dishonor, to whom given, 6982. 
notice to personal representative, 6983. 
notice in case of partners, 6984. 
notice in case of joint parties, 6985. 
notice in case of bankruptcy or insolvency, 6986. 
notice to be given as soon as instrument is dishonored, 6987. 
period of time within which notice must be given, 6988. 
how notice given, 6988. 
notice by mail, 6989. _ 
not affected by miscarriage of mail, 6990. 
deposit of notice in branch post-office, 6991. 
Notice to antecedent parties, 6992. 
Notice must be sent to proper address, 6993. 
Waiver of notice, 6994. 
Waiver may be implied or express, 6994. 
waiver binding, 6995. 
definition of waiver, 6996. 
notice may be dispensed with, 6997. 
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NEGOTIABLE INSTRUMENTS — (continued). 
in general — (continued). 
dishonor — (continued). 
notice of — (continued). 
when delay in giving notice is excused, 6998. 
when notice not required, 6999. 
notice to indorser not required, when, 7000. 
notice of dishonor by non-acceptance, effect of, 7001. 
omission to give notice of dishonor by non-acceptance, effect of, 7002. 
protest for non-acceptance, 7003. 
discharge, 
when negotiable instrument is discharged, 7004. 
when person secondarily liable is discharged, 7005. 
effect of payment by person secondarily liable, 7006. 
discharge by renunciation of holder’s rights, 7007. 
discharge by cancellation, 7008. 
discharge by alteration, 7009. 
what alterations material, 7010. 
bills of exchange, 
form and interpretation, 
in general, 7011. 
does not operate as assignment of funds, 7012. 
general drawers, 7013. 
inland or foreign bill, 7014. 
drawer or drawee, 7015. 
referee in case of need, 7016. 
acceptance, 
in general, 7017. 
acceptance to be written on bill, when, 7018. 
written acceptance not binding, when, 7019. 
effect of unconditional promise of acceptance, 7020. 
time allowed drawee fur acceptance, 7021. 
effect of destruction of bill of drawee, 7022. 
acceptance before signatures, 7023. 
acceptance general or qualified, 7024. 
general acceptance, what is, 7025. 
qualified acceptance, what is, 7026. 
holder may refuse qualified acceptance, 7023. 
presentment for acceptance, 
where made, 7028. 
holder must accept or negotiate, 7029. 
presentment must be made at reasonable hour, 7030. 
on any day except holiday, 7031. 
presentment for payment before acceptance, when excusable, 7032. 
dishonor by constructive non-acceptance, 7033. 
dishonor by non-acceptance, 7033a. 
dishonor by non-acceptance within prescribed time, 7034. 
right of recourse after non-acceptance, 7035. 
protest, 
for non-payment, 7036. 
protest, how paid, 7038. 
protest to be attached to bill, 7037. 
protest to be made on day of dishonor, 7039. 
to be made at place where dishonored, 7040. 
protest for non-payment after protest for non-acceptance, 7041. 
protest where acceptor is bankrupt, 7042. 
when protest dispensed with, 7043. 
protest of lost or destroyed bill, 7044. 
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NEGOTIABLE IN, STRUMENTS — (continued). 


bills of exchange — (continued). 
acceptance for honor, 
when may be made, 7045. 
must be in writing, 7046. 
acceptance when deemed for honor of drawer, 7047. 
liability of drawer to holder, 7048. 
what acceptor for honor engages to do, 7049. 
acceptance for honor of bill payable after Bight, 7050. 
acceptance for honor of dishonored bill, 7051. 
presentment for payment, how made, 7052. 
delay in making payment, effect of, 7053. 
protest for non-payment by acceptor for honor, 7054. 
payment for honor, 
when may be made, 7055, 
notarial act of honor, 7056. 
——— founded on declaration, 7057. 
where two or more persons offer to pay bill, 7058. 
where bill has been paid for honor, 7059. 
where holder refuses to receive payment, 7060. 
rights of payor for honor, 7061. 
bills in a set, 
when constitutes one bill, 7062. 
two or more parts of set, 7063. 
two or more parts indorsed, 7064, 
acceptance may be written, 7065. 
acceptor liable to holder, 7066. 
when whole bill is destroyed, 7067. 
promissory notes and checks, 
negotiable promissory note defined, 7068. 
check defined, 7069. 
check must be presented within reasonable time, 7070. 
certified checks, 7071. 
drawer of check, when not liable, 7072. 
check, operation of, as an assignment, 7073. 
general provisions, 
chapter to be known as negotiable instrument law, 7074. 
definition of terms used in chapter, 7075. 
person primarily liable on instrument, 7076. 
“reasonable” and “unreasonable” time, how determined, 7077, 
when provisions of chapter apply, 7078. 
when rules of law merchant govern, 7079. 
§ 2. General provisions applicable to negotiable instruments. 
in general, 
judicial notice of the law merchant, 7938. ; 
given for lightning rods, patent rights, patent medicines, stallions, etc., indorsed 
how, 10251. 
not to be given in payment of capital stock, 4531. 
use of worthless, false pretense, 9971. 
liability of bank officer or employee paying draft, 5184. 
presumption of time of indorsement, 7936. 
what tokens of indebtedness are negotiable, 
corporate stock, 4527. 
bill of lading, 6210. 
county bonds declared negotiable, 3456. 
county bonds for the erection of county buildings declared negotiable, 3468, 
city refunding bonds issued in conformity to law declared negotiable, 4025. 
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NEGOTIABLE INSTRUMENTS — (continued). 
what tokens of indebtedness are negotiable — (continued). 
refunding bonds issued by incorporated towns and villages, school districts and 
townships declared negotiable when issued in conformity to law, 4037. 
protest, 
protest before notary, 839. 
service of notice of protest of, 840. 
protest fee of notary, 841, 3529. 
records of notices of protest to be kept, 842. 
certain protests legalized, 850. 
$ 38. Bills of exchange (old law). 
form and interpretation, 
bills of exchange defined, 7081. 
additional drawee may be named, 7082. 
bill may be drawn in parts, 7083. 
drawer bound to execute in three parts, when, 7084. 
presentment of single part sufficient, 7085. 
where payable, 7086. 
drawer’s rights, 7087. 
days of grace abolished, 7088. 
presentment for acceptance, 
when presented, 7089. 
refusal dishonors bill, 7089. 
how made, 7090. 
excused as to others if refused by one, 7091. 
not dishonored without presentment to drawee in need, 7092. 
of bill payable specified time after sight, 7093. 
acceptance, 
must be in writing, 7094. 
may be treated as dishonor after acceptance is qualified, 7095. 
when sufficient acceptance, 7096. 
when acceptance upon separate instruments is binding, 7097. 
when unconditional promise to accept is sufficient, 7098. 
when acceptance may be canceled, 7099. 
when acceptance admitted, 7100. 
acceptance or payment for honor, 
may be accepted for honor, when, 7101. 
holder bound to accept payment on non-acceptance, 7102. 
acceptance for honor, how made, 7103. 
reimbursement, 7103. 
presentment of notice of dishonor of bills so accepted, 7104. 
acceptance does not excuse notice, 7105. 
presentment for payment, 
at place specified by bill, 7106. 
at place fixed by acceptance, 7107. 
of bill payable at sight, 7108. 
mere delay does not exonerate, 7109. 
excuse of presentment of notice, 7110. 
incapacity to accept, 7110. 
delay from uncontrollable cause, 7111. 
acceptance by drawee forbidding acceptance and payment, 7112. 
foreign bills, 
foreign and inland bills defined, 7113. 
notice of dishonor only by protest, 7114. 
protest to be made by whom, 7115. 
form of protest, 7116. 
where protest made, 7117. 
protest to be noted, how, 7118. 
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NEGOTIABLE INSTRUMENTS — (continued). 


§ 4. 


foreign bills — (continued). 
want of protest, how excused, 7119. 
notice of protest, how given, 7120. 
when notice of protest same as on inland bill, 7121. 
requisites to reimburse on payment of dishonor, 7122. 
to whom and when damages allowed, 7123. 

rates of damages, 7124. 
damages estimated in United States money, 7125. 
damages in foreign money, 7126. | 
measure of damages for dishonor of foreign bills of exchange, 7148. 

Promissory notes (old law). 

defined, 7126. 

when bill of exchange deemed note, 7128. 

bill accepted by other than drawee becomes note, 7128, 

other laws applicable, 7129. 

when indorsee exonerated on sight or demand note, 7130. 

Checks (old law). 

defined, 7131. 

subject to provisions on bills, 7132. 

bank’s liability to depositor limited, 7133. 

no days of grace on, 71382. 





$ 6. Bonds, bank notes and certificates of deposits (old law). 


bank notes negotiable after payment, 7134. 
title by transfer before and after dishonor, equal, 71365. 


NEGROES. 


defined, 9583. 
marriage between negro and white person prohibited, 9582-9588, 


NETS. 


seizure of, when, 10278, 


NEW PROMISE. 


to stop running of statute of limitations must be in writing, 7395. 


NEWSPAPER. 


messages for, entitled to preference, 6263. 

false statements to increase circulation, misdemeanor, 9788. 
qualification of, to do public printing, 3173, 3176. 

—— copies to be filed with state historical society, 3173. 
designation of official paper by county commissioners, 3307. 
—— when to be published, 3311. 


official, for publication of notice of estrays, 2659. ou 
selection of newspapers for publication fer proposed constitutional amendments, 3189. 


official newspapers in cities adopting commission form of government, 3813. 
official newspaper of the city to be designated annually by city council, 3598. 
right of plaintiff to designate newspaper for publication of legal notices, 3540. 
rates, 
legal rates for publication of notices required by law, 3540. 

rates for political advertising, 938. 

fees for publication of notice of chattel mortgage sale, 8132. _ 

legal rates for printing proceedings of board of county commissioners, 3309. 


NEW TRIAL. 


See Trial, § 12; in criminal actions, see Criminal Procedure; see also Appeals. 
in county court with increased jurisdiction, see Courts, County Courts with Increased 


Jurisdiction, § 8. 
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NIGHT FLOWERING CATCHFLY. 
as noxious weed, 2900. 


NIGHT-TIME. 
defined as to arson, 9852. 
defined as to burglary, 9881. 
larceny from person in, 9920. 
arrest in, when, 10560-10569. 
when search warrant may be served at, 11138. 


NITRO-GLYCERINE. 
judicial notice of the explosive character of, 7938. 
power of cities as to the storage of, 3599 (50). 
power of cities under commission form of government to regulate and prevent storage 
of, 3818 (45). 


NOISES. 

power of cities to prevent and suppress, 3599 (54). 
.cities under commission form of government, 3818 (49). 
—— of villages, 3861 (12). 





NOLLE PROSEQUI. 
entry of, abolished, 11170. 


NOMINAL DAMAGES. 
See Damages. 


NOMINATIONS. 
See Elections, § 6. 
as to primary elections, see Elections, Primary. 


NON-PARTISAN ELECTIONS. 
See Elections, § 16. 


NON-RESIDENTS. 
right of non-resident attorney to practice law, 793. 
guardian of property of, 4459. 
procedure for the distribution of estate of deceased non-resident, 8861-8866. 
disposition of shares of decedent’s estate belonging to non-residents, 8867-8873. 
disqualified to act as deputies or clerks of certain officers, 705. 
transfer of stock by, 4556. 
regulations concerning, in motor vehicle law, 2976k. 
may be member of county mutual insurance company, 4947. 
cannot be director of county mutual insurance company, 4947. 
not to act as insurance agent, 4926. 
license for hunter who is, 10300. 
disposition of insane, 2561. 
overseers of the poor to care for, 2522. 
fee for attendance on school for deaf and dumb, 1688. 
must furnish surety for costs, 7812. 
to give security for costs in justice’s court, 9020. 
issuance of attachment against, 7537. 
judgment against non-resident intestate, 7410. 


NON-SUPPORT. 
desertion or refusal to support hy husband or father, 9596. 
proceedings, how instituted, 9596. 
temporary order for support, 9597. 
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NON-SUPPORT — (continued). , 

order for periodical payment released on probation, 9597. 

trial and suspended sentence, 9598. 

forfeiture, to whom paid, 9599. 

evidence generally, 9600. 

payment of earnings of person incarcerated, 9601. 

construction of act, 9602. 

remedies cumulative, 9603. 


NORMAL SCHOOLS. 
§ 1. In general. 
school designated, 1578. 
purpose of schools, 1579. 
interest and income of schools, 1580. 
separate funds, 1581. 
government and control of schools, 1582. 
constitution of normal school board, 1583. 
membership of, 
appointment of members, 1584. 
term of office, 1584. 
superintendent of public instruction ex officio member, 1107. 
commission to be issued to members, 1585. 
quorum of board, 1585. 
president and secretary of board, 1585. 
meetings of board, 1586. 
compensation of board, 1586. 
money, grounds, building and expenses of board, 1587. 
faculty and employees to be elected by board, 1588. 
board to make necessary rules and regulations for government, 1589. 
faculty of normal schools, 1590. 
duties of faculty, 1590. 
president of normal school, 
member of state board of education, 1423. 
duties of, 1591. 
traveling expenses of president, 1591. 
annual report of, 1592. 
biennial report of board, 1593. 
diplomas, 
to be issued to graduates of schools, 1594. 
to serve as teachers’ licenses, 1595. 
right to lease portion of campus to students’ club house or dormitories, 1738. 
treasurer, 
duties in general, enumerated, 1808. 
bond, 1808. 
accounting officer, 1807, 1811, 1816. 
annual tax for maintenance of, 1416. 
taxation for bond interest and sinking fund, 2282-2283. 
request for state appropriation, 1740. 
apportionment of state fund raised by taxation, 1745. 
§ 2. At Ellendale. 
objects, 1725. 
management, 1727. 
faculty, 1732. 
duty to make annual report to board of trustees, 1737. 
military instruction, 1733. 
military equipment, 1735. 
inspection of military companies by adjutant-general, 1734. 
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NORMAL SCHOOLS — (continued). 
trustees, 
appointment, 1727. 
compensation, 1728, 
bond, 1729. 
oath of office, 1729. 
power to receive and dispose of property for the benefit of the school, 1731. 
duty to make biennial reports to governor, 1737. 
secretary, 
election, 1728. 
qualifications, 1728, 
compensation, 1728. : 
buildings, 
superintendent of construction, 1730. 
proposal for erection of, 1730. 
plans and specifications for, 1729. 
endowment, 1426. 
request for state appropriation, 1740. 
state appropriation, 1736. 
annual tax for maintenance of, 1416. 
portion of state fund raised by taxation, 1745. 
funds to be kept by state treasurer, 1731. 
accounts, how audited, 1731. 


NORTH DAKOTA BANKING ASSOCIATION. 
president and secretary of members of state banking board, 5146. 
See also Banks and Banking. 


NORTH DAKOTA BLIND ASYLUM. 
under management of state board of control, 243. 


MISJOINDER. 
appropriation for, 1839. 
officers, reports of, 1840. 
bond for faithful distribution of state appropriation, 1841. 
tournaments, time and place of holding, 1841. 
members exempt from poll tax, 1842. 
duties of secretary as to insurance tax for fire department of cities, villages and towns, 
3997. 


NORTH DAKOTA LIVE STOCK ASSOCIATION, 
See Animals, § 17. 


NORTH DAKOTA STATE TUBERCULOSIS SANITARIUM. 
under management of state board of control, 243. 


NORTH WING CAPITOL BONDS. 
See Bonds, State, County and Municipal, § 1. 


NOTARY PUBLIC. 

§ 1. In general. 
appointment of, 835, 
qualifications of, 835. 
term of office, 835, 
oath of, 837. 
bond of, 663, 837. 


fee of clerk of district court for approving bonds of, 3498. 
vacancy in office of, 838. 
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NOTARY PUBLIC — (continued). 
disposition of records, 835. 
penalty for mutilation or destruction of records, 838, 
removal from county, effect of, 846. 
penalty for acting when disqualified, 849. 
official acts valid in certain cases, 860. 
contempt before, punishment of, 8200. 
§ 2. Commission. 
commission to be issued by secretary of state, 836. 
commission to be posted in notary’s office, 836. 
fees to be paid for, 836. 
commission to be recorded with clerk of district court, 845. 
revocation of commission, 847. 
notices, 847. 
date of expiration of commission to be noted after acknowledgment, 848. 
§ 3. Seal. 
to provide an official seal, 844. 
impression of seal with oath of office and bond to be filed in office of the secretary of 
state, 844. 
$ 4. Powers of. 
in general, 835. 
authorized to administer oaths, 833. 
may take acknowledgment at any place within state, 5563, 
may issue subpoena, 7872. 
may take deposition, 7891. 
§ 5. Duties of, in respect to protest of commercial paper. 
in general, 839. 
service of notice of protest of commercial paper, 840. 
protest fees, 841. 
required to keep records of notices of protest, 842. 
§ 6. Fees. 
schedule of fees authorized to be charged, 3529. 
fees for entering and indexing commissions of notary public with clerk of district court, 
3498, 


NOTE. 
See Negotiable Instruments. 


NOTES OF ISSUE. 
contents of, 7610. 
filing of, 7011. 
when need not be filed, 7010, 9172. 
in eminent domain proceedings, when filed, 8213. 


NOTICE. 
service of process and notices relating to decedent’s estate in county court, see County 
Court. 
§ 1. In general. 
classified, 7287. 
actual notice defined, 7288. 
constructive notice defined, 7289, 7290. 
to be in writing, 7950. 
when unnecessary, 7956. 
legal rate for publication of notices required by law, 3540. 
right of plaintiff to designate newspaper for publication of legal notices, 3540. 
false, not validated by happening of the event, 7290. 
obligation of carrier not limited by, 6240. 
of mechanic’s lien to be filed, 6815, 6816. 
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NOTICE — (continued). 
§ 2. Service of. 
how served, 7951. 
by mail, when, 7952. 
method of service by mail, 7953. 
double time when served by mail, 7954, 
personal service of, when to be made, 7955. 
service of notice of motion, 7947. 
served on non-resident, 7957. 
of contest of election, how served, 1046. 
of entry of judgment, when served, 7678. 
of no personal claim, proof of service, 7436. 
on commissioners of: insanity, how served, 2549. 
§ 3. Record as. 
record of instrument as constructive, 5597. 
from record of assignment of mortgage, 6743. 
record of mortgage notice to whom, 6758. 
§ 4. In court actions and proceedings. 
of impeachment proceedings, 10444-10445. 
of holding special term of supreme court, 715. 
of no personal claim, 7424. 
of apportionment and drawing of jurors, 819. 
of taxation of costs, 7800. 
of motion for new trial, contents of; when heard, 7663. 
order made without, how vacated and modified, 7946. 
of proceedings to be given to state’s attorney, 11380. 
of application for new trial in criminal procedure, 10018. 
§ 5. In miscellaneous matters. 
of change in schedule of rates and fares, 4725. 
to be given to consignee by carrier, 6204. 
of abandonment in marine insurance, 6597-6599. 
of loss to insurance company, 6541-6546. 
for abatement of private nuisance, when required, 7242. 
of renunciation of partnership, 6399, 6400. 
of wrongful detention of deposit, 6017. 
of adverse claim to deposit, 6016. 
of assessment of stock, 4574. 
application to district court for altering or vacating town plats, 3960. 
to parties of petition for laying out, altering or discontinuing highway, 1925. 
to close gates on inclosed farm, 10088. 
for the destruction of gophers, how served, 2870. 
of taking uy estrays, 2658. 
of meeting of town board of review, 2134. 
to person assessed, for road tax, 2010. 
of sale of real estate for delinquent taxes, 2189. 
§ 6. Of contest of election. 
of contest in legislative elections, 1070. 
of contest of presidential electors, 1062. 
§ 7. In foreclosure proceedings. 
to foreclose mortgage, how given, 8079. 
form of, to foreclose mortgage by advertisement, 8080. 
of foreclosure of land contract, 8121. 
of chattel mortgage sale, publication of, 8125. 
of chattel mortgage sale, contents of, 8126. 
§ 8. By landlord or tenant. 
o? termination of tenancy at will, 5326. 
of intention to re-enter, tenancy at will, 5328. 
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NOTICE.— (continued). 
to change terms of lease, 5347. 
of adverse proceedings, tenant to give, 6097. 


NOTICE OF TRIAL. 
contents and service of, 7610. 


NOVATION. 
defined, 5829. 


NOXIOUS WEEDS. 
See Weeds. 


NUISANCES. 
§ 1. General principles. 
nuisance defined, 7228. 
public nuisance defined, 7229. 
private nuisance defined, 7230. 
nothing done under authority of statute to be deemed nuisance, 7231. 
liability of successive owners for not abating, 7232. 
right to damages not to be prejudiced by abatement, 7233. 
not legalized by lapse of time, 7234. 
remedies against, 7235. 
indictment for, 7236. 
civil action, 7237. 
abatement by public officer, 7238. 
by private person, 7239. 
who may bring action for, 8166. 
abatement of, by board of health, 417-420. 
appeal on judgment abating, how stayed, 7830. 
§ 2. Public. 
defined, 9742. 
unequal damage, immaterial, 9743. 
maintaining nuisance, misdemeanor, 9744. 
§ 3. Private. 
defined, 7230. 
remedies against, 7240. 
when notice required, 7242. 
how person may abate, 7241. 
§ 4. What constitutes. 
certain weeds and grass declared public nuisance, 623. 
gambling house as, 9691-9700. 
keeping of gambling apparatus as, 9677. 
lottery deemed common, 9661. 
bawdy house as, 9644. 
place used for smoking opium, 10177. 
place of sale of intoxicating liquor, 10117. 
§ 5. Powers of municipalities. 
power of cities to declare what shall constitute, 3599 (57). 
power of cities to abate nuisances, 3599 (57). 
power of cities to impose fines upon persons who create and continue, 3599 (57). 
power of cities under commission form of government as to, 3818 (52). 
power of trustees of villages, to declare and abate nuisances, 3861 (4). 
procedure for the abatement of nuisance of board of health in townships and villages, 
9. ° e 
em where board of health of township or villages have been denied the right 
to enter upon premises for the purpose of examining into, destroying or preventing 


nuisances, 4180, 4181. 
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NUNCUPATIVE WILL. 
See Wills. 


NURSERIES. 
inspection of nurseries and nursery stock authorized, 2824. 
duty of agent of director of North Dakota experiment station, 2825. 
shipment of stock to be labeled, 2826. 
director may demand list of persons to whom defective stock is sold, 2827. 
certificate of inspection, how obtained; fee, 2828. 
license to sell nursery stock, 2830. 
bond for selling of nursery stock, 2830. 
certified statements of sale, 2831. 
penalty for violation of article, 2832. 
compensation and expenses of agent, 2833. 
director to report to governor, 2834. 


OATH. 
§ 1. In general. 
defined, 2074. 
defined as to perjury, 9367. 
irregularities in testimony no defense to perjury, 9369. 
includes affirmation, 7309. 
when person may affirm instead of being sworn, 834. 
in code of criminal procedure includes affirmation, 11176. 
fee of clerk of district court for administering oath, 3493. 
official, indorsed on bond, 661. 
oath of deputy officer to be indorsed on his bond, 703. 
extra judicial, what is, 9399. 
administering, misdemeanor, 9400. 
§ 2. Who may administer. 
officers authorized to administer, generally, 833. 
notaries public, 833. 
power of commissioner of deeds to administer, 608. 
state board of examiners for sterilization, 11432, 
county superintendent of schools, 1133. 
drain commissioners, 2493. 
city clerks, 4196. 
city auditors, 4196. 
recorders of towns or villages, 4196. 
township clerk, 4196. 
sheriff may administer to jury when, 7728. 
$ 3. Oaths in court proceedings. 
of referee, 7651. 
of interpreter, 7926. 
of jurors, 7618. 
of witness, 7882. 
of prisoner on civil process, 8487. 
of jurors in justice’s court, 9094. 
of officer in charge of jury in justice’s court, 9098. 
of grand jury, 10651. 
foreman, 10650. 
of witness before grand jury, 10658. 
§ 4. Form of oath to be administered. 
to administrators, 8684, 
to executors, 8684. 
to guardians, 8684, 
to civil officers, 661. 
of election officers, 954, 
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OATH.— (continued). 
of city officers, 36165. 
oath to be administered by coroner to witnesses attending inquest, 3410. 
of claimant in insolvency proceedings, 8409. 
form of oath to be subscribed to by officers whose salary is in the nature of a per diem, 
3551. 
§ 5. Offictal oathe. 
miscellaneous officers, 
city commissioner’s oath of office, 3791. 
of arbitrators, 8330. 
of deputy officers, 703. 
township officers, 4159, 4160. 
of attorney, 791. 
of notary public, 837. 
of appraisers of homestead, 5614. 
of appraisers on execution, 7735. 
of appraisers of property of decedent’s estate, 8720. 
of insolvent for discharge, 8430. 
of bank officers, 5180. 
of director of savings bank, 5198. 
of state officers and boards, 
of state engineer and assistant, 8241. 
of tax commissioner, 2084. 
of members of state board of control, 237. 
of members of board for trial of contest for presidential eleetors, 1059. 
of superintendent of state reform school, 11277. 
of trustee of penitentiary and reform school, 11193. 
of board of trustees of school for deaf and dumb, 1683. 
superintendent of state hospital of the insane, 1757. 
trustees of state hospital for the insane, 1750. 
of trustees of soldier’s home, 1780. 
of members of state board of examiners in optometry, 526. 
of state board of embalmers, 540-5-44. 
of members of board of trustees of agricultural college, 1607. 
of directors of state school of forestry, 1676. 
of members of state live stock sanitary board, 2682. 
of executive officer of state live stock sanitary board, 2683. 
of inspector of oils, 3061. 
of county officers and boards, 
of assessors, 2126. 
of commissioners of insanity, 2548. 
of trustee of agricultural training school, 1459. 


of sheep inspector, 2744. 
oath of chairman and marker employed to assist county surveyor, 3434. 


OATS. 
weight of bushel of, 3006. 
rate of taxation of, 2256. 


OBEDIENCE. 
employee must obey employer, 6115. 


OBLIGATIONS. 

§ 1. In general. 
definition, 5763. 
origin and enforcement of, 5764. 
rules for interpretation of, 5765. 


how classified, 5766. 
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OBLIGATIONS — (continued). 
when presumed joint, 5767. 
right to contribution by joint obligors, 5768. 
legal or moral, as good consideration for contract, 5873. 
§ 2. Condttional. 
conditional obligations defined, 5769. 
conditional obligations classified, 5770. 
condition precedent defined, 5771. 
conditions concurrent defined, 5772. 
conditions subsequent defined, 5773. 
performance of, as prerequisite to enforcement, 5774. 
enforcement without performance as waiver of performance, 5775. 
impossibility or unlawful conditions, joint, 5776. 
condition involving forfeiture strictly interpreted against party benefited, 5777. 
§ 3. Alternative. 
option to perform, 5778. 
option passes, when, 5779. 
must select one in its entirety, 5780. 
valid alternative prevails, 5781. 
§ 4. Transfer of. 
right arising out of obligation may be transferred, 5783. 
with beneficiary’s consent, 5782. 
of non-negotiable contract by indorsement, 5784. 
covenants running with the land, 5785. 
what covenants run, 5786. 
— covenants made for benefit of property, 5787, 5788. 
— covenant limited to certain assigns, 5789. 
— binds only owner of whole estate, 5790. 
— holder of estate liable only while holding, 5791. 
—— burden or benefit, apportioned when, 5792. 
$ 5. Extinguishment of. 
full performance, 5793. 
performance by one extinguishes liability of all, 5794. 
performance to one extinguishes as to all, 5795. 
exceptions, 5795. 
performance as directed extinguishes, 5796. 
when partial extinguishes pro tanto, 5797. 
by payment, 5798. 
performance how applied in case of several obligations, 5799. 
by offer of performance, 5800. 
offer of partial performance, effect of, 5801. 
offer of performance to be made by, or in behalf of debtor, 5802. 
to creditor or one authorized by him, 5803. 
where offer of performance may be made, 5804. 
when made, 
at time fixed, 5805. 
when time not fixed, 5806. 
when made after due, 5807. 
offer of performance must be made in good faith, 5808. 
free from condition, 5809. 
person making offer must be able and willing to perform, 5810. 
production unnecessary if offer of performance refused, 5811. 
things offered in way of performance, not to be mingled with other things, 5812. 
contingent offer of performance, 5813. 
receipt to debtor obligatory, 5814. 
obligation for payment extinguished by deposit, 5815. 
objections to mode of offer of performance when waived, 5816. 
when title to thing offered passes, 5817. 
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OBLIGATIONS — (continued). 


by offer and deposit and notice, 5819. 
creditor gratuitous depositary of thing offered and refused, 5820. 
§ 6. Performance. 
when want of performance or offer is excused, 5821. 
rights of debtors where performance is prevented by creditor, 5822. 
ratable proportion of consideration where performance is prevented, 5823. 
what equivalent to offer and refusal, 5824. 
§ 7. Accord and satisfaction. 
accord defined, 5825. 
full execution of accord only extinguishes obligations, 5826. 
acceptance by creditor is satisfaction, 5827. 
when part performance extinguishes, 5828. 
3 8. Novation. 
definition, 5829. 
how made, 5830. 
novation as contract, 5831. 
rescinding acceptance, 5832. 
§ 9. Release 
effect of release to extinguish obligation, 5833. 
release extends only to known claim, 5834. ! 
release of one debtor not release of others, 5835. 





OBLIGATIONS IMPOSED BY LAW. 
to abstain from injuring other person or property, 5942. 
damages for deceit, 5943. 
deceit, defined, 5944. 
when intent to defraud anyone misled prestimed, 5945. 
when thing obtained without consent must be restored, 5946. 
—— without demand; exceptions, 5947. 
liability for wilful act of negligence, 5948. 
other obligations prescribed by code, 5949. 


OBSCENE EXHIBITIONS. 
defined, 8941. 


OBSCENE LANGUAGE. 

punishment for, 9229. 
over telephone line, 9230. 
prosecution for, time limited, 9249. 
coverture no excuse for, 9213. 





OBSCENE LITERATURE. 
obscene exhibition of pictures, books, etc., 8941. 
seizure and disposition of, 8942-8944. 
sale of, to children, prohibited, 9652. 

punishment, 9653. 

bringing obscene literature into state, 9654. 

child defined, 9655. 

sufficiency of indictment or information as to, 10702. 





OCCUPANCY. 
title acquired by, 5469. 
method of acquiring by occupancy, 5469. 


prescription, 5470. 
period of occupancy for acquirement of title to real property, 5471. 


See also Adverse Possession. 
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OFFER. 
of performance as extinguishment of obligation, see Obligations. 


OFFICE. 
forfeiture of, see Forfeiture, § 3. 
§ 1. In general. 
buying appointment to, prohibited, 9311. 
selling appointment to, prohibited, 9312. 
reward for appointment to, prohibited, 9313. 
offer of, to influence vote, misdemeanor, 9253-9254, 
forfeiture of, not affected, when, 10378. 
acting in, without qualifying, 9300. 
exercising after close of term, misdemeanor, 9316. 
commencement of term of office of precinct officers, 677. 
time for beginning of term of office of township officers, 677. 
§ 2. Term of office. 
of members of state board of education, 1424. 
of members appointed to state library commission, 1532. 
of member of board of teachers insurance and retirement fund, 1495. 
of members of board of commissioners of insanity, 2547. 
of trustees of penitentiary and reform school, 11192. 
of trustees of state normal school, 1584. 
of board of trustees of school for deaf and dumb, 1681. 
of members of tax commission, 2081. 
of commissioner of university and school lands, 2960. 
of superior grain and warehouse commission, 3162, 3163. 
of members of board of veterinary examiners, 2712. 
of members of state live stock sanitary board, 2678. 
of sheep inspectors, 2741. 
of office of game and fish board of control, 10264. 
of inspector of hotels, 2986. 
of members of state board of pharmacy, 478. 
of members of state board of examiners in optometry, 526. 
of state board of embalmers, 540. 
of county superintendent of highways, 1990a. 
of directors of trust companies, 5208. 
of officers of co-operative association, 4605. 
of directors of county mutual imsurance company, 4933. 
§ 3. Vacancy. 
grounds causing, enumerated, 683. 
for failure of county, township and precinct officers to qualify, 679. 
for failure to file additional bond, 674. 
filled by appointment, 696, 697. 
brief vacancies not to be filled, 698. 
term of appointment to fill, 699. 
appointments to fill vacancies to be in writing, 699. 
appointees to fill vacancies, qualify in the same manner as original officer, 700. 
in office of tax commissioners, how filled, 2082. 
in office of commissioner of university and school lands, 296. 
in board of trustees of agricultural training school, how filled, 1458. 
in office of trustees of penitentiary and reform school, 11292. 
in office of board of teachers insurance and retirement fund, how filled, 1497. 
in election board, how filled, 951, 952. 
in board of county commissioners, how filled, 697. 
in office of director of corporation, how filled, 4541. 


OFFICERS. 
election officers, see Elections, § 7; Elections, Primary, § 4. 
duties of, in making arrest, see Criminal Procedure. 
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OFFICERS — (continued) . 


§ 1. 


reports required of, see Reports, 

bonds of, see Bonds, Official, 

In general, 

state officers to keep record of fee and report amount thereof to state treasurer, 638 

time for covering fee into state treasury, 639. 

provision for additional clerical assistance in state offices, 653. 

supplies for state officers, 656. 

duty to deliver all property pertaining to the office to successor, 682, 695. 

duty to keep office and all records at place designated by law, 706. 

penalty for failure to keep office and all records at place designated by law, 707. 

of state institutions not to be pecuniarily interested in any contract connected with the 
institution, 1825, 1826, 1837. 

duties of civil officers to inform the public administrator of all property which should 
be administered, 3446, 

place of trial for actions against public, 7416, 

entries of, as evidence, 7917, 7918. 

confidential communications with, 7923. 

resignation, 

manner of making, to whom made, 684, 
judicial notice of the official acts of, 7938. 
contempt before, proceedings to punish, 8200. 


§ 2. Eligibility. 


§ 3. 


§ 4. 


in general, 19. 
officers and members of municipal boards must be residents and citizens, 705. 
members and officers of state boards to be residents and citizens, 705. 
women qualified to hold certain school offices, 1153. 
state officers not eligible to office of drain commissioner, 2492, 
Duty of, to qualify. 
civil officers to qualify, 659. 
oath of civil officers, 661. ° 
vacancy for failure of county, township and precinct officer to qualify, 679. 
time for qualifying of county, township and precinct officer, 678. 
re-elected incumbent to account before qualifying, 681. 
Removal. 
as punishment for crime, 9195, 10385. 
a8 punishment for neglect of duty, 10334. 
by governor, 685. 
charges, how made and by whom prosecuted, 685, 686. 
requisites of complaint, amendment, 687. 
special commissioner to take testimony of charges, 688. 
suspension during pendency of action to remove, 688. 
notice of charges, 689. 
time for taking testimony, 689. 
appeal to district court, trial de novo, 690. 
jury trial, 690. 
fees of commissioners, witnesses, and stenographer, 691. 
oath of special commissioner appointed to take testimony, 692. 
subpoena for witnesses, 692. 
costs on dismissal of charges, 693, 694. 
by impeachment, 
what officers liable to impeachment and for ae 10440. 
encement; trial; presiding officer, 10441. 
iS who gre i SES ; articles of impeachment, 10442, 
form of articles and specifications, 10443, 
day for hearing; notice to accused, 10444. 
service of notice, 10445. 
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OFFICERS — (continued). 

by impeachment — (continued). 

procedure after notice, 10446. 

impeachment suspends officer, 10447. 

organization of court; powers, 10448. 

counsel for accused, 10449. 

when accused may answer, 10450. 

objections to articles of impeachment; procedure, 10451. 

objections overruled; further proceedings, 10452. 

duty of secretary of state, 10453. 

subordinate officers of the court, 10454. 

process for witnesses, 10455. 

senate to make rules; subpoenas, 10456. 

privileges of court; imprisonment, 10457. 

vote on charge, 10458. 

judgment of conviction, how entered, 10459, 10460. 

extent of judgment, 10461. 

effect of judgment, 10462. 

impeachment of lieutenant-governor, 10463. 

impeachment not bar to prosecution on indictment, 10464. 

compensation of members, officers, counsel and witnesses, 10465, 10466. 
by judicial proceedings, 

what proceedings allowable, 10467. 

causes for removal; accusation, 10468. 

form of accusation, 10469. 

duty of judge and state’s attorney, 10470. 

defendant must appear, 10471. 

defendant’s answer, 10472. 

objections for insufficiency, 10472. 

denial may be oral, 10473. 

objections overruled and answer, 10474. 

conviction on pleading on trial, 10475. 

trial by jury, 10477. 

judgment on conviction, 10478. 

process for witnesses, 10479. 

appeal from judgment of removal, 10480. 

proceedings to remove state’s attorney, 10481. 

other accusations and proceedings thereon, 10482. 

proceedings, how commenced, 10626. 

§ 5. Crimes of. 

crimes by or against executive power of state, see Crimes, § 7. 
omission of duty, punishment, 9432. 
violation of law by, misdemeanor, 9828. 
making false accounts as to state money, how punished, 9827. 
embezzlement by, 9827. 
becoming interested in public contract, miedemeanor, 9829. 
refusal to perform duty, guilty of misdemeanor, 9830. 
extortion under color of official right, misdemeanor, 9946. 
neglect of duty, punishment, 10334. 
buying public warrant, misdemeanor, when, 10186, 10189. 
speculation in office by officers, punishment for, 10186, 10189. 
issuing warrant, misdemeanor when, 9517. 


OFFICIAL BALLOT. 


at primary election, see Elections, Primary, § 3. 
at general election, see Elections, § 9. 
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OFFICIAL NEWSPAPER. . 
defined, 7306. 
designation of official newspaper of city, 3598, 


OFFICIAL PROCEEDINGS. 
publishing report of, not libel, when, 9556, 9557. 


OIL. : 

provisions governing inspection of, see Oil Inspector. 

adulteration of, 
boiled linseed oil, test required, 2874. 
to be correctly labeled, 2875. 
penalty for violation of act, 2876. 
commissioners of agriculture and labor to enforce law, 2877. 
experts and chemists to be employed by commissioner of agriculture, 2878. 


OIL INSPECTOR. 
appointments of, 3057. 
qualifications of, 3057. 
removed from office, when, 3077. 
appointment of deputies, 3057, 
salary, 3057. 
duties of state auditor, 3058. 
duties of state treasurer, 3059. 
payment of fees, 3060. 
oath of office and bond of inspector and deputy, 3061. 
oil companies to execute bond to guarantee payment of fees, 3062. 
powers of inspector, 3057. 
——— ex officio coal inspector, 3085. 
duties of inspector, 3063, 3064, 3069. 
——— to designate ports of entry, 3078. 
-—— not to deal in petroleum products, 3072. 
duty of seller of oil, 3065, 3066. 
duty of oil producing companies, 3069. 
reports of inspection, 3071. 
state’s attorney to prosecute violation of act, 3073. 
brands, 
false brands; adulterations; penalty, 3074. 
containers of oils, how branded, 3068, 3075. 
penalty for sale of low grade oil for illuminating purposes, 3076. 
fees of inspector, 3070. 
expenses of office, how paid, 8032. 
act relative to, not construed to exempt illuminating oils, etc, from inspection and 
payment of fees, 3080. 
” appropriation, 3067. 


OIL WELL. ; 
lien for labor and materia] furnished, when law applies, 6843. 


OLD SETTLERS’ ASSOCIATION. 
may use land of state historical society, 384. 


OLEOMARGARINE. 
See Dairy Products. 


OLOGRAPHIC. 
olographic will defined, 5748. 


See Wills. 
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ONIONS. 


weight of bushel of, 3006. 


OPEN ACCOUNT. 
limitation of action for balance of, 7379. 


OPEN SEASON. 
for fish, what are, 10306. 
for deer, 10298. 
for mink and musk-rats, 10303. 
all seasons open for certain birds, 10304. 
for killing game birds, 10297. 
none for harmless birds, 10304. 


OPINIONS. 
duty of attorney-general to give, 157. 
attorney-general to keep a record of all official opinions, 157. 


OPIUM. 
any product containing, must be labeled, 2942. 
place for smoking, deemed a nuisance, 10177. 
keeping place for smoking, unlawful, 10178. 
smoking, unlawful, 10178. 
jurisdiction of justice of the peace, 10179. 
beverage containing, intoxicating, 10105. 


OPTIONS. 
dealing in, prohibited, 9699. 


OPTOMETRY, STATE BOARD OF. 
optometry defined, 524. 
unlawful to practice without certificate, 525. 
creation of board, 526. 
oath of office of member of, 526. 
seal, 526. 
meetings of, 527. 
quorum of, 527. 
governor to appoint officers of, 527. 
record of proceedings of, 527. 
registry list of licensed optometrists, 527. 
compensation from fees, 534. 
surplus moneys to go to school fund, 534. 
reports to governor, 534. 
violation, penalties for, 537. 
state’s attorney, duties of, 538. 
prosecution for violations of statutes relative to, 538. 
justices to have jurisdiction of violations of act, 538. 
exempt from requirements, who, 539. 
examination and licenses, 
who exempt from examination, 529, 530. 
examination required of whom, 528. 
application for examination, how made, 528. 
prerequisites for examination, 528. 
certificate of examination, to whom issued, 528. 
fees for examination, 528. 
waiver of right in certificate, 532. 
fees for certificate, 531. 
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examination and licenses — (continued). 

failure to file certificate, penalty for, 539. 

certificate from, to be displayed in conspicuous place, 533. 
license fee, paid by whom, 535. 

revocation of license, 5365, 

certificate revoked when, 536, 


ORDER. 
defined, 7940. 
in special proceedings, defined, 8444, 
to describe papers on which made, 7944. 
when deemed excepted to, 7653. 
copies substituted, if lost or destroyed, 7968. 
extending time for pleading, 7483. 
for sale of perishable property, 7554, 
of sale of ward’s property, 8967. 
vacation of order of judgment, 7364. 
written memorandum to be filed, when, 7945. 
in criminal actions to be entered on minutes, when, 10907. 
made without notice, how vacated or modified, 7946. 
to stay proceedings, for how long, 7943. 
for extension of time for taking proceedings, 7948. 
for continuance of case, when to be granted, 7949. 
what reviewable on appeal, 7841. 
power of supreme court as to, on appeal, 7844, 
injunction by, 7528, 
to show cause in injunction cases, 7533. 
in arrest and bail, 7490-7493. 
of reference to take testimony, when, 7943. 
for distribution of surplus after foreclosure by advertisement, 8091. 
directing punishment in contempt proceedings, 8189. 


ORDINANCE. 
See Cities, § 8; Villages, § 14; Commission Form of Government for Cities, § 11. 


ORPHANS, HOME FOR, 
rules and regulations, 5100. 
powers of corporation, 5101. 
compensation, not to be received by child adopted from home, 6102. 
condition of society to be reported, 5103. 
procedure for taking child into, 5104. 
citations to be issued in certain cases, 5105. 
foreign society must give bond, 5107. 
bond to be approved by county commissioners, 5108, 
licenses for soliciting aid for orphans’ home, 
unlawful to solicit without license, 5106. 
license, how obtained, 5106. 
in exceptions, 5106. 


ORPHAN SCHOOL. 
introduction of intoxicating liquor into, prohibited, 10174. 


OSTENSIBLE. 
defined, 6371, 
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OSTEOPATHY, STATE BOARD OF. 

creation of board; appointment, 516. 
qualifications of members, 516. 
officers, 

meetings for examinations, 517. 

expenses of board, 517. 

quorum, 617. 

report of licenses, 517. 
examinations, 

how conducted, 518. 

licenses, how granted and revoked, 518. 
license to be recorded, 519. 
present practitioner, 520. 
temporary permits to practice, 521. 
exempfion from provisions of act, 522. 
penalty for practicing without a license, 523. 


OTTER. 
protected, 10317. 


OVERSEER OF HIGHWAYS. 
in townships, see Townships, § 12. 
generally, see Highways, § 8. 


OVERSEERS OF THE POOR. 
See Poor. 


OWLS. 
no closed season for, 10304. 


OWNER. 
defined, 8501. 
as used in motor vehicle law, defined, 2976a. 
in mechanic’s lien law defined, 6828. 


OWNERSHIP. 
of property, see Property, §§ 3, 4, 7, 9. 


PACKING HOUSE. 
sanitation of, see Food, § 2. 
as to regulations affecting the management and construction of, in cities, 
—— in cities under commission form of government, 3818 (58). 
—— in villages, 3861 (17). 


$599 (63). 


PAINT. 
label to show mineral constituents of, 2923. 
penalty for violation of paint law, 2923. 
possession of misbranded paint prima facie evidence of violation of act, 2924. 
duty of directors of experiment station to enforce act, 2925. 
legal requirements of, on paint, 2926. 


PALMISTRY. 
power of the city to license, tax, regulate and prohibit persons practicing, 3509 (30). 


PANAMA EXPOSITION COMMISSION. 
purpose of commission, 63la. 
members, appointment, 631b. 

compensation, 63lc. 
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PANAMA EXPOSITION COMMISSION — (continued). 


erganization, 631b. 

secretary of, appointment, compensation, 63lc. 
report of disbursements, 631d. 

report of proceedings, 68le. 

appropriation, 631b. 


PANEL. 


See Jury; Grand Jury. 


PAPER. 


defined, 7293. 
to be used in public printing, 48, 49. 


PAPERS. 


See Documents. 


PARADES. 


military parade by unauthorized body forbidden, 2433. 


PARDONS. 


governor to keep record of applications for pardons, 112. 
board of, 
attorney-general ex-officio member of, 157. 
appointment and membership of, 11097. 
governor may suspend execution for treason, 11098. 
report of board to legislature, 11099. 
unanimous vote required; quorum, 11099. 
officer to make return of pardon, commutation or reprieve, 11101. 
act of board regulating pardon or parole may be reconsidered, 11102. 
meetings of board, where and when held, 11103. 
application for pardon, how made, 11104. 
duty of clerk of board, 11105. 
record of proceedings, 11106. 
powers of board, 11107. 
appropriation for board; compensation of board, 11108. 
restoration to citizenship, when, 11109. 
governor may issue warrant, when, 11110. 


PARENT AND CHILD. 


§ 1. 


§ 2. 


See Infants; Adoption; Illegitimacy. 

In general, 

abduction of either parent or child from other, forbidden, 4355. 
seduction of daughter forbidden, 4355. 

what force may be used in protection of, 4356. 

parent as such has no control over property of child, 4427. 
abuse of parental authority, court to take cognizance of, 4428. 
when parent’s authority ceases, 4429. 

parent not liable to child for services after maturity, 4435. 
relinquisbment by parent of child’s earnings, 4436. 

child not liable to parent for support after maturity, 4436. 
wages of child, to whom paid, 4437. 

right of parent to change residence, 4438. 

neither liable for act of the other, 4439. 

consent of parent to apprenticeship of child, 4476. 
abandonment of child, 9589-9595. 

Oustody and support. 

custody of child in divorce actions, 4404. 
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PARENT AND CHILD — (continued). 
transfer of custody of, 4424. 
custody of, after annulment of marriage, 4371. 
custody of children where parents are living apart, 4440. 
person entitled to custody and earnings of child, 4424. 
both parents to support children, 4423. 
allowance to parent for support of minor child, when, 4426. 
parent not liable for child who has abandoned parents, 4433. 
parents liable for necessaries furnished to child, when, 4432-4433. 
husband not bound to maintain stepchildren, 4434. 
exception, 4434. 
right of guardian to use the property of a minor having a father living for the support 
and education of the minor, 8883. 


PARIS GREEN. 
See also Insecticide. 
defined, 10218. 
adulteration of, prohibited, 2932. 
duty of manufacturers and dealers, 2933. 
legal strength of, 2934. 
regulation of sale of, 2934. 
duty of North Dakota agricultural experiment station, 2935. 
certificate of chemist as evidence, 2936. 
duty of state’s attorney, 2937. 
what constitutes violation of the act, 2938. 


PARK DISTRICTS. 
in cities, 4055-4063. 
in villages, 4063-4071. 


PARKS. 
city parks, see Cities, § 25. 
village parks, see Villages, § 18. 
creation of state parks on islands in Missouri river, 2071. 


PAROLE. 
provisions as to parole prisoners, 10943-10949. 
of inmates of the penitentiary, 11229-11234. 
of inmate of reform school, 11281-11294. 


PART, 
or “parts” as used in game and fish law, defined, 10275. 


PARTIES. 
to crimes, see Crimes, § 2. 
as to executors and administrators, see Executors and Administrators. 
to proceedings in county court, see Court, County, § 4. 
§ 1. In general. 
to actions, how named, 7355. 
to appeals, how designated, 7819. 
actions to be prosecuted by real parties in interest, 7395. 
assignee of thing in action, 7396. 
executor or administrator as, 7397. 
married women as, 7398, 
guardian, 
of infant, 7399. 
of defendant of unsound mind, 7301. 
appointment of guardian, 7300. 
security of guardian, 7302. 
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PARTIES — ( continued) . 


who to be plaintiffs, 7403, 

defendants, who are, 7404. 

~—— who must be, 7404; 

who may be, 7405. 

joinder of, 7406. : 
—— of plaintiffs, in action to determine title to real property, 8446. 
of defendants in action to determine conflicting claims against real property, 8148, 
non-consenting parties to be made defendants, 7406. 

when severally liable, 7407, 

when third persons may be brought into action, 7413, 

substitution of, by interpleader, 7414. 








§ 2. In particular actions. 


plaintiff in action for death by wrongful act, 8323. 

necessary in actions of partition, 8024. 

in action to foreclose minor’s lien, 6841. - 

proper plaintiffs in action to quiet title, 8146. 

Proper defendants in action to quiet title, 8148. 

to action to recover possession or quiet title to real estate of decedents, 8797, 

unknown persons made parties in action to quiet title, 8149. 

in, by or against special partnerships, 6446. 

in special proceedings, 8443. 

parties who must be cited upon the presentation of a petition for the probate of a 
will, 8636, 8637. . 

to actions upon bonds and undertakings required by probate code, 8627. 

in a suit or upon a guardian’s bond, 8925. 


PARTITION. 
§ 1. In general. 


§ 2. 


§ 3. 


of dominant tenement, burden how apportioned, 5336. 
in proceedings to settle controversies in relation to township lands, 4233. 
guardian may consent to partition without action, 8067. 
place of trial of action for, 7415. 
power of the court to order partition in final decree of distribution of estate of de- 

cedent, 8849, 8851-8853. 
abstract of title, how costs paid, 8070. 
who may make abstract, 807). 
costs, fees and disbursements, 8068, 8072. 
Actions for. 
when may be brought, 8024. 
what complaint must show, 8025. 
necessary parties, 8026. 
lis pendens required, 8027. 
to whom summons directed, 8028. 
service by publication, 8029. 
requisites of answer, 8030. 
procedure for partition in the county court, 8854-8860. 
Trial. 
proof of title, 8031. 
when partial partition adjudged, 8032. 
referee to determine outstanding liens, 8033. 
appearance before referee, 8034. 
report of referee, 8034. 
sale of partition, 8035. 
method and rule of partition, 8036. 
referee’s report, 8037. 

manner and division of property, 8038. 
effect of judgment on report, 8038. 
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PARTITION — (continued). 
single referee, when allowable, 8069. 
§ 4. Judgment. 
what tenants not affected by judgment, 8039. 
payment of expenses, 8040. 
liens follow owner’s share, 8041. 
certain estates set off, 8042. 
proceeds of incumbered property, how applied, 8043. 
— lienor having other security, 8044. 
distribution by referee, 8045. 
part of action continued, 8046. 
$ 5. Sales. 
sales, how made, 8047. 
terms of sale to be fixed by court, 8048. 
security for purchase money, 8049. 
estate for life or years, compensation to, 8050. 
— compensation when consent not given, 8051. 
—— when owner of estate ia unknown, 8052. 
value of future estates to be settled by court, 8053. 
terms of sale to be made known at time,. 8054. 
terms of sale to be fixed by court, 8048. 
how sale made, 8047. 
who cannot purchase, 8055. 
report of sale, 8056. 
order to convey, 8057. 
receipt of lienor when purchaser, 8058. 
record and bar of conveyance, 8059. 
investment of unknown owner’s proceeds, 8060. 
securities taken in name of clerk, 8060. 
when in name of party, 8062. 
duty of clerk of district court, 8063. 
compensation for inequality, 8064. 
$ 6. Payment of shares. 
of infant, 8065. 
of incompetent, 8066. 


PARTITION FENCES. 
See Fences, § 2. 


PARTNERSHIP. 
$ 1. Provisions relating to partnerships generally. 
in general, 
execution of instruments by, how acknowledged, 5591, 5592. 
presentment for payment of negotiable instrument to partners, 6962. 
notice of dishonor of negotiable instrument, how given to, 6984. 
attachment of property of, 7558. 
proceedings peculiar to insolvency of, 8440, 8442. 
fraud in, misdemeanor when, 9726. 
what constitutes partnership, 
partnership defined, 5263, 6386. 
ship owners not partners, 6387. 
partnership formed only by consent, 6388. 
partnership property, 
partnership property defined, 6389. 
extent of member’s interest, 6390. 
shares in profits and losses presumed equal, 6391. 
losses divided same as profits, 6392. 
lien on property for payment of debts, 6393. 
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PARTNERSHIP — (continued) . 
partnership property — (continued). 
what is presumed partnership property, 6394. 
exemption from execution of property. of, 7741. 
partnership property on death of partner, 
powers and duties of surviving partners as to the care and disposition of part- 
nership property, 8711. 
right of surviving partner to be appointed administrator of the estate of his de- 
ceased partner, 8659, 8682. 
sale of partnership property by executors or administrators, how made, 8768. 
partnership property of decedent to be included in the inventory, 8717. 
mutual obligations of partners, 
partners as trustees, 6395. 
highest good faith required, 6396. 
each principal must account to partnership, 6397. 
partners not entitled to compensation for partnership work, 6398. 
renunciation, 
renunciation with notice exonerates, 6399. 
profits cannot be claimed after renunciation, 6400. 


§ 2. General partnership. 
general partnership defined, 6401. 
powers and authority of partners, 
majority governs, 6402. 
each partner a general agent, 6403. 
limitation of authority of partners, 6404. 
effect of bad faith, 6405. 
mutual obligation of partners, 
profits belong to firm, 6408. 
partners cannot have adverse interests, 6407. 
may engage in separate business, 6408. 
must account for profits, 6409. 
liability of partners, 
liability to third persons, 6410. 
liability in general, 6411. 
ostensible partners, 6412. 
partners in fact only liable, 6413. 
termination, 
duration, 6414. 
causes dissolving, 6415. 
partial dissolution, 6416. 
judgment of dissolution, 6417. 
liability until] notice given, 6418. . 
when change of name is sufficient notice, 6419. 
agreement on dissolution not to carry on similar business, valid, 5930. 
liquidation, 
authority after dissolution, 6420. 
who may act in liquidation, 6421. 
who may not act, 6422. 
authority of partner liquidating, 6423, 6424. 
surviving partner’s authority, 6425. 
fictitious names, 
use of fictitious names; service; publication, 6426. 
use of fictitious name by foreign partnership, 6427. 
certificate for use of fictitious name, how executed, 6428. 
penalty, 6429. 
new certificate when membership changes, 6430. 
duty of clerk of district court, 6431. 
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PARTNERSHIP — (continued). 
fictitious names — (continued). 
certified copies of certificate as evidence, 6432. 
use of fictitious name of, misdemeanor, when, 9710. 
§ 3. Special. 
formation, 
special partnership authorized, 6433. 
how constituted, 6434. 
how formed, 6436. 
certificate, how executed and filed, 6436. 
affidavits required of partners, 6437. 
compliance necessary to formation, 6438. 
publication required, 6439, 6440. 
powers, rights and duties of partners, 
special partnership, how renewed or continued, 6441. 
style of special partnership, 6442. 
general partners only, have authority to act, 6443. 
rights of special partners, 6444. 
right to deal with firm, 6445. 
who joined in action against firm, 6446. 
withdrawal of capital, 6447. 
receipt of interest and profits by special partners, 6448. — 
when special partner becomes general, 6449. 
when preferences are void, 6450. 
liability of partners, 
of general partners, 6451. 
of special partners, 6452. 
when special partner is liable as general, 6453. 
estoppel when contracting with special partners as such, 6454. 
alteration and dissolution, 
when special becomes general partnership, 6455. 
how new special partners admitted, 6456. 
dissolution, notice filed and published, 6457. 


PARTY WALL. 
as easement, 5330. 
power of cities to regulate, 3599 (45). 
regulations in cities under commission form of government, 3818 (38). 


PASSENGER. 
See Carriers, § 6. 


PASSES. 
by common carriers, prohibited, 4799. 
See also Carriers, § 6. 


PASTURAGE. 
right of, as easement, 5330, 5331. 


PATENT. 
as personal property subject to taxation, 2103. 
patented article not to be called for in specifications for public buildings 80 a8 
prevent competition, 1836. 
of school land, when to issue, 323. 
of school land to be recorded; effect of, 324. 
entitled to record, when, 5546. 
action by state to annul, 7980. 
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PATENT MEDICINE. ne 
certain advertisements relative to, prohibited, 9656, 9657. 
notes given for, how indorsed, 10251. 


PATENT RIGHT. 
note given for, how indorsed, 10251. 


PAUPERS. 
See Poor. 


PAWNBROKERS. 
license required, 9701. 
refusing to exhibit stolen goods, 9702. 
selling before default, 9703. 
power of the city to license, tax, regulate and prohibit, 3599 (30). 
licenses, taxes and regulations in cities under commission form of government, 3818 (23). 
regulations, taxes and licenses in villages, 3861 (4). 


PAYMENT. 
defined, 5798. 
how applied on several obligations, 5799. 
order of resort for, where lien covers several things, 6716. 
when partial, extinguishes obligation, 5828. 
acceptance of principal as a waiver of claim to interest, 7144. 
rules governing time of, 5917. 
of decedents’ debts, 8118-8126. 
complaint dismissed on payment of installments due, 8109. 
when payment stops proceedings, 8110. 
effect of, on action to foreclose mortgage, 8109, 8110. 
of amount of execution to sheriff by third person, 7727. 


PAY-ROLL. 
of state institutions, 275. 


PEACE. 
See Security to Keep the Peace; Public Peace. 


PEACEABLE ASSEMBLY. 
not prohibited by conspiracy law, 9443. 


PEACE OFFICERS. 
in cities, see Cities, § 17. 
in cities under commission form of government, see Commission Form of Govern- 

ment for Cities, § 7. 

in villages, see Villages, § 15a. 
in unorganized towns and villages, 3907-3913. 
defined, 10364, 10539. 
railroad employees to act as, 4810. 
no fees allowed to railroad employees acting as, 4811. 
railway conductors as peace officers, when, 10585. 
railroad companies may appoint police, 10586. 
powers of railway police, 10587. 
procedure on arrest, 10588. 
other peace officers not affected by article, 10589. 
no fees for railway police, 4811, 10590. 
railway companies liable for acts of, 10591. 
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PEACE OFFICERS — (continued). 


duties of, 
to arrest without warrant, when, 10057. 
to attend public meetings, 10427. 
as to enforcement of prohibition law, 10107. 
as to prize fight, 9820, 9821. 
to enforce snuff law, 10182. 
as to false and misleading advertising, 9990. 


PEAS. 


weight of bushel of, 3006. 


PEDDLER. 


See Hawkers and Peddlers. 


PENAL CODE. 


See Code, § 8. 


PENAL INSTITUTIONS. 


under management of state board of control, 243. 


PENALTIES. 


$1. 


§ 2. 


In general. 

limitation of action for, 7376, 7377. 

actions to recover, 8014-8023. 

place of trial for recovery of, 7416. 

imposed by contract for non-performance, void, 5914. 

right to specifically enforce, 7188. 

right to specifically enforce contract containing a penalty, 7196. 

For violation of regulations as to corporations and associations in general, 

for failure of public utilities companies to file statement, 2250. 

for violation of act relative to investment companies, 6233, 5234. 

for failure of foreign corporation to comply with requirements of law, 5241, 5242. 

for violation of provision limiting holding of religious and charitable association oF 
corporation, 4504. 

for failure to file report of corporation, 4518. 

for violation of provisions relative to limitations of indebtedness of corporations, 4543. 

for violation of law forbidding industrial corporation loaning to stockholder, 4982. 

for violation of article relative to statements of mining corporations, 4992-4994. 

for refusal to submit statement of industrial corporation when requested by stockholder, 
4986. 

for failure of fraternal associations to file charter and by-laws, 5028. 

for failure of building and loan associations to make report, 5135. 

for loan by co-operative association to stockholder, 4604. 

as to insurance and insurance companies, associations, ¢tc. 

for violation of provisions of hail insurance law, 4898. 

for foreign insurance companies engaging in hail insurance, 4895. 

for violation of provisions prohibiting consolidation of insurance companies, 4893. 

for diversion of funds of insurance companies to aid political parties, 4853. 

for discrimination by life insurance companies, 4856. 

for misrepresentation by life insurance companies, 4854. a 

for failure of domestic insurance company to make investments according to provisions 
of law, 4845. 

to be imposed on accident and sickness companies, 4979. 

for violation of insurance law, 4928. 

for failure of insurance company to make annual statement, 4927. 

for false statements by insurance company, 4927. 
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for violation of provisions relative to taking chattel mortgage as life insurance premium, 
4958. 

for violation of law requiring insurance agents to have licenses, 4960. 

for violation of law relative to fraternal beneficiary societies, 5090. 

for failure to comply with law relative to beneficiary associations, 5057. 

for refusal by beneficiary association to make statement, 5057, 

as to banking. 

for violation of state banking laws, 5153, 5167, 5171, 5173, 5174, 5176, 5177. 

for false reports to state bank examiner, 4600. 

as to railroads and common oarriers. 

for violation of law relative to transmission of messages, 6262a—6268. 

for violation of rule requiring dustless sweeping of passenger cars, 4664. 

violation by railroad company of hours of labor law, 4669. 

for violation of act relative to size and construction of caboose cars, 4674. 

for violation of full crew act, 4667. 

for fraudulent use of transfer ticket, 4681. 

for failure to procure license to sell tickets, 4676, 

for failure to redeem tickets, when, 4679-4680. 

for failure of railroad company to maintain crossings, 4688. 

for failure to maintain headlights on locomotives, 4696, 4697. 

for violation of act relative to railroad trains, 4703. 

for violation by railroad of provisions as to stop-over rates, 4771. 

for violation of provisions as to side tracks to warehouses and coal mines, 4768, 

for discrimination by railroad company, 4756. 

for extortion by railroad companies, 4753. . 

against individuals for violation of article relative to common carriers, 4737. 

for false report concerning time of arrival of train, 4717, 

for extortion or unjust discrimination in common carrier rates, 4711. 

for violation of law relative to freight rates on coal, 4782. 

for violation of provisions regulating running of trains, 4634-4636, 

for failure of railroad or telephone company to file reports relative to location of prop- 
erty, 4821. 

for violation of provisions relative to transportation of live stock, 4802. 

for unlawful riding on cars, 4809. 

for violation of provisions relative to free passes, 4800. 

for failure of railroad company to run trains daily, 4789. 

for violation of provisions fixing maximum transportation rate, 4796, 4798. 

for violation by railroad of provisions relative to transportation rates, 4796, 4798, 

for failure of railroad company to maintain telephone connections, 4785. 

for failure of railroad company to remove cars loaded with grain, 4787. 

of railroad companies for failure to obey order relative to construction of transfer 
facilities, 4780. 

of railroad company to comply with provisions relative to platform scales, 4776. 

for failure of common carrier to file schedule, 4727. 

for violation of article requiring railroad wrecks to be reported, 4651. 

for failure to stop trains at county seats, 4653. 

for failure to file map of right of way, 4685. 

for failure of railroad company to maintain lamps on depot platform, 4659, 

for failure of railroad company to maintain station house, 4657. 

Ge to sanitary regulations. 

as to animals, see infra, § 9. 

of city boards of health, 414. 

for violation of law regulating sanitation of food producing establishments, 2971. 

for violation of public drinking cup law, 2954. 

for failure to comply with hotel sanitary act, 2985. 

for violation of act relative to sanitation of barber shops, 2956. 

for violation of law requiring second-hand goods to be disinfected, 2961. 
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PENALTIES — (continued). 


for 
for 
for 
for 


violation of law requiring disinfection of public vehicles, 2959. 

violation of article regulating the sanitation of railroad stations, 4663. 

violation of rules and regulations of board of health in townships and villages, 4176. 
refusal to obey order of township or village board of health for removal of nuisance, 


4178. 


§ 7. 
for 
for 
for 
for 
for 
for 
for 
for 
for 
for 

g 8. 
for 
for 
for 
for 
for 
for 
for 

g 9. 
for 
for 
for 
for 
for 
for 
for 
for 
for 
for 
for 
for 
for 
for 
for 

$ 10. 
for 
for 
for 

§ 11. 
for 
for 
for 
for 
for 
for 
for 

















as to adulteration of articles of merchandise, 

selling impure, adulterated or skimmed milk, 2851. 

false reading of milk and cream tests, 2854. 

violation of law in respect to adulteration of oils, 2876. 
violation of pure food law, 2881. . 
violation of fertilizer law, 2894. 

violation of pure seed law, 2902. 

violation of paint law, 2923. 

violation of pure drug law, 2946. 

violation of oil inspection law, 3074-3076. 

sale of oil below standard, 3060-3065. 

as to warehouses and cold storage. 

failure to post warehouse license, 3108. 

interfering with examiner of warehouses, 3133. 

violation of law by warehousemen, 3106. 

violation of article on warehouses, 3117. 

violation of public storage law, 3144. 

violation of public storage article, 3146, 3147. 

violation of provisions of cold storage act, 3160. 

as to animals, 

violation of law regulating admission of animals into state, 2762i. 
issuance of live stock health certificate without authority, 2760a, 2760b. 
violation of law regulating issuance of health certificate for pure bred cattle, 2762. 
violation of law relative to state live stock sanitary board, 2697. 
failure of sheep owner to afford facilities for inspection of sheep, 2751. 
failure to dip diseased sheep, 2745. 

having glandered animals in possession, 2721. 

disobeying warrant as to glandered animals, 2724. 

violation of Texas cattle law, 2673. 

violation of article on herding and driving, 2612. 

wrongful driving of stock, 2614. 

violation of estray law, 2667. 

violation of stallion law, 2776. 

forging order on wolf bounty fund, 2656. 

shipping cattle without permit, 2760. 

as to weights and measures. 

false weights and measures, 3003. 

violation of act relative to weight, measure or count of food products, 3013. 
misleading inspector of weights and measures, 3005. 

as to elections. 

participation in more than one caucus, 901. 

false statements by non-registered voter, 1097. 

defacing register of electors, 1091. 

failure of witness to attend election contest, 1079. 

violation of election laws, 1043. 

violation of section prohibiting electioneering, 1042. 

rejecting legal vote, 1040. 


of inspector or judge of election for depositing unstamped ballot, 1039. 


for 


failure of election officer to obey subpoena of canvassing board, 1031. 


of eleetion law, 944. 


for 


violation of statute relative to absent voters, 1004. 


for failure of officer to perform duty in respect to elections, 1041. 
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§ 12. —— age to tazes. 


for negligence or refusal of treasurer or sheriff to collect taxes, 2178, 
for failure of sheriff to file receipts for delinquent taxes, 2168. 
§ 13. —— ag to public schools. 
for violation of school building law, 1494, 
failure of school directors to provide proper water closets, 1403. 
of school official for receiving commissions on sale of school supplies, 1529. 
for violation of Provisions of school fund act, 1488, 
for deposit by city or school district treasurer elsewhere than in regular depository, 148]. 
for failure to report and transmit fund belonging to teachers’ insurance and retirement 
fund, 1514. 
for failure to attend teacher’s institute and training school, 1385, 
§ 14. —— ag to surveys and section corners. 
in reference to surveys and plats of towns and cities, 3951, 
for destroying or removing section corner monuments, 4290, 4245, 
§ 15. —— ae to building regulations. 
for violation of law relative to door-ways of public buildings, 2997, 
for failure to maintain fire escapes in hotels, etc., 2978, 
§ 16. —— ag to highways and bridges. 
for violation of law of the road, 2052. 
for refusal to serve as road supervisor, 1976. 
for failure of road Overseer to render account, 2034. 
of overseer of highway for failure to make report of unpaid taxes, 2029. 
for neglect of duty by county superintendent of highways, 1990g, 
for obstructing highway, 1974. 
for destruction or removal of guide boards on highway, 1997. 
for injury to road belonging to wagon road corporation, 4830, 
for passing around toll-gate, 4829, 
for running toll-gate, 2061. 
for unlawfully passing toll bridge, 5002. 
for driving across bridge faster than a walk, 2057-2059, 
for charge of excessive tolls by bridge company, 4999, 
for bridge company in charging tolls when bridge in bad condition, 5000. 
for failure of bridge company to publish annual report, 5004. 
§ 17. —— as to motor vehicles, 
for violation of law governing automobiles, 2976, 
for molesting driver of motor vehicle, 2976m. 
for using motor vehicle without permit, 2976m. 
§ 18. —— as to prairie fires, 
for carelessly setting fire to prairies, 2808. 
for causing prairie fires in certain months, 2791. 
for violation of law as to setting fire to prairie, 2796, 2797. 
§ 19. —— as to nowious weeds, 
for violation of article for prevention of spread of noxious weeds, 2823. 
for depositing noxious weeds in highway or along banks of water courses, 2818, 
for failure of highway officers to destroy noxious weeds, 2820. 
§ 20. Miscellaneous, 
for misdemeanor, 8255. 
for alteration of records, 3339. 
for profanity, how collected, 9228. 
for usury, 6076. 
for illegal use of word “ savings,” 5202. 
for unfair competition, 3046. 
for commercial discrimination, 3049. 
for violation of purchase of grain act, 3015. ; 
for violation of act relating to commission merchants, 3027. 
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PENALTIES — (continued). 


for violation of fire sale merchant law, 3039, 3040. 

for hawking or peddling without license, 3034, 3035. 

for doing business under fictitious name without filing certificate, 6430. 

for violation of state embalming law, 546. 

for practicing osteopathy without a license, 523. 

for violation or failure to comply with law relative to vital statistics, 455. 

for false certificate of hotel inspector, 2986. 

for interfering with inspector of hotel, 2990. 

for violation of act relative to public printing, 3175. 

for delay in public printing, 58. 

for violation of law relative to abstractors of title, 3095. 

for violation of provision of article regulating marriage, 4378. 

for violation of article relative to prevention of infant blindness, 3172. 

for sending pauper out of county, 2543. 

for bringing pauper into county, 2544. 

for failure of county to pay taxes for support of insane person, 2573. 

for neglect of duty in respect to insane law, 2566. 

for neglect to bury dead body which had been dissected, 2811. 

for violation of provisions relative to foreign agents, 4964. 

for failure to declare dividends, 4543. 

for conversion of military property, 2431. 

for unlawful wearing of military uniform and devices, 2431. 

for violation of statute prohibiting child labor, 1413. 

for destruction or mutilation of notary public’s records, 838. 

for filing unlawful mechanic’s lien, 6817. 

for failure to execute satisfaction of mechanic’s lien, 6829. 

for failure of mortgagee to discharge satisfied mortgage, 6749. 

for inspector of oils to deal in petroleum products, 3072. 

for violation of law regulating coal mines, 3084. 

for violation of article relative to nurseries, 2832. 

penalty for violation of pharmacy laws, 500. 

for violation of city ordinance, to whom paid, 3759. . 

as to penalties for violation of ordinances of villages, 3861 (18). 

amount of penalty that may be imposed by township for violation of rules and regule 
tions, 4088. : . ‘ 

as to the amount of penalty and fines that may be imposed under city ordinances in 
cities under commission form of government, 3818 (73). 

for obstructing dairy commissioner, 2842. 

for obstructing or misleading state examiner in the execution of his duties, 231. 

for practicing profession of barber without certificate of registration, 572. js 

for failure of an executor or administrator to give notice to creditors for the presen 
tion of claims against the estate, 8751. fcr tea te 

for neglect or refusal of administrator or executor to file account after being ¢! 
do so, 8828. ; ecutor 

for having or obtaining the property of a decedent without authority from the ex 
or administrator, 8708. 

for obstructing fire marshal in abatement of dangerous conditions, 206. 

failure of teacher to attend teachers’ institute and training school, 1385. 


PENITENTIARY. 
§ 1. In general. 
penitentiary at Bismarck, 
continuation and use, 11181. 
within jurisdiction of Burleigh county, 11182. 
service of process within, who may make, 11183. 
is general prison of the state, 11301. 
care and custody of funds belonging to inmate, 1809. 
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PENITENTIARY — (continued) . 

communicating with inmates prohibited, 9438. 

introduction of intoxicating liquor into, prohibited, 10124, 

imprisonment in, is at hard labor, 10967. 

sentence to, expires in what months, 10346. 

accounting officer, 1807, 1811, 1816. 
§ 2. Governing board. 

membership and appointment of, 11191. 

terms of office and vacancies in office of trustees, 11199. 

qualification of trustees, 11193. 

sessions of board of trustees; compensation, 11194, 

president of board, 11195. 

Visiting trustee, duties, 11195. 

duties of board; inspection of buildings, examination of inmates, 11196. 

report, contents of, general and special, 11197. 

records to be open to inspection, 11198. 

officers must not be interested in contract, 11199. 

inventory of personal property, 11200. 

contracts, how executed, 11201. 

how property kept, 11201. 

supplies, how contracted for, 11202. 

proposals for contracts to be in writing; powers of board ag to proposals, 11203, 
§ 3. Officers of. 

officers enumerated, 11204. 

warden and deputy to reside in, 11204. 

appointment of officers ; term of office, 11205. 

qualification of warden and other Officers, 11206. 

salary of warden and other officers, 11207. 

warden, 

powers and duties of, in general, 11208. 
warden to make rules and regulations, 11209. 

deputy warden, bond and duties, 11210. 

employment of chaplain and compensation, 11211. 

duties of employees; certain acts prohibited, 11212. 
§ 4. Commitment of persons to, 

conveyance of persons to, 11213. 

duty of warden upon delivery of prisoner, 11213. 

inmate of penitentiary in custody of warden, 11214. 

fees of officers for conveying prisoners to penitentiary, 3515. 
§ 5. Diminution of sentence for good conduct. 

power of trustees as to diminution of sentence, 11215. 

warden to keep record of prisoners, 11216. 

reward for good behaviour, 11217. 

punishment for infraction of rules may be alleviated, how, 11218. 
§ 6. Parole of inmates. 

board of trustees may parole, 11229. 

when inmate may be paroled, 11230. 

requirements precedent to parole, 11231. 

grounds for recommending parole, 11232. 

breach of parole; order of recommitment, 11233. 

execution of order; fees, 11234. 
§ 7. Treatment of inmates. 

employment and discipline of inmates, 11219. 

spirituous liquors prohibited, 11220. 
furnished on physician’s orders, 11221. 
food of inmates, 11221. 
beds and clothing of inmates, 11222. 


if 
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PENITENTIARY — (continued). 


warden to maintain discipline, 11223. 
refractory inmates may be restrained, 11224. 
inmates to be treated kindly, 11225. 


corporal punishment prohibited, 11225. 


§ 8. 


§ 9. 


inmates may be employed outside of, when, 11227. 
escape of inmate, 11227. 
Twine and cordage plant. 
establishment authorized, 11235. 
buildings, how constructed, 11236. 
purchase of stock and supplies, 11237. 
appropriation, 11238. 
auditor authorized to draw warrants, 11239. 
products of plant, how disposed of, 11240. 
duty of accounting officer, 11241. 
funds for plant, how provided for, 11242. 
bonds, 
issue of, by twine plant, 11243. 
sale of; proceeds how applied, 11244. 
what security for, 11245. 
fiscal year and sinking fund, 11246. 
interest of bonds, how paid, 11247. 
state preferred creditor in sale of binding twine, 11248. 
advancement of cash by state auditor, regulation, 11249-11251. 
length of work day, 11252. | 
compensation to inmates, 11254. 
rules and regulations, 11255. 
Revolving fund. 
creation of fund authorized, 11256. 
additions to fund, 11257. 
disposition to be made of fund, 11258. 
custody of fund, 11259. 
provisions for expenses of warden, 11260. 





$ 10. Employment and compensation of prisoners. 


employment of convicts authorized, 11261. 

employment on public roads and at state institutions and by counties, 11262. 
tools and equipments, 11263. 

compensation, 11264. 

disposition of moneys carned, 11265. 

merit system, 11266. 

extra “good time,” 11267. 

fines for misconduct of prisoners, 11268. 

appropriation, 11269. 


$ 11. Employment of inmates on public buildings and roads. 


employment of inmates authorized, 11270. 

trustees may purchase tools and machinery, 11271. 

may be employed in improving roads and streets, 11272. 

sale of products regulated, 11273. 

labor of convicts not to be farmed out, 11274. 

wardens to furnish convict labor to be used upon the constructing highways under a 
vision the good roads experiment, 1882. 


warden to furnish convict labor to good roads experiment station for work upon high- 
way, 1884. 


§ 12. Escapes. 


escapes generally; rewards, 11228. 
escape of inmate while employed outside, 11227. 
attempt to escape from, felony, 9352. 
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PENITENTIARY — (continued) . . 

escape from, jurisdiction of, 10514, 

how punished, 9351, 11341-11343. 

expenses for prosecution for escape from, how paid, 9362, 
§ 13. Discharge of inmate. 

money, clothing and employment to be furnished, regulation, 11226. 
$ 14. Insane inmates. 

transfer to state hospital for insane 3 procedure, 11296, 11297, 
§ 15. Death of inmates. 

inquests to be held, 11298, 
to be open to all persons, 11299. 
who may be required to testify, 11300. 
return of inquest; burial of body, 11301. 
expenses of inquest, how paid, 11302. 
effects of deceased; sale of and disposition of proceeds, 11303. 





PENNY CRESS, 
&8 noxious weed, 2900, 


PENSIONS, 
for firemen, 3999-4006. 
for militia, 2423, 2425. 
—— duty of adjutant general as to, 2360a. 


PEPPER GRASS. 
as noxious weed, 2900. 


PEREMPTORY. 

writ of prohibition, 8472, 

writ of mandamus, 8459, 8460. 
PERILS OF THE SEA. 

defined, 6257. 


PERISHABLE PROPERTY, 
sale of, under execution, 7744. 
appeals do not stay sale, 7838. 
inventory of, to be made in attachment, 7546. 
sale of, pending attachment, 7554, 
right of executor and administrator to sell perishable property, 8766. 
Bale of, in insolvency proceedings, 8399. 


PERJURY. 
acts constituting, 9366. 
oath defined; includes affirmation, 9367. 
oath of office, how far excepted, 9368. 
irregularities of, no defense, 9369. 
incompetency of testimony no defense, 9370. 
knowledge of materiality, not necessary, 9371. 
when deposition complete, 9372. 
unqualified statement of something not known to be true, perjury, 9373. 
false lists of taxable property under oath is perjury, 9374. 
perjury, how punished, 9375. 
summary committal of witness for, 9376. 
witness to perjury bound over to appear, 9377. 
Papers and documents to be retained, 9378. 
sufficiency of indictment or information for, 10700. 


what is evidence in, 10355. 
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PERJURY — (continued). 

conviction of. as disqualification of witness, 9381. 
grand juror not exempt from prosecution for, 10669. 
false oath on enlistment papers as, 2385. 
false statement to state examiner, 230. 
false statements made to procure marriage license a8, 4375. 
false affidavits for wolf bounties, 2666. 
subornation, 

subornation defined, 9379. 

punishment of subornation, 9380. 

conviction of subornation as disqualification of witness, 9381. 


PERPETUATION OF TESTIMONY. 
proceedings for, see Deposition, § 5. 


PERPETUITIES. 
provisions prohibiting, 6289, 5313-53165. 


PERSON. 
defined, 2074, 7075, 7294, 10371, 10372. 
as used in game and fish law, defined, 10275. 
adults and minors defined, 4335, 4336. 
citizens defined, 13. 
people defined, 12. 
in code of criminal procedure includes corporation, 11174. 
general power of state over, 7. 
entitled to protection of state, 13. 
rights of, generally, 4350. 
force permitted in protection of self, 4356. 
who liable for crime, 9206, 9207. 


PERSONAL PROPERTY. 
See Property, Personal. 


PERSONAL RELATION. 
offenses against, enumerated, 4355. 
necessary force may be used to protect, 4355. 


PERSONAL SERVICE. ° 
specific performance of contract as to personal service, 7197. 


PERSONS OF UNSOUND MIND. 
See Incompetent Persons. 


PETITION. 
as to petition in primary election, see Primary Election. 
for adoption, 4447. 


PETIT JURORS. 
See Jury; Jurors. 


PETIT LARCENY. 
See Larceny. 


PETROLEUM. 
power of cities to regulate and prevent the storage of, 3599 (50). 
power of cities under commission form of government to regulate and prevent storege 
of, 3818 (45). 
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PEW. 
exemption of, from execution, 7730. 


PHARMACIST. 
livense of, to sell liquor, see Intoxicating Liquors, § 3. 
to be licensed, 475. 
registered pharmacists’ assistants, 476. 
change of residence, duty to notify board, 496. 
exempt from jury duty, 814. 
to lose license for violation of law regulating sale of cocaine, 2043. 
certificate of registration canceled, when, 481. 
former certificate, when in force, 482, 
restriction as to Tregistration, 483. 
qualifications for registration as, 486, 
issuance of certificate to, 490. 
renewal fees for certificate, 495. 
duty to file and preserve physician’s prescriptions, 497. 
who exempt from registration, 499. 
issuance of temporary certificate to, 501. 
regulations for selling poison, 9737. 
physician’s prescription excepted, 9738. 
to keep record of poisons sold, 9739. 
keeping record of drugs and poisons sold, 9759, 9761. 
penalty, 
negligently endangering life, misdemeanor, 9758. ° 
violation of law as to sale of poisons, 9740. 
acting as, without license, penalty, 9735, 9736. 
false registration, penalty for, 498. 
penalty for violation of pharmacy law, 500. 





PHARMACY, STATE BOARD OF. 
organization of, 474, 
membership of, 
appointment by governor, 477. 
qualification of, 477. 
term of office of, 477. 
vacancy in, 478. 
organization of, 479, 
bond of, 479. 
meeting of, 479. 
compensation of, 493. 
not to teach pharmacy except, 492. 
quorum of, 480. 
powers of, 480. 
certificate of registration, canceled, when, 481. 
examination, how conducted, 483-485. 
qualification for registration as pharmacist, 486, 
examination for assistants, 487. 
fees for application for registration, 488. 
prerequisites for examination, 489. 
duty to issue license to applicant, 490. 
duty of secretary to keep register, 491. 
annual report of, 494. 
renewal fees of registered pharmacist, 496. 
temporary certificate, how issued, 501. 
penalty for violation of pharmacy act, 505. 
cost in prosecution, to whom paid, 506. 
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PHYSICAL EDUCATION. 
to be taught in all educational institutions receiving mouey from the state. 1390. 


PHYSICIAN. 
& 1. In general. 
definition of, 462. 
not to practice without license, 461. 
—— exemptions and exceptions, 463. 
to be registered, 449. 
fraudulent impersonation of, 470. 
penalty for, 470. 
prescription to be filed and preserved, 497. 
to be appointed for poor asylum, 2531. 
to be member of board of commissioners of sanity, 2547. 
reports on vital statistics to be kept where, 434. 
penalty for failure to comply with law relative to vital statistics, 455. 
intoxication of, causing death, 9496. 
administering poison while intoxicated, 9705. 
§ 2. Privileges and ewemptions. 
confidential relations, with, 7923. 
exempt from jury duty, 814. 
exempt from registration as pharmacist, 499. 
filling of prescriptions not within pure drug law, 2945. 
prescription of, excepted from pharmacist law, 9738. 
to have use of dead bodies for dissecting purposes, when, 2800. 
§ 3. Duties of. 
to report contagious diseases, 421. 
in cage of death, 422. 
to investigate in cases of alleged insanity, 2552. 
when child is born blind, 3168-3170. 
as to contagious diseases in cities under commission form of government, 3825. 
preparation of medical certificate of death, 441. 
§ 4. Fees. 
for issuing certificate as to help applicant for marriage license, 4373. 
for examining insane person, 2565. 
property exempt from execution for fees of, 7739. 





PHYSICIAN, COUNTY. 
duties of, in respect to rendering assistance to poor people, 2502. 


PIERS. 
right to take property by eminent domain for, 8203. 
interfering with, misdemeanor, 10079. 


PIG WEED. 
as noxious weed, 2900. 


PILES. 
removing or injuring, how punished, 10072. 
interfering with, misdemeanor, 10070. 


PILOT. 
liability of master for negligence of, 6383. 
when navigation of vessel depends on, 6152. 
failure to procure license, misdemeanor, 9755, 9756. 


PINK COCKLE. 
as noxious weed, 2900. 
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breaking water or ga8‘pipes, punishment for, 10082. 


‘PITCH. 7 
Power of cities to regulate and prevent the storage of, 3599 (50). 


PLACE OF TRIAL, 
See Trial, § 5. 


PLANTAIN. 
48 noxious weed, 2900. 


PLAINTIFF, 
defined, 7355, 
who are, 7403. 
See also Parties, 


PLATFORMS. 
for loading ears, provisions relative to, 4772-4774, 


PLATS. 
city plats. See Cities, § 6. 
village plats. See Villages, § 5. 
town plats. See Towns, § 6. 
to be made of irregular lands when, 2214, 


PLAYGROUND. 
public playground in cities, 4016-4018. 


PLEADINGS. 
in special proceedings in county court, see Courts, County, § 7. 
in justice’s court, see Justice of the Peace. 
in criminal actions, see Criminal] Procedure, § 9. 

§ 1. In general. 
when summons and complaint to be filed, 7958. 
informalities in, not fatal when, 11088. 
in proceedings after Judgment, 7854, 
judgment on frivolous, 7601. 
form of, in prohibition cases, 10128. 
in actions by or against corporations, 7981. 
discharge in insolvency proceedings, how pleaded, 8432, 

§ 2. General rules for. 
conditions precédent, how pleaded, 7461. 
private statute, how pleaded, 7462. 
libel or slander, 

how pleaded, 7463. 

defendant’s answer, 7464. 
answer of possession, how made, 7465. 
when action may be joined, 7466. 
material allegations in pleading when deemed true or denied, 7467. 
form of pleading abolished, 7439. 
subscription and verification of pleadings, 7455. 
requisites of verification, 7456. 
statement of account, 7457. 
pleadings to be liberally construed, 7458. 
pleadings may be made more definite, when, 7459. 


judgment, how pleaded, 7460. 
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§ 3. Complaint. 
former modes of pleading abolished, 7439. 
complaint, what to contain, 7440. 
time of service after service of summons, 7423. 
service of unnecessary if no personal claim made, 7424, 
need not be served with summons, 7423. 
plaintiff’s recovery limited by demand of, 7680. 
requisites of, in actions to determine conflicting claims to real property, 8145-8147. 
in mortgage foreclosure, 8103. 
requisites of, in condemnation proceedings, 8220. 
in action in partition, 8025. 
in action for forfeited goods, 8017. 
as to counterfeiting trade-mark, etc., 9721. 
in quo warranto proceedings, 7973. 
™m proceedings for driving over bridge faster than a walk, 2058. 
when overseer to make, for failure of pereon to pay road tax, 2022. 
§ 4. Answer. 
time of service of, 7441. 
in proceedings after judgment, 7853. 
judgment on, when to be given, 7453. 
defense of limitation of actions to be made by answer, 7358. 
in action to quiet title, 8151. 
in partition, 8030. 
to writ of mandamus, 8461. 
to notice of contest of election, 1047. 
to notice of contest in legislative election, 1071. 
§ 5. Reply. 
when to be made, 7452. 
demurrer to answer, 7452. 
in action to quiet title, 8152. 
in proceedings after judgment, 7854. 
§ 6. Demurrer. 
when to be served, 7441. 
when defendant may demur, 7442. 
requisites of demurrer, 7443. 
demurrer after amended complaint, 7445. 
when demurrable objections may be taken by answer, 7446. 
when objections waived, 7447. 
requisites of, 7448. 
requisite a counterclaim, 7449. 
demurrable objections may be taken by answer, when, 7446. 
defendant may answer part and demur to part, 7450. 
sham defense to be stricken out, 7451. 
to answer, 7452. 
demurrer to reply, 7454. 
in proceedings after judgment, 7854. 
§ 7. Mistakes and amendments. 
variance when deemed material and misleading, 7478. 
when not material, 7479. 
failure to prove variance, 7480. 
amendments, when and how made, 7481. 
court may amend, terms, 7482. 
pleading after time, when permitted, 7483. 
where defendant’s name is unknown, amendment, 7484. 
trivial errors disregarded, 7485. 
supplemental pleading when allowed, 7486. 
amendments to pleadings in the county court, 8591, 8592. 
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PLEA OF GUILTY. 


court to hear evidence as to degree of crime, 10936, 10937. 


PLEDGE. 
§ 1. In general. 
what contracts deemed pledge, 6771. 
lien dependent on possession, 6772, 
includes increase, 6773. 
lien made by pledge, 6774. 
by one allowed to assume apparent ownership, 6775, 
to secure another’s obligation, 6776. 
deposit with pledge holder, 6777. 
withdrawal of property pledged to another, 6778. 
exoneration of pledge holder, 6779. 
when pledge holder must enforce pledgee’s rights, 6780. 
liability of pledgee to pledge holder, 6781. 
liability of gratuitous pledge holder, 6782. 
pledgee’s rights on fraudulent misrepresentations of value, 6783. 
factor cannot pledge principal’s property, 6370. 
pledged property subject to execution, 7721. 
pledged property may be levied on in attachment, 7548. 
contracts of, subject to chapter on Nens, 6703. 
collection of evidence of debt by pledgee, 6790. 
§ 2. Sale of property pledged. 
when performance due, 6784. 
judgment necessary, 6785. 
notice to pledgeor of sale, 6786. 
waiver of notice, 6787. 
waiver of demand of performance, 6788, 
sale by public auction, 6789. 
evidence of debt, collection of, 6790. 
when pledgeor may require sale, 6791. 
application of proceeds, 6792, 6793. 
when pledgee cannot purchase, 6794. 
foreclosure, 6795. 


PLUMBERS. 
power of cities to license, tax, and regulate plumbers and the business of plumb- 
ing, 3599 (34). 
—— cities under commission form of government, 3818 (27). 


PLURAI.. 
words used in plural includes singular, when, 7308, 10373. 


POLES. 
See Telegraph Companies, § 2; Telephone Companies, § 3. 
power of the city to regulate and prevent the erection of sign posts, telegraph and 
telephone poles, 3599 (17). 
—— cities under commission form of government, 3818 (11). 
of villages, 3861 (11). 





POISON. 
record of sales of, to be kept, 502, 9739, 9759, 9761. 
packages containing same to be labelled, 503. 
provisions regulating sales of, 9737. 
physicians’ prescriptions excepted, 9738. 
punishment for violation of pharmacist law, 9739. 
administered by physician while intoxicated, 9705. 
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POISON — (continued). 
wilfully mixing, with food or drink, how punished, 9706. 
administered with intent to kill, 9518. 
poisoning domestic animals, punishment, 10052. 
laying out, misdemeanor, 9762. 


POLICE. 
as to railroad police, see Peace Oftcers. 
in cities, see Cities, § 17. 
in cities under commission form of government, gee Commission Form of Government 
for Cities, § 7. 
in villages, see Villages, § 15a. 
in unorganized towns and villages, 3907-3913. 
duties, 
to arrest without warrant, when, 10057. 
to attend public meetings, 10427. 
as to enforcement of prohibition law, 10107. 
as to prize fights, 9820, 9821. 
to enforce snuff law, 10182. 
as to falee and misleading advertising, 9990. 


POLICE JUDGE. 
See Cities, § 18. 


POLICE MAGISTRATE, 
See Cities, § 18. 


POLITICAL CODE, 
See Codes, § 2. 


POLITICAL COMMITTEES. 
See Elections, Primary, § 8. 


POLITICAL CONTRIBUTION. 
by state board of control or employees forbidden, 268. 
by insurance companies prohibited, 4858. 
not to be made by corporations, 9295-9299. 


POLITICAL INFLUENCE. 
members of state board of control not to exercise, 268. 


POLL CLERK. 
See Elections, § 7. 


POLL TAX. 
for highways, see Highway, § 11. 
for school purposes, 1224. 
volunteer firemen exempt from payment of, 1842. 


POOL ROOMS. 
screens not allowed in, 9690. 
minor not allowed in certain pool rooms, 9689. 
licenses, regulations and tax in villages, 3861 (6). 
in cities, 3599 (33). 
——— in cities under commission form of government, 3818 (26). 





POOLS AND TRUSTS, 
defined, 9951. 


punishment for violation of law relative to pools and trusts, 9952. 
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POOLS AND TRUSTS — (continued). 
punishment of corporate officer violating anti pool law, 9953. 
foreign or domestic corporation violating law prohibited from doing business, 9954. 
sufficiency of information for indictment, 9955. 
what necessary to prove in prosecution, 9956. 
contracts in violation void, 9957. 
purchaser from member of pool or trust not liable for purchase price, 9958. 
manner of taking testimony in proceedings against pool or trust, 9959. 
failure to testify in proceedings, punishment, 9960. 
injunction against defendant, when issued, 9961. 
judgment, form of, 9962. 
attorney fees in proceedings against, 9963. 
freight pools prohibited, 4720. 


POOR. 
§ 1. Paupers generally. 
state’s right to custody of, 7. 
not liable for road labor, 2006, 
must work, when, 2506. 
help by relatives, 2507. 
sending out of state without authority, misdemeanor, 2642, 2543, 10252, 10263. 
bringing into state without authority, penalty, 2544. 
aid for able-bodied, unlawful, 2509. 
houses used for the support of, as exempt from taxation, 2078. 
sexual intercourse with, felony, when, 7577. 
selling liquor to, how punished, 10142. 
overseer of, liability for unlawful confinement of insane person, 9731. 
convicts, aid for, 10960. 
§ 2. Oversight of poor, in general. 
township supervisors are overseers of, 2496, 2497. 
suits against overseers, how conducted, 2498, 
application for relief, how made, 2499. 
oversight and care of the poor, 2502. 
complaint in behalf of the poor, duty of overseers, 2503. 
overseer to make investigation, 2504. 
temporary aid, when to be given, 2505. 
persons asking aid must work, 2506. 
help by relatives, 2507. 
overseers of the poor to report to county commissioners in certain cases, 2508. 
allowance for support of poor person, increase or reduction of, how made, 2608. 
aid to able-bodied non-residents unlawful, 2509. 
legal residence of applicant must be ascertained, 2510. 
reports to be kept, 2511. 
copies of reports to be filed with auditor, 2512. 
appeal to county commissioners from decision of overseer of the poor, 2513. 
§ 3. Legal residence of. 
how determined, 2500. 
how acquired, 2500. 
where residence is uncertain, 2514. 
poor person may be conveyed to place of residence, 2515-2542, 2544. 
appeal fo district court from direction of removal, 2516. 
appeal, how heard, 2517. 
when order of removal is defective, removed how, 2518. 
overseer must receive persons having legal residence, 2519. 
§ 4. Overseers generally. 
procedure in case of death, resignation or removal of, 2520. 
to make quarterly statements to county commissioners, 2521. 
providing for care of non-residents, 2522. 
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POOR — (continued). : 
compensation of, 2523. 
to submit accounts, when, 2524. 
blanks for reports, schedules and information, how procured, 2525. 
unorganized counties, county commissioners to act as overseers of the poor in, 2526. 
provisions of act relative to township supervisors to apply to city counsel or city 
commissioner when, 2527. . 
independent poor relief districts, how organized, 2528. 
$ 5. Asylum and poor farm. 
election for establishment, 2529. 
how established, 2529. 
management of, 2529. 
duty of superintendent of asylum, 2530. 
physician to be appointed by board of county commissioners, 2531. 
poor children may be bound out, 2532. 
assessment of tax for poor farm, 2533. 
all poor shall go to asylum, when, 2534. 
superintendent of asylum to give bond to state, 2535. 
poor children to be educated, when, 2536. 
education of poor children, 2537. 
discontinuance of asylum, 2538. 
board of county commissioners may levy poor tax, 2539. 
board of visitors for, 
appointment of, 2540. 
duties and reports, 2540. 
compensation, 2541. 
§ 6. Relief for needy settlers. 
appropriation for, 2545. 
accounts, how audited, 2546. 


POOR FARM. 
See Poor, $ 5. 


PORTER. 
defined, 10157. 
intoxicating liquor, 10105. 


PORTERS. 
power of cities to license, tax, and regulate, 3599 (31). 
cities under commission form of government, 3818 (24). 





PORTS OF ENTRY. 
for importation of oil, how designated, 3078. 


PORT WARDEN. 
assuming to act as, misdemeanor, 9757. 


POSSESSION. 
actions for recovery of real property, see Property. 
defined, 7326. 
as used in game and fish law, defined, 10275. 
presumption of ownership from, 7936. 
presumption of, from legal title, 7365. 
occupation under written instrument, effect of, 7366. 
of tenant deemed that of landlord, 7370. 
essential to pledge, 6772. 
not essential to mortgage, 6726. 
mortgagee entitled to, when, 6740. 
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POSSESSION — (continued). 
of purchaser at tax judgment sales, when entitled to, 2337, 
of real property, actions for, 8145, 
of counterfeit note with intent to default, forgery, 9891. 


POSSIBILITY. 
not transferable, 5491. 
mere, not interest in property, 5278. 
See also Property. 


POSTAL RIGHTS. 
of insane persons, how secured, 2580-2582. 


POSTHUMOUS HEIR. 
when entitled to take future estate, 5276. 


POSTMASTERS. 
exempt from jury duty, 814. 


POSTPONEMENT. 
See Adjournment. 


POTATOES. 
weight of bushel of, 3006. 


POULTRY. 
state association, 
appropriation for, 5117. 
annual exhibitions, 5118. 
conditions to be complied with, 5119. 
executive committee; appointment and duties of, 5120. 
regulations affecting the sale of, in cities, 3599 (36) (38). 


—— cities under commission form of government, 3818 (29) (31). 


POUNDS. 
in townships, see Townships, § 14. 
power of cities to establish, 3599 (61). 
cities under commission form of government, 3818 (56). 





POWER OF ATTORNEY. 
not affected by law concerning power in real property, 5382. 
gratuitous employee must act under, 6111. 
fees for recording, 3511. 
how revoked if recorded, 5596. 
agent must have, to foreclose mortgage, 8075. 
to foreclose mortgage must be recorded, 8076. 
to execute mortgage, requisites of, 6737. 


commissioner of insurance to accept process for fraternal beneficiary societies, 5074. 


POWERS. 
§ 1. In general. 
what powers permitted, 5381, 5434. 
chapter not applicable to power of attorney, 5382. 
powers defined, 5383. 
author defined, 5384. 
powers classified, 5385. 
when power is general, 5386. 


when power is special, 5387. 
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POWERS — (continued). 

when power is beneficial, 5388. 
when in trust, 

generally, 5389. 

general power when in trust, 5390. 

special power when in trust, 5391. 

capacity to create, 5392. 
minor cannot delegate, 4338. 
persons of unsound mind cannot delegate, 4345. 
in whom vested, 5393. 
how created, 5394. 
power reserved, 5395. 
when irrevocable, 5396. 
when power is on land, 5397. 
when power deemed part of security, 5398. 
certain laws applicable to, 5443. 
§ 2. Ewecution. 
who cannot execute power, 5399. 
execution by married women, when, 5400, 5401. 
how executed, 5402. 
where power is vested in several, how executed, 5403. 
how executed by will, 5404. 
how executed by grant, 5405. 
when power is directed by insufficient instrument, 5406. 
formalities unnecessary, 5407. 
trivial conditions disregarded, 5408. 
binding conditions, what are, 5409. 
necessary consent of third party, how expressed, 5410. 
consent of survivor, 6411. 
execution by holder of power valid without recital, 5412. 
instruments may in execution of a power be deemed conveyance, §413, 
execution by district court, when, 5440. 
for benefit of creditors, when, 5441. 
defects in, how cured, 5442. 


§ 3. Provisions regulating generally. 
disposition of real property beyond authority not void, when, 6414, 
period of suspension of alienation, how computed, 5415. 
condition at creation of power determines legality, 6416. 
of married women, extent of, 5417. 
relief of purchaser from defect, 5418. 
fraud, effect of, 5419. 
to married women, when valid, 5420. 
absolute power of disposition, effect of, to change estate into fee, 5421-5424. 
when power is deemed absolute, 5425. 
power of revocation reserved, grantor deemed owner, 5426. 
when special or beneficial power is valid, 5427. 
when mortgage does not extinguish power, 5431. 
effect of mortgage, 5432. 
when power subject to creditors’ claims, 5433. 
enforcement of power for party’s interest, 5435, 5436. 
beneficiaries named generally to receive equal shares, 5437. 
when trustees have discretionary power as to shares, 5438. 
death of trustee, effect of, 5439. 

§ 4. Power to Icase. 
how far power to lease is void, 5428. 
when power to lease is transferable, 5429. 
when power to lease may be released, 5430. 
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PRAIRIE FIRES, 


See Fire, § 3. 


PRECINCT COMMITTEEMEN. 
See Elections, Primary, § 8, 


PREFERENCE. 
of partners where partnership is ingolvent, 6450. 
of lien for bottomry, 6807, 6808. 


PREFERRED STOCK. 
See Corporations, § 11. 


PREGNANCY. 
of woman convicted ‘of death, effect of, 10986, 10987. 


PRELIMINARY EXAMINATION. 
in criminal procedure, see Crimina] Procedure, § 5. 


PREMEDITATION. 
when inferred, 9465. 


PRESCRIPTION, 
defined, 5470. 
of highway, when, 1918. 
title to real property acquired by, 5471. 


PRESENT INTEREST. 
See Property, § 6. 


PRESENTMENT. 
by grand jury, see Criminal] Procedure, § 7. 


PRESIDENTIAL ELECTORS. 
not to be nominated at primary eleetion, 852. 
arrangement of names on ballot, 963. 
contest of election of, 1059-1069. 
when to convene, 1037. 
vacancies, how filled, 1037. 
compensation and mileage of, 1038. 


PRESIDENT, NOMINATION OF. 
election of delegates to convention, 910. 


PRESUMPTION. 
See Evidence, § 3. 


PRESUMPTIVE EVIDENCE. 
See Evidence, § 3. 


PREVENTIVE RELIEF. 
preventive relief may be given only in cases enumerated in the code, 7185. 


how preventive relief is given. 7187. 
not granted to enforce a penal law except in case of nuisance, 7188, 


not granted to enforce a penalty or forfeiture, 7188. 
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PRINCIPAL AND AGENT. 
§$ 1. In general. 

definition of agency, 6319. 

who may appoint and be agent, 6320. 

special and general agent defined, 6321. 

avency classified, 6322. 

actual agency defined, 6323. 

ostensible agency defined, 6324. 

measure of damages for breach of agent’s warranty of authority, 7163. 

agent appointed to take care of unclaimed shares of a decedent’s estate, 8867-2871. 

liability of agent negotiating instrument without indorsement, 6954. 

responsibility of sub-agent, 6144. 
§ 2. Authority of agent. 

extent of authority, 6325. 

acts done by or to agent, 6326. 

authority limited, when, 6327. 

how agency created, 6328. 

no consideration necessary, 6329. 

form of authorization, 6330. 

how ratification made, 6331. 

part ratified all ratified, 6332. 

ratification, when valid, 6333. 

retroactive ratification limited, 6334. 

rescission of ratification, 6335. 

agent not to act beyond authority conferred, 6336. . 

actual authority, 6337. 

ostensible authority, 6338. 

authority defined by law, 6339. 

authority to do necessary acts, 6340. 

when agent may disobey instruction, 6341. 

authority limited to specific term, 6342. 

general authority limited, 6343. 

may warrant title to personalty, 6344. 

may give usual covenants of warranty, 6345. 

may receive price of things sold, 6346, 6347. 

to assign negotiable instrument, 6904. 

notice of dishonor of negotiable instrument by agent, 6976. 
§ 3. Duty of agent. 

not to exceed authority, 6141. 

to keep principal informed of acts, 6142. 

as collector of negotiable instruments, 6143. 

to give notice of dishonor of negotiable instrument, 6979. 
$ 4. Mutual obligation of principals and third persons. 
rights and liabilities of agent accrue to principal, 6348. 
when incomplete execution is binding, 6349. 
when notice to one is notice to both, 6350. 
authorized acts bind although authority exceeded, 6351. 
when ostensible authority is binding, 6352. 
when excessive credit to agent binds principal, 6353. 
set-offs against agent, 6354. 
instrument within scope of authority is binding. 6355. 
principal’s responsibility for agent’s negligence, 6356. 
principal’s responsibility, how limited, 6357. 
. Obligation of agent to third persons. 
when agent warrants authority, 6358. 
when agent is liable as principal, 6359. 
warrant of property adversely claimed, 6360. 
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PRINCIPAL AND AGENT — (continued). 
§ 6. Delegation of ayency. 
other portions of code applicable, 6361. 
when agent cannot delegate powers, 6362. 
wrongful delegation makes agent principal, 6363. 
rightful sub-agent as principal’s agent, 6364. 
§ 7. Termination of agency. 
in general, 6365. 
not coupled with interest, how terminated, 6366. 
§ 8. Auctioneers as agents. 
authority from seller, 6867. 
authority from bidder, 6368. 
See also Auctioneer. 
§ 9. Factors as agents. 
defined, 6369. 
authority, 6370. 
ostensible authority, 6371. 
See also Factors. 
§ 10. Ship masters and pilots as agents. 
master of ship as general agent of owner, 6372. 
authority of master to borrow money, 6373. 
master as agent for owner of cargo, 6374. 
master authorized to make contracts binding owner, 6375. 
authority of master to hypothecate ship, freightage and cargo, 6376. 
master authorized to sell ship, 6377. 
master authorized to sell cargo, 6378. 
master authorized to pay ransom, 6379. 
master’s authority ceases on abandonment to insurer, 6380. 
master’s personal liability, 6381. 
for negligence of crew, 6382. 
for negligence of pilot, 6383. 
§ 11. Ship managers as agents. 
authority to direct and settle, 6384. 
authority limited, 6385, 





PRINCIPAL AND SURETY. 
§ 1. Jn general. 

official bonds, number of sureties required, 673. 

attorneys disqualified to act as surety, 798. 

punishment of principal for contémpt of order or decree of county court as a bar to 

an action against him or the sureties on his bond, 8589. 

§ 2. Who are sureties, 

surety defined, 66765. 

surety appearing as principal, 6676. 
§ 3. Inability of sureties. 

express terms govern, 6677. 

how terms of contract interpreted, 6678. 

effect of judgment against surety, 6679. 

exoneration by performance or offer, 6680. 

exoneration of surety, how accomplished, 6681. 
§ 4. Rights of sureties. 

same as guarantors, 6682. 

may require proceedings against principal, 6683. 

may compel principal to perform, 6684. 

may require principal to reimburse, 6685. 

entitled to same remedies as creditors, 6686. 

subrogated to rights of creditors, 6687. 

hypothecated property of principal to be first applied, 6688. 
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PRINCIPAL AND SURETY — (continued). 
execution against, to be enforced against principal first, 7769. 
right of sureties on bonds of executor, administrator or guardian to be released on appli- 
cation to the county court, 8696. 
$ 5. Rights of crediters. 
entitled to surety’s securities, 6689. 
§ 6. Letter of credit. 
defined, 6690. 
may be several, 6691. 
to whom writer liable, 6692. 
letters of credit classified and classes defined, 6693. 
authority conferred by general letters of credit, 6694. 
conclusive credits, when given, 6695. 
when letter of credit is deemed a continuing guarantee, 6696. 
notice of credit given on letter of credit, when, 6697. 
credit given must agree with letter, 6698. 


PRINCIPALS. 
See Guaranty; Principal and Agent; Principal amd Surety. 
in crime, who are, 9218. 
accessories deemed, when, 10705. 


PRINTING. 
See Printing, Public; Publication. 
briefs for appeal to be printed, 7847. 
abstracts not to be printed for appeal. 7847. 
legal rates for publication of notices required by law, 3540. 


PRINTING, PUBLIC. 
$ 1. In general. 
printing commission created, 45. 
classes of public printing, 46. 
paper, quality an@ price, 48, 49. 
maximum prices, 48. 
qualifications for doing, 57. 
must be done in state, 57. 
for state, where to be done, 3176. 
extension of time of contract, 60. 
cancellation of contract, 58. 
penalty for delay, 58. 
binding of documents and laws, 59. 
account, 

to be kept by secretary of state, 101. 

approved by whom, 101. 
newspapers qualified to do legal printing, 3173. 
copies of paper containing legal printing to be filed with historical soctety, 3173. 
publisher to file affidavit of subscriptions, 3174. 
penalty for violation of article, 3175. 
public printing to be done in the state, 3176. 
voucher for printing, what to contain, 3176. 
request by state educational institutions for state appropriations to be printed and 

distributed among members of the legislature, 1741. 

proceedings of educational association, 1119. 
of blanks for overseer of the poor, 2525. 
as to publie printing in cities under commission form of government, 3818 (68). 
of state library commission to be paid out of general printing fund, 1536. 
. Bids for, 
acvertizement for, 47. 
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time for receiving, 99. 
how made, 50. 
bond to accompany, 50. 
opening, 51. 
right of commissioners to reject, 50. 
award where bids are same, 51. 
advertisement for bids engrossing and enrolling bills, 109, 110. 
. Legislative bills and resolutions. 
how printed, 52. 
to be printed daily for distribution, 62. 
§ 4. Legislative journals. 
daily printing of, number of, 62. 
how printed, 53. 
numbers to be printed, 67, 68. 
extension of time for printing, 60. 
§ 5. Executive documents. 
number to be printed, price; how printed, 54, 
style of binding, 59. 
extension of time for printing of, 60. 
governor’s message, how printed, 65. 
§ 6. Report of state officers, generally. 
number to be printed, binding of, 59, 66. 
of commissioner of insurance, number of, 172. 
of superintendent of public instruction, number of, 1117. 
of state officers and institutions to governor und legislative sesembly, 95, 96. 
§ 7. Session laws. 
number to be printed, 59. 
printed, how, 55. 
binding of, 59. 
extension of time for printing, 60. 
popular edition, how printed, 69. 
special laws, numbers to be printed, 67, 68, 
§ 8. Commissioners of public printing. 
persons composing commission, 45. 
duties, 
in general enumerated, 72. 
in case of failure of contractors to execute contracts, 58. 
as to advertisements for proposals for printing, 47. 
powers, 
rejection of inferior printing, 61. 
to reject bids, 50. 
as to cancellation of contract for printing, 58. 
experts, employment of, 56. 
duties and compensation of, 56. 


vn 
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bids, 
award in case bids are the same, &l. 
time for receiving bids, 99, 100. 


PRISON. 
jails serving as, see Jails, 
defined, 9360. 
punishment for escape from, 93651. 


attempt to escape from, felony, 9352. 
assisting or aiding attempt to escape from, panishment, 9854-9355. 


PRISONERS. 
See Escapes. 
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PRISONERS — (continued). 


defined, 9360. 
parole for, provisions as to, 10943-10949. 
refusal to accept prisoner, misdemeanor, 9391. 
delaying to take arrested prisoner before magistrate, misdemeanor, 9392. 
examination of, as witness, 7878, 7879. 
indigent persons held for fine and costs, disposal of, 11345. 
removal of prisoners in case of fire, 11344. 
punishment for disorderly conduct, 11340. 
federal prisoners, 
sheriff to receive and hold United States prisoners, 11346. 
United States liable for expenses, 11347. 
jailers to report to United States court, 11348. 
sheriff’s fees for boarding United States prisoners, 3518. 
treatment of prisoners, 
person sentenced to, protected by law, 10353. 
annoyance of convicted, prohibited, 11339. 
cruel treatment by officers, 11338. 


PRISONERS ON CIVIL PROCESSES. 
See Summary Proceedings. 


PRIVATE COMMUNICATION. 
ownership of, 5463. 


PRIVATE CORPORATION. 
See Corporations. 


PRIVATE PERSON. 
may make arrest, when, 10573-10576. 


PRIVILEGE. 
of witness, see Witnesses. 
of officer having arrested person in charge, 10553. 


PRIVILEGED COMMUNICATIONS. 
what are in civil libel, 4354. 
what constitutes, in criminal libel, 9558. 


PRIZE FIGHT. 

engaging in, misdemeanor, 9815. 

challenge to, misdemeanor, 9816. 

acts constituting challenge, 9817. 

leaving state to engage in, 9815. 

place of trial, 9819. 

duty of peace officers as to, 9820. 

neglect of duty, misdemeanor; forfeiture of office, 9821. 


PROBATE CODE. 
See Codes, § 5. 


PROBATION. 
of prisoners, provisions ag to, 10950-10958. 


PROCEEDINGS AFTER JUDGMENT. 


joint debtors originally not served, summoned, 7850. 
requisites of summons, 7851. 
summons to be accompanied by affidavit, 7852. 
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PROCEEDINGS AFTER JUDGMENT — (continued). 


answer, 7853. 
further pleadings, 7854. 
pleadings verified, 7855. 


PROCESS. 


§ 1. 


§ 2. 


§ 3. 


§ 4. 


service of, in commencing civil action, see Action, § 3. 

process and service in county courts, see Courts, County, § 5. 

Process and service in county courts of increased jurisdiction, see Courts, County Courts 
of Increased Jurisdiction, § 4. 

In general. 

copy to be used when, 7962. 

in civil actions, to run in name of state, 7334. 

amendment of process issued by county court, 8590. 

hour intended in process, order or notice of county court when no particular hour is 
specified, 8593. 

duty of officer executing process to exhibit upon request, 3400. 

exemption from process while engaged in military duty, 2427. 

resisting during insurrection, 9397. 

liability of sheriff for failure to execute process, 3394, 

liability of sheriff for execution of process regular on its face and issued by competent 
authority, 3399. 

seizure of property without process, misdemeanor when, 9393. 

Service. 

power of the state to require persons to assist in enforcing service of process, 7. 

in territory under jurisdiction of the United States, 3, 4. 

service of, within penitentiary grounds, 11183. 

service of process issued by county court, 8522. 

service of, cannot be made on election day, 1044. 

serving of, as Sabbath breaking, 9235. 

service of, on Sunday, prohibited, 9241. 

malicious service of, on Saturday, when punishable, 9244. 

malicious service of, on Saturday, limitation of prosecution, 9249. 

service of process upon sheriff who is a party to the proceedings, 3403. 

service of, on secretary of state for domestic corporations, 5243, 

service on secretary of state for foreign corporations generally, 5240. 

consent to service of, on secretary of state by foreign investment company, 5024. 

how served on fraternal associations, 5041. 

how served on corporations, 5240-5243, 

service of process in legal proceedings against a township, 4230. 

of papers upon attorney, 7959. ; 

Return. 

liability of sheriff for failure to return process, 3393. 

return of the sheriff prima facie evidence of facts stated in such return, 3392. 

foreign process, indorsement and return of by sheriff, 339). 

Fees and rates. 

sheriff’s fees for serving process, 3514. 

fees of officers to be indorsed upon process, 3517. 

legal rates for publication of notices required by law, 3540, 


PROCURER. 


liable as principal, when, 6954. 


PRODUCTS. 


increase of things hired belongs to whom, G0S0. 


PRODUCTS OF THE MIND. 


ownership of, 5458-5463. 
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FROFANITY. 
defined, 9225. 
punishment of, 9226. 
summary conviction for, 9227. 
penalty for, how collected; commitment, 9228. 
when deemed disturbance of religious meeting, 9248. 
prosecution for, time limited, 9249. 


PROHIBITION, WRIT OF. 
parties to, 8443. 
judgment, order and motion defined, 8444. 
definition of, 8470. 
by whom and when issued, 8471. 
alternative and peremptory, 8472. 
what law applicable when writ iasued in vacation, 8474 
rules of practice, 8475. 
new trials and appeals, 8476. 
sheriff’s fees for executing a writ of prohibition, 3514. 


PROMISSORY NOTE. 
See Negotiable Instruments. 


PROOF. 
See Acknowledgment and Proof; Evidence. 


PROPERTY. 
as to measure of damages in actions relative to, see Damages. 
as to taxation of, see Taxation. 
§ 1. In general. 
defined, 7309, 10370. ° 
power of state over; escheats, 8, 9. 
of all kinds, subject to transfer, 5490. 
force may be used to protect, 4356. 
rights and capacities of married women as to, 4411. 
prrent as such has no control over property of child, 4427. 
income defined, 5301. 
limitation, when created, 5302. 
$ 2. Nature of, generally. 
ownership defined, 5245. 
what may be owned, 5246.. 
wild animals 5247. 
wild game or fish, 10262. 
classification of, 
real or immovable, 5248. 
personal or movable, 5248. 
real, defined, 5249. 
land defined, 5250. 
fixtures defined, 5251. 
appurtenances defined, 5252. 
personal, defined, 5253. 
§ 3. Owners generally. 
public and private, 5254. 
of land below highwater mark, 5255. 
who may hold, take and dispose of, 5256. 
§ 4. Ownership classificd and defined. 
ownership classified, 5257. 
absolute ownership defined, 5258. 
ownership qualified when, 5259. 
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PROPERTY — (continued) . 


§ 5. 


§ 6. 


§ 7. 


§ 8. 


§ 9. 


sole, defined, 5260. 
ownership of, by several, 5261. 
joint tenancy defined, 5262. 
partnership defined, 5263. 
commen tenancy dedimed, 5264, 5265. 
Acquisition of property. 
modes under which property may be noquired, 5468. 
See Occupancy; Wills; Succession ; Real Property, §§ 7, 8; Personal Property, $§ 38, 4. 
Interests in, generally. 
commencement and duration, 5266. 
present interest in, defined, 5267. 
future interest in, defined, 5268. 
perpetual interest in, defined, 5269. 
limited interest in, defined, 5270. 
future interests, 
in property, defined, 5268. 
future estates classified, 5271. 
when future estates vest, 5272. 
future estates, when contingent, 5273. 
future estates, alternative contingencies, 5274. 
future estates not void, when, 5275. 
future estates, when posthumous children are entitled to take, £278. 
future estates pass, how, 5277. 
future estate in, only such as defined by code, 6281. 
possibilities not deemed to be an interest, 5278. 
void, when power of alienation is suspended, 5288. 
interest in real property, called estate, 5279. 
nomenclature of interest in real estate, application of, to persomal property, 5288, 
lien on, 6706. 
Conditional ownership. 
defined, 5282. 
classified, 5283. 
illegal conditions void, 5284. 
restraints on alienation void, when, 5286. 
power of alienation, how long suspended, 5287, 
when future interests void, 5288. 
leases limited, 5289, 
Accumulation. 
future income, what law controls disposition of, 5290. 
when illegal, 5291. 
of income, how directed, 5292. 
of income beyond minority, void, 5293. 
of interest, allowance to minor from, 5294, 
owner owns products and accessions, 5295, 
to whom undirected income belongs, 5296. 
Termination of ownership. 
future contingent interest defeated by birth, 5297. 
defeated in other ways, 5298. 
when not defeated, 5299-5300. 


PROPERTY, PERSONAL. 


§ 1. 


us to measure of damages in actions relative to, see Damages. 
as to taxation of, see Taxation. 

foreclosure of mortgage on, see Chattel Mortgage. 

In general. 

defined, 2077, 2669, 7809, 10369. 

what law governs, 5444. 
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PROPERTY, PERSONAL — (continued). 


§ 2. 


§ 3. 


§ 4. 


law governing lost property, 2669. 
validity of minor’s contract as to, 4338. 
method for the recovery of possession of personal property, in general, 7190. 
right to compel specific delivery of personal property, 7191. 
presumption that breach of agreement to transfer personal property can be adequately 
relieved by compensation, 7194. 
limitation of actions for taking or injuring, 7375. 
form of judgment in action for recovery of, 7682. 
Kinds of personal property. 
things in action, 5445, 5446. 
ships, 6447-5453. 
products of the mind, 
ownership of, 5458. 
ownership o: joint preducts, 5459. 
transfer, 5460. 
publication of, 5461. 
subsequent production of same thing, 5462. 
ownerhsip of private connections, 5463. 
trade marks, 5464. 
good will, 5465, 5466. 
title deeds, 5467. 
corporate stock, 4527. 
bank shares as, 5160. 
Accessions to personal property. 
things inseparable united, 5479. 
-—— principal part defined, 5480, 5481. 
thing made from another’s materials, 5482. 
blended materials, 5483. 
admixture of materials, 5484. 
foregoing section not applicable to wilful use, 5485. 
materials restored in kind or full value paid, 5486, 5487. 
Transfer of. 
mode of transfer, 
of interests in ships and trusts, 5533. 
of other personalty, 5534. 
what operates as, 
agreement of parties, 5535. 
when transfer by executory agreement operative, 5536. 
transfer by agent, 5537. 
gifts, 
defined, 5538. 
requisites of valid verbal gift, 5539. 
revocability; separation, 5540. 
“in view of death,” defined, 5541. 
when presumed, 5542. 
when revocable; rights of purchaser, 5543. 
not affected by will, 5544. 
treated as legacy as relates to grantors, 5545. 








VROPERTY, REAL. 


WS. 
— 


for action in partition, see Partition. 


as to measure of damages in actions relative to, see Damages. 
as to taxation of, see Taxation. 


. In general. 


defined, 2074, 2075, 5229, 5249, 10368. 


term co-extensive with lands, tenements and hereditaments, 7309. 
what law governs, 5303. 
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PROPERTY, REAL — (continued). 


not to be litigated in justice’s court, 9055. 
validity of minor’s contract as to, 4338. 
cannot be conveyed by idiot, 4344, 4345. 
presumption that breach of agreement to convey real property cannot be adequately 
relieved by compensation, 7194. 
successor of party may revive judgment, when, 7409. 
methods for recovery of possession of real property, in general, 7189. 
§ 2. Estates. 
in general, 
estates classified as to duration, 5304. 
estates in fee defined, 5305. | 
estates tail abolished, 5306. 
estates valid as contingent limitation on fee, 5307. 
estates of freehold defined, 5308, 5309. 
future estates, how limited, 5310. 
reversion defined, 5311. 
remainder defined, 5312. 
absolute ownership of, how long suspended, 5313, 5314. 
creation of remainder on prior remainder, 5315. 
creation of future freehold estates, 5316. 
life estates, when void, 5317. 
remainder upon successive life estate, 5318. 
contingent remainder on term of years, 5311. 
estate for life as remainder on term of years, 5320. 
conditional limitation, 5321. 
limitation of, to heirs of body, 5322. 
on death of first taker, 5323. 
future estates, unexecuted power, 5324. 
termination of estate, 
estate of whole, 5325. 
notice, 5326. 
subsequent action, 5327. 
re-entry, how made, 5328. 
re-entry without notice, 5329. 
$ 3. Servitudes. 
passed and created by transfer of real property, 5520. 
power to take by eminent domain, 8204. 
enumerated, 5330. 
which may be enjoyed although not attached to the land, 5331. 
dominant and servient tenement, 5332. 
who may create servitudes, 5333, 
who can hold servitudes, 5334. 
extent of, 5335. 
partition of dominant tenement burden to be apportioned, 5336. 
rights of future owner of dominant tenement, 5337. 
right of action for enforcement of easement, 5338. 
right of action in behalf of servient tenement to recover possession, 5339. 
extinguishment of, 5340. 
§ 4. Holding of, by corporations. 
may be acquired by religious, ete., corporations, 5007. 
holdings of religious or charitable corporations or associations limited, 4503. 
may be held by cemetery corporation, 5091. 
may be held by railroad companies, 4613. 
may be held by banking corporation, 5151, 5152. 
may be held by building association, 5127. 
power of fraternal associations to acquire, 5031. 


holding of, by life insurance companies limited, 4862. 
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limitation of purchase and conveyance by domestic insurance eompany, 4842. 
may be held by agricultural fair association, 5114. 
f 5. Incidents of ownership of land. 
“ Iands ” includes water, what, 534L 
water courses defined, 534la. 
rights of owner of life estate, 5342. 
rights of tenant, 5343. 
how determined, 5344. 
succession of rights, 5345. 
assignees of lessor or lessee, 5346. 
notice to change terms of lease, 5347. 
life lease rent, 5348. 
recovery of rent after death, 5349. 
right of action for injury done to inheritanoe, 5350. 
§ 6. Obligations of owner. 
to maintain boundaries and fences, 5358. 
life tenant to keep property in repair and pay taxes, 5357. 
§ 7. Accessions tc real property. 
when tenant may remove fixtures, 5472. 
riparian accretions, 5473. 
land removed by stream reclaimed, when, 5474. 
islands in navigable streams, 5475. 
in pubiic streams, 5476. 
islands formed by new channel, 5477. 
when ancient bed of stream may be taken under indemnity, 5478. 
§ 8. Transfers of. 
in general, 
covenants implied from use of word “ grant,” 5521. 
usual covenants in sale of, enumerated, 5958. 
agreement for sale of, to be in writing, 5963. 
cancellation of grant does not re-transfer title, 5499. 
form of grant; proved by subscribing witnesses; seal, 5516. 
form of corporate signature, 5515. 
transfers subject to coal deposits, 5518, 5519. 
separate deeds of husband and wife to same property; legalized, 5517. 
prior instruments legalized, 5514. 
mode of, 
by law or writing only, 5511. 
by-laws of corporation empowering officers to execute, 5512. 
who executes if not so empowered, 5513. 











effect of, 
passes or creates easements, 5520. 
covenants implied from use of word “ grant,” 5521. 
grant conclusive against whom, 5522. 
grant valid pro tanto, 5523. 
title to highway, 5524. 
attornment not necessary, 5525. 
lineal and collateral warranties abolished, 5526. 
grant presumed fee simple title, 5527. 
grant takes effect on performance of condition, 5528. 
after-acquired title, when merged, 5529. 
reconveyance of estate defeated by non-performance on condition subsequent, B530: 
incumbrances defined, 5531. 
Hability of grantor, 5532. 

§ 9. Actions relative to, in general. 
who may be parties, 7404, 7405. 
place of trial of, 7415. 
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for possession of land, by servient tenement, 5339. 
for recovery of real property leased or granted, with right of re-entry, 5329. 
actions to determine conflicting claims to, 
action authorized, 8144. 
recovery, 
for use and occupation, 8145, 
for waste, 8145. 
for possession, 8145. 
joinder of plaintiffs, 3146 
pleading, 8146. 
complaint; requisites of, 8147. 
joinder of defendants, 8248. 
unknown persons made parties, 8149. 
service of summons upon unknown parties defendants, 8150. 
answer; counterclaim, 8151. 
action to quiet title as against a tax deed, 2194, 
trial, 
who may bring case on for trial, 8153. 
findings, 8153. 
possession, 8153. 
costs, 8153. 
judgment, 8154. 
—— where right to, fails after action brought, 8154. 
adjustment of cross judgment, 8155. 
defendant permitted to defend after expiration of time to answer, 8156, 
homestead, court to determine heirs or devisees of deceased entryman, 8157. 
procedure, 8153. 
right of entry to make service, etc., 8159. 
right to extend to both parties, 8159. 
order for entry; service, 8160. 
purchaser may recover for waste, 8161. 
alienation not to affect action, 8162. 
mining customs govern mining claims, 8163. 
claimants of public lands, right of action, 8164, 
holder of contract for purchase of land from state, may sue, 8165. 


PROSECUTION. 
See generally Criminal Procedure. 
to be in name of state, 10391. 
prosecution in name of state’s attorney permitted when, 9428. 
of crime, only upon information or indictment, 10389. 
compounding, punishment, 9402. 


PROSTITUTION. 
prostitute defined, 9642. 
unlawful to receive prostitutes, 9643. 
power of cities to restrain and punish, 3599 (56). 
power of cities under commission form of government to restrain and punish, 3818 (51). 
inveigling into, punishment for, 9572. 
detention in, punishment for, 9573. 
inveigling to house for, 9572. 
detention in house for, 9573. 
abduction for, 9574. 


PROTEST. 
of negotiable instruments, see Negotiable Instruments. 
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PROVISIONAL INJUNCTION. 
See Injunction. 


PROVISIONAL REMEDIES. 
enumerated, 7487. 


PROVISIONS. 
sale warrants soundness and wholesomeness, 5985. 
regulation of sales of, in cities, 3599 (36-38). 
in cities under commission form of government, 3818 (29-31). 





PROXIMATE CAUSE. 
right to recover for all detriment proximately caused by tort, 7165. 


PROXY. 

use of, in political conventions, misdemeanor, when, 9294. 

of member of corporation; to be in writing, 4547. 

members of live stock insurance company, may vote by, 4955. 

in meetings of mutual ingurance companies, 4873. 

no votes by, for directors of county mutual insurance company, 4945. 

voting by, in accident and sickness companies, 4977. 

members of fraternal beneficiary societies not to vote by, 5061. 
PUBLIC ADMINISTRATOR. 

See Executors and Administrators, § 13. 


PUBLICATION. 
$§ 1. In general. 
in libel cases defined, 9555. 
right of plaintiff to designate newspaper for publication of legal notices, 3540. 
“ successive week ” defined, 7317. 
proof of, how made, 7914. 
legal rates for publication of notices required by law, 3540. 
fees for legal, to be paid in advance, 7767. 
§ 2. Publication of miscellaneous matters. 
syllabi of decisions of supreme court, 726. 
notice of special term court, 442. 
of notice of taking up estrays, 2658. 
of notice of expiration of time for driver’s right of recording bran 
of pure food list, 2887. 
of organization certificate of banking corporation, 5156. 
auditor to publish list of government licenses, 10149. 
probate proceedings, service of citations and notices by publication, 
of annual] report of bridge company, 5004. 
of statements of insurance companies, 4915. 
of report of agricultural survey, 1667. 
of reports of hail insurance department, 189. 
reports of state bonding department, 199. 
of proceedings of state board of equalization, 2142. 
§ 3. Of summons. 
service of summons and complaint by, 7428-7434. 
service of summons by, in partition actions, 5029. 
of summons in actions for eminent domain, 8209. 
service of summons by, in justice’s court, 9027. 
§ 4. Uf matters pertaining to elections. 
notice of election, 982. 
of nominations, how made, 9765. 
of statement of canvassing board in official newspaper, 873. 
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PUBLICATION — (continued). 


§ 5. 


§ 6. 


§ 7. 


§ 8. 


§ 9. 


of statement of state board of canvassers, 877. 

of abstract of votes, 1009. 

Of health regulations. 

of regulations of local boards of health, 416. 

of regulations of state live stock sanitary board, 2680. 

Of matters pertaining to public lands. 

publisher to make affidavit of application of list of lands forfeited to state, 2309. 
lease of school lands, 340. 

of sale of public lands, 302. 

Of partnership matters. 

of notice of use of fictitious name, 6426. 

of certificate of formation of special partnership, 6439, 6440. 

of notice of dissolution of partnership, 6418. 

Of sale of stock. 

of notice of sale of stock for delinquent assessment, 4578. 

time for sale of stock for delinquent assessment extended by, 4584. 
Of foreclosure. 

of notice to foreclose mortgage, 8079. 

of foreclosure of land contract, 8121. 

of notice of chattel mortgage sale, 8125. 


PUBLIC BATHS. 


public baths in cities, 4016-4018. 
provision for the establishment of, in cities under commission form of government, 


3818 (74). 


PUBLIC BUILDINGS. 


doors in, to swing out; width of, 2995-2997. 

erection of, plans and specifications, 1829. 

advertisement for proposals for erection, 1830. 

plans and specifications, 1831. 

award of contract for erection, 1832. 

appropriation for erection of buildings not to be used for any other purpose, 1834. 

material furnished in the state to be used for the erection and repair of buildings, 1835. 

specification for erection or repair not to call for patented article where such require- 
ment will prevent proper completion, 1836. 

allowance and payment of estimate during erection, 1838. 

board of trustees authorized to employ any suitable person to superintend construction, 
1838. 

injuries to, penalty, 9846. 


PUBLIC CONVEYANCE. 


rights relative to, as easement, 5330. 


PUBLIC CORPORATION. 


See Cities; Villages; Towns; Townships. 


PUBLIC CREDIT. 


funding warrants to issue for the protection of, 2305. 


PUBLIC DRINKING CUPS. 


forbidden, 2952-2954. 


PUBLIC FUNDS. 


apportionment of, how made, 640. 


payment of, how made, 641. 
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PUBLIC GROUNDS. 


genera] powers of the city to establish amd waente, 3599 (7). 
cities under commission form of government, 3818 (5) (74}. 





PUBLIC GYMNASIUM. 
in cities, 3818 (74), 4016-4018. 


PUBLIC HALLS. 
doors to swing out, 2995. 
width of doors in, 2995. 


PUBLIC HEALTH. 
See Health. 


PUBLIC HEALTH LABORATORY. 
See University of North Dakota. 


PUBLIC HIGHWAYS. 
as used in motor vehicle law, defined, 2976a. 
See generally, Highways. 


PUBLIC INSTITUTIONS. 
See State Institutions. 


PUBLICITY. 
record of corporate business transactions, 4560. 


PUBLICITY PAMPHLET. 
See Elections, Primary, § 1. 


PUBLIC LANDS. 
§ 1. In general. 
control by board of university and school lands, 285. 
appropriation for interest on investment bonds, etc., 295. 
investment of school funds, manner of, 287, 293. 
patents entitled to record, when, 5546. 
claims on, right of action to determine, 8164. 
railroads, right of way over, 4616. 
when right of way reverts to state, 4616. 
holder of contract for purchase of, may sue, when, 8165. 
irrigation of, 8298, 8299. 
§ 2. Board of university and school lands. 
membership of, 284. 
governor, 111. 
secretary of state, 122. 
state auditor, 132. 
attorney-general, 157. 
superintendent of public instruction, 1107. 
meetings of, 286. 
compensation of members of, 287. 
records to be kept by seerctary, 289. 
powers of, 
in general, 285. 
to execute satisfaction of mortgage loan, 288. 
to make rules and regulations for leasing coal land, 353. 
to withdraw land from public sale, 306. 
to lease school Jand for coal] mining, 350. 
to permit the cutting of hay and removal of dead and down timber, 348. 


2976 


INDEX. 
(References are to sections.) 
PUBLIC LANDS — (continued ). 
duties, 
to make schedule of coal land, 356. 
to examine school land as to coal underlying it, 365, 366, 367, 368. 
as to irrigation, 8297. 
to invest school funds, 287. 
funds of, 
in custody of state treasurer, 290. 
duty of treasurer in respect to, 291. 
foreclosure of mortgages securing loans from school fund, 292. 
assignment of mortgages securing loans from school fund, 292. 
manner of investing permanent fund, 293. 
appropriation for accrued interest on investments purchased out of school funds, 295. 
expenses, appropriation for, 364. 
incidental expenses, how paid, 294. 
§ 3. Commissioner of. 
appointment, 285. 
term of office, 296. 
vacancy, 296. 
salary of, 297. 
deputy, 298. 
duties of, in general, 299. 
duty as to land appraised by county board, 301. 
to seize property taken from state land, 359. 
—— to transmit description of land sold to county auditor, 325. 
to collect fees for leases of state lands, 363. 
custodian of abstract and conveyances, 332. 
examination of land by town assessors, 331. 
list of lands sold to be furnished county treasurers, 330. 
§ 4. Appraisement and sale of. 
county board of appraisers, 
membership of, 300. 
duties of, 300. 
what lands certified for sale, 301. 
notice of sale to be published, 302. 
sale, ; 
manner of, 303. 
terms of, 304. 
adjournment of, 305. 
withdrawal of land from, 306. 
county auditor to act as clerk of, 307. 
approval of sale, 307. 
notice to purchaser, 308. 
when sales are yoid, 309. 
when survey of land to be made, 310. 
subdivision of land into small tracts, when to be made, 311. 
new appraisals, 312. 
map of land sold to be entered of record, 313. 
contracts of purchase, rights under, 314. 
assignee of purchaser, rights, 315. 
rights of persons levying upon interest of purchaser of. 315. 
when several contracts for purchase of, shall be issued for one surrendered, 316, 
right of purchaser when railroad has been located on Jand purchased, 317. 
notice to purchaser, when contract voidable, 318. 
contract for purchase voidable on failure to pay principal or interest, 318. 
redemption of, by purchaser before resale, 319. 
redemption from forfeited contracts, 319. 
resale, when bidder fails to pay, 319. 
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fee in state until contract performed, 320. 
possession, recovery of, 321. 
reconveyance to United States in case of error, 322. 
patents for, issued when and how, 323. 
principal from sale of, to be held inviolate, 333. 
funds from sale of, to go into permanent fund, 333. 
coal lands cannot be sold, 334. 
expenses of sale, how paid, 335. 
tax sale, 
tax sale of land contracted to be sold, 325. 
rights acquired by purchaser at tax sale, 325. 
duties of county treasurer, 
as to collections from sales, 326. 
bond of treasurer, 327. 
fees, 328. 
list of Jands sold to be furnished, 330. 
duties of county auditor, 329. 
§ 5. Lease of. 
lands subject to lease, 336. 
right to lease cultivated land, 337. 
appraisal for leases, 338. 
selection of, for lease, 339. 
advertisement for lease of, 340. 
approval of lease of, 340. 
manner of leasing school land, 341. 
lease of by whom, and how made, 341. 
deposit by bidders for lease of, 342. 
adjournment of time of lease of, 343. 
contracts for lease of, 344. 
timber, lessee must not destroy, 345. 
lessee not to break uncultivated lands, 346. 
hay, not to be cut before July lst, 347. 
removal of down and dead timber, 348. 
cutting of hay on, 348. 
lease of, for coal mining, 350. 
lease for coal mining, how advertised, 351. 
---—~- minimum price for lease, 352. 
--— not to interfere with lease for pasture or meadow, 354. 
~ —- leasing of coal land restricted, how, 355. 
penalty for violation of statute in respect to removal of coal, 357. 
appropriation for expense of advertising and leasing, 362. 
fees for lease of school lands, 363. 
§ 6. Trespass. 
trespass, action for, 349, 358. 
seizure and sale of property unlawfully severed when, 359. 
damages recovered for trespass on public land, how disposed of, 360. 
state’s attorney to prosecute for trespass on, 361. 





PUBLIC MEETING. 
disturbance or prevention of, misdemeanor, 9269-9271. 


PUBLIC OFFICERS, 
See Officers. 


PUBLIC PEACE. 
disturbing lawful meeting, misdemeanor, 9806. 
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PUBLIC PHACE — (continued). 

riot, defined, 9807. 

punishment of riot, 9808. 

rout, defined, 9809. 

unlawful assembly defined, 9810. 

rout or unlawful assembly, misdemeanor, 981]. 

remaining after unlawful purpose disclosed, 9812. 

refusal to arrest rioter, effect, 9813. 

resisting execution of process, misdemeanor, 9814, 


PUBLIC PLAYGROUNDS. 
in cities under commission form of government, 3818 (74), 


PUBLIC POLICY. 
contracts contrary to, void, 5923. 


PUBLIC PRINTING. 
See Printing, Public. 


PUBLIC PROPERTY, STATE BOARD OF TRUSTEES OF. 

membership, 376, 

duty to report to legislative assembly, 377. 

——— to care for land ceded to state, 376. 

——— to furnish supplies for state officers, 656. 

power to acquire land for capitol site, 378. 
as to state trolley line; light and power plant, 1804, 1805. 
appropriation for, 379, 656. 





PUBLIO SCALES, 
See Weights and Measures, 
as to power of cities under commission form of government to license, tax and regulate, 
3818 (65). 


PUBLIC SCHOOL BONDS. 
See Bonds, State, County and Municipal, § 7. 


PUBLIC SCHOOLS. 
See Schools and School Districts. 


PUBLIC SECURITIES. 
forgery of, 9883. 


PUBLIC SERVICE CORPORATION. 
power of cities to regulate rate and charges for public services or utility, 3607-3609. 
power of villages to grant franchises for the use of streets and public grounds in vil- 


lages, 3861 (20). 


PUMPS. 
power of cities to regulate the construction, repair and use of, 3599 (42), 


cities under commission form of government, 3818 (35). 
—— of villages, 3861 (3). 





PUNISHMENT. 
for crime, enumerated, 9195, 10385. 
to be inflicted only a ter conviction, 9199, 10388. 
persons liable to, 9206, 10501. 
ambassadors and public ministers not liable to, 9216. 
insane not subject to, 11063. 
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coverture exonerates from, when, 9211. 
duress exonerates from, when, 9211. 
court to determine; exception, 9202. 
limit of, how determined; functions of court and jary, 9203. 
for felony, generally, 9204. 
for misdemeanor, generally, 9205. 
for second offence, 10340-10343. 
of accessory, 9221]. 
‘acts punishable in different ways, how construed, 10328. 
for attempts to commit crime, 10338, 10339. 
for neglect of duty not te be inflicted where duty is performed, $0336. 
evidence in aggravation or mitigation of, 10937. 
court may reduce amount of, when, 10892. 


PURCHASER. 
defined, 5595. 
rights of purchaser in good faith not impaired by devise, 5727. 
right of innocent, not prejudiced by implied trust, 5366. 
record of mortgage notice to, 6753. 
reccrd as notice to, 5594, 5596. 
when filing of chattel mortgage notice to, 6759. 
mortgage on personalty invalid until refiled, 6762. 
transfer of personalty without possession presumed frandulent, 7221. 
in good faith, mortgage not lien against, 6739. 
relief of, from defects in conveyance under a power, 5418. 
transfer cannot be shown to be mortgage against, 6729. 
specific performance not enforced against, 7201. 
instrument intended to defraud, void against, 5599. 
privity to the fraud cures it, 6000. 
Bubsequent grant as revoking power of revocation reserved, 6061. 
right of, on sheriff’s sale, 7751. 
entitled to rents, when, 7762. 
reversal of judgment does not affect title of, 7768. 
executor and administrator cannot be, 8789. 
mortgagee may purchase at foreclosure, 8083. 
referee cannot be, in partition action, 8055. 











PURCHASING AGENT. 
for state institutions, see State Institutions. 


PURE FOOD LAW. 
See Food, § 3. 


PURE LIQUOR LAW. 
facts found by analysis, how transmitted, 10163. 
certificates as evidence, 10164. 
duty of state’s attorney, 10165. 
what constitutes violation of chapter, 10166. 
station to make annual report, 10167. 
no action on contract in violation of chapter, 10168. 
al] moneys received by experiment station to be paid into treasury, 10169. 
experiment station to enforce liquor law, 10155. 
liquors ineluded in law, 10156. 
various beverages defined, 10157. 
how labeled, 10158. 
violations in labeling, 10159. 
penalty for violation, 10160. 
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PURE LIQUOR LAW — (continued) . 
licenses required, 10161. 
standards adopted, 10162. 


PURSLANE. 
&8 noxious weed, 2900, 


QUACK GRASS. 
declared public nuisance, 623. 
sale of seeds containing, prohibited, 2900. 


QUAKERS. 
marriage solemnized according to form used by, valid, 43@L. 


QUARANTINE REGULATIONS. 
See Health; Contagious Diseases; Animals. 


QUARTER POSTS. 
preservation of, 3437. 


QUIETING TITLE. 
See Property, Real, § 9. 


QUORUM. 
of state banking board, 5146. 
of tax commission, 2085. 
"of state board of pardons, 11100. 
of grand jury, 10638, 10677. 
of meetings of corporations, 4547. 


QUO WARRANTO. 
remedies obtainable by action instead af writ, 7962. 
who plaintiff, 7970. 
action against usurping officer, 797}. 
security for costs from private party, 7972. 
what judgment shall include, 7974. 
when claimant takes office, 7975. 
refusal to deliver; punishment, 7976. 
damages for usurpation, 7977. 
joinder of several claimants, 7978, 
judgment agaimst intruder, 7979.. 

. Original jurisdiction of supreme court to issue writ of, 7330. 


RACING. 
See Horse Racing. 


RAG WEED. 
as noxious weed, 2900. 


RAILROAD COMMISSIONERS, BOARD OF. 
See Carriers; Railroads. 
§ 1. In general. 
members, 
members ex officio, 579. 
qualifications, 580. 
bond and oath of office, 581. 
salary, 582. 


free passage from carriers, 583. 
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RAILROAD COMMISSIONERS, BOARD OF — (continued). 
counsel, 
attorney-general to advise railroad commiesioners, 595. 
right to employ additional counsel, 595. 
Office, place for keeping, 582. 
expenses, how audited, 582. 
salary of secretary, 582. 
sessions, 
time and place of holding, 584, 585. 
duty of attorney-general to attend, 588. 
proceedings, how conducted, 4747. 
examination of books of officers, 4749. 
majority decides questions, 601. 
decrees of commissioners enforced, how, 4732. 
compensation of attorney; costs, 4733. 
reports, 
to governor, 587. 
annual report of, 4748. 
special reports, 4750-4752. 
costs and expenses of attorney-general in carrying out order of railroad commissioners, 
4763. 
appropriations, 
general, 594. 
appropriation for salary of secretary, 652. 
$ 2. Powers. 
to appoint sécretary, 579. 
to employ stenographers, 586. 
to employ assistants, 593. 
to regulate train schedules, 592. 
to compel train connections on competing lines, 592. 
to examine books of railroad corporations, 4749. 
to establish reasonable terminal charges, 4723. 
as to railroad warehouse, 3100-3103. 
to inspect toilet rooms at railroad stations, 4660. 
§ 3. Duties. 
in general enumerated, 589, 590. 
investigation of interstate rates, 591. 
to make examination of common carrier rates, 4713. 
to modiiy rates of common carriers, 4712. 
to make and revise schedules of rates and fares, 4728. 
to investigate complaint of violation of schedule of rates, 4729-4730, 4731. 
to determine reasonableness of rates, 4731. 
to bring suit against railroad practicing discrimination or extortion, 4758. 
to inquire into management of railroads and other common carriers, 4738. 
to investigate complaints against railroads, 4740. 
to serve findings on complaint, upon common carrier, 4742. 
to bring actions against railroads for damages, 4735. 
as to formulation of system of uniform accounting for warehouses, 3130-3134. 
as to railroad warehouses, 3100-3103. 
relative to construction of transfer facilities, 4779, 4780. 
as to regulation of sa‘ety devices at railroad crossings, 4690. 
as to construction of platforms, 4772-4774. 
to make special reports, when, 4750, 4751. 
$ 4. Procedure on violation of act by carrier, 
remedy for violation of act; evidence, 4735. 
appeals, power of court as to order appealed from, 4736. 
penalty against individual, 4737, 
inquiry by commissioners into business of carriers, 4738. 
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RAILROAD COMMISSIONERS, BOARD OF — (continued) . 


proceedings when subpoena disobeyed, 4739. 

complaint, 4740. 

findings of board in writing, 4741. 

report of commissioners of, 4742. 

en:orcement of orders, 4743. 

power of court, 4744. 

appeal to supreme court, 4745. 

attorney-general to prosecute, 4746. 

courts always to be open for enforcement of act relative to common carriers, 4761. 
findings on complaint, to be in writing, 4741. 


RAILROADS. 


$1. 


§ 2. 


§ 3. 


§ 4. 


See Railroad Commissioners, Board of. 
as common carricrs, see Common Carriers. 
In general. 
definitions, 4694, 4708, 4793. 
within application of article regulating common carriers, 4708. 
not controlled by public storage article, 3148. 
judicial notice of, 7938. 
must maintain office in the state, 4631. 
mechanic’s liens on railway contracts, 6819. 
killing of or injury to stock to be prima facie evidence of neglect, 4644. 
riding on cars other than passenger prohibited, 4808. 
penalty, 4809. 
defence of usury in actions on bond or other obligation, prohibited, 4628. 
Ratlroad corporation. 
incorporation, 
who may form, 4610. 
articles of incorporation, what to state, 4507, 4610. 
directors, 
number and term of office, 4611. 
may be elassified, 4629. 
qualifications of, 4629. 
stock of, 
assessments on, unpaid, 4571. 
not transferable until calls paid, 4612. 
stockholders may authorize purchase, etc., of non-competing lines, 4620. 
Reports. , 
annual report to be made, 4630. 
contents of report, 4630. 
reports of, relative to location of lines and property, 
maps and description of property to be filed, 4813-4815. 
county auditor to send annually accurate maps of county, 4814, 
county auditor to report companies to state auditor, 4816. 
railroad companies to report to state auditor, 4817. 
maps, when to be filed, 4818. 
duty of duly organized companies, 4819. 
duty of county and state officers, 4820. 
penalty, 4821. 
Powers of. 
in general, enumerated, 4613. 
of eminent domain, 4613, 8203. 
to alter route, 4619. 
to build extensions and branches, 4618. 
consolidation, leases and purchase of non-competing lines, 4620. 
foreign corporations may extend road into state, 4632. 


sinking fund may be maintained, 4627. 
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RAILROADS — (continued). 
§ 5. Salce by. 
conveyance by, how executed and recorded, 4623. 
fixtures defined, what subject to mortgage, 4623. 
conditional sales, 
of equipments and rolling stock to be valid, 4625. 
where recorded; cars marked, etc., 4626. 
$ 6. Taxation of. 
assessment of, 2242-2946, 
personal property of, where to be listed for taxation, 2098. 
tracks of, a3 personal property, 2098. 
§ 7. Right of way of. 
how secured, 8232-8234. 
map of right of way to be filed, 4683, 4684. 
through state lands, conditions, 4614. 
school lands to be taken at appraised value, 4615. 
right of way, how obtained, 4616. 
when right of way to revert to state, 4617. 
right of way for, as breach of covenant of warranty, 5960. 
duty of, to burn weeds along right of way, 2807. 
§ 8. Employees. 
liability of railroad for injury to, 
. liability for negligence, 4803. 
fellow-servant rule abolished, 4804. 
contributory negligence no bar to recovery, when, 4805. 
contracts to avoid liebility void, 4806. 
time for bringing action limited, 4807. 
hours of labor, 4668. 
hours of service limited, 4668. 
penalty, 4669. 
full crew act, 
number of men on train required, 4666. 
penalty, 4667. 
flagman, when to be employed at crossing, 4693. 
employees as peace officers, 4810. 
neglect of duty, misdemeanor, 9781. 
intoxication of engineer or conductor, misdemeanor, 9780. 
§ 9. Wrecks, 
railroad to report, 4649. 
railroad company to make examination and report, 46 
penalty for violation of article, 4651. 
§ 10. Fires. 
liability for damages from fire, 4654. 
§ 11. Highways and crossings. 
construction of drains across railway right of way, 2481. 
duty of railroad company where highways are laid out across railroad, 1934 
construction of culvert by railroads over highways, requisites of, 2622. 
temporary ways to be furnished while highway is being changed, 4639. 
bridges to be kept in good repair, 4640. 
duties of, to restore and maintain highways in former state, 4621. 
to maintain clear passage over highway, 4622. 
suflicient crossings to be maintained, 4645, 4686. 
how constructed, 4687. 
penalty, 4645, 4688. 
blocking or obstructing of crossings, unlawful, 10048. 
exception, 10049. 
proceedings to compel installation of safety devices, 4689-4690. 
flagman to be maintained at crossings, 4693. 
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RAILROADS — (continued). 


signs to be maintained on crossings, 4641. 
bells and whistles to be maintained and sounded, 4642, 
trains to stop before crossing other railroads, 4643. 
failure to ring bell at, how punished, 9779. 
§ 12. Fences. 
required to build, when, 4647. 
notice for owner to build fences, 4647. 
liability of railroad company for failure to fenee, 4648. 
$ 13. Cattle guards. 
to be constructed, 4655. 
requisites of, 4655. 
§ 14. Rolling stock. 
as fixtures; subject to mortgage, 4623. 
size of, regulated with reference to clearance of obstructions, 4699. 
caboose cars, 
applicability of act relative to caboose cars, 4670. 
when to take effect, 4671. 
size and construction of caboose cars, 4671. 
Tepairs to caboose cars, how made, 4672. 
extension of time for compliance with act, 4673. 
penalty, 4674, 
headlights, 
application of article and definition of terms, 4694. 
when and what headlights to be maintained on locomotives, 4695. 
penalty, 4696. . 
remedies herein provided, cumulative, 4697. 
§ 15. Clearance. 
to whom article applies, 4698. 
when to take effect, 4699. 
size of engine, motor and cars regulated, 4699. 
amount of clearance required, 4700. 
report of obstruction, how made, 4701. 
distance between tracks, 4702. 
obstruction on tracks to be removed, 4703. 
penalty, 4704. 
contributory negligence not a defence, when, 4705. 
§ 16. Crimes against. 
malicious injury to, 10035. 
when death results therefrom, 10036. 
use of, for highway purposes, prohibited, 10046, 10047. 
misplacing railway switch, coverture no excuse for, 9213. 
§ 17. Ratlway police. 
conductors peace officers, when, 10585. 
railway companies may appoint police, 10586. 
powers of, 10587. 
procedure on arrest, 10588. 
other peace officers not affected, 10589. 
no fees, 10589. 
railway company liable for acts of, 10591. 
§ 18. Power of city. 
to regulate the speed of cars, 3599 (21). . 
as to laying of tracks on streets or public places, 3599 (24). 
to compel railroad companies to construct, 3599 (26). 
to compel railroad to construct cattle guards, 3599 (26). 
to require railroads to fence their right of way, 3599 (26). 
to require railroad companies to keep flagmen at railroad crossings, 3599 (27). 
to compel railways to raise or lower their tracks, 8599 (27). 
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RAILROADS — (continued). 

regulations affecting speed of trains in city under commission form of govern- 
ment, 3818 (15). 

regulations of railroad tracks in cities under commission form of government, 3818 (18). 

regulation of street railways in cities under commission form of government, 3818 (18). 

reguiations affecting the erection of fences and cattle guards in cities under commission 
form of government, 3818 (20). 

regulation requiring railroads to establish and keep in repair drains and sewers along 
their tracks in cities under commission form of government, 3818 (21). 

construction of highways and streets and sewers, railroad tracks in cities under com- 
mission form of government, 3818 (63). 


RAM. 
See Animals. 


RANGE. 
wilfully driving stock from, 9004. 


RAPE. 
defined, 9563. 
when accused is under fourteen, 9564. 
when crime complete, 9565. 
in the first degree defined, 9566. 
in the second degree defined, 9567. 
punishment for the first degree, 9568. 
punishment for the second degree, 9569. 
compelling women to marry, 9570. 
intent to compel marriage, 9571. 
enticement into house of prostitution, 9572. 
detention of women in house of prostitution, 9573. 
abduction for house of prostitution, 9574. 
seduction under promise of marriage, 9575. 
subsequent marriage or offer of, 9576. 
sexual intercourse with female or ward, felony, penalty, 9577. 
committed in riot, punishment of, 9808. 





RATES. 
power of cities to regulate rates of public service corporations, 3607-3609. 


RATIFICATION. 
effect of, to validate voidable contracts, 5865, 5866. 
of acts of agent, see Principal and Agent. 


REAL PROPERTY. 
See Property, Real. 


REASONABLE DOUBT. 
defendant entitled to be acquitted in case of, 10831. 


RECALL. 
in cities adopting the commission form of government, 3835. 


RECEIPT. 
debtor entitled to, 5814. 
presumption of payment from, 7936. 
to be canceled, when, 10033. 
for property taken from person arrested, 11004. 
issuance of false, by carrier, punishment, 10028, 10031. 
by warchouseman, 10029, 10031. 
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RECEIVERS. 


provisional remedies by appointment of, 7487. 

when appointed, 7588. 

who may be, 7589. 

undertaking by applicants, 7590. 

qualifications, 7590. 

powers of, 7591. 

of insolvent corporation, when appointed, 7993, 8008. 

of insolvent banks, to be appointed by state banking board, 5148. 
powers of, 5146. 

to be appointed for bank, when, 5188. 

of insurance companies, duty to file annual statement, 4918. 
of investment companies, when appointed, 5232. 

of fraternal beneficiary societies, who may apply for, 5084. 
expenses of bond of, how paid, 4906. 

in supplementary proceedings, 7783, 7785. 

property in possession of, how listed for taxation, 2094. 
investment of funds in hands of, when, 7592. 

when guilty of embezzlement, 9933. 





RECEPTION BOOK. 


for entering memorandum of papers required to be deposited in office of county auditor, 
337 1~3372. | 
for entering memorandum of papers filed with register of deeds, 3337-3338. 


RECORD. 


§ 1. 


§ 2. 


of county court, see Courts, County, § 12. 
of county court with increased jurisdiction, see Courts, County Court with Increased 
Jurisdiction, § 1. 
of official bond, see Bonds, Official. 
In general. 
m criminal actions to contain what, 10915. 
custody of township records, 4197. 
to be kept of poisons sold, 9739, 9759. 
to be kept of estrays sold, 2665. 
offering false instruments for, 9365. 
preparing false, when felony, 9384. 
forgery of public, 9885. 
penalty for alterations of records, 3339. 
punishment for destroying, mutilating, etc., of, 9363, 9364. 
Of deeds and miscellaneous documents. 
reception book to be kept by register of deeds, 3337, 3338. 
places for the keeping of county records to be provided by county commissioners, penalty 
for neglect, 3292. 
transcribing records upon organization of new county, 3211. 
what may be recorded, 5546. 
in abstract prima facie evidence of title, 5547. 
prerequisites to record, 5548. 
when proved instrument recorded, 5549. 
transfers by way of mortgage, 5550. 
variations in spelling, affidavit to cure, 5551, 5552. 
registration of farm names, 5553. 
fee, 5554. 
transfer of farm may include registered name, 5555. 
cancellation of registered name, fee, 5556. 
mode of recording, 
recorded where, fee indorsed, 5557. 
when instrument deemed recorded, 5558. 
instruments in unorganized counties, where recorded, 5559. 
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RECORD — (continued). 


mode of recording — (continued) . 
separate books for grants and mortgages, 5560. 
duties of register, 5561. 
record of transfer of vessels, 5562. 
when recording of instruments by recorder of deeds deemed complete, 3339. 
effect of, 
in general, subsequent purchaser, 5604. 
record as construetive notice, 55097. 
admissibility of record in evidence without further proof, 5597. 
operation of record of assignment, 6742. 
priority of number entered upon filing of instruments prima facie evidence of priority of 
filing, 333¢. 
formal requisites of instrument to revake record power to convey, 5596. 
unrecorded instruments valid as to whom, 5598. : 
conveyances to the state to be recorded by secretary of state, 122. 
of conveyance by railroad company, 4624. 
of declaration of homestead, 5624. 
of conveyance in partition action, 8059. 
mortgagee entitled to, 6752. 
certificate of foreclosure of mortgage by advertisement, 8080. 
of eertifieate of formation of partnership, 6436-6441, 6455-6457. 
articles of incorporation, 122. 
of organization certificate of banking corporation, 5149. 
of proceedings for the organization of cities, 3563. 
of patents issued to cities adopting commission form of government, 3781. 
of wills admitted to probate, 8648. 


§ 3 Of surveye end plats. 


§ 4. 


of county surveyor, 3430. 

of surveys of cemetery lots, 5092. 

government plats, custodian of, 658a, 358b. 

town and city plats, 3965. 

Of official acts and procecdings. 

duty of secretary of state to furnish copy of recorde and instruments filed im his effice, 
122. 

claims against the state filed with state auditor deelared public reeord, 708. 

of proceedings for establishment and construction of drains, 2454. 

of proceedings of city council, 3624. 

of the proceedings of county commissioners, 3271. 

of proceedings of board of trustees of state hospital of msane, 1753. _ 

superintendent of public instruction to keep a complete reeerd of all his official acts, 
1114. 

county superintendent of schools to keep all reports and statements from teachers and 
school boards, 1128. 

of county survevor, 3430. 

of overseer of the poor to be kept, 2511, 2512. 

of official acts of sheep inspectors, 2752. 

of inspection of live stock, 2757. 

certain state oflicers to keep record of fees and profits reeetved, 638. 


REFORM SCHOOL. 


method of keeping accounts, see State Institutions. 

under management of state board of control, 243. 

at Mandan, continuation and use, 11184. 

within jurisdiction of Morton county, 11195. 

service of process within, who may make, 11186. 

temporary provisions for maintenance, 11187. 

money for maintenance to be deposited with state treasurer, 11188. 
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record of proceedings, 11189. 
moneys for reform schools, how paid out, 11190. 
governing board, 
membership and appeintment of, 11191. 
terms of. office and vacancies in office of trustees, 11192, 
qualification of trustees, 11193. 
sessions of board of trustees; compensation, 11194, 
president of board, 11195. 
visiting trustee, duties, 11195. 
duties of board; inspection of buildings, examination of inmates, 11196. 
report, contents of, general and special, 11197. 
records to be open to inspection, 11198. 
Officers must not be interested in contract, 11199. 
inventory of personal property, 11260. 
contracts, how executed, 11201. 
property, how kept, 11201. 
supplies, how contracted for, 11202. 
proposals for contracts to be in writing; powers of board as te proposals, 11203, 
superintendent and other officers, 
officers enumerated, 11275. 
appointment of superintendent and other officers, 11276. 
qualification of superintendent and subordinates, 11277. 
salary of president and employees, 11278. 
duty of superintendents in general, 11279. 
as to funds belonging to inmates, 18(9. 
duties of subordinates, 11280. 
teachers, 11280. 
fees of officers for transportation of prisoners, $515. 
accounting officer, 1807, 1811, 1816. 
treasurer, 
duties in peneral, 1808. 
bond, 1808. 
commitment to, 
who may be sent; procedure, 11281. 
persons sent to reform school deemed minors, when, 11282, 
conviction before inferior court, 11283. 
incorrigible child, complaint; procedure, 11284. 
contents of order of commitment, 11285. 
execution of order; return; fees, 11286. 
papers where filed; return of magistrate, 11287. 
discharge for good conduct, 11288. 
refractory inmates, 11289. 
penalty for aiding inmates to escape, 11289, 
pay of trustees suspended, when, 11220. 
parole from, 
parole permitted, 11291. 
parole allowed, when, 11292, 
Trecommitment, 11293. 
fees, 11294. 
inmates, 
care and custody of funds belonging to, 1809. 
status of, 11295. 
procedure for transfer of insane inmates, 11296, 11297. 
decease of inmates, 
inquest to be held, 11298. 
to be open to all persons, 11299. 
who may be required to testify, 11300. 
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decease of inmates — (continued). 
return of inquest; burial of body, 11301. 
expenses of inquest, how paid, 11302. 
effects of deceased; sale of and disposition of proceeds, 11303. 


RECRIMINATION. 
as bar to divorce, defined, 4387, 4393. 


REDEMPTION. 
from tax sales, see Taxes, § 23. 
from execution sale, see Execution, § 9. 
of corporate stock sold for delinquent assessment, 4586. 
of corporate franchise by corporation, 4593. 
from lien, 6717-0719. 
after foreclosure of mortgage by advertisement, 8085, 8086. 
after foreclosure of mortgage by action, 8115. 


RE-ENTRY, RIGHT OF. 
after termination of estate at will, 5327. 
notice required, when, 5328. 
action without notice, 5329. 
not transferable, 5492. 


REFEREE. 
trial by referee, see Trial. 
to assess damages in injunction cases, 7532. 
appointment of referee in water suits, when, 8267. 
to partition real property, 8037. 
election contest may be tried before, 1052. 
for taking affidavit for motion, 7943. 
in supplementary proceedings, 7786. 
power to appoint referees to examine the final accounts of executors and administrators, 

8836. 

schedule of fees authorized to be charged, 3528. 
procedure to punish contempt before referee, 8199. 
misconduct of, what is, 9342. 
receiving bribe, punishment, 9341. 
accepting gifts, misdemeanor, 9343. 


REFERENDUM. 
in cities adopting commission form of government, 3837. 


REGISTER OF DEEDS. 
§ 1. In general. 
election, 3257. 
bond, amount of, 663. 
salary, 3508. 
jury duty, exempt from, 814. 
liability of, for acts of deputy, 701. 
removal by governor, 685. 
forfeiture of salary for failure to perform certain duties, 3355. 
deeds not recorded until taxes paid, penalty, 2212. 
failure to perform duties of office, guilty of misdemeanor, 9830. 
penalty for alteration of records, 3339. 
§ 2. Deputy. 
appointment authorized, 701. 
bond, 701. 
oath, indorsement on bond. 701. 
qualifications, 704, 705. 
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REGISTER OF DEEDS — (continued). 
salary, 3537. 
compensation, 3510. 
§ 3. Powers of. 
to take acknowledgments within limits of his district, 5564. 
to administer oaths, 833. 
to certify to abstracts of title, 3096. 
§ 4. Duties. 
as to the recording of instruments, enumerated, 3330. 
to prepare numerical index of deeds, mortgages and other instruments relating to the 
title of real property, 3382. 
to prepare a separate index for deeds and other instruments relating to real property 
and indexes for mortgages and other liens, 3333. 
to prepare grantor and grantee indexes of the deeds, mortgages and other instruments of 
record in his oflice affecting title to real property, 3334. 
to prepare and keep separate indexes of deeds and liens, 3335. 
as to numbering documents in the order in which they are filed, 3336. 
as to numbering instruments received through the mail for filing, 3336. 
to keep a reception book in which a memorandum of all papers filed shall be entered, 
3337, 3338. 
in respect to registration of instruments, 5556. 
to provide a seal and attach it to his official signature, 3331. 
as to inheritance taxes, 8998. 
in attachment, 7547-7565. 
as to filing and cancellation of chattel mortgages, 6764, 6765. 
as to lien of farm laborers, 6859. 
as to liens filed, 6879. 
upon foreclosure of mortgage by advertisement, 8085-8097. 
to record trade mark of manufacturer of beverages, 2922. 
to record patents issued by governor, 324. 
to mark records of town and city plats that have been vacated, 3965. 
as to filing and recording of proceedings for the organization of cities, 3563. 
duties as to fees, : 
to keep a schedule of fee bill posted, penalty, 3549. 
to keep a record book of all fees collected, 3509. 
to report monthly to county auditor amount of fees collected, 3509. 
to indorse fee on instrument recorded, 5557. 
§ 5. Fees. 
schedule of fees authorized to collect, 3511. 
for inspection of estray register, 3541. 
for entering certified copy of report of appraisers in matters of estrays, 3541. 
for recording town and city plats, 3949. 
for recording mine location, 2458. 
right to require fees to be paid in advance or security given, 3548. 


REGISTRATION. 
of voters, see Elections, § 4. 
as to marks and brands of animals, see Animals, § 2. 
of animals, wrongful, 9722. 


RE-INSURANCE. 
See Insurance. 


RELATIVE. 7 
what force may be used in protection of, 4350. 
marriages between what, prohibited, 4359. 
of the one-half blood take by succession, when, 5752. 
sister, orphan, seduction of, forbidden, 4355. 
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RELEASE. 
as extinguishment of obligation, 5833-5835. 
of interest by one joint owner of cemetery lot, 5098. 


RELIEF. 
rescission of contracts, see Contracts, § 11. 
preventive relief, see Injunction. 
compensatory relief, see Damages. 
specific performance of obligations, see Specific Performance. 
specific relief, see Specific Relief. 
preventive relief, see Preventive Relief. 
cancellation of instruments, see Cancellation of Instruments. 
compensation as the relief or remedy provided. by law, 7137. 


RELIGIOUS BELIEF. 
preventing acts enjoined by, as misdemeanor, 9246, 9249. 
compelling form of, as misdemeanor, 9245. 
attempt to compel form of, limitation of time for prosecution for, 9249, 
religious preference of child adopted from juvenile court, 11119. 


RELIGIOUS CORPORATIONS. 
how officered, 4536. 
how formed, 5005. 
annual report, 5006. 
may acquire and sell property, 5007. 
mode of transferring cemetery lots, 5008. 
provisions of by-laws, 5009. 
subsequent members, rights of, 5010. 
membership rights, personal, 5011. 
property vests in successors in trust, 5012. 
real estate holdings limited, 4503. 


RELIGIOUS MEETING. 
disturbance of, as misdemeanor, 9247. 
acts deemed to be disturbance of, 9248. 
disturbance of, time limited for prosecution for, 9249. 


RELIGIOUS PROPERTY. 
exempt from taxation, 2079. 


REMAINDERS. 
See Property, § 6. 
defined, 5312. 
when void, 5318-5323. 


REMEDY. 
for every wrong, 7257. 
classified, 7327. 
civil and criminal not merged, 7335. 
civil, not affected, when, 10377. 
compensation as the remedy for violation of private rights, 7137. 


RENOVATED BUTTER. 
See Dairy Products. 


RENTS. 
See Landlord and Tenant. 


REPAIR. 
lessor to make on building, 6090. 
wher lessee may make, 6091. 
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REPAIR — ( continued) . 
letter of Personalty must, when, 6100. 
hirer must make, when, 6083. 
hirer of personalty may make, when, 6102. 
borrower for use, to make, 6055. 


REPEAL. 
effect of repeal of statute, 7316. 
of repealing statute does not revive, 7315. 
by code of civil] procedure, effect of, 7327, 
of laws inconsistent with that establishing state board of control, 282a 


REPLEVIN. 
See Claim and Delivery. 


REPLY. 
See Pleading, § 5. 


REPORTER OF SUPREME COURT, 
See Courts, Supreme, § 6. 


REPORTS. 
of supreme court, see Courts, Supreme, § 5.- 
as to printing of reports of state officers, see Public Printing. 
as to publication of reports, see Publication. 
$ 1. In general. 
time for officers and boards to make reports when no other time is Specified, 94, 
time for officers and private corporations to make official report when no other time is 


time for making reports to governor and legislative assembly, 95. 
of state boards, to contain list of employees and their salary, 633. 
of state institutions, to contain list of employees and their salary, 633. 
of state officers, period covered by, 32. 
monthly report of state officers as to amount of fees received, 638. 
of appraisers of homestead, 5615. 
of referee in partition action, 8034. 
of obstruction on railroad tracks, how made, 4701. 
penalty for failure of officers and public boards to make reports required by law, 636, 
neglect of officers to make, prosecution by attorney general, 637. 
§ 2. Of state officers. 
secretary of state to governor, 122. 
state auditor to governor, 132. 
attorney general to governor, 158. 
state treasurer to governor, 143, 147. 
state treasurer to state auditor, 143, 
state treasurer, to board of university and school lands, 291. 
fire marshal to governor, 221. 
state examiner to governor, 232. 
state engineer to governor, 8243. . 
adjutant general to governor as to acquisition and disposition of military property, 
2360. 
superintendent of public health to governor, 402. 
superintendent of public instruction to governor, 1116. 
commissioner of insurance to governor, 172. 
inspector of nursery stock to governor, 2834. 
state oil inspector to governor as to inspection of coal, 3089. 
deputy inspector of oils to inspector and state auditor, 3071. 
railroad commissioners to governor, 587, 4748. 
land commissioners to legislative assembly, 299. 
commissioner of agriculture and labor to legislative assembly, 170. 
of dairy commissioner to commissioner of agriculture, 2847. 
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REPORTS — (continued). 
§ 3. Of state boards, officers of institutions, ete. 
miscellaneous boards and officers, 
state banking board, 5146. 
board of trustees of public property, 377. 
game and fish board of control, 10266. 
state institutions to governor showing monthly expenditures and contract for future 
expenditures, 1823. 
inventory of state property at state inetitutions to be transmitted to governor, 1827. 
officers of North Dakota fire association as to disposition of state appropriation, 
1840. 
White Stone Hills battlefield commission, 392. 
executive committee state fair association, 1853. 
sheep inspectors to county commissioners, 2746. 
state live stock sanitary board, 2693. 
state board of control, 
general statement, 244. 
to governor, 253. 
biennial report to governor, 247. 
biennial estimate for special appropriations, 250. 
biennial report to legislature, 267. 
monthly reports of steward, clerk or other officer of state board of control, 274. 
educational boards and institutions, 
board of trustees of university, 1547. 
trustees of university as to biological survey, 1507. 
board of trustees of agricultural college, 1615. 
trustees of agricultural college relative to agricultural survey, 1669. 
faculty of agricultural college, 1614. 
agricultural college experiment station as to pure seeds, 2910. 
experimental station as to analysis of drugs, 2951. 
normal board of control, 1593. 
annual report of experiment station under pure food law, 2887. 
president of normal schools, 1592. 
board of trustees of state normal and industrial schools at Ellendale, 1737. 
faculty of state normal and industrial school at Ellendale, 1737. 
high school inspector, 1438. 
directors of state school of forestry, 1679. 
state library commission, 1536. 
state historical society, 382. 
geological survey, 1567. 
board of teachers’ insurance and retirement fund, 1502. 
of charitable institutions, 
board of trustees of school for deaf and dumb, 1694. 
trustees of blind asylum, 1705. 
officers of institution for feeble minded, 1721. 
board of trustees of state hospital for the insane, 1753. 
superintendent of state’s tuberculosis sanitarium, 2586. 
board of visitors for asylums and poor farms, 2542. 
trustees of soldier’s home, 1781. : 
of penal institutions and boards, 
trustees of penitentiary and reform school, 11197. 
state board of pardon to legislature, 11099. 
of licensing boards, 
state board of dental examiners, 508. 
state board of pharmacy, 494. 
state board of examiners in optometry, 534. 
state board of embalmers, 548. 
barbers’ examining board, 562. 
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REPORTS — (continued). 


§ 4. 


§ 5. 


§ 6. 


§ 7. 


§ 8. 


Of county officers and boards. 

county treasurer to furnish state auditor monthly statement of taxes collected, 3254. 

county treasurer to township clerk stating the amount of township money on hand, 3346. 

county auditor and treasurer to make annual statement of receipt and disbursement of 
county funds; publication, 3365. 

state’s attorney to attorney general of all proceedings instituted or pending wherein the 
state is interested, 3376. 

county superintendent of highways, 1990j. 

county superintendent of public health, 405. 

county superintendent of instruction to board of teachers’ insurance and retirement 
fund, 1511-1512. 

county board of appraisers, 300. 

report of register of deeds to county auditor as to amount of fees collected, 3500. 

clerk of district court to county auditor showing amounte of fees collected, 3495. 

Of township officers. 

township supervisors as to labor on highway, 1978. 

overseer of the poor to county commissioners, 2521, 2524. 

road supervisor, 1975. 

road overseers, what to contain, 2032. 

commissioner of noxious weeds, 629. 

justices of the peace, 9182-9186. 

Of officers of cities, districts, etc. 

city treasurer to city counci] of receipts and expenditures, 3637. 

commissioner of public health of city to state board of health, 3826. 

city auditor to city council, 3625. 

report of state auditor regarding fire department in cities, towns and villages, 3993. 

school district treasurer’s annual report, 1218. 

Of corporations. 

annual report of corporations, 4518. 

banking corporations, 5167. 

directors of bank, 5182. 

trust companies, 5218. 

investment companies, 5230. 

building and loan associations, 5134. 

railroad companies, 4630. 

common carriers as to conditions of bridges and ferries, 4752. 

common carrier by railroad commissioners, 4762. 

bridge company to county commissioners, 5003. 

annual report of mining and manufacturing corporations, 4985. 

insurance companies to commissioner of insurance, 4915-4917. 

life insurance companies, what to contain, 4931. 

domestic life insurance company as to securities, 4846. 

sickness and accident insurance companies, 4973. 

fraternal beneficiary associations, 5047. 

fire insurance companies to report losses to fire marshal’s department, 211. 

annual report of county mutual insurance company, 4949. 

co-operative association, 4609. 

live stock association, 2786. 

county live stock protective association, 2789. 

corporation maintaining home for orphane, 5103. 

trusts or directors of religious, educational, benevolent, charitable and scientific cor- 
porations, 5006. 

Of various industries. 

inspection of oils, 3071. 

elevators and warehouses, 3135-3137. 

persons operating coal mines, 3083. 

owners of stock affected with contagious disease, 2694. 
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proprietor of dairy product factory, 2849. 
cream station, 2846. 
food products in storage, 3152. 


REPRIEVE. 
See Pardon. 
of execution of judgment of death, by governor only, 10971. 


REQUISITION. 
See Fugitives from Justice. 


RES ADJUDICATA. : 602 
prosecution, recovery or acquittal for violation of city ordinance, ae Ea 
See generally Judgments. 


RESCISSION. 
of contracts, see Contracts, § 11. 
of ratification, in agency, see Principal and Agent. 


RESCUE. 
aiding in, during insurrection, 9397. 
of persons from custody, punishment for, 9348. 
retaking goods from custody, misdemeanor, 9349. 


RESIDENCE. 
rules for determining, 14. 
how changed, 14. 
for obtaining benefit of poor law, 2500, 2501. 
legal residence of poor to be ascertained, 2510. 
when legal residence of poor is uncertain, procedure, 2514. 
poor person may be conveyed to, 2515. 
power of parent to change, 4438. 
time of, required for divorce, 4398. 


RESIGNATION. 
of public officer, manner of making; to whom made, 684. 


RESIN. 
power of cities to regulate and prevent the storage of, 3599 (50). a prevent the 
power of cities under commission form of government to regulate ane Pp 
storage of, 3818 (45). 


RESISTANCE. 
to commission of crime, when lawful, 10403-10405. 
officer fearing, may command assistance, 10428. 
of order for riot to disperse, 10439. 
on arrest, use of force to overcome, 10565. 


RESPONDENTIA, 
defined, 6809. 


owner may hypothecate, 6810. 
master may, when, 6811. 


application of other sections, 6812. 
owner of ship must repay owner of cargo, when, 6813. 


RESTAURANT. 
sanitation of, see Food, § 2. 
guests at. to be apprised of use of oleomargarine, 2860. 
inspection of, by game warden, 10276. 
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RETRACTION. 
of libel, 9562. 


RETROACTIVE. 
political code not, unless so declared, 4319. 
code of civil procedure not, exception, 7320, 7322. 
probate code not, 8509. 
penal code not, 9194, 10383. 
code of criminal procedure not, 11173. 


REVENUE. 
obstructing collection of, misdemeanor, 9834. 


REVERSION. 
defined, 5311. 
of railway right of way to state, when, 4616. 


REVIEW: 
rehearing of the facts involved in a decree or order of the county court. 8594-8597, 
See also Appeal. 


REVOCATION. 
of wills, 5650. 
of gift, when, 5540. 
gifts in view of death, allowed, 5543. 
of proposal of contracts, 5863, 5864. 
contract on negotiable instruments revocable until delivery, 6901. 
of continued guarantee, when authorized, 6667. 
of trust for benefit of third person, 6312. 
of power, when only, 5396. 
power of, in grant, effect of, 5426. 
of reserved power to revoke by subsequent grant, 5601, 5602. 
abandonment of vessel not revocable, 6605. 
of certificate of foreign building association, 5140. 
of power to sell real property to be recorded, 5596. 


REVOLVING FUND. 
for state prison, see Penitentiary, § 9. 


REWARD. 
power of governor to offer reward for escaped convict, 111. 
for finder, 6043. 
in case of injury to farm buildings, 10087. 
for violation of game and fish law, 10286. 
for return of fugitive from justice, 11150. 
for prisoner escaping from penitentiary, 11228. 
delaying publie duties for, misdemeanor, 9308. 


RIGHT OF WAY. 
for drains, see Drains, § 2. 
as an easement, 5330, 5331. 
for electric railway, 5146. 


RIGHTS. 
civil, classification of, 4332. 
loss or waiver of civil, 4333. 


personal, what are, 4350. 
personal rights not to be injuriously used, 7248. 
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RIGHTS — (continued). 


persons of unsound mind cannot waive, 4345. 

necessary force may be used to protect personal, 43656. 
offenses against personal relationship, 4355. 
transferability of, arising out of obligations, 5783. 
contracts restricting enforcement of, void, 5927. 

of members of religious, etc., corporations, personal, 5011. 


RIOT. 
defined, 9807. 
punishment for, 9808. 
misdemeanor, 9811. 
power of cities to prevent and suppress, 3599 (54). 
suppression, 
officer may command assistance, 10428. 
officer must report resisters, 10429. 
person commanded refusing to assist, how punished, 10430. 
governor may order additional officers, 10431. 
—— may ask aid of the United States, 10432. 
unlawful assembly, 10433. 
procedure if rioters do not disperse, 10434. 
who deemed rioters, 10435. 
negligence of officers, misdemeanor, 10436. 
when officers may disperse assembly, 10437. . 
endeavors to be made before endangering life, 10438. 
penalty for resisting, 10439. 





RIPARIAN ACCRETIONS, 
ownership of, 5473. 


RISKS, INSURABLE. 
See Insurance. 


ROAD COMPANIES. 
See Highways, §§ 17, 18. 


ROAD MACHINERY. 
power of township supervisors to acquire and dispose of, 4194. 


ROAD OVERSEER. 


in townships, see Townships, § 12. 
See Highways, § 8. 


ROADS. 
See Highways. 


ROAD SUPERVISORS. 
See Highways, § 9. 


ROBBERY. 
defined, 9521. 
when force of fear employed, 9522. 
degree of force immaterial, 9523. 
what fear necessary, 9524. 
value of property taken immaterial, 9525. 
taking secretly not robbery, 9526. 
degrees of robbery defined, 9527. 
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in first degree, punishment, 9528, 

in second degree, punishment, 9529. 

by two or more persons conjointly, 9530. 
jurisdiction of, 10509. 

committed in riot, punishment of, 9808. 


ROMAN CANDLES. 
See Fireworks. 


ROUT. 
defined, 9809, 


RUM. 
defined, 10157, 


RUNNING AT LARGE. 
of animals, see Animals, § 7. 


RURAL SCHOOLS, 
state aid for, see Schools and School Districts, § 25, 


RUSSIAN CACTUS. 
&8 noxious weed, 2817, 


RUSSIAN PIGWEED. 
as noxious weed, 2900. 


RUSSIAN THISTLE. 
a8 noxious weed, 2900. 


RYE, 
weight of bushel of, 3006. 
rate of taxation of, 2256. 


SABBATH BREAKING, 
See Sunday. 
defined, 9233. 
prohibited, 9232, 9233. 
“day” defined, 9234, 
acts of, enumerated, 9235. 
acts not constituting, 9236. 
sports prohibited on, enumerated, 9238. 
trades and employment prohibited, 9239. 
sale of commodities on, prohibited, 9240. 
service of process on, prohibited, 9241. 
theaters to be closed on, 9231. 
barbering on Sunday prohibited, 567. 
observance of other day than Sunday as defense to, 9237. 
how punished, 9242. 
fines for, how collected, 9243. 
prosecution for, time limited, 9249. 


SACCHARIC ACID. 
use of, in foods as adulteration, 2880. 


SAFE DEPOSIT COMPANIES. 


See Trust Companies. 
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§ 1. Of state officers and boards. 
of state officers payable monthly, 655. 
of governor, 117. 
of lieutenant-governor, 119. 
of secretary of state, 130. 
of state auditor, 140. 
of deputy state auditor, 141. 
of state treasurer, 164. 
of deputy state treasurer, 155. 
of attorney-general, 159. 
of assistant attorney-general, 161. 
of commissioner of insurance, 174. 
of deputies and clerks of hail insurance department, 174. 
of official adjuster of hail insurance, 181. 
—— additional compensation, 174. 
of fire marshal, 213. 
of chief assistant fire marshal, 213. 
of commissioner of agriculture and labor, 171. 
of state examiner, 234. 
of deputy state examiner, 234. 
of special state examiner, 233. 
of members of state banking board, 5146. 
of deputy examiners of banks, 5146. 
of stenographer of state banking board, 5146. 
of state architect, 257. 
of state engineer, 8239. 
for work on highways, 1984. 
of superintendent of public instruction, 1120. 
of temperance commissioner, 611. 
of deputy temperance commissioner, 616. 
of clerk of temperance commissioner, 611. 
of special enforcement sheriff, 616. 
of water commissioners, 8279. 
of water masters, 8283. 
of state seed commissioner, 2905. 
of superior grain and warehouse commission, 3162, 3163. 
of adjutant-general, 2360. 
of executive agent of state board of immigration, 576. 
of tax commissioner, 2084. 
of secretary of tax commission, 2085. 
of assistants of tax commission, 2086. 
of commissioners of railroads, 582. 
of secretary of board of railroad commissioners, 582. 
of attorney appointed to assist in proceedings to enforce decree of railroa 
sioners, 4733. 
of legislative officers and employees, amount, 34. 
of clerks of legislative assembly, 34. 
of state library commission, 1533. 
of secretary of Panama exposition commission, 631c. 
of game and fish board of control, 10264. 
of members of state live stock sanitary board, 2681. 
of executive officer of state live stock sanitary board, 2683. 
of stallion registration board, 2764. 
of oil inspector, 3057. 
of inspector of nursery stock, 2833. 
of hotel inspector, 2986. 
of members of board of control, 236. 
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SALARIES AND COMPENSATION — (continued) . 


§ 2. 


of secretary of state board of control, 238. 
of state land commissioner, 297. 
of White Stone Hills battlefield commission, 389. 
of state superintendent of health, 401. 
of officers of state board of health, 401. 
of deputy registrar of vital statistics, 436. 
of state board of pharmacy, 493, 
of president, secretary and treasurer of state board of pharmacy, 479. 
of state board of dental examiners, 608. 
of state board of embalmers, 545. 
of state board of examiners in optometry, 526, 
of barbers’ examining board, 559. 
of board of law examiners, 787. 
of secretary of board of bar examiners, 786. 
of members of state board of pardons, 11108. 
of board of experts on parole prisoners, 10943-10949, 
of board of medical examiners for sterilization, 11430, 
of trustees of penitentiary and reform school, 11194, 
of superintendent of state reform school, 11278, 
of warden of penitentiary, 11206. 
of chaplain of penitentiary, 11211, 
of prisoners in penitentiary, 11264, 
to inmates of penitentiary in twine plant, 11254. 
of trustees of state hospital for the insane, 1749. 
of superintendent of state hospital for the insane, 1755. 
of assistant superintendent of state hospital for the inaane, 1755. 
of steward of state hospital for the insane, 1755. 
of matron of state hospital for the insane, 1755. 
of assistant physician of state hospital for the insane, 1755. 
of woman visitor to insane asylum, 246. 
of trustees of blind asylum, 1702. 
of board of trustees of institution for feeble minded, 1722. 
of trustees of soldiers’ home, 1779. 
of commandant of soldiers’ home, 1782. 
of directors of farmers’ state institute, 1879. 
of employees of state institutions, 270. 
Of county officers and boards. 
of county commissioners, 3533. 
of county treasurer, 3512. 
of deputy county treasurer, 3513, 3537. 
of clerk of county treasurer, 3513. 
of county auditor, 3506. 
of deputy county auditor, 3507, 3537. 
of clerks of county auditor, 3507. 
of register of deeds, 3508. 
of deputy register of deeds, 3510, 3537. 
of county surveyor, 1950. 
of state’s attorney, 3492. 
not to be diminished during the term of office, 3493. 
of assistant state’s attorney, 3492. 
of special counsel appointed to assist state’s attorney, 3381. 
of clerk of state’s attorney, 3492. 
of counsel assigned to defend criminal prosecutions in county court, 8965. 
sheriff, 3520. 
for executing orders of the county court, 8523. 
fcr proceedings under pure food law, 2888. 
of deputy sheriff, 3523. 
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SALARIES AND COMPENSATION — (continued). 
of public administrator, 3441. 
of county superintendent of highways, 1990a. 
of officers of county boards of health, 409. 
of commissioners of insanity, 2565, 
of overseer of the poor, 2523. 
of board of visitors for asylums and poor farms, 2541. 
of sheep inspectors, 2746, 2749, 
of weighmaster, 3020. 
§ 3. Of city officers. 
of certain city officers not to be diminished during term of office, 3622. 
officers in cities adopting commission form of government, how fixed, 3802. 
mayor, 3620. 
alderman, 3621. 
commissioners in city adopting commission form of government, 3790. 
treasurer, 3631, 4048. 
city engineer, 3663. 
of city health officers, 412. 
commissioner of public health in cities under commission form of government, 382% 
police magistrate, 3622. 
for revising city ordinances, 3578. 
city attorney in revising city ordinances, 3578. 
city park commissioners, 4058. 
members of city special assessment commission, 3724. 
§ 4. Of village officers. 
in general, 3895. 
board of park commissioners in villages, 4067. 
§ 5. Of township officers. 
provisions for increasing or reducing compensation of township officers, 4221. 
of township clerk, 4220. 
of township supervisors, 4220. 
of treasurer of township for receiving and paying out township funds, 4206. 
of drain commissioners, 2489, 2490. 
of forest fire wardens, 4293. 
of commissioner of noxious weeds, 624. 
of person appointed to kill gophers, 2871. 
§ 6. Of judicial officers, clerks, etc. 
of members and officers of court of impeachment, 10466. 
of supreme court judges, 719. 
of clerk of supreme court, 727. 
of reporter of supreme court, 737. 
of judges of the district courts, 772. 
when not to be paid, 7638. 
of clerk of district court, 3494. 
when acting as clerk of county court with increased jurisdiction, 8970. 
of deputy clerk of the district court, 3496. 
of bailiff of district court, 3550. 
of stenographers of district court, 780, 781. 
of county judge, 3500. 
of clerk of county judge, 3501. 
of deputy county judge, 3501. 
of judge of county court with increased jurisdiction, 8973. 
of clerk of county court with increased jurisdiction, 8970. 
of bailiff of county courts of increased jurisdiction, 8941. 
§ 7. Of school officers. 
of superintendent of public instruction, 1120. 
county superintendent of schools, 1137. 
deputy county superintendent of schools, 1136. 
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of members of state board of education, 1425, 1436. 
high school inspector, 1433. 
inspector of rural and graded schools, 1444. 
members of school board, 
in common school districts, 1162. 
in independent school district, 1294. 
in special school districts, 1246. 
treasurer of school district, 
in common school district, 1172. 
in special school district, 1248, 
clerk of school board, 
in common school district, 1164. 
in independent school district, 1296. 
in special school district, 1248. 
minimum salary of school teachers, 1178. 
of members of board of teachers insurance and retirement fund, 1500. 
of trustees of university, 1555. 
of members of the faculty of university, 1557. 
of members of state of normal board of control, 1586. 
of secretary of normal board of control, 1585. 
of trustees of state normal and industrial school at Ellendale, 1728. 
secretary of state normal and industrial school at Ellendale, 1728. 
of board of trustees of agricultural college, 1608. 
of board of trustees of agricultural training school, 1459. 
of board of trustees of academy of science, 1601. 
teachers of academy of science, 1601. 
employees of academy of science, 1601. 
of board of directors of state school of forestry, 1677. 
$ 8. Of Assessors. 
for making reassessment, 2090. 
for-collecting statistics, 1906. 
of district assessor, 2125. 
of township assessors, 2125, 4219. 
of village assessors, 3871. 
$ 9. For military service. 
for ordinary services, 2417. 
when aiding civil authorities, 2418. 
officers and special men assigned to special military duty, 2421. 
of adjutant-general, 2360a. 
of members of military board, 2432b. 
§ 10. Mtscellaneous. 
of election officers, 1008. 
of members of board of register, 1100. 
of road commissioners, how paid, 1972. 
of overseers of highways, 2027. 
for work on road, 2012-2015. 
of policemen in unorganized towns and villages, 3912. 
of commissioners of conciliation in justice’s court, 9191. 
of members of board of contest of presidential electors, 1069. 
of directors of free library, 4008. 
of trustee, 6309. 
of trust companies for performance of trusts, 5215. 
of assignee in insolvency proceedings, 8397. 
of executors and administrators, 8821, 8822. 
of guardian, 8898. 
of appraisers of inheritance tax, 8991. 
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SALARIES AND COMPENSATION — (continued). 

of appraisers of estates of deceased persons, 8720. 

of officers of life insurance companies restricted, 4860. 

of managing owner of vessel, 6182. 

of gratuitous employee, 6183. 

for the service of process of a county court of increased jurisdiction, 8942. 


SALE. 
as to specific performance of contract of sale, see Specific Performance. 
on execution, see Execution, § 7. 
measure of damages for breach of warranty, see Damages, § 5. 
measure of damages for breach of contract of sale, see Damages, § 5. 
of pledge, see Pledge. 
for non-payment of taxes, see Taxes, § 22. 
of property of decedent, see Executors and Administrators, § 7. 
of property of ward, see Guardian and Ward, § 9. 
§ 1. In general. 
defined, 5950. 
term construed, 7313. 
what may be sold, 5951, 5956. 
when title passes, 5535-5537. 
of chattels, required to be in writing, when, 5888. 
power of corporation to make, and how, 4533. 
by agent having possession, 5537. 
of stock corporation for delinquent assessment, 4579-4583. 
of personal property for unpaid taxes, 2166. 
under tax judgment, how conducted, 2319. 
when delivery of grain to warehouse is not, 3114. 
stoppage in transit is not rescission of, 6885. 
in chattel mortgage foreclosure, 8127. 
method for estimating the value of property to the seller, 7177. 
methods of estimating the value of property to a buyer deprived of its possession, 7178. 
waiver of cause of action arising out of sale of personal property prohibited, 6002. 
by finder of property found, 6045, 6046. 
of trespassing animals, 8506. 
of deposit when perishing, 6023. 
regulations affecting sales upon street, sidewalks, and public places in villages, 3861 (1). 
regulations of sales upon streets, sidewalks and public places in cities under commission 
form of government, 3818 (14). 
regulation for the proper use of weights and measures by venders in cities under com- 
mission form of government, 3818 (34). 
powers of the city to regulate traffic and sales upon streets, sidewalks and public grounds, 
3599 (20). 
§ 2. Agreements for. 
agreements classified, 5952. 
agreement to sell defined, 5953. 
agreement to buy defined, 5954. 
agreement to sell and buy defined, 5955. 
what may be sold, 5956. 
duty of seller of realty, 
to execute conveyance, 5957. 
to give usual covenants, 5958. 
form of covenants, 5959. 
covenant of warranty not broken by existence of right of way, 5960. 
statute of frauds, 
personal property, 5961. 
——— exceptions, agreement to manufacture, 5962. 
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statute of frauds — (continued). 
agreement for sale of realty to be in writing, 5963. 
form of contract for transfer of realty, 5964. 
§ 3. By auction. 
auction defined, 5995. 
when complete, 5996. 
withdrawal of bid, 5997. 
printed conditions governed, 5998. 
sale without reserve, rights of bidder, 5999. 
employment of bidder in, as fraud, 6000. 
auctioneer’s entry binding, 6001. 
§ 4. Delivery of personal property. 
delivery within reasonable time after demand, 5967. 
where deliverable, 5968. 
risk of transportation on whom, 5969. 
notice of option as to time, place or manner of delivery, 5970. 
buyer’s direction governing sending, 5971. 
delivery to be within reasonable hours, 5972. 
§ 5. Warranty of personal property. 
warranty defined, 5973. 
warranty not implied from mere sale, 5974. 
sale of personalty warrants title, 5975. 
bulk to be equal to sample, 5976. 
buyer relying on seller’s judgment, effect of, 5977. 
warranty as to things not in existence, 5978. 
warranty of freedom from latent defects, 5979. 
warranty of fitness for purpose, when, 5980. 
warranty of things inaccessible, 5981. 
warranty of genuineness of trade-mark, 5982. 
warranty of truth of marks of quality or quantity, 5983. 
warranty of validity of instrument, 5984. 
warranty of soundness and wholesomeness of provisions, 59865. 
warranty in respect to good will of business, 5986. 
warranty upon judicial sale, 5987. 
§ 6. Rights and obligations of buyer. 
right to inspection, 5990. 
written warranty, reasonable time to inspect, 5991. 
notice of breach of warranty, how and to whom given, 5992, 5993. 
rescission for breach of warranty, 5994. 
of corporate franchise, rights of purchaser at sale, 4590, 4591. 
§ 7. Rights and obligations of seller. 
seller of personalty to act as depositary until removal, 5965. 
seller may rescind when, 5966. 
§ 8. In violation of penal code. 
of unmarked rubber tires and casings prohibited, 9975, 9976. 
of commodities on Sunday, prohibited, 9240. 
of obscene literature to children, prohibited, 9652-9655. 
of fish restricted, 10302. 
as used in game and fish law, defined, 10275. 


» 


SALES AND ASSIGNMENT. 
fraud to sell entire stock of goods, when, 7224. 
parties to whom chapter applies, 7225. 
accountability of purchaser not conforming to provisions of chapter, 7226. 


purchaser conforming hereto protected, 7227. 
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SALES, CONDITIONAL. 
See Conditional Sales. 


SALICYLIC ACID. 
use of, in foods as adulteration, 2880. 


SALT. 
weight of bushel of, 3006. 


SALVAGE. 
compensation for, 6184. 


SANITATION. 
See Health; Food, § 2. 


SATISFACTION. 
defined, 5827. 
of miner’s lien, when to be granted, 6842. 
of judgment, 7707-7709. 
of mechanic’s lien, when, where and how filed, 6829. 


SATURDAY. 


service of process on, when punishable, 9244. 


SAVINGS BANK. 
See Banks and Banking, § 7. 


SAWDUST. 
depositing in streams, misdemeanor when, 10283. 


SCALES. 
county commissioner to establish scales, 3016. 
care and capacity of scales, 3017. 
appointment of weigh-masters, bond, 3018. 
weigh-master to keep record, 3019. 
Compensation and removal of weigh-master, 3020. 
to be erected by railroad company on shipping platforms, 4775, 4776. of 
power of the city to establish and purchase and require dealers in certain commodities 
to use such scales, 3599 (39). 
Power of cities as to public scales, 3599 (39), (40), (41), (70), 3818 (32). (33). 


SCANDINAVIAN LANGUAGE. 
to be taught in university, 1551. 


SCHEDULE 
of railroad trains, 4716. 
of rates and fares, provisions regulating, 4724-4727, 


SCHOOL AND PUBLIC LANDS. 
See Public Lands. 


SCHOOL FOR THE BLIND. 
See Blind Asylum. 


SCHOOL FOR THE DEAF AND DUMB. 
See Deaf and Dumb, School for. 


SCHOOL FOR THE FEEBLE MINDED. 
See Feeble-minded, Institution for. 
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SCHOOL FUNDS. 


See Schools and School Districts, § 9. 


SCHOOL OF FORESTRY. 


See Forestry, School of. 


‘SOHOOLS AND SCHOOL DISTRICTS. 


§ j. 


as to state board of education, see Education, § 2. 
as to school elections, see Elections, § 17. 
as to school taxes, see Taxes, § 21. 
as to agricultural schools, see Agricultural College and Schools. 
as to educational corporations, see Education, § 3. 
See also, Normal Schools; University of North Dakota; Academy of Science; Forestry, 
School of. ) 
In general. 
system of “free public schools” of the state, defined, 1415. 
school week defined, 1382. 
school year defined, 1382. 
holidays to be observed, 1382. 
speculation by school officers unlawful, when, 10189. 
free text books, 1397, 1398. 
duty of person in charge of pupil to provide text books, 1399. 
Bible not to be excluded from any public schools, 1388. 
use of public drinking cups in, prohibited, 2952-2954, 
compulsory attendance, 1342-1345. 
school census, 1195. 
fuel, lignite coal to be used, 1828. 
United States Flag to be displayed, 1400. 
penalty for disturbing public schools, 1355. 
for insulting or threatening teacher, 1355. 
school laws to be printed, distribution, 1118. 
blue book, distribution of among, 92, 93. 
School districts, common. 
organization 
territory that may be organized into school district corporations, 1141. 
procedure, 1147-1151. 
public notice, 1148. 
duty of county commissioner to organize, 1141. 
how named, 1145. 
to be renumbered and renamed upon organization of territory into new counties or 
enlargement of counties, 3217. 
change of boundary, 1146. 
consolidation, procedure, 1190. 
division and attachment to other school districts, 1142, 1143. 
consolidation of civil townships with adjacent school district, 1144. 
plats showing boundaries of school districts to be prepared by county auditor, 1149. 
map showing boundaries of school district to be prepared by county superintendent, 


1129. 
powers, 
in general, 1140. 
to take property by eminent domain, 8203. _ 
each school district a public corporation, 1120. 
indebtedness, 
limitation of, 2218. 
adjustment when no legal school board exists, 1228. 
apportionment of bonded indebtedness between special district and common school 


district, 1239. 
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SCHOOLS AND SCHOOL DISTRICTS — (continued). 


§ 3. 


§ 4. 


§ 5. 


indebtedness — (continued) . 
upon consolidation of special district with common school district, 1261. 
equalization of indebtedness by arbitration upon consolidation or change in boun- 
dary, 1327. 
change or division in county lines as affecting liability of school district for bonds 
issued by such district, 3218. 
tax to pay indebtedness upon establishing spe: ‘al school districts, 1238. 
tax to pay judgment against school district, 1223. 
irregularities legalized, 1150. 
independent school districts. 
organization under special law abolished. 
district becomes part of the district in which it is located, 1319. 
old officers hold over, 1320. 
debts and assets determined by arbitration, 1321. 
how organized, 1286. 
elections to establish, 1286. 
notice of election, 1287. 
form of ballot, returns, 1288. 
boundaries, 1289. 
to assume all debts and liabilities incurred by the district out of which they are 
formed, 1312. 
property, 
title vested in the district, 1309. 
power to hold and dispose of, 1309. 
conveyances of real property, 1310. 
not subject to any judgment or a mechanics’ lien or taxation, 1309. 
not subject to sale on execution or other process, 1309. 
levy and collection of taxes, 1301. 
amount of taxes, 1302. 
—— Special school districts. 
cities, incorporated towns and villages to constitute, 1229. 
elections to establish, 1231-1236. 
division of property upon establishing, 1237. 
election of first board of education, 1244. 
attachment of adjacent territory for school purposes, 1230. 
right to become part of common school district, election, 1261. 
organization, 1243, 
each special district to be a corporate body, 1231. 
powers in general, 123), 
indebtedness, 
limit of, 1275. 
bonds, how and when issued, 1272. 
election for issuing, notice, 1274. 
denomination of, amount of interest, 1273. 
sinking fund, 
creation of, tax levy, 1276. 
investment of, 1277. 
apportionment of bonded indebtedness between special district and common school 
district, 1239. 
upon consolidation of special district with common school district, 1261. 

















taxes, 

annual school tax, 1258. 

taxable property for school purposes, 1257. 

to pay indebtedness upon establishing special school districts, 1238. 
School boards in common school districta. 
election, term of office, 1151. 
qualifications of members, 1153. 
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SCHOOLS AND SCHOOL DISTRICTS — (continued) . 
oath of office, 1159. 
organization, 1160. 
compensation, 1162. 
meetings, 
time for holding, 1162, 
notice of, 1162. 
special meetings, 1162. 
quorum, 1161. 
records to be in English language, 1199. 
powers, 
in general enumerated, 1173. 
to establish schools, 1174. 
to discontinue school, 1189. 
to acquire land for school house site by conveyance, 1187. 
by the exercise of eminent domain, 1187. 
to permit the use of school houses for other purposes, 1183, 
to adopt and contract for all school supplies, 1397. 
to provide free text books, 1398. 
to purchase United States flag, 1400. 
to make rules and regulations for government of schools, 1180. 
to employ and dismiss teachers, 1178. 
to determine branches of study in addition to those required by law to be taught 
in schools, 1181. 
to admit pupils from other school districts, 1179. 
to transfer pupils from one school to another, 1179. 
to send pupils to another district, 1179. 
to suspend or expel pupils from school, 1180. 
to levy taxes upon property for school purposes, 1182, 1222. 
duties, 
to organize and establish school upon presentation of a petition, 1188. 
to call an election upon presentation of petition to pass upon the question of 
consolidating two or more schools, 1190. 
to call election to pass upon question of establishing district high school, 1192. 
to call an election to pass upon the question of changing school site, 1184. 
to call an election to determine the question of conveying pupils at the expense 
of the district to and from schools, 1190. 
to determine length of school term, 1189. 
to continue school term for an additional time upon presentation of petition, 1190. 
in respect to buildings under their control, 2996. 
to provide proper water closets for schools, penalty for neglect, 1403. 
as to lighting, heating and ventilating of school houses, 1185. 
to make repairs, furnish fuel, and supplies, 1175. 
to erect stables in rural districts, 1207. 
to provide hitching posts, 1207. 
to furnish school supplies, 1176. 
as to purchase of school supplies, 1529. 
to assist teachers in government and discipline of schools, 1180. 
as to transportation of pupils to adjoining school districts, 1179. 
as to care of school library, 1177. 
to appoint librarian, 1177. 
to make appropriations for school library, 1176. 
to make school census, 1195. 


as to tree planting, 1204. 
as to appropriation of funds for tree planting and cultivation, 1206. 


as to examination of records of school officers, 3543. 
to keep all school records open to inspection, 1198. 
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SCHOOLS AND SCHOOL DISTRICTS — (continued). 
duties — (continued). 
to make annual settlement with the district treasurer, 1218. 
to publish district treasurer’s annual report, 1218. 
to report to county superintendent of all persons of school age, 1195. 
to furnish list of feeble-minded persons residing in the district to the superin- 
tendent of the institution for the feeble-minded, 1196. 
to furnish list of blind persons to superintendent of the school for the blind, 1196. 
to furnish list of deaf and dumb persons residing in district to superintendent of 
schools for the deaf, 1196. 
certain acts legalized, pending actions not affected, 1421, 1422. 
resignation not to take effect until a successor had qualified, 1326. 
vacancy, 
for failure to qualify within two weeks after beginning of term of office, 1326. 
removal by court, 1326. 
to be filled by appointment by county superintendent, 1324. 
officers, 
right of women to hold office, 1153. 
bonds of certain officers to be filed with clerk of school district, 1171. 
to be advised on matters relating to the duties of their respective offices by the 
state’s attorney, 3376. 
power to administer oaths, 1156. 
penalty for failure to make official reports, 3542. 
- for false report, 1354. 
president, 
election, 1160. 
duties in general enumerated, 1163. 
treasurer, 
election, 1151. 
term of office, 1151. 
women eligible to hold office of, 1153. 
bond, 1165-1167. 
duty to furnish state bond, 193. 
to be filed with county auditor, 1171. 
salary, 1172. 
duties, 
to keep separate account with each fund, 1218. 
as to deposit school funds, 1473. 
as to state tuition fund, 1211. 
as to payment of school funds, 1168. 
to indorse warrants when payment is refused for want of funds, 1169. 
as to annual settlement 1218. 
as to annual report, 1218. 
as to sale of school supplies, 1529. 
to bring action upon the official bond of his predecessor 
over school funds, 1352. 
to keep record of issuance of refunding bonds, 4034. 
vacancy, how filled, 1324. 
liability for funds deposited in depository, 1486. 
penalty for failure to indorse warrant not paid for want of funds, 
clerks, 
term of office, 1160. 
compensation, 1164. 
vacancy to be filled by appointment, 1325. 
power to issue child labor employment certificates, 1406. 
duties, 
in general, enumerated, 1164. 
to furnish county superintendent a list of all officers elected, 1158. 
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SCHOOLS AND SCHOOL DISTRICTS — (continued) . 
clerks — (continued). 
duties — (continued) . 
to advertise for proposals for depository, 1474. 
to notify county auditor of the amount of school tax levied, 1222. 
as to sale of school supplies, 1529. 
annual report, 1197. 
penalty for neglect of duty, 1347. 
in independent school districts. 
election, 1290. | 
time for holding, canvass of votes, 1291. 
term of office, 1290. 
penalty for the failure to serve, 1313. 
compensation, 1294. 
meetings of board, regular and special, 1295. 
quorum, 1290. 
vacancies, 
how filled, 1292, 1324. 
removal by court, 1326. 
powers, 
in general, enumerated, 1293, 1297, 1298. 
to permit non-resident pupil to attend school, 1300. 
to adopt and contract for all school supplies, 1397, 
to provide free text books, 1398. 
to purchase United States flag, 1400. 
as to conveyance of real property, 1310. 
to issue bonds, 1303. 
duties, 
in general, enumerated, 1294, 
to qualify within ten days, 1313. 
to recommend to city council ordinances for the protection of school property, 1314. 
as to visitation of schools, 1299. 
as to expenditures, 1308. 
contracts, 
necessity of advertising for bids, 1356. 
school board not to be interested in, 1294. 
officers, 
election of, oath of office, 1293. 
resignation not to take effect until successor has qualified, 1326. 
vacancy for failure to qualify, 1326. 
penalty for false report, 1354. 
treasurer, 
city treasurer to be treasurer of independent school district, 1304. 
bonds, 1305. 
duties, 
as to keeping and paying out school funds, 1306. 
to indorse warrants not paid for want of funds, penalty, 1353. 
to bring action upon official bond of predecessor for failure to pay over school 
funds, 1352. 
as to annual report to school board, 1311. 
vacancy filled by appointment by county superintendent, 1324, 
secretary, 
appointment, 1296. 
duties in general, enumerated, 1296. 
compensation, 1296. 
im special school district. 
election of, 1262. 
candidates, official ballot, 1265. 


§ 6. 








§ 7. 
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SCHOOLS AND SCHOOL DISTRICTS — (continued). 
election of — (continued). 
of first board, 1244. 
certtficate of election, 1269. 
term of office, 1245. 
oath of office, 1270. 
compensation, 1246. 
resignation not to take effect until successor has qualified, 1326. 
vacancies, 
how filled, in general, 1271. 
by appointment by county superintendent, 1324. 
removal by court, 1326. 
office deemed vacant upon failure to qualify, 1326. 
organization of board, 1248. 
quorum, 1245. 
meetings of school board, 
annual and special meetings, 1247. 
powers, 
in general, 1251. 
as to control of property, 1260. 
as to supervision of schools, 1252. 
to adopt and contract for all school supplies, 1397. 
to provide free text books, 1398. 
to purchase United States flag, 1400. 
duties, 
in general, 1251. 
to provide proper water closets for schools, penalty for neglect, 1403. 
to levy annual school tax, 1258. 
as to investment of sinking fund, 1277. 
contracts, 
how made, 1259. 
necessity of advertising for bids, 1356. 
members of school board not to be interested in, 1246. 
conveyance of school property, how executed, 1242. 
penalty for false report, 1354. 
certain acts legalized, pending actions not affected, 1421, 1422. 
president, 
duties in general, 1249. 
treasurer, 
appointment, 1248, 1254. 
compensation, 1248. 
bond of, 1256. 
custodian of all school money, 1253. 
duties, 
in general, enumerated, 1255. 
to indorse warrants not paid for want of funds, penalty, 1353. 
to bring action upon official bond of predecessor for failure to pay over 8¢ 
fund, 1352. 





hool 


clerk, 
appointment, 1248. 
duties of, 1250. 
compensation, 1248. 
in cities not organized under general law. 
number to be elected, 1313. 
qualifications of members, 1315. 
election, 1315, 1317. 
term of office, 1316, 





§ 8 
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SCHOOLS AND SCHOOL DISTRICTS — (continued). 
§$ 9. School funds. 
as to school taxes, see Taxes, § 21. 
general fund, defined, 1212. 
state tuition fund, 
defined, 1212. 
purpose, use, 1212. 
how raised, 1208. 
apportionment among the counties, 1208. 
ee superintendent to apportion among the several school districts of the county, 
1217. 
duty of state auditor with respect to, 133, 1210. 
duties of county treasurer regarding, 1209. 
district treasurer to keep fund separate from all other funds, 1211. 
to be withheld from school districts which have failed to make reports required by 
law, 1213. 
county tuition funds, 
to be apportioned among the school districts by county superintendent of schools, 
1225. 
to be withheld from districts which have not maintained schools for six months, 
1216. 
delinquent taxes for special tuition funds to be apportioned among school districts, 1226. 
school fund to receive money from ferry license, 2068. 
to be deposited, 1472. 
depositories to be designated, 1473. 
state auditor or school clerk to advertise for proposals, 1474. 
proposals to serve as depositories how acted upon, 1475. 
bond required of depository, 1475. 
in case depositories are required two or more banks may be designated, 1477. 
when time deposits may be made, 1478. 
how depositories for time deposits selected, 1479. 
maximum rate of interest on call deposits, 1480. 
in whose name school funds are to be deposited, 1481. 
penalty for violation, 1482. 
banks to furnish monthly statements, 1483. 
checks, how to be signed, 1484. 
when bids not required, 1485. 
treasurer not liable for funds deposited by reason of bank failure, 1486. 
depository need not be named for sum unless sum exceeds five hundred dollars, 1487, 


violation constitutes misdemeanor, 1488. 

controlled and paid out by school district treasurer, 1213. 

paid out only upon warrant of school board, 1168. 

warrant for payment of school funds, 1170. 

how kept and paid out in independent school district, 1306. 

contracts for expenditure of school funds exceeding $100 to be let only after advertise 
ment for bids, 1356. 

sinking fund in special school district, 1276, 1277. 

in independent school district, 1307. 


§ 10. Establishment of schools. 
procedure, 1188. 
of free kindergarten, ]402. 
discontinuance of, by school board, 1189. 
graded schools, how classified, 1431-1432. 
district high school, 
establishment of, election, 1192. 
term, 1193. 
right of adjacent school districts to establish and maintain, 1194. 
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SCHOOLS AND SCHOOL DISTRICTS — (continued). 
state high schools, 1430-1438. 
state aid, 1430, 1435. 
§ 11. School sites and buildings. 
election to determine site, 1184, 1185. 
amount of land that may be taken for site, 1187. 
school buildings, 
plans, 
to be furnished by superintendent of public instruction, 11835. 
to be submitted to superintendent of public instruction, 1489. 
requirements of plans and construction, 1490. 
toilet rooms in school buildings, how constructed, 1491. 
method of inspection and adjustment of grievance, 1492. 
method of constructing ventilating flues, 1493. 
approval of plans, 1494. 
penalty for violation of the act, 1494. 
width of doors in, 2995. 
doors to swing outward, 2995. 
exits required, 1200. 
fire escapes, 1201-1203. 
water closets, 1403. 
question of purchase, sale or exchange to be submitted to the voters at an election 
called for that purpose, 1184. 
removal of furniture a misdemeanor, 1183. 
sanitary regulations, 1403. 
to be disinfected, 415. 
inspection by county board of health, 1186. 
use of, for other purposes, 1183. 
as exempt from taxation, 2078. 
§ 12. School term. 
length of, to be determined by school board, 1189. 
not to be less than seven months, 1189. 
additional school term, 1191. 
of district high school, 1193. 
§ 13. Branches of study. 
branches to be taught in all schools, 1383. 
humane treatment of animals, 1384. 
moral instruction, 1389. 
reading of bible, 1388, 
physical education, 1390. 
instruction in writing, amount of time to be devoted to, 1451. 
election of course of study in high schools, 1452. 
power of school board to determine what branches may be taught in addition to those 
required by law, 1181. 
agricultural department in high schools, 1434, 1439. 
§ 14. Pupils. 
school age, 1342. 
right to attend school in general, 1343, 1431. 
admission of pupils from other district, tuition, transportation, 1179. 
right of non-resident to attend school in independent school district, 1300. 
compulsory attendance, 1342-1345. 
medical examination of, 1346. 
contagious diseases, permits required of pupils having, 426. 
power of school board to suspend or expel, 1180. 
— of teacher, 1386. 
§ 15. School library. 
duty to maintain, 1176. 
care and custody of, 1177. 
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list of suitable publications to be furnished by superintendent of public instruction, 
1108, 1176. 
annual appropriation by school board, 1176. 
appointment of librarian, 1177. 
$ 16. Teachers. 
qualifications, 
in general, 1178, 1372. 
graduates of university, 1553. 
to teach in kindergarten, 1402. 
examinations for teachers’ certificates, 
how conducted, 1370. 
written answers of applicants to be filed with secretary of the board, 1371. 
teacher’s certificate, 1376. 
first grade elementary certificate, to whom granted, 1361. 
second grade elementary certificate, to whom grarited, 1360. 
first grade professional certificate, to whom granted, 1363, 
second grade professional certificate, to whom granted, 1362. 
special certificate, to whom granted, 1364. 
diplomas, how accredited upon the issuance of teacher’s certificates, 1365, 1366, 
high School diploma to be accredited as second grade elementary certificate, 1369. 
permit certificate issued to college graduates, 1367, 
right of graduates of university to receive, 1553. 
ground for revoking, 1374. 
proceedings to revoke, 1375. ° 
contract for employment of teachers, 1178. 
method of appointment where applicant is a relative of a member of the school board, 
1318. 
salary, | 
only holders of teachers’ certificate entitled to receive compensation, 1380. 
minimum salary, 1178. 
while attending North Dakota educational association, 1401. 
upon discontinuance of school, 1189. 
right to suspend pupil from school, 1386. 
duties, 
to give notice of opening and closing of schools, 1379, 
as to assignment of studies to pupils, 1387. 
to give moral instruction in public schools, 1389. 
to keep register, 1381. 
to have certificate or diploma recorded, 1373. 
to attend teachers’ meetings, 1125. 
to attend teachers’ institute and training school, 1385. 
not to receive commissions on sale of school supplies, 1529. 
teaching to be in English language, 1199. 
dismissal, 1178. ; 
grounds for revoking certificate to teach, 1374. 
penalty for insulting or threatening teacher of public schools, 1366. 


§ 17. Teachers’ institutes and training school. 


notice of holding, 1385. fe 
duty of superintendent of public instruction to prescribe a course of instruction, 1112. 


duty of superintendent of public instruction to attend and assist at institutes, 1113. 
duty of teachers to attend, 1385. 

penalty for failure to attend, 1385. 

teachers’ county institute fund, 1391. 

state appropriation, to be known as state institute fund, 1392. 

institute fund, how paid out, 1393. 

expenses of conductor, assistant and lecturer, how paid, 1395. 
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SCHOOLS AND SCHOOL DISTRICTS — (continued). 
§ 18. Teachers’ reading circle. 
reading circle board, 1396. 
course of reading, 1396. 
rules and regulations, 1396. 
§ 19. Teachers’ insurance and retirement fund. 
creation of fund, 1495. 
membership of board, 1495. 
term of office of members, 1495. 
annual meeting of members, 1496. 
vacancy in board, how filled, 1496. 
organization of board, 1496. 
meetings and regulations, 1496, 
compensation, 1500. 
secretary of board, 1500. 
investment of funds, 1501. 
annual report of board, 1502. 
retention of assessments, 1503. 
amount of assessment, 1504. 
method of assessing new teachers, 1505. 
optional assessment for persons now teaching, 1606. 
notification of teacher, 1507. | 
transmission of money to county treasurer, 1608. 
statement to be sent to county superintendent and county auditor, 1509-1510. 
reports to be made to board, 1511. 
reports, how preserved, 1512. 
transmission of funds to state treasurer, 1513. 
penalty for failure to report and transmit funds, 1514. 
portion of county tuition fund to be added to insurance fund, 1515. 
name of fund, 1516. 
payment of back assessments, 1511. 
when teachers eligible to annuity, 1618. 
legal school year defined, 1519. 
application for insurance to board, 1520. 
amount of annuity from teachers’ retirement fund, 1521. 
trustees may rateably diminish annuity, 1522. 
withdrawal from participation in fund, 1623. 
annuity to be paid quarterly, 1524. 
annuity paid from interest and principal, 1525. 
annuity to cease upon resumption of teaching, 1526. 
annuity not subject to legal process, 1527. 
definition of term “teacher” ag used in act, 1528. 
§ 20. High school inspector. 
as member of state board of education, 1423. 
how appointed, 1433. 
salary of, 1433. 
expenses of, 1433. 
term of office, 1433. 
duties, 1433. 
§ 21. State inspector of rural and graded schools. 
as member of state board of education, 1423, 
term of office of, 1444, 
salary of, 1444, 
traveling expenses of, 1444, 
report of, 1444. 
duties, 
in general, 1444, 
to make annual report. 1438. 
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§ 22. Superintendent of public instruction. 

ex officio member of, 
state board of education, 1423, 1424, 
state board of commissioners, 1011. 
state board of canvassers, 876. 
board of university and school lands, 1107. 
normal board of control, 1583. 
normal school board, 1107. 
board of teachers’ insurance and retirement fund, 1495. 
state library commission, 1531. 
state historical society, 380. 

qualifications, 1105. 

election, 1105. 

non-partisan election of, 907, 909. ° 

term of office, 1105. 

salary, 1120. 

traveling expenses, 1120. 

reports, 
annual report to the governor, contents, 1116. 
printing, distribution, 1117. 

of biennial report, 59, 66. 





vacancy, 
filled by appointment, 1422. 
powers, 
as to supervision of the public schools of the state, 1107. 
to appoint assistant, 1120. 
to appoint clerks, 1120. 
duties, 
to provide and keep a seal, 1115. 
to prepare and prescribe course of study for all the common schools of the state, 1109. 
to furnish school officers of the state school supplies and blank forms for reports, 
1108. 
to furnish school officers list of publications approved by him as suitable for school 
library, 1108. 
to cause school laws to be printed, distribution, 1118. 
to cause senior class to review course of study, 1453. 
to prescribe and enforce rules and regulations pertaining to the carrying into effect 
of the school laws, 1110. 
to confer with county superintendents regarding matters relating to public schools, 
1111. 
to advise county superintendents and boards of education, 1110. 
to decide all appeals from decisions of county superintendent, 1110. 
to attend and assist at teachers’ institutes, 1113. 
to prescribe rules for teachers’ institutes and teachers’ training schools, 1112. 
to prescribe course of instruction for teachers’ institute and teachers’ training 
school, 1112. 
to appoint conductors and assistants for teachers’ institutes, 1112. 
to publish proceedings of Dakota educational association, distribution, 1119. 
to apportion state tuition fund among the several counties of the state, 1210. 
to furnish plans for school houses, 1185. 
as to school building plans and specifications, 1489. 
to keep a complete record of official acts, 1114. 
to preserve and deliver to his successor all documents pertaining to school matters, 


1106. 
liability, 
for acts of deputy, 701, 1120. 
for failure to perform duties of office, 9836. 
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SCHOOLS AND SCHOOL DISTRICTS — (continued). 


deputy, 
appointment of, 701, 1120, 1429. 
oath, 703. 
bond, 701. 
appropriation for clerk hire, 652. 
§ 23. County superintendent of schools. 
member of, 
state board of education, 1423. 
county board of appraisers, 300. 
county board of health, 404. 
election, 1121, 3257. 
non-partisan election of, 907, 908. 
qualifications, 1122, 
women eligible to be county superintendent, 1153. 
term of office, 1121. 
bond, 663. 
salary and expenses, 1137. 
fees as appraiser of school lands, 300. 
duty of county commissioner to provide office, 3293. 
Office, supplies, etc., to be furnished by county commissioners, 1138. 
exempt from jury duty, 814. 
appeal from decision of, to state superintendent of public instruction, 1132. 
powers, 
to administer oaths, 1133. 
to appoint deputy, 701. 
duties, 
as to general supervision of schools in the county, 1123. 
not to engage in any other profession or occupation, 1139. 
to provide a seal, 1128. 
to prepare map showing the respective school districts in the county, 1129. 
to decide all questions of controversy and appeals from all officers or boards, 1132. 
to fill vacancy in office of school director or school treasurer by appointment, 1324. 
as to visitation of schools, 1124. 
to see that proper course of instruction is given in all schools, 1134. ee 
to notify secretary of board of examiners of teacher’s neglect to give required in- 
struction in schools, 1134. 
to advise and direct teachers in regard to instruction and discipline of school, 1124. 
to convene teacher’s meetings for professional instruction, 1125. 
to give written notice of teachers’ institute, 1385. 
to conduct examinations for issuance of teacher’s certificates, 1370. 
to convene annual meeting of school board in the county for the purpose of dis- 
cussing methods for the improvement of the schools, 1127. a 
to confer with superintendent of public instruction regarding matters relating 
public school, 1111. 
to report to superintendent of public instruction, 1125. a4 
to file with county auditor and county treasurer a list of all persons chosen 
president and clerks of the several school boards in his county, 1130. i 
to file with the county auditor and the county treasurer statements showing amoun 
of county tuition funds apportioned to each school district, 1225. 
relative to state aid for rural schools, 1443. 
as to apportionment of state tuition fund, 1131, 1217. ae ie 
to apportion the county tuition funds among the several school districts in the county, 
1225. ee 
to withhold county tuition funds from districts which have not maintaine 
for six months, 1216. 
to annortion delinquent taxes collected for special tuition fund among the several 
school districts in the county, . 1226. 
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SCHOOLS AND SCHOOL DISTRICTS — (continued). 
duties — (continued). 
with respect to holding election to establish Special school district, 1231-1234. 
to designate polling places in new school districts, 1152. 
to appoint election officers in new school districts, 1152. 
to adjust indebtedness of school district where there is no legal school board, 1228. 
to instruct officers regarding the manner of keeping records and making reports, 1126. 
to keep a record of all official acts, 1128, 
to file and keep all reports and statements from teachers and school boards, 1128. 
to furnish county commissioners quarterly an itemized statement of his traveling 
expenses, 1137. 
liability for acts of deputy, 701. 
vacancy, 
filled by appointment by board of county commissioners, 1323. 
removal by governor, 685. 
deputy, 
appointment, salary, 1136. ' 
oath, indorsement on bond, 701. 
bond, 701. 
qualifications, 1136. 
duties in general enumerated, 1136. 
§ 24. District superintendent of schools. 
powers and duties enumerated, 1378. 
right to issue child labor employment certificates, 1406. 
not to receive commissions on sale of school supplies, 1529. 
§ 25. State aid for rural schools. 
general purpose of act, 1439. 
rural schools may obtain state aid, 1440. 
condition to be complied with by rural schools, 1441. 
conditions for obtaining aid as such rural schools, 1442. 
application to be made to county superintendent, 1443. 
inspection of schools, 
state school inspector, 
appointment of, 1444, 
qualifications of, 1444. 
salary and expenses of, 1444, 
duties and reports of, 1444. 
assistant inspector, 1444. 
amount of apportionment, 1445. 
aid to consolidated schools, 1446. 
records, accounts and rules, 1447. 
advance of grade or consolidated schools, 1448. 
report of state superintendent of public instruction, 1449. 
amount appropriated for each class of schools, 1450. 


SCIENTIFIC CORPORATIONS. 
how formed, 5005. 
annual report, 5006. 
may acquire and sell property, 5007. 
provisions of by-laws, 5009. 
subsequent members, rights of, 5010. 
membership rights personal, 5011. 


SEA. 
perils of, defined, 6256. 


SEALS. 
great seal of state, 1911. 
of state officers, record of, to be kept by secretary of state, 122. 
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SEALS — (continued). 

seal of county court, 8516. 
of board of veterinary medical examiners, 2713. 
of notary public, 844. 
of banking corporation, 5150. 
corporative or official seal how affixed, 5893. 
of persons, firms or corporations furnishing abstracts of title, 3098. 
distinction between sealed and unsealed instruments abolished, 5893. 
unnecessary on grant of real estate, 5516, 
forgery of public and corporate, 9884. 


SEAMEN, 
See Ships and Shipping. 


SEARCH WARRANT, 
defined, 11129. 
grounds for issuance, 11130. 
only upon probable cause, 11131. 
sworn complaint must be made, 11132, 
requisites of warrant, 11133. 
form of search warrant, 11134. 
by whom served, 11135. 
officer may break door, when, 11136. 
for liberating assistants, 11137. 
when warrant may be served at night, 11138. 
warrant must be executed and returned within ten days, 11139. 
disposal of property, 11140, 
return of warrant, 11141. 
copy of inventory, 11142. 
complaint controverted, 11143, 
how testimony taken, 11144, 
when property is to be restored, 11145. 
papers to be returned to district court, 11146, 
procuring search warrant without cause, 11147, 
officer executing is authorized, 11148. 
search of accused for dangerous weapons, 11149. 
issues in prohibition cases, when, 10109. 
fees for serving search warrant, 3514. 
misconduct in executing search warrant, misdemeanor when, 9394. 
procuring maliciously, misdemeanor, 9437. 


SEAWORTHY. 
defined, 6558, 


SECOND-HAND GOODS. 
dealers in second-hand household goods to disinfect same, 2960, 2961. 


SECOND-HAND STORE. 
as to licenses, taxes and regulations in cities, 3599 (74). 
—— under commission form of government, 3818 (69). 


SECOND OFFENCE. 
how punished, 10340, 10343, 


SECRECY. 
to be maintained by grand jurors, 10667-10669. 
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SECRETARY OF STATE, . 
§ 1. In general. 
bond, 131. 
salary, 130. 
appropriation for clerk hire, 652. 
schedule of fees authorized by law, 129. 
powers of secretary to grant lease of ferry, 2065. 
powers of secretary as to the continuance of unexpended appropriations for state insti- 
tutions, 1818. 
§ 2. Deputy. 
secretary may appoint deputy, 701. 
bond of deputy, 701. 
oath of deputy endorsed on bond, 703. 
§ 3. Ha officio. 
member of state board of canvassers, 122, 876, 1011. 
member of state board of trustees of public property, 122, 376. 
member of the university and school land, 122, 284. 
commissioner of public printing, 122. 
member of state banking board, 122, 5146. 
member of state historical society, 122, 380. 
member of state board of auditors, 122, 369, 375. 
member of emergency fund commission for state institutions, 1821, 1824. 
clerk of board for trial of contest for presidential electors, 1060. 
custodian of undistributed laws, journals, and documents, 91. 
custodian of certain records and files, 121. 
§ 4. Duties. 
In general, 
enumerated generally, 122. 
to attend sessions of legislative assembly, 122, 
in impeachment cases, 10453. 
to record bonds of state officers, 122. 
to keep bond record, 662. 
to keep record of seals of all state officers, 122. 
as to taking census, 1889-1898. 
to report to legislature enumeration of census, 1898. 
to furnish blanks for wolf bounty, 2655. 
to preserve records of United States land survey, 123, 124. 
to furnish copy of United States land survey, 125. 
as to elections, 
to prepare party registration and enrollment books, 918. 
to furnish list of officers to be nominated, 866. _ 
to place applicant’s name on primary election ballot, 853. 
to certify nomination for United States senator to legislative assembly, 863. 
to certify names of candidates to county auditors, 974. 
to preserve certificates of nominations, 973. 
to advertise constitutional amendment to be submitted to the people, 979. 
to select papers for publication for proposed amendment to the constitution, 3189. 
to give notice of election, 981. 
to transmit election blanks to county auditor, 969. 
to place names of candidates on official ballot, 878. 
to make memorandum of date of reception of returns, 1032. 
to send messenger for abstract of votes when, 1014. 
to file abstract of votes, 1014. 
to mail statement of state board of canvassers, 877. 
to publish statement of state board of canvassers, 877. 
to record result of election on constitutional amendment, 1026. 
to issue and publish certificate of election, 1020. 
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SECRETARY OF STATE — (continued) . 


as to elections — (continued). 
to issue certificate of election to members of Congress, 1021. 
to issue certificate of election of members of legislature, when, 1024. 
as to session laws, opinions of the court, etc., 
as to correction of laws, memorials and resolutions for publication, 102. 
as to preparation and arrangement of laws and resolutions for publication, 108. 
to certify that laws, memorials, and resolutions contained in the public volume of 
session laws are correct copies, 64. 
to furnish copy of session laws to printer, 63. 
to secure copyrights for session laws, 103. 
as to distribution of session laws, 70, 77, 78, 126. 
to furnish copies of laws to university, 1558. 
as to sale of public laws of the state, terms of sale, 105. 
as to enrolled and engrossed bills, 109. 
as to distribution of legislative journal, 77. 
to distribute state documents, 177. 
to procure copies of supreme court reports, 743. 
to advertise for proposals for publication of the opinions of the supreme court, 736. 
as to distribution of supreme court reports, 1743, 1744. 
as to preservation of laws, journals and executive documents, 91. 
as to printing and distribution of blue book among public schools, 92, 93. 
to furnish copy of laws and records filed and recorded in his office, 122. 
as to accounts for public printing, 101. 
as to notaries public, 
to issue commission to notaries public, 836. 
to notify notary public of revocation of commission, 850. 
as to corporations, 
to record articles of incorporation filed in his office, 122, 4513. 
to issue certificates of incorporation, 4512. 
as to record of domestic corporations, 5244. 
as to record of foreign corporations, 5239. 
in respect to reports of corporations, 4518, 4520, 4522. 
to preserve docket of statement of mining corporation, 4991. 
as to banking corporations, 5149, 5150. 
to keep bank record, 5190. 
as to corporations guilty of unfair discrimination, 3053. 
as to licenses, certificates, etc., 
to issue license for fire sale merchant, 3038. 
as to commission merchant, 3022-3024, 3025. 
as to registration of motor vehicles, 2976b. 
in respect to disposition of motor vehicle license moneys, 2976m. 
to issue ferry leases in unorganized counties, 2065. 
to issue license to ticket agent, 4675. 


SECRETARY OF THE SENATE. 
See Legislative Assembly, § 4. 


SECTION CORNERS. 
preservation of section corners and quarter posts, 3437. P 
in incorporated cities, duty of city counsel to preserve section corner monuments, 4286. 
in unincorporated towns or villages, duty of town board to preserve section corner monu- 
ments, 4286. 
in organized townships, 
duty of board of supervisors to preserve corner monuments, 4286. 
power of board of supervisors to establish section corners, procedure, 4242, 4244. 
in unorganized townships, 
duty of board of county commissioners to preserve section corner monuments, 4286. 
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SECTION CORNERS — (continued) . 

in unorganized townships — (continued). 

power of county commissioners to establish monuments fixing section corners, pro- 

cedure, 4246. 
duty of officers having in charge construction or repairs of streets and highways when 
it is necessary to remove section corner monuments, 4287. 

penalty for destroying or removing section corner monuments, 4290. 


SECURITY TO KEEP THE PEACE. 
complaint for threatening, to be made by whom, 10408. 
complaint defined, 10409. 
magistrate to issue warrant, 10410. 
procedure when charge controverted, 10411. 
when accused must be discharged, 10412. 
when accused must give undertaking, 10413, 10414. 
committal or discharge of accused, 10415. 
undertaking to be transmitted to district court, 10416. 
assault in presence of court, 10417. 
accused must appear at district court, 10418. 
complainant not appearing, accused discharged, 10419. 
procedure when parties appear, 10420. 
when undertaking broken, 10421. 
action upon undertaking, 10422. 
what alleged in action, 10423. 
limitation, 10424. 
costs to be taxed, 10425. 


SEDUCTION. 
under promise of marriage, see Marriage, § 8. 
forbidden, 4355. 
under promise of marriage, 9575. 
subsequent marriage as defense, 9576. 
coverture no excuse for, 9213. 
requisite proof to sustain conviction of, 10843. 
amount of damages recoverable for seduction is in discretion of jury, 7171. 


SEED GRAIN. 
county bonds for purchase of seed grain, 3471-3477, 3488-3490. 
commissioners may issue warrants, when, 3478. 
duty of county commissioners to advertise intention of distributing seed grain, 3486. 
distribution of seed grain purchased by county, application for seed grain, how made, 
3479, 3480. 
grain furnished by the county to be furnished at cost, 3487. 
contract for payment of seed grain furnished by the county, 3481. 
contract for payment of seed grain furnished by county made first lien, 3482. 
penalty for misuse of seed grain furnished by county, 3484. 
duty of, to prosecute misuse, 3485. 
duty of county officers to prosecute persons misappropriating seed grain furnished by 


the county, 3485. 


SEEDS. : 
for food, forage or manufacturing purposes, what constitutes, 2900. 


how labeled or branded, 2898. 

provisions regulating the sales of, 2900. 
mis-labeling or mis-branding, prohibited, 2901. 
penalty for violation of act, 2902. 
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SEEDS — (continued). 
sale of seed for manufacture, food or forage, 2903. 
unclean seeds in transit, 2903. 
duty of agricultural college experiment station to inspect and analyze, 2904. 
citizen may have sample of seeds for analysis, 2905, 
state seed commissioner, 
appointment, 2904. 
duties, 2904. 
salary, 2904, 
. certificate of state botanist as presumptive evidence of facts therein stated, 2906. 
Submission of facts devcloped by botanist to be transmitted to attorney-general and 
state’s attorney, 2907. 
duty of attorney-general and state’s attorney, 2908. 
experiment station to make report, 2909. 
appropriation for enforcement of article, 2910. 
mixed seeds, how sold, 2899. 
lien for seed furnished, 6851-6853. 


SEIZIN. 
measure of damages for breach of covenant of, 7149. 


SELF-DEFENSE. 
right of, 4356. 
force allowable to protect person or property, 9547. 


SELF-INCRIMIN ATION. 
not to excuse members of state board of control from testifying, 237. 
no exemption from testifying before state board of control because of, 245. 


SELL. 
as used in game and fish law, defined, 10275. 


SENATE, 
See Legislative Assembly. 


SENATORIAL DISTRICTS. 
apportionment, 44. 


SENTENCE. 
term for which township officers may impose imprisonment, 4276. 
to penitentiary to expire in what months, 10346. 
of penitentiary, diminution of, for good conduct, 11215. 
upon two or more convictions, 10334. 


SEPARATE PROPERTY. 
See Husband and Wife, § 6, 


SEPARATION. 
of husband and wife, see Husband and Wife, § 2. 


SERUM INSTITUTE. 
creation and management of, 1657-1661. 
See Agricultural College and Schools, § 1. 


SERUMS. 
for testing contagious diseases of animals, 2762g. 
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SERVANT. 
See Master and Servant. 


SERVICE. 
See Master and Servant. 


SERVIENT TENEMENT. 
See Property, Real, § 3. 


SERVILE LABOR. 
as Sabbath breaking, 9235, 9236. 


SERVITUDE. 
See Property, Real, § 3. 


SESSION LAWS. 
how printed, 55. 
binding of, 59. 
authenticated, how, 64. <. 
number to be printed, 67, 68. 
popular edition, how printed and distributed, 69, 70. 
officer, to deliver to successor, penalty, 76. 
persons entitled to receive, 75-77, 81. 
compilation or codification of, distribution, 81, 82, 83 
distribution by municipality, 86. 
exchange with other states, 89. 
as evidence, 90. 
custody of undistributed laws, 91. 
correction of, for publication, 102. 
copyright, 103. 
sale of, terms, 105. 
copies for state library, 106. 
arrangement of, for publication, 108. 
certified copy to be furnished by secretary of state, 122 
copies of, to be sent to state university, 1558. 


SET-OFF. 
against agent, when permissible, 6334. 
effect of assignment on, 7396. 
of mutual judgment, 7706. 
See also Counterclaim. 


SETTLER. 
to same rights on highways as free-holders, 1941. 
provisions for relief of needy, 2545, 2546. 


SEVERAL. 
defined, 7295. 


SEVERALTY. 
ownership of property in, 5261. 


SEWERS. 
generally as to procedure for establishing in citics, see Cities, § 21; in villages, see 
Villages, § 17. 
power of city to establish sewer system, 3697. 
power of city to condemn land for the establishment of, 3697. 
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SEWERS — (continued). 
plans, specifications and estimates for erectton by city, 3703. 
power of city to create sewer districts, 3698, 3699, 3701. 
powers and duties of the city to construct and keep in repair, 3599 (29). 
power of city to compel railway companies to make and keep in repair, 3599 (27), 3818 
(21). : 
as to city regulations, 3599 (13) (34) (42), 3818 (7) (27) (35). 
regulations for connection with sewer upon improvement of street, 3740. 
as to the construction, repair and regulation of, in villages, 3861 (4) (9). 


SEXTON. 
duty of, in respect to burials, 445, 


SHAREHOLDERS. 
See Corporations, § 10. 


SHEEP. 
See generally, Animals. 
inspection of, see Animals, § 4. 
as to infected sheep, see Animals, § 6. 
power to regulate and restrain running at large, see Animals, § 7. 
herding and driving, see Animals, § 10. 
sheep-killing dogs, see Animals, § 13, 
wolf bounty, see Animals, § 15. 


SHEEP INSPECTORS. 
See Animals, § 4. 


SHEEP SORREL. 
as noxious weed, 2900. 


SHELLY’S CASE, RULE IN. 
construction of grant “ to the heirs” or “ heirs of the body,” 5322. 


SHEPHERD’S PURSE, 
as noxious weed, 2900, 


SHERIFF. 
§ 1. In general. 
bond, 663, 3520. 
eligible for two terms of office only, 3259, 
removal from office, by ‘governor, 685. 
special temperance enforcement, sheriffs, 614. 
jury duty, exempt from, 814. 
exoneration of, in case of arrest and bail, 7506. 
limitation of action against, 7376. 
limitation of action against, for escape of prisoners, 7378. 
service of paper on sheriff, how made, 3402, 3403. 
coroner to act as sheriff in certain cases, 3405. 
vacancy when committed for failure to pay over money received by him, 3398. 
failure to perform duties of office, guilty of misdemeanor, 9830. 
appropriating money, when felony, 9389. 
mutilation, ete., of records, felony, 9389. 
permitting escape, misdemeanor when, 9390. t of fees 
penalties for failure to make monthly reports and keep record of the amount 0 
collected, 3526. 
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Deputies. 
appointment, 3523, 3524. 
number authorized, 702. 
bond, 701. 
oath, indorsement on bond, 701. 
qualifications, 704, 705. 
authorized to administer oaths, 833. 
removal by governor, 685. 
compensation, 3523, 
Powers. 
to appoint deputy, 701, 702. 
to make arrests authorized by city officers, 3606. 
to administer oaths, 833. 
to serve process authorized by city officer, 3606. 
may command assistance, when, 10428. 
right to call upon national guard, 2397. 
Duties. 
in general, 
general duties enumerated, 3390, 3404. 
to render account and settlement with county commissioners, 3303-3305. 
to open and adjourn court, 3401. 
as to attending the sitting of the county court, 8522. 
to serve legal papers, 7960. 
to serve subpoena, 7872. 
to execute all process, 3399. 
execute process issued by county court, 8522. 
as to indorsement and return-of foreign process, 3391. 
to execute order in arrest and bail, 7495. 
in actions for claim and delivery, 7518. 
in attachment, 7545-7554. 
at polling place, 1042. 
in contempt proceedings, 8186. 
to kill glandered animals, 2733. 
to act as live stock inspector, when, 2755. 
as inspector of weights and measures, 2998. 
as to prisons, jails, etc., 
to arrest without warrant, when, 10057. 
to furnish court with copy of jail register, 11329. 
to keep jail, 11351. 
as to jails generally, 11306, 11308-11310, 11314, 11315. 
as to United States prisoners, 11346-11348. 
in carrying out judgment of death, 10976. 
where prisoner sentenced to hard labor, 11334. 
where judgment in criminal] cases is superceded by appeal, 11000. 
to convey convicts to penitentiary, 11213. 
as to enforcement of laws generally, 
as to enforcement of prohibition law, 10107. 
as to gambling, 9686. 
as to prize fights, 9820, 9821. 
to enforce snuff law, 10182. 
as to violation of chapter relative to government licenses, 10152. 
as to false and misleading advertising, 9990. 
- in regard to violation of pure food law, 2888, 
to enforce game and fish law, 10270. 
to arrest and prosecute persons misappropriating seed grain furnished by the county, 


3485. 
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SHERIFF — (continued). 


as to enforcement of laws generally — (continued). 
to enforce law relative to branding of cattle, 2636. 
to obey orders of stallion registration board, 2777. 
as to insane persons, 
to take insane person to hospital, 2553. 
as to non-resident insane, 2561. 
as to uncollected taxes, 
as to list of uncollected taxes, 2169. 
to collect delinquent taxes, when, 2166. 
to file receipts for payment of delinquent taxes, 2167, 2168. 
in respect to the sale of land for delinquent taxes, 2318. 
in connection with tax judgment sales, 2325. 
to issue certificate of tax judgment sale, 2320. 
. Liability. 
for acts of deputy, 701. 
liability for failure to return process, 3393. 
liability of sheriff for failure to execute process, 3394. 
liability for failure to pay over money, 3395. 
for execution of process and orders, 3399. 
in case of arrest and bail, 7511, 7512. 
for insufficient surety in criminal proceedings, 8199. 
liability for escapes and rescues, 3396, 3397. 
§ 6. Amercement. 
authorized, 7770, 7774. 
measure of amercement, 7772. 
§ 7. Fees. 
schedule of fees authorized, 3514. 
to keep fee bills posted, penalty, 3549. 
right to require fees to be paid in advance or security given, 3548. 
fees to be endorsed upon process, 3517. 
to keep a record of amount of fees collected, 3525. 
to pay to the county treasurer the fees collected, 2525. 
to report to board of county commissioners amount of fees collected, 3525. 
mileage, allowance for, 352]. 
legal rates for publication of notice required by law, 3540. 
allowance for livery hire, 3522. 
in tax judgment sales, 2336. 
for making distrese of goods and chattels for taxes, 2178. 
for conveying insane person to hospital, 2565. 
for serving process of the county court, 8523. 
for performing duties required by law in county and justice’s court, 3516. 
for transportation of prisoners and patients, 3515. 
for boarding United States prisoners, 3518. 
compensation for enforcement of pure food law, 2888. 


em 
is) 


SHIP MASTER. 
See Ships and Shipping, §§ 4, 5. 


SHIPS AND SHIPPING. 

§ 1. In general. 
definition of ships, 5448, 6150. 
charter party, 6104. 
compensation for salvage, 6184. 
carriers by sea, 6188. 
owners of ships not partners, 6387. 
mortgage on ships where recorded, 6767. 
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SHIPS AND SHIPPING — ( continued). 


§ 2. 


§ 3. 


§ 4. 


§ 5. 


§ 6. 


§ 7. 


provisions of chapter on mortgages not applicable to ship mortgages, 6768. 
general average and jettison, regulation of, 6225-6231. 
Ships as personal property. 
ship, defined, 5447. 
appurtenances, 5448. 
navigation classified, 5449. 
domestic and foreign ships, 5450. 
power of court over, 5451. 
possessor of ship liable, 5452. 
regulation of Congress, 5453. 
as taxable personal property, 2075. 
where to be listed for taxation, 2096. 
transfer of ships, mode of, 5533. 
record of transfers of, 5562. 
Rules of navigation. 
meeting ships; limitation, 5454. 
infringement, damages, 5455. 
damages presumed from default, 5456. 
liability by collision, defined, 5457. 
Ship master. 
appointment by owner, 6150. 
when master to be on board, 6151. 
taking on pilot, 6152. 
power over seamen, 6153. 
power over passengers, 6154. 
may abandon ship, when, 6156. 
on abandonment must take away valuables, 6157. 
cannot trade on his own account, 6158. 
degree of care to be exercised by, 6159. 
what law applies generally, 6160. 
lien of, 6869. 
Master as agent of owner. 
agents generally, 6372, 6373. 
agent for owner of cargo, 6374. 
authority to make contracts binding owner, 6375. 
authority to hypothecate ship, 6376. 
freightage and cargo, 6377. 
authority to sell ship, 6378. 
authority to sell cargo, 6378. 
authority to pay ransom, 6379. 
authority ceases on abandonment to insurers, 6380. 
master’s personal liability, 6381. 
liability for negligence of crew, 6382. 
liability for negligence of pilot, 6383. 
duty to procure ship for cargo, when, 6587. 
Ship managers. 
defined, 6180. 
duties of, 6181. 
managing owner, compensation of, 6182. 
Mates and seamen. 
mate defined, 6160. 
seaman defined, 6162. 
engaged by master, cause for discharge, 6163. 
vessel unseaworthy, effect of, 6164. 
agreement to abandon lien on ship, void, 6165. 
when special agreement of seaman is binding, 6166. 
not to ship goods in own name, 6177. 
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SHIPS AND SHIPPING — (continued). 
embezzlement or injury to be made good, 6178. 
rights and duties of officers and seamen further regulated by law, 6179. 
wages, 
when wages due, 6167. 
when wages begin, 6168. 
wages when voyage broken up, 6169. 
full wages when wrongfully discharged, 6170. 
wages after loss or wreck, 6171. 
certificate of master as evidence of seaman’s exertion to save ship, 6172. 
wages when disabled without fault, 6173. 
expenses of sickness to be borne by ship, 6174. 
wages to time of death, 6175. 
forfeiture of wages by desertion, 6176. 
cannot ship own goods, 6177. 
lien of, for wages, 6870. 
§ 8. Crimes in connection with ships and shipping. 
vessel defined, 10363. 
jurisdiction of crimes on vessel, 10507. 
grand larceny in vessel, how punished, 9919. 
gambling on board, duty of master, 9687. 
keeping of vessel, for gambling purposes, misdemeanor, 9687. 
selling liquor on vessel, on Sunday, 10143. 
person assuming to act as port warden, guilty of misdemeanor, 9757. 
master of vessel violating quarantine, how punished, 9749. 
landing of passengers before visit of health officer, prohibited, 9750. 
delay in departure of vessel, penalty for, 10025. 
overloading passenger vessel, misdemeanor, 9707. 
overloading, death caused by, 9493. 
obstructing navigation, misdemeanor, 9785. 
landing of convicts misdemeanor, 9431. 
wilfully fitting out and destroying, 
officer wilfully destroying, 9977. 
other persons, 9978. 
fitting out vessel with intent to wreck, 9979. 





SHOOTING. 
prohibited on Sunday, 9238. 


SHOPS. 
power of cities to regulate and prevent the use of lights in shops, 3599 (50). 
cities under commission form of government, 3818 (45). 





SHOWS. 
See Theaters and Shows. 


SIDEWALKS. 
in cities, see Cities, § 21. 
in villages, see Villages, § 17. 


SIGNAL LIGHTS. 
masking or removing, misdemeanor, 10074. 


SIGNATURE. 
defined, 7309, 10366. 
obtaining by means of extortion, punishment, 9947. 
includes mark made by persons who cannot write, 11177. 
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SIGNS. 

powers of the city to prevent and regulate the erection of signs, 3599 (17). 
regulation of, in cities under commission form of government, 3818 (11). 
regulation of, in villages, 3861 (11). 


SINGULAR. 
words used in singular number includes plural, when, 7308. 
term in singular number includes plural, 10373. 


SINKING FUND. 
as to taxation for bonded indebtedness, see Taxes, § 16. 
may be maintained by railroad company, 4627. 
for mutual insurance companies, 4937. 


SKY ROCKETS. 
See Fireworks, 


SLANDER. 
definition, 4351, 4353. 
privileged communications, what are, 4364. 
pleadings in respect to, 7463, 7464. 
costs in action for, limited, 7794. 
limitation of action for, 7377. 


SLAUGHTER HOUSE. 
sanitation of, see Food, § 2. 
power of city to establish and maintain, 3599 (35). 
regulations affecting slaughter houses in villages, 3861 (17). 
regulations for the management and construction of, in cities under commission form of 


government, 3818 (58). 


SLEEP. 
food producing establishments not to be used for sleeping purposes, 2968. 


SLEEPING CAR COMPANIES. 
assessment of, 2144. 


SLUNG SHOT. 
manufacture, misdemeanor, 9768. 
carrying or using, 9769. 


SNARES. 
for taking of birds or game animals prohibited, 10290. 


seizure of, when, 10278. 


SNOW. 
special assessment for removing snow from sidewalk, 3696. 


regulations affecting the cleaning of sidewalks in cities, 3599 (14). 
——- cities under commission form of government, 3818 (8). 


—— in villages, 3861 (11). 


SNUFF. 
defined, 10181. 
sale of, prohibited, 10180. 
officers to enforce law, 10182. 
penalty for violation of law, 10183. 
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SOAP FACTORIES. 


regulations for the management and construction of, in cities, 3599 (63). 
in cities under commission form of government, 3818 (58). 





SODOMY. 
defined; punishment, 9616. 
when crime complete, 9616. 
coverture no excuse for, 9213. 


SOLDIERS AND SAILORS. 
preferment for official employment, 3186. 
duty of county judge to notify secretary of war of the death of soldiers and sailors, 3183. 
burial of indigent soldiers and sailors, 
to be made at the expense of the state, 3181. 
interment not to be made in place used exclusively for burial of paupers, 3182. 
payment and auditing of burial expenses, 3184. 
appropriation, 3185. 


SOLDIERS’ HOME. 
§ 1. In general. 
location, 1775. 
objects, 1776. 
admission, who entitled to, 1777. 
disposition of estate of deceased inmate, 1788, 1789. 
appropriation, 1796. 
subordinate officers, appointment and qualifications, 1782. 
accounting officer, 1807, 1811, 1816. 
treasurer, duties in general, 1808. 
§ 2. Board of trustees. 
commander of the Grand Army of the Republic ex officio a member of the board, 1779. 
qualifications of members, appointment, term of office, 1779. 
compensation, 1779. 
oath of office, bond, 1780. 
meetings, time for holding, 1781. 
annual report to governor, 1781. 
report to legislature, 1781. 
duties, 
to keep record of proceedings, 1784. 
powers, 
to make rules and regulations for government of institution, 1781. 
approval of contracts by trustees, 1784. 
§ 3. Commandant. 
qualifications, 1782. 
appointment, 1782. 
salary, 1782. 
duty as to estate of deceased inmates, 1788, 1789, 1790. 
powers in general enumerated, 1782. 
§ 4. Bonds. 
issuance of, 1791. 
denomination, rate of interest, 1791. 
sale of, 1792. 
tax to pay interest on, 1793. 
interest and principal to be paid by state treasurer, 1794. 
use of proceeds realized from sale, 1795, 1796. 
§ 5. Funds. 
lands and funds set apart for support, 1778. 
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SOLDIERS’ HOME —(continued). 
how kept, 1783, 1787. 
premium for insurance, how paid, 1783. 
state auditor’s duty as to, 1786. 
custodian of interest, rents and penalties, 1787. 
congressional grant, acceptance, 1785. 


SONS OF VETERANS. 
unlawful to wear badge of, when, 9967. 


SORREL. 
as noxious weed, 2900. 


SPANISH WAR VETERANS. 
unlawful to wear badge of, when, 9967. 


SPEAKER. 
See Legislative Assembly, § 4. 


SPECIAL ADMINISTRATOR. 
See Executors and Administrators, § 12. 


SPECIAL ASSESSMENT COMMISSION. 
for cities, see Cities, § 24. 


SPECIAL ASSESSMENTS. 
for public improvements in cities, see Cities, § 23. 
in villages, see Villages, § 17. 
—— in towns, see Towns, § 1. 
-—— in townships, see Townships, § 15. 





SPECIAL ELECTIONS. 
See Elections, § 15. 


SPECIAL GUARDIAN. 
See Guardian and Ward, § -3. 


SPECIAL PROCEEDINGS. 
defined, 7331. 
parties to, how designated, 8443. 
motions in, defined, 8444. 
judgment in, defined, 8444. 


SPECIAL SCHOOL DISTRICT. 
See Schools and School Districts, $ 4. 


SPECIAL TEMPERANCE ENFORCEMENT SHERIFF. 
provisions for, 614. 


SPECIFIC PERFORMANCE. 


§ 1. In general. 
right to compel specific performance of an obligation in general, 7192. 


right to compel specific delivery of personal property, in general, 7191. 
granted only when obligation is mutually enforceable or the other party has performed, 


7193. 
presumption that breach of agreement to transfer personal property can be adequately 


relieved by compensation, 7194. 
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SPECIFIC PERFORMANCE —(continued). 


§ 2. 


$ 3. 


presumption that breach of agreement to convey real property cannot be adequately 
relieved by compensation, 7194. 

right to specific performance of contract signed by only one party, 7195. 

penalty in contract as affecting right to enforce specific performance, 7196. 

liquidated damages in contract as affecting right to have specific performance, 7196. 

right to specific performance if all the conditions have not been fulfilled by plaintiff, 
7199. 

right of seller to specific performance of contract of sale where title is imperfect, 7200. 

specific performance against subsequent grantee of real property, 7201. 

enforcement against estate of decedent of contract to convey real estate, 8792-8796. 

Obligations that cannot be specifically enforced. 

agreement to render personal service, 7197 (1). 

agreement to employ another in personal service, 7197 (2). 

agreement to submit to arbitration, 7197 (3). 

agreement to procure act or consent of third person to a contract, 7197 (5). 

agreement to procure wife’s consent to husband’s contract, 7197 (5). 

act which party cannot lawfully perform, 7197 (4). 

indefinite contract, 7197 (6). 

When not decreed. 

where defendant has not received an adequate consideration, 7198 (1). 

where contract is unfair to defendant, 7198 (2). 

where defendant’s assent was procured by misrepresentation or fraud, 7198 (3). : 

where defendant’s assent was procured by a promise which has not been substantially 
fulfilled, 7198 (3). 

where defendant’s assent was given by mistake, exception, 7198 (4). 


SPECIFIC RELIEF. 


specific relief to be given only in cases enumerated in the code, 7185. 
how specific relief is given, 7186. 

not granted to enforce a penalty or forfeiture, 7188, 

not granted to enforce a penal law, except in a case of nuisance, 7188. 


SPECULATION IN OFFICE. 


by officers, punishment, 10186-10191. 
jurisdiction of justice of the peace, 10190. 


SPEED. 


to be maintained by carriers of passengers, 6196. 

—— by carriers of livestock, 4801, 4802. 

of motor vehicles regulated, 2976). 

powers of the city to regulate the speed of horses, vehicles and locomotives, 3599 (21). 

regulations of speed of horses, vehicles and cars and locomotives in cities under commis- 
sion form of government, 3818 (15). 

regulations affecting the speed of horses and vehicles, cars and locomotives in villages, 
3861 (11). 


SPELTZ. 


weight of bushel of, 3006. 
rate of taxation of, 2256. 


SPENDTHRIFT. 


procedure in the county court for the appointment of guardian of, 8890. 


SPIRITUALISM. 


power of the city to regulate, tax, license and prohibit, 3599 (30). 
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SPORTS. 
right to conduct on land, as easement, 5330. 
prohibited on Sunday, enumerated, 9238. 
as Sabbath breaking, 9235. 
certain sports prohibited on Memorial Day, 10236. 


SPRINGS. 
bounty for, 2039. 


STABLES, 
at school houses in rural districts, 1207. 
power of cities to regulate and prevent the use of lights in stables, 3599 (50). 


STALLIONS. 
See Animals, § 14. 
registration board, see Animals, § 14. 


STAMPS, 
forging United States, 9901. 


STANDARD. 
of weights and measures, 3000. 
of weights and measures to be kept by state treasurer, 3009. 
of coal marketed as anthracite, 3086. 
of liquor adopted, 10162. 


STANDARD LIFE INSURANCE, 
See Insurance. 


STANDARD POLICIES OF FIRE INSURANCE. 
See Insurance, § 4. 


STAND PIPES. 
on hotels, 2982. 


STATE. 

§ 1. In general. 
defined, 7326. ‘ 
as used in motor vehicle law, defined, 2976a. 
allegiance defined, 16. 
preference to be given to, by carrier, 6237. 
messages from agents of, entitled to preference, 6263. 
consent of the state, to the purchase or condemnation of land by the United States for 

certain purposes, 3. | 

may appeal in criminal cases, when, 10993. 
costs awarded against, 7807. 

§ 2. Jurisdiction of. 
defined and limited, 2. 
jurisdiction ceded to United States over lands acquired for military post, 4. 
over all persons within, 15. 

§ 3. Powers. 
over persons, 7. 
to require services of person without compensation, 7. 
ultimate right to property, 8. 
to acquire property by taxation, 10. 
to acquire property by eminent domain, 11. . 

'§ 4. Property of. 


may be owner of property, 5254. 
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STATE — (continued). 

owner of what property, 5255. 

right of, to take property by eminent domain, 8203. 

property escheats to, when, 9, 5760, 5761. 

owner of islands in navigable rivers, 5475. 

owner of wild game and fish, 10262. 

conveyance to, recorded by secretary of state, 122. 

person in charge of state property to make complete inventory and transmit to governor, 

1827. ; 

limitation of action by state relative to real property, 7359. 
§ 5. Budget. 

statement of desired appropriations to be filed with the state auditor, 708. 

statement of claims against state to be filed, 709. 

duty of state auditor to furnish governor with statements of desired appropriations, 710. 
§ 6. Actions by. 

state auditor to institute action against person indebted to the state, 192. 

to bring action for forfeit, 8022. 

to annul patents, 7980. 

by state, to be prosecuted by attorney-general, 157. 
§ 7. Actions against. 

when authorized; where brought; undertaking for costs, 8175. 

claim to be presented and refused before action brought, 8176. 

how judgment collected, 8177. 

to be defended by attorney-general, 157. 

against state officer in official capacity, to be defended by attorney-general, 157. 
§ 8. Claims against the state. 

time for filing with the state auditor, 709. 

filed with state auditor, declared public records, 709. 

how verified, 657. 


STATE AID. 
for rural schools, see Schools and School Districts, § 25. 


STATE ARCHITECT. 
appointment by state board of control, 257. 


STATE’S ATTORNEY. 
§ 1. In general. 
election, 3257. 
appointment by district court, 3379. 
bond, amount of, 663. 
salary, 3492. 
salary not to be diminished during the term, 3493. 
removal by governor, 685. 
proceedings to remove, 10481. 
appointment of substitute for, 10867. 
assistance by attorney-general, 157. 
member of county board of health, 404. 
not to prosecute while partner defends, 10237. 
responsible upon his official bonds for all acts of his assistant, 3380. 
penalty for failure to pay over moneys, 3378. 
disclosure of indictment misdemeanor when, 9434. 
failure to perform duties of office, misdemeanor, 9830. 
misdemeanor to act contrary to official duty, 10191. 
§ 2. Assistants and clerk. 
assistant, appointment, 3380. 
powers and duties of assistant, 3380.. 
special counsel may be appointed to assist state’s attorney by judge of district court, 
compensation, 3381. 
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STATE’S ATTORNEY — ( continued ). 


§ 3. 


salary of assistant state’s attorney, 3492. 
clerk, salary of, 3492. 

Duties. 

in general enumerated, 3376. 

to assist fire marshal investigate fires, 219. 

to advise irrigation engineer, 8266. 

legal adviser of board of drain commissioners, 2463. 

as to the administration of estate of decedent where there are no heirs known, 3668. 
to issue subpoena for witnesses, when, 11025, 11026. 

to receipt for fines, penalties and costs, 3777. 

as to grand jury, 10666. ' 
to inquire into charge of crime, when, 10629. 

to file information, when, 10628. 

in habeas corpus, 11380. 

as to fugitive from justice, 11157. 

to prosecute charges made against certain officers, 636. 

as to accusations against public officers, 10470. 

as to criminal complaint against corporations, 11083. 

to prosecute for trespass on state lands, 361. 

to report as to sterilization of habitual criminals, 11435, 

to prosecute in bastardy proceedings, when, 10495. 

as to gambling, 9686. 

to arrest and prosecute persons misappropriating seed grain furnished by the county, 3485. 
as to false and misleading advertising, 9990. 

in respect to violation of provisions relative to optometry, 539. 

as to false weights and measures, 9987. 

in regard to enforcement of pure food law, 2882. 

to prosecute persons violating any provision of formaldehyde law, 2931. 
to prosecute violations of pure drug law, 2947. 

to make report as to violation of pure liquor law, 10165. 

to investigate alleged violation of prohibition law, 10116. 

to prosecute violation of prohibition law, 10111. 

to enforce snuff law, 10182. 

to prosecute violations of paris green law, 2937. 

in regard to enforcement of pure seed law, 2908. 

to enforce law relative to adulteration of oils, 2877. 

to prosecute violations of oil inspector’s act, 3073. 

to enforce game and fish law, 10270. 

to enforce article relative to noxious weeds, 2820. 

to assist in proceedings in collection of taxes, 2088. 

as to collection of inheritance taxes, 8996. 

to prosecute and defend proceedings for railroad commissioners, 505. 

to prosecute violations of provisions relative to coal freight rates, 4783. 
to enforce act relative to commercial discrimination, 3051. 


STATE AUDITING BOARD. 


See Auditors, State Board of. 


STATE AUDITOR. 


§ 1. 


In general. 

salary, 140. 

bond, 142. 

liability for acts of deputy, 701. 

reports, number to be printed, 66. 

biennial report, printing of, 59. 

failure to perform duties of office, guilty of misdemeanor, 9836. 
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STATE AUDITOR — (continued). 
§ 2. Deputy. 
salary of, 131. 
oath, indorsement on bond, 708. 
report to governor, 132. 
$ 3. Ea officio. 
member of state auditing board, 375. 
secretary of state auditing board, 375. 
member of board of state auditors, 369. 
member of board of trustees of public property, 376. 
member of state board of equalization, 2141. 
clerk of state board of equalization, 2142. 
member of state board of canvassers, 1011. 
member of board of commissioners of school land, 284. 
commissioner of public printing, 45. 
member of emergency fund commission for state institutions, 1821. 
member of state historical society, 380. 
member of state fair association, 1852. 
§ 4. Powers. 
to have access to all state offices for the purpose of inspecting records and accounts, 135. 
procure books and blanks, 645. | 
to appoint deputy, 701. 
to allow abatement of unpaid taxes, 2272, 2273. 
to remit tax penalties, 139. 
authority to draw warrant on school funds, when, 293. 
§ 5. Duty. 
in general, 
enumerated, 132, 133. 
to keep current account with the state treasurer, 642. 
to make monthly settlement with state treasurer, 643. 
to keep separate account with each fund, 644. 
to give instructions to county auditors, 133. 
to submit his books and accounts to legislative assembly for inspection, 136. 
to settle account in favor of the state, 132. 
as to proceedings against defaulters to the state, 134. 
as to cancellation of unexpended appropriations for state institutions, 1818. 
to keep separate account for each organized party, 3252. 
as to apportionment of county funds, 640. 
as to school funds, 133. 
as to funds of state institutions, 1812. 
as to north wing capitol bonds, 1797. 
as to soldiers’ home bonds, 1791. 
as custodian of certain moneys belonging to soldiers’ home, 1786. 
as auditor of costs and expenses of railroad litigation, 4763. 
as to accounts of state fair association, 1853. 
to audit claims against the state, 132. 
to audit accounts of commissioner of agriculture, when, 2545. 
as to twine and cordage plant in penitentiary, 11239, 11240. 
in respect to inspection of oils, 3058. 
relative to provisions of wolf bounty law, 2650. 
to certify miles of line and valuation of public eorporations, 214. 
to certify mileage of railroads, 2244. 
to publish report of state board of equalization, 2142. 
to advertise for proposals for depositories, 1474. 
to furnish officer, board or institution receiving state aid with blank 
statements of desired appropriations, 708. 
to furnish governor with statement of requests for state ap 
his office, 710. 


forms for 


propriations filed in 
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STATE AUDITOR — (continued). 
in general — (continued). 
as to furnishing forms for state institutions, 1807b. 
as to issuance of warrants, 
to specify in warrant on state treasurer from what fund it is to be paid, 641, 
as to numbering and issuing warrants for vouchers filed in his office, 646. 
to issue warrants in the same order as vouchers are received, 646. 
to keep account of warrants, 132. 
to issue warrants on the contingency fund, when, 647, 648. 
to draw warrant for salaries of state officers monthly, 655. 
to issue warrants for pay-roll of state institutions, 275. 
to issue warrants to secure contingent funds of state institutions, 276. 
to issue warrants for monthly expense list of state institutions, 1816, 1817. 
to issue warrants for state tuition fund, 1210. 
to issue warrants for deaf and dumb school certificates, 1697. 
to issue warrant for incidental expenses of board of university and school 
294. 
to issue warrants to pay veterinary examiners, 2715. 
to pay expenses of agent to investigate cruelty to animals, 2671. 
to pay expenses for investigating public lands as to coal, 367. 


lands, 


as to payment of state appropriation to North Dakota Firemen’s Association, 1841. 


to pay expenses of inquest at penitentiary or reform school, 11302. 
as to taxation, 


to certify valuation of property of public utilities companies to county auditor, 


2251. 


regarding insurance tax for cities, towns and village fire departments, 3993-3995. 


to determine rate of tax levy, 2141. 

to fix state tax rate, when, 2148. 

as to inheritance taxes, 8997. 

to send list of taxable lands to county auditor, 137, 2222. 
to prepare list of new taxable lands, 2222. 


to deliver to state treasurer monthly an order on county treasurer for taxes col- 


lected, 3255. 
to open consolidated tax account, 2274. 


to furnish county commissioner with statement of unpaid taxes charged against 


county, 2270. 


STATE BANK EXAMINER. 
See Banks and Banking, § 3. 


STATE BAR ASSOCIATION. 
power to investigate charges against attorney, 808. 


report to supreme court regarding investigations of charges made against attorney, 809, 


prosecution of charges made against attorney, 810. 


expenses incurred in investigating or prosecuting charges against attorney, provisions 


for, 811. 


appropriation to, for investigating and prosecuting charges made against attorneys, 813. 


STATE BOARDS. 
See Accountancy, State Board of; Animals, § 5; Auditors, State Board of; 


Banks 


and Banking, § 2; Bar Examiners, State Board of; Barbers, § 2; Elections, § 12; 
Elections, Primary, § 5; Capitol, Board of Control; Dentists, § 2; Education, 


§ 2; Embalmers, State Board of; Taxes, § 10; Health, § 2; Immigration, 
Board of; Medical Examiners, State Board of; Optometry, State Board of; 


State 
Oste- 


opathy, State Board of; Pardons; Pharmacy, State Board of; Poor, § 5; Public 


Property, State Board of; School Lands, § 2; Railroad Commissioners, 


Board of. 
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STATE BOARDS — (continued). 
officers and members must be residents and citizens, 705. 
reports of, to contain list of employees and their salary, 683. 


STATE BONDING DEPARTMENT. 
establishment of, 190. 
business of defined, 192. 
blank forms for applications, 200. 
premium and bond, 194. 
bonding, 195. 
period of bond. 197. 
rejection of application for official bond, notice, 200. 
cancellation of official bonds, 200. 
defaulting officials, examination by state examiner, 200. 
duty of commissioner of insurance, 198, 200. 
deputy and clerk, appointment, duties and salary, 191. 


STATE BONDS. 
See Bonds, State, County and Municipal, § 1. 


STATE BUDGET. 
See State, § 5. 


STATE CAPITOL. 
See Capitol. 


STATE CENTRAL COMMITTEE. 
See Elections, Primary, § 8. 


STATE CHEMIST. 
duty of to make tests of lubricating oil, 3067. 


STATE COMMISSIONER OF INSURANCE. 
See Insurance, Commissioner of. 


STATE COMMITTEE. 
See Elections, Primary, § 8. 


STATE ENGINEER. 
§ 1. In general. 
appointment of, 8239. 
qualifications of, 8239. 
salary of, 8239. 
fees of, 8244. 
oath of office of, 8241. 
official bond of, 8241. 
report of, 8243, 8245. 
refusal to testify before, punishment for, 8200. 
§ 2. Powers of. 
in general, 8239. 
appointment of assistant engincer and other assistants, 8240. 
custodian of government plats, 658a, 658b. 
§ 3. Duties of. 
in general, 8239. 
to audit claims for labor, material, etc., furnished under his direction, 8242. 
to promulgate rules and regulations for taking of waters for irrigation, 8246. 
to approve appropriation of water, 8270. 
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STATE ENGINEER — (continued) . 


to co-operate with county commissioners for irrigation, 8301. 

to furnish plans and specifications for a good road to be built near good roads experi- 
ment station, 1881. 

to furnish plans and specifications for construction of highways to good roads experiment 
station, 1883. . 

as to construction of highways and culverts, 1983-1984, 

in connection with county superintendent of highways, 1990k. 

to ‘investigate public land as to coal, 366. 

to furnish copies of government plat, 658e. 


STATE EXAMINER. 


§ 1. 


§ 2. 


In general. 
appointed, 224. 
removal by governor, 224, 
vacancies, how filled, 224, 
qualifications, 224, 
bond, 235. 
salary, 234. 
secretary of state banking board, 5146. 
fee of, 5235. 
assistant, appointment and salary of, 233. 
deputy, appointment and salary of, 234. 
penalty for obstructing or misleading state examiner in execution of his duties, 231. 
false statements to, perjury, 230. 
reports, 
to governor, 232. 
violation of banking laws to governor, 229. 
number of reports to be printed, 60. 
powers, in general, enumerated, 231. 
Duties. 
in general, enumerated, 225-229. 
as to examination of banks incorporated under the laws of the state, 229. 
supervision and investigation of banks, 5146. 
to divide state into banking districts, 5146. 
to enforce banking laws, 5154. 
in respect to trust companies, 5220. 
to bring action against insolvent bank, 5183. 
upon dissolution of bank, 5162. 
relative to investment companies, 5225, 5228-5231. 
as to building and loan associations, 5136. 
as to examination of insurance company where commissioner of insurance is disqualified, 
175. 
examination of private institutions, 226. 
to enforce uniform system of bookkeeping, 227. 
as to supervision and examination of the affairs of the state and county treasurer, 227. 


examination of fiscal affairs of counties, 228. 


STATE EXPERIMENT STATION. 


See Agricultural Experiment Station. 


STATE FAIRS. 


See Fairs, §§ 1, 2. 


STATE FLOWER. 


wild prairie rose to be, 1914. 


STATE FORESTER. 


See Forestry, School of. 
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STATE GEOLOGIST. 
professor of geology in university to be ex officio, 1572. 


STATE HIGHWAY COMMISSION. 
See Highways, § 5. 


STATE HISTORICAL SOCIETY. 
board of directors, how constituted, 380. 
secretary, duties and privileges, 380. 
secretary of, member of state library commission, 1531. 
custodian of what for the state, 381. 
state publications to be furnished by secretary of state, 381. 
title of lands purchased by, vested in state, 384. 
old settlers’ association may use lands of, 384. 
appropriations, 382, 383, 385. 
powers of, 
in general, 380. 
may receive contributions, 384. 
to purchase historic lands, 384. 
duties, 
in general, 381. 
as to reports, 381, 382. 


STATE HOSPITAL FOR THE INSANE, 
See Insane, State Hospital for. 


STATE INSTITUTE FUND. 
appropriation, 1392. 


STATE INSTITUTIONS. 
§ 1. In general. 
under management of state board of control, 243, 244. 
local treasurer of, abolished, 271. . 
examination by state examiner, 226. 
inventory of state property, 1827. 
monthly pay rolls, 1813. 
duplicate bills for supplies, etc., to be sent to state auditor, 1814. 
flags to be displayed on buildings, time, 1820. 
lignite coal to be used, 1828. 
sexual intercourse with female inmate, felony, when, 9577. 
introduction of intoxicating liquor into, prohibited, 10174. 
§ 2. Uniform system of accounting. ; . 
governor authorized to establish in state and county offices and public institutions, a1). 
to employ public accountant, 711. 
appropriation for establishment of, 714. 
penalty for neglect to use, 712. 
general provisions for, 1807-1819. 
books, forms, etc., to be used, 1S07b, 1807c. 
duty of state auditor to assist in establishing, in state institutions, 1807d. 
§ 3. Reports. 
monthly report to governor showing expenditures and contracts for future exp 
1823. 
to contain list of employees and their salary, 643. 
to governor and legislative assembly, time for making, 95. 
§ 4. Officers and employeca. 
duties of trustces of, transferred to state board of control, 244. 
interested in contracts, penalty, 1825, 1826. 
board of trustees to make monthly report to governor showing expenditures, 1823. 


3042 





enditur es, 


INDEX. 
' (References are to sections.) 
STATE INSTITUTIONS — (continued). 
munuging board, to appoint a purchasing agent, 1807. 
managing board, to designate an accounting officer, 1807. 
purchasing agent, appointment, 1807. 
duties as to purchasing supplies, 1807. 
accounting officer, duties in general enumerated, 1807a, 1811, 1816, 
treasurer, = 
appointment, bonds, 1808. 
duties in general enumerated, 1808. 
superintendent, bonds, 1809. 
duties as to care and custody of funds belonging to inmates, 1809. 
storekeeper, duties in general enumerated, 1815. 
§ 5. Appropriation, and funds. 
continuance of unexpended appropriation, 1818. 
appropriation of funds in state treasury derived from miscellaneous receipts, 1819. 
funds, custody of, 1809. 
duty of state auditor and treasurer as to, 1810, 1811, 1812. 
cinergency fund, provisions for creation, 1821, 1824. 
expense list, monthly expense list, requisites, auditing of, 1816, 1817. 
unlawful to expend or agree to expend amount in excess of the appropriation, 1821, 1822. 











STATE LANDS. 
See Public Lands. 


STATE LAW LIBRARY. 
See Library, State Law. 


STATE LIBRARY ASSOCIATION. 
president of, member of state library commission, 1530. 


STATE LIBRARY COMMISSION. 
See Library Commission, State. 


STATEMENT OF CASE. 
defined, 7655. 
preparation and settlement of, 7655, 7656. 
procedure where judge refuses to settle case. 7657. 
in case of vacancy, 7658. 





STATE NORMAL SCHOOLS. 
See Normal Scliools. 


STATE NURSERY. 
See Forestry, School of. 


STATE SCHOOL OF FORESTRY. 
See Forestry, School of. 


STATE TREASURER. 

§ 1. In general. 
bond, 156. 
—— sureties, number required, 673. 
salary, 154. 


suspension, 145, 146. 
appointment to fill vacancy caused by suspension, 146. 


removed, when, 146. 





3043 


eee 


INDEX. 
(References are to sections.) 
STATE TREASURER — (continued). 


moneys belonging to state to be remitted to, 272. 
books to be kept open for inspection, 143. 
no liability, for funds in depositaries, 372. 
prohibited from purchasing warrants of accounts for less face values, 149. 
appropriation for clerk hire, 652. 
fee for registering bonds, 153. 
§ 2. Ex officto. 
member of certain boards, 143. 
member of state auditing board, 375. 
member of state board of equalization, 2141. 
commissioner of public printing, 45. 
member of state board of canvassers, 1011. 
member of board of teachers’ insurance and retirement fund, 1495. 
treasurer of teachers’ insurance and retirement fund, 1498. 
§ 3. Deputy. 
appointment of, 701. 
bond of, 701. 
oath, indorsement on bond, 703. 
salary of, 155. 
qualifications of, 704, 705. 
liability of treasurer for acts of deputy, 7U1. 
§ 4. Reports. 
to governor, 143, 146. 
to board of university and school lands, 291. 
annual report, number to be printed, 66. 
biennial report, printing of, 59. 
§ 5. Warrants. 
registration warrants, 3352-3354. 
order of warrants, 3352-3354. 
$ 6. Duties. 
in general, 
general duties enumerated, 143, 144. 
to have monthly settlement with auditor, 643. 
to deposit redeemed warrants with state auditor, 148. 
to keep warrant book, 143. 
to keep warrant register, form of register, 3351. 
to keep separate account with each fund, 624. 
to make apportionment of county moneys, 640. 
to withdraw fund from depositary for refusal to allow examination, 374. 
as to disbursement of state funds, 641. 
with respect to hail insurance, 185, 4897. 
as to funds of state institutions, 1812. 
as to pay-roll of state institutions, 275. 
to collect money due to school fund, 291. 
in respect to inspection of oils, 3059. 
to keep standard of weights and measures, 3009. 
relative to trust companies, 5207. 
to make inventory of twine and cordage plant, when, 11242. 
as custodian, 
of funds of state hospital for the insane, 1774. 
of funds of White Stone hills battle field commission, 390. 
of funds belonging to academy of science, 1602. 
of school funds, 290. 
as to bonds of state and state institutions, 
with respect to state bonding department, 196. 
to register state bonds, 151. 
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as to bonds of state and state institutions — (continued). 
to issue refunding bonds, when, 2276. 
as to payment of interest and principal of state bonds, 152, 
as to bonds issued by soldiers’ home, 1791-1794. 
as to north wing capitol bonds, 1797. 
in respect to payment of interest on normal school bonds, 2284. 
§ 7. Crimes by. 
speculation in office, punishment for, 10186. 
forfeiture of salary for failure to perform certain duties, 3355. 
failure to perform duties of office, guilty of misdemeanor, 9836. 
issuance of fraudulent tax receipts by, felony, 10253. 


STATE TROLLEY LINE. 
construction, operation and repair authorized, 1804. 
appropriation, 1806. 


STATE TUITION FUND. 
See Schools and School Districts, § 9. 


STATE WEATHER BUREAU. 
appropriation, 652. 


STATISTICS. 
assessors to furnish certain data to state statistician, 1903, 1904. 
blanks for, 1905. 
duty of county auditor where assessor fails to make returns of the statistics, 1906. 
compensation of assessors for duties concerning, 1906. 
penalty for officer’s neglect of duty, 1907. 
county auditor to furnish certain data to state statistician, 1908. 
duties of state statistician, 164, 169, 1909. 
expenses of, how paid, 1910. 

~ as to live stock, 169. 
assessed valuation of real and personal property to be tabulated, 169. 
acreage and yield of grain and grasses to be tabulated, 169. 
as to school census, 1195. 
as to fires occurring in the state, 204. 
as to mining and selling coal, 3082. 


STATUTE OF FRAUD. 
requirements of, 5887. 
exception to, 5887. 
as to sale of personal property, 5961. 
exceptions as to agreement to manufacture, 5962. 
agreements for sale of realty put in writing, 5963. 
promise by executor or administrator to answer for damages or pay the debts of the 


decedent out of his own estate, 8815. 





STATUTES, 
See Session Laws. 
§ 1. In general. 
as an expression of law, 4328. 
things done under authority of, not nuisance, 723]. 
admissibility of, as evidence, 7909. 
judicial notice of, 7938. 
foreign, how proved. 7912. 
private, how pleaded, 7462. 
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STATUTES — (continued). 
private, in criminal actions, how pleaded, 10697. 
effect of repeal of, 7316. 
repeal of repealing, does not revive, 7315. 
injunction to prevent execution of public statute by officers for public benefit, 7214. 
minor cannot disaffirm obligation directed by, 4342. 
minor cannot disaffirm liability imposed by, 4342. 
conflict of, how adjusted, 107. 
§ 2. Construction. 
of political code, 4318-4324. 
of political code where it conflicts with provisions of other codes, 107. 
of civil code, 7312. 
of code of civil procedure, 7321. 
language in code of civil procedure, how construed, 7324. 
of the probate code, 8508. 
of code of criminal procedure, 11172, 11400. 
of penal code, 9201, 10383. 
words, how understood, 7278. 
words defined by statute have always same meaning, 7279. 
of chapter as to the incorporation and government of cities, 3761. 
primary election law to be liberally construed, 851. 
statute relative to election contests, 1056. 
statutes for private improvement of highway to be construed liberally, 1997. 
penal, rule of construction of, 11172. 


STAY. 
of execution on appeal, see Appeal. 
of execution, 7687. 


STEAMBOATS. 
ticket agent must procure license, 4675. 
delay in departure of vessel, rights of holder of ticket, 10025. 
requisites of passenger tickets on Missouri river, 10026. 
violation, punishment, 10027. 
negligence in managing, as misdemeanor, 9708. 
death from negligence in navigating, 9494. 





STEAM BOILER. 
power of cities to provide for their construction, repair and removal, 3599 (48). 
power of city to provide for the inspection of, 3599 (51). 
regulations for the inspection of, in cities under commission form of government, 
3818 (46). 
negligence of engineer in management of, misdemeanor, 9709. 


STEAM PIPE. 
regulation for connecting with steam pipe in street upon improvement of street, 3740. 


STENOGRAPHER. 
of district court, see Courts, District, § 7. 
of supreme court, see Courts, Supreme, § 4. 
of county court with increased jurisdiction, see Courts, County with Increase 
tion, § 9. 
to take testimony in preliminary examinations, when, 10605. 
in criminal cases, duties of, 10824. 
feces of, for copies of transcript of proceedings, 7845. 


d Jurisdic- 


STEP CHILDREN, 
support of. by mother’s second husband, 4434. 
3046 


INDEX. 
(References are to sections.) 

STERILIZATION OF DEFECTIVES AND CRIMINALS. 

person upon whom operation may be performed, 11428, 

procedure, 11429. 

board of medical examination; appointment; compensation, 11430, 

procedure for bringing matter to attention of examiners, 11431. 

conduct of inquiry, 11432. 

power to administer oath to witnesses, 11432. 

form of recommendation to be made by examiner, 11433. 

method of keeping records of proceedings of board of examiners, 11434. 

right to perform operation without bringing matter before examiners, 11435. 

report of operation to board of control, 11436r. 

duty of state’s attorney to investigate, convicted of felony, 11436. 
report, 11436. 
liability of surgeon performing operation, 11437. 
duty of medical officer to observe sterilized persons and report, 11438. 





STILL-BORN CHILDREN. 
registration of, 440. 


STOCK. 
live stock, see Animals. 
of corporations, see Corporations, § 11. 


STOCK DISTRICTS. 
when and how created, 2618. 


STOCKHOLDERS. 
See Corporations, § 10. 


STOLEN PROPERTY. 

buying or receiving as larceny, 9926. 

refusal of pawnbroker to exhibit, 9702. 

bringing into state, jurisdiction of, 10516. 

disposal of, 
to be held by officer when, 11089. 
magistrate to give order for delivery, 11090. 
delivery of, to owner by magistrate, 11691. 
court may order delivery when, 11092. 

disposal of, when not claimed for six months, 11093. 
receipt to be given to accused, 11094. 
duty of clerk or magistrate, 11095. 


STONE. 
weight of bushel of, 3006. 
cubic measure of perch of, 3008. 


STORAGE. 
deposit for, see Deposit, § 5. 


STORAGE COMPANIES. 
See Warehouses. 


STOUT. 
defined, 10157. 


STREET RAILWAYS. 
See Carriers; Railroads; Railroad Commissioners, Board of. 


right of way for, 5145. 
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right to take property by eminent domain for, 8203. 
urban electric railways, right of condemnation, 4812. 


STREETS. 
as to power of cities over, see Cities, § 6; Commission Form of Government for Cities, 
§ 2. ; 
as to power of villages, see Villages, § 13. 
as to improvement of, in cities, see Cities, § 21. 
as to improvements of, in villages, see Villages, § 17. 


STRYCHNINE. 
beverage containing, intoxicating, 10105. 


SUBCONTRACTOR. 
in mechanic lien law defined, 6830. 


SUBDIVISION. 
as used in code of criminal procedure, includes what, 11180. 


SUBORNATION OF PERJURY. 
See Perjury. 


SUBPCENA. 
to witness, see Witness. 


SUBROGATION. 
of inferior lien holder, 6718. 


SUCCESSION. 
definition, 5741. 
property passes to heirs, 5742. 
order of, 5743. 
inheritance by representative, 5758. 
—— by kindred of one-half blood, 5752. 
—— by illegitimate child, 5745. 
— from illegitimate child, 5746. 
—— by aliens, 5759. 
how degree of kindred established, 5747. 
lineal and collateral consanguinity defined, 5748. 
ascending and descending lines of kindred, 5749. 
degree in direct line, 5750. 
computation of degrees in collateral line, 5751. 
advancements deducted from share, 5753. 
excess not refunded, 5754. 
advancements defined, 5755. 
expressed value of advancements governs, 5756. 
advancements deducted from issue of person to whom made, 5757. 
procedure for hearing and determining questions as to advancements, 8850. 
dower and curtesy abolished, 5744. 
as mode of acquisition of property, 5468. 
to homestead, 5631. 
descent and distribution of homestead, 5627. 
to title of cemetery lots, 5097. 
future interest passes by, 5277. 
liability of successors to obligations of decedent, 5762. 
successor to realty satisfies mortgage when, 6757. 
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escheats, 
property passes to state when, 5760. 
——— property so passing subject to charges and trusts, 5761. 


SUCCESSION TAX. 
See Taxes, § 25. 


SUICIDE. 
defined, 9449. 
attempting suicide, defined, 9450. 
advising and aiding suicide, acts constituting, 9451. 
furnishing weapon or drug, 9452. 
aiding attempt, 9453. 
incapacity no defence, 9454. 
aiding suicide, punishment, 9455. 
attempting suicide, punishment, 9456. 
aiding in attempt to commit, death must occur within one year, 9500. 
when no defence to life insurance policy, 6633. 


SULPHUROUS ACID. 
use of, in foods as adulteration, 2880. 


SUMMARY PROCEEDINGS. 

relief of persons confined in jail on civil process, 
discharge authorized, 8483. 
notice of application, 8484. 
—— how served, 8485. 
hearing, 8486. 
oath of prisoner, 8487. 
certificate of discharge, 8488. 
exemption from further arrest, extent of, 8489. 
judgment remain against estate, 8490. 
prison costs, 8491. 
discharge by plaintiff, 8492. 
creditor to advance prison costs, 8493. 
application for discharge, how may be made, 8494. 
appeal, 8495. 

submitting of controversy without action, 
requisites of the case, 8480. 
entry of judgment, 8481. 
enforceability of judgment, 8482. 

See also Confession of Judgment. 


SUMMONS. 
§ 1. In general. 
requisites of, 7421. 
form of, 7422. 
contents of, 7423. 
form of, in justice’s court, 9021. 
in garnishment in justice’s court, form of, 9064. 
in juvenile court, 11407. 
form of, to information, 10633. 
in actions of eminent domain, 8209. 
in partition action, to whom directed, 8028. 
in proceedings after judgment, 7850-7852. 
against corporations in criminal proceedings; form and service of, 11079, 11080. 
sheriff fees for serving, 3514. 
chapter on notices not applicable to, 7960. 
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§ 2. Service of. 
service of summons as commencement of action, 7383. 
personal service of, how made, 7426. 
by whom served, 7427. 
acceptance of service of, 7436. 
proof of service of, 7436. 
of summons on unknown defendants in action to quiet title, 8150. 
service of, by publication, how made, 7428. 
mailing summons and complaint where service is by publication, 7340. 
service of, by publication, number of publications, 7429. 
when service by publication completed, 7433. 
proof of service of, by publication, 7436. 
personal service sufficient although order of publication is made, 7431. 


SUN. 
judicial notice as to time when sun rises and sets, 7938. 


SUNDAY. 
See Sabbath Breaking. 
as holiday, 7297, 
judicial notice of the observance of, 7938. 
courts not open on, 7338. 
jurisdiction of magistrate on, 7338. 
acts prohibited upon, 9232, 9233, 9235. 
manufactures prohibited on, 9239. 
when act required to be done by negotiable instrument act falla on Sunday, 7078 
barbering on, prohibited, 567. 
selling liquor on vessel on, 10143. 
acts that may be done by village justice of the peace on Sunday, 3929. 


SUPERINTENDENT OF PUBLIC INSTRUCTION. 
See Schools and School Districts, § 22. 


SUPERIOR GRAIN AND WAREHOUSE COMMISSION. 
See Warehouses. 


SUPERVISORS. 
township supervisors, see Townships, § 11. 


SUPPLEMENTARY PROCEEDINGS. 
exemption of debtors for discovery; procedure, 7777. 
payment to sheriff by debtor’s debtor, 7778. 
exemption of debtor’s debtor, 7779. 
attendance of witnesses compelled, 7780. 
hearing before judge or referee, 7781. 
property applied; wages exempt, 7782. 
receiver appointed, 7783. 
transfers enjoined, 7783. 
record of order, 7784. 
procedure on adverse claims, 7785. 
when reference ordered, 7786. 
allowance of witness's fees and disbursements, 7787. 
punishment for contempt, 7788. 


SUPPLIES. 
for state institution, 280, 281. 
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SUPREME COURT. 
officers and proceedings in, see Courts, Supreme. 
as to clerk, see Courts, Clerks of, § 1. 


SURETY. 
See Principal and Surety. 


SURETY COMPANIES. 
See Insurance, § 10. 


SURGEONS. 
See Physicians. 
liability of, for participation in duel, 9537. 
at duel, guilt of, 9483, 9486. 
liability of, for performing operation of sterilization, 11437. 


SURPLUS. 
distribution of, on life insurance policies, 487%. 
on execution sale to be paid to defendant, 7749. 


SURPRISE. 
as ground for new trial, 7660. 


SURVEY. 
judicial notice of, 7938. 
of public land to be made when, 310. 
" form of surveys to be made by county surveyor, 3433. 
city and town plats, general provisions for making, 3942-3958. 
surveys in disputed cases to be made by disinterested persons, 3437c. 


SURVEYOR. 
See County Surveyor. 


SWINE. 
See Animals. 


SYLLABUS. 
of supreme court decisions to be written by court, 7343. 


TALC. 
use of, in candies prohibited, 2880. 


TAR. 
power of cities to regulate and prevent the storage of, 3599 (50). 
power of cities under commission form of government to regulate and prevent the storage 


of, 3818 (45). 


TAX COMMISSION. 
See Taxes, § 15. 


TAX DEEDS. 
See Taxes, § 24. 


TAXES 


as to road taxes, see Highways, §§ 10, 11. - 7 
special assessments for public improvements in cities, see Cities, § 23; in villages, sce 


Villages, § 17; in towns, see Towns, § 1; in townships, see Townships, § 15. 
taxation of banks, see Banks and Banking, § 5. 
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for drains, see Drains, § 5. 
lien of, see Liens, § 9. 
In general. 
as lien upon homestead, 5607. 
apportionment of taxes among state educational institutions, 1419. 
who deemed to be manufacturers, 2109. 
who deemed to be merchants, 2108. 
validity of, taxes invalid when, 2314. 
property omitted, taxes to be added to subsequent year’s taxes, 2217. 
tax receipts, what to specify, 2157. 
issuance of false tax receipt, felony, 10258. 
shipment of emigrant movables, tax receipt required, 2180. 
duty of county court to ascertain that all taxes levied upon personal property of de- 
cedent have been fully paid, 8848. 
abbreviations in describing lands sufficient, 2215. 
no instrument admitted to record without payment of taxes, 2212. 
property to be held to belong to lessee or equitable owner, when, 2118. 
false statements regarding, 9848. 
disposition of bridge taxes collected in incorporated cities, towns and villages, 4051. 
Taxable property. 
as to exemptions, see infra, § 3. 
definition of term used in act, 2074. 
property subject to taxation, 2075, 2078. 
real property defined, 2076. 
personal property defined, 2077. 
classes of property subject to, 2103. 
on grain, 
rate fixed, 2256, 2257. 
duty of county auditor, 2258. 
tax apportioned, 2259. 
on live stock of non-resident owner, 
amount of, 2227. 
collection of by seizure, 2227. 
on insurance companies, 4924. 
on fire insurance companies, 
for fire marshal department, 216. 
for fire departments, 3993-3998. 
of fraternal beneficiary societies, 5089. 
of school lands contracted to be sold, 325. 
validating future tax levies, 
when valid, 2239. 
when invalid, 2240. 
portion of taxes valid, 2241. 


. Property exempt from taxation. 


in general, 2078. 

all property belonging to the United States, 2078. 

property of city, 3758. 

cemeteries, 2078. 

cemetcry lots, 5099. 

public school houses and institutions of learning, 2078. 

property of independent school district, 1309. 

all buildings for county purposes, 2078. 

all county, township or town property used for support of poor, 2078. 

all charitable institutions, public or private, 2078. a 
all dormitories and boarding halls used for educational and charitable purposes, 2078. 
all county and municipal property used for publie purposes, 2078. 
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individual personal property to the extent of fifty dollars, 2078. 
all personal and real property owned by charitable associations known as posts, lodges, 
etc., 2078. 
all real and personal property belonging to agricultural fair associations, 2078 
religious property, 2079. 
exempt property to be valued and assessed, 2219. 
from inheritance, 8977, 8999. 
§ 4. Manner of listing property. 
time when valuation of property is to be fixed, 2093. 
manner of listing personal property, 2094. 
place of listing personal property, 2095. 
property of stage companies, where to be listed, 2006. 
gas, water, telegraph and telephone companies, where to be listed, 2097. 
telephone property where listed, 2114. 
telegraph property where listed, 2114. 
street railway companies where to be listed, 2098. 
non-residents’ farm property where to be listed, 2099. 
personal property moved between April lst and June lst where to be listed, 2100. 
place of listing, how decided in case of doubt, 2101. 
list of personal property to be made under oath, 2102. 
bank stock where and at what valuation to be listed, 2115. 
bank to furnish list of stockholders, 2116. 
tax on bank stock to be a lien on dividends, 2117. 
making false statements as perjury, 9374. 
duty of auditor to correct false lists and returns, 2216. 
§ 5. Assessment. 
assessments when and how made, 2127. 
statement of personal property to be made by owner, 2128. 
duty of assessor in case of sickness or absence of owner, 2129. 
duty of assessor where owner refuses to make list, 2130. 
number or name of school district to be given where property is assessed, 2131. 
duty of assessor on failure to receive assessment, 2127-2132. 
property to be assessed at full value, 2122. 
value of property, how fixed, 2103. 
valuation to be made by assessors, 2103-2122. 
examination under oath by assessor, 2107. 
assessment in unorganized counties, 
manner of, 2225. 
duplicate tax list, 2226. 
agreement for false assessment, misdemeanor, 9831, 9833. 
to be raised only on notice, 2133. 
city assessment roll, duty of county commissioners to accept, 3646. 
duty of county auditor in respect to assessments, 2123. 
exempt property to be valued and assessed, 2219. 
property of companies or associations how and by whom assessed, 2110. 
assessment of grain in warehouses, 2111. 
lien of agent or warehouse man for taxes, 2112. 
penalty for failure to make true statement, 2113. 
assessment of coal mines, 
assessors to list coal mines, 2119. 
assessors to list coal mines, when, 2119. 
county auditor to furnish list to assessor, 2120. 
delinquent tax sale, 2120. 
range stock where to be assessed, 2104. 
intentional undervaluation, penalty for, 2105. 
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. Collection. 


railroads how assessed, 2242. 
apportionment to county according to mileage, 2243. 
mileage and valuation, how certified to various political subdivisions for taxa: 
tion, 2244. 
taxation in unorganized counties, 2245. 
provisions of this article when inoperative, 2246. 
assessment of public service corporation, 
method of assessment of express, telegraph, telephone, freight line and equipment 
companies, 2144, 2247. . 
valuation, how apportioned, 2145. 
state auditor to certify mile of line and valuation, 2146. 
valuation in unorganized counties, 2147. 
of public utilities, 
express, freight lines and equipment, telegraph and telephone companies, defined, 
2247-2252. 
bankrupt stocks, how assessed, 2253. 
proceedings by state counsel, 2254. 
assessment by township assessor, 2255. 
erroneous assessment, how and by whom corrected, 2163. 
tax paid by mistake, correction of, 2164. 
assessments validated, 
assessments since 1889 validated, 2232. 
expenses, 2233. 
fatal defects enumerated, 2234. 
portion of certain taxes to be valid, 2235. 
valid taxes, when delinquent, 2236. 
taxes held valid, accepted, 2237. 
validating future assessments, 2238. 
irregularity of tax levy of 1895-1900 legalized, 2228, 2229. 
assessments and levies in certain unorganized counties legalized, 2230. 
how collected, 2231. 


. Rate of taxation. 


taxes to be levied in specific amounts, 2148. 

rate of taxation how determined, 2148. 

county auditor to acknowledge receipt of tax levy, 2149. 
electors may vote sums of money for road work, 215]. 
rate of state tax, 2150. 

of county tax, 2150. 

of road and bridge tax, 2150. 

for emergency purposes, 2150. 

for county sinking fund, 2150. 

of tax on grain, 2256. 

tax list to be made out by county auditor, 2152. 
certificate of county auditor in tax book, 2153. 

tax lists, when to be delivered to treasurer, 2154. 
duties entailing taxation beyond legal rate, void, 2218. 

















: rer 
as to duties of county treasurer in respect to collection of taxes, see County Treasurer, 


§ 5. 

as to tax sales, see infra, § 22. 
county treasurer ex officio collector of taxes, 2156, 3342. 

for cities, 4047. 

for villages, 3876. 
road warrants to be received in payment of taxes, 3356. 
right to make partial payment of taxes, 3308. 
procedure for collectidn of road poll tax, 1964-1967. 
collection of drain taxes, 2474. 
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: (Iteyerencea are to sections.) 
TAXES — (continued). 


abatement of taxes, how made, 2169. 
delinquent personal property taxes, 
when due, 2166. 
penalty for failure to pay, 2166. 
distress for, 2166. 
sheriff to file tax receipts, form of, 2167. 
penalty for failure of sheriff to act, 2168. 
list of uncollected taxes, how disposed of, 2169. 
removal or disposal of personal property on which taxes are ‘inpaid, & misde- 
meanor, 2170. 
lien of state and county for personal taxes, 2171. 
actions for the collection of personal taxes, 2172. 
contract for the collection of delinquent personal taxes, 2173. 
lien for delinquent personal taxes, 2174. 
negligence or refusal of sheriff to act, penalty, 2175. 
removal of delinquent taxpayer to another county, 2176. 
duty of auditor, 2176. 
manner of collecting from such person, 2177. 
fees of sheriff, 2178. 
payment of taxes after judgment, duty of treasurer, 2179. 
settlement between treasurer and auditor, 2180. 
accounts to be kept by auditor and treasurer of township, 2181. 
when treasurer to pay over funds collected, 2182. 
county responsible for state taxes, 2183. 
liability of county treasurer, 2183. 
county treasurer’s final settlement, how made, 2184. 
delinquent real estate taxes, 
penalty and interest, 2185. 
taxes as a perpetual lien upon the property, 2186. 
delinquent, adjustment of tax due to state from county, 
duty of state tax commissioner to make examination when material discrepancics, 
are found, 2269. 
statement of tax charged against counties to be issued by state auditor, 2270. 
duty of board of county commissioners to issue statements of unpaid taxcs. 2271. 
abatements of taxes charged against county, how allowed, 2277. 
abatements allowed, for what reason, 2273. 
consolidated tax account, 2274. 
attorney-general to enforce payment of, 2275. 
3 8. Of property which had escaped taxation. . 
when assessment omitted, 2291. 
auditor to make list of, 2292. 
duty of county commissioners, 2292. 
publication of notice of assessment and levy, 2292. 
meeting of county commissioners, 2293. 
duty of county commissioners to ascertain cash value, 2294. 
duty of state board of equalization, 2295. 
list returned to county auditor, 2296. 
authenticated by county auditor, 2297. 
taxes constitute lien on property, 2298. 
notice of application for judgment of unpaid taxes to be published, 2299, 
form of application, 2300. 
filing of application and proof, 2301. 
objections filed, 2302. 
costs, 2302. 
duties of officers in respect to sale of property, 2303. 
moneys received, how accounted for, 2304. 
construction of article, 2304. 
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TAXES — (continued). 
§ 9. Taxing officers and boards. 
city assessor, see Assessors, § 2. 
village assessor, see Assessors, § 3. 
township assessor, see Assessors, § 4. 
district assessor, see Assessors, § 5. 
as to duties of county treasurer in respect to collection of taxes, see County Treasurer, 
§ 5. 
suits against officers defended at expense of county, 2221. 
neglect of duty of officers, 2220. 
state commissioner of taxation, 
duty to examine and adjust tax list of counties, 2269. 
§ 10. —— state board of equalization. 
how constituted, 2141. 
state treasurer ex officio member, 143. 
state auditor ex officio member, 132. 
attorney-general ex officio member, 157. 
meetings of, 2141. 
rules for equalization, 2141. 
record of proceedings to be published, 2142. 
synopsis to be sent to county auditors, 2142. 
duty of county auditor after equalization by state board, 2143. 
duties of, 
to assess railroad property, 2242. 
as to assessment of public utilities companies, 2249. 
as to gas, water, telegraph and telephone companies, 2097. 
in respect to assessment of property which had escaped taxation, 2295. 
to levy tax to pay interest on bonds issued by state hospital for the insane, 1778. 
to levy tax to pay interest on soldiers’ home bonds, 1793. 
to levy tax for bovine tuberculosis fund, 2710. 
to levy tax for wolf bounty law, 2652. 
to levy tax for killing glandered animals, 2736. 
§ 11. —— county board of review and equalization. 
county commissioners to act as, 2138. 
duties, 2138. 
town and municipal officers to advise with board, 2139. 
corrected lists, abstracts for str‘: auditor, 2140. 
non-resident to be heard by county board, 2133. 
§ 12. —— town board of review. 
membership of, 2133. 
matter of, 2133. 
duties of, 2133. 
complaints and grievances, 2133. 
notice of meeting to be posted, 2134. 
assessors’ statement and return to auditors, 2134. 
auditors to be given list of persons sick or absent, 2136. 
auditor to examine assessment books and have returns corrected, 2137. 
§ 13. city board of equalization. 
members, 3643. 
meetings, 
time of holding, 3643. 
effect of failure to hold meeting, 3646. 
record of proceedings, by whom kept, 3643. 
duties in general, enumerated, 3644, 3645. 
§ 14. village board of equalization. 
how constituted, 3872. 
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TAXES — (continued). 
meeting, time of holding, 3872. 
powers and duties in general enumerated, 3873. 
complaints and grievances as to assessments, 3873. 
record of proceedings, 3873. 
$15. Tax commission. 
creation of, 2080. 
appointment of, 2081. 
term of office of, 2081. 
vacancy in, how filled, 2082. 
qualification of members of, 2083. 
oath of office of, 2084. 
salaries of, 2085. 
organization of commission, 2085. 
appointment and salary of secretary, 2085, 
quorum, 2085. 
time and place of meetings, 2085. 
employees of, 
secretary, 2085. 
appointment and salaries of assistants, 2086. 
rules, 2086. 
expenses of, supplies and travel, 2087. 
powers and duties of, in general enumerated, 2088. 
legal proceedings under, 2089. 
method of reassessment, 2090. 
appointment of assessor, 2090. 
appropriation to, 2092. 
constitutionality of act, invalidity of part, 2021. 
§ 16. Taxes for special purposes. 
for road purposes, see Highways, §§ 10, 11. 
in cities, see infra, § 17. 
in villages, see infra, § 18. 
in townships, see infra, § 19. 
in towns, see infra, § 20. 
for school purposes, see infra, § 21. 
for bonded indebtedness and sinking fund, 
state board of equalization to levy tax for bonded indebtedness, 2281. 
taxes levied for interest on normal school bonds, 2282. 
taxes levied for sinking fund for normal school bonds, 2283. 
duties of state treasurer, 2284. 
for payment of state revenue bonds, 2285-2290. 
for interest on state refunding bonds, 2278. 
to pay interest on bonds issued by state hospital for the insane, 1773. 
to pay interest on bonds issued for soldiers’ home, 1793. 
for payment of bonds upon the organization of a new county, 3225. 
to pay interest and principal of county bonds, 3453. 
county building bonds, 3465. 
county bonds for purchase of seed grain, 3476. 
for promoting immigration to the state, 3277, 3278. 
for support of poor, 2539. 
for purchase of poor farm, 2533. 
for support of insane persons, 2572-2578. 
for purchase of seed grain, 3481. 
for the destruction of gophers, 2260. 
for the promotion of diversified farming, 2263-2265. 


for the prevention of tuberculosis, 2262-2268. 
for bovine tuberculosis fund, 2710. 
for wolf bounty, 2652. 
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TAXES — (continued). 
to pay for killing of glandered animals, 2736. 
for aid of county fairs, 1867-1869. 
police tax in unorganized towns and villages, 3908, 3909, 3913. 
§ 17. City tazes. 
power of city council to levy and collect for city purpose, 3599 (3). 
of city commissioners in cities under commission form of government, 3818 (2). 
assessments of city property, 4044. 
levy, how and when made, 3680, 4045. 
——- county board to make levy, when, 2260. 
tax list, duty of county auditor ag to, 4046. 
collection by county treasurer, 4047. 
for public improvement where there is a deficiency in assessment funds, 3716. 
to pay judgments rendered against city, 3681. 
to pay interest on bonded indebtedness, 4038. 
to create a sinking fund to pay bonded indebtedness, 4039. 
for city refunding bonds, 4023. 
to create a fund for school purposes, 4040. 
to create a fund for general municipal purposes, 4041. 
insurance tax for fire department in cities, 3993-3998. 
§ 18. Village taces. 
assessment, 3871. 
levy, when made, 3874. 
to be collected by county treasurer, 3876. 
duty of county auditor in making out tax list, 3875. 
to pay judgments rendered against villages, 3868. 
road taxes, 
amount of, assessments, 3883. 
right to pay in work or cash, 3884. 
notice of the time and place where work is to be performed, 3886. 
list of delinquent taxes to be furnished county auditor, 3887. 
powers and duties of village officers in regard to levy, collection and expenditure 
of, 3888. 
right to expend for improvement of public highways outside of the corporate 
limits, 3888. 
for the building or repairing of streets and sidewalks, 3896, 3897. 
special taxes for improvement of streets and sidewalks, 
cost that may be included in special tax, 3878. 
how collected, 3879. 
lien, 3877. 
special tax for payment of water and light plant, 3880. 
insurance tax for fire department in villages, 3993-3998. 
to pay interest and principal of refunding bonds, 4035. 
to create a sinking fund to pay bonded indebtedness, 4039. 
to create a fund to pay interest upon the existing bonded indebtedness, 4038. 
to create a fund for school purposes, 4040. 
for the creation of a fund for general municipal purposes, 4041. 
police tax in unorganized towns or villages, 3908, 3909, 3913. 
§ 19. Township tazes. 
assessments and returns, law governing, 4212. 
assessment and levy of taxes in townships which have been dissolved, 4280. 
for establishing a system of irrigation in townships, 4263, 4264. ; 
for paying interest and principal of bonds issued by the township, 4256. 
for interest and principal of refunding bonds, 4035. 
to provide for cancellation of refunding bonds, 4260. 
$ 20. Town tazes. 
insurance tax for fire department in towns, 3993-3998. 
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TAXES <jebanea (References are to sections.) 
certain towns authorized to levy taxes, 
to create a fund to pay interest upon existing bonded indebtedness, 4038. 
to create a sinking fund to pay bonded indebtedness, 4039. 
to create a fund for school purposes, 4040. 
to create a fund for general municipal purposes, 4041. 
police tax in unorganized towns, 3908, 3909, 3913. 
§ 21. School taxes. 
for maintenance of state educational institutions, 1416, 1743. 
for agricultural training school, 1456, 1470. 
in adjoining counties, 1467. 
power of school board to levy taxes, 1182. . 
to be uniform, 1227. 
levy, 1222. 
to pay judgment against school district, 1223. 
maximum levy to pay judgment, 1227. 
to pay indebtedness of school district where there is no legal school board, 1228. 
poll tax for public schools, 1224. 
for interest and principal of refunding bonds, 40335. 
to pay bonded indebtedness of original school district upon establishing special school 
district, 1238. 
in special school districts, 1238. 
annual school tax in, 1258. 
taxable property, 1257. 
to pay interest on bonds, 1276. 
to create a sinking fund for the redemption of bonds, 1276. 
levy and collection of taxes in independent school district, 1301. 
amount of tax, 1302. 
§ 22. Sales for nonpayment of tazes. 
of personal property, 
when and how conducted, 2166. 
of real property, 
auditor’s notice of sale, 2189. 
publisher thereof to give bond, 2189. 
penalty and interest, disposition of, 2190. 
auditor to sell at public vendue, 2191. 
certificate of sale of each parcel, 2192. 
certificate of sales as evidence that laws were duly carried out, 2193. 
limitation of action to quiet title, 2194. 
tax sale record, 2195. 
who may not purchase, 2196. 
effect of purchase by owner, 2196. 


redemption of real estate, 2197. 
warrants to be drawn for money due owners, 2198. 
rights of purchaser when land is not redeemed, 2199. 
void sales, void taxes, repayment, 2200. 
irregularity does not annul tax, 2201. 
sale of property paid in for the county, 2202. 
form of assignment, 2203. 
deed to be given on sale of forfeited real estate, 2204. 
county auditor to execute deeds to persons entitled thereto, 2205. 
of coal mines, 2121. 
of property for delinquent special assessment for public improvement, 3733. 
property sold to state or county for taxes, 
county commissioners to institute and conduct proceedings for sale of property 


sold for taxes, 2306. 
county auditor to make lists of lands sold to state or county, 2307. 


contents of list, 2307. 
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TAXES — (continued). 
property sold to state or county for taxes — (continued ). 
duty of county clerk to give notice of proceedings, 2308. 
county auditor to publish list, 2309. 
publisher to make affidavit of due publication, 2309. 
answer of defence, 2310. 
judgment, 
county clerk to enter, 2311. 
form of judgment, 2311. 
commissioners to employ attorney when, 2312. 
case to be disposed of by court, 2312. 
judgment against land when, 2313. 
lists filed with clerk, prima facie with title, 2314. 
tax invalid when, 2314. 
taxes paid before sale, 2313. 
judgment against land after hearing, when, 2313. 
judgment final; exceptions, 2313. 
tax judgments duty of clerk of court, 2313. 
sheriffs to sell land when, 2318. 
sale by public vendue how, 2319. 
sheriff to execute certificate to purchaser, 2320. 
redemption, notice to retain, how given, 2321. 
auditor not to extend notations for regular tax sale against lands 
ment for same, 2322. 
auditor to erase, cancel, and annul notations, 2323. 
certificate of sale to be evidence of compliance of the law relative to sale, 
duty of sheriff after sale, 2325. 
lands bought by county not to be sold for subsequent taxes, 2326. 
auditor to assign right to unredeemed lands, 2327. 
form of assignment, 2327. 
redemption how, 2328. 
minors, insane persons, etc., to redeem when, 2329. 
procedure in redemption, 2331. 
person in possession may redeem when, 2332. 
fees of clerk of court, 2333. 
county commissioners to award advertising how, 2334. 
clerk delivering transcript of judgment of sale to sheriff, when, 2335. 
fees of sheriff, 2336. 
purchaser entitled to possession when, 2337. 
purchase price to be refunded when sale declared void, 2338. 
judgment to bar interest, rate, 2339. 
proceedings where interest derived from sale has been assigned, 2340. 
record of certificates, force and effect of, 2341. 
local assessment to be deemed taxes, 2342. 
duty of clerk to preserve all papers connected with case. 2343. 
proceedings how often resorted to, 2344. 
powers of county commissioners to forfeit lands not limited, 2345. 
valid judgments not waived, 2346. 
§ 23. Redemption. 
of real estate, 2197. 
notice of expiration of redemption, 2223. 
where owner dies after sale, 2224. 
of lands bid in for county, 2202. 
of property sold to state or county, 
notice to retain, how given, 2321. 
how made, 2328. 
who may redeem, 2329, 2332. 
procedure, 2331. 


sold under judg: 


2324. 
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§ 24. Taw deeds. 
execution of, 2206. 
form of, 2206. 
effect of, 2206. ‘ 
county auditor to keep tax deed record, 2207. 
certified copy, prima facie evidence, 2208. 
fees of auditor, 2209. 
taxes paid by occupant or tenant, 2210. 
taxes paid by mortgagees or others having liens, 2211. 
duty of county auditor as to tax deeds, 2212. 
division of valuation where part of tract is transferred, 2213. 
irregularities of land to be platted into lots, 2214. 
§ 25. Inheritance taz. 
transfers subject to tax, 8976. 
exemptions, 8977, 8999. 
rates, 8977. 
when due and payable, 8978. 
duty of administrator, executor or trustee as to payment of tax, 8979, 8984. 
to whom paid, 8980, 8986. 
lien of tax, 8981. 
interest for delay in payment, 8982. 
right of administrator, executor or trustee to sell property to pay tax, 8983. 
personal liability of administrators, executors and trustees for payment of tax, 8981. 
power of administrator, executor or trustee to collect tax by suit against heirs or devisees 
and legatees, 8984. 
duty of heirs and devisees as to payment of tax, 8984. 
procedure for correction of errors and refunding amount erroneously paid; limitation, 
8985. 
effect of failure to pay tax upon validity of transfers of property, 8986. 
duty of holders of assets of decedent to notify tax officers, 8987. 
duty of county court to determine value of inheritance upon granting lctters, 8988, 
reassessment of tax, 8995. 
duty of state’s attorney to enforce payment of tax, 8996. 
records, how kept, 8997. 
reports to state auditor, 8998. 
appraisers, 
appointment, 8989. 
fees and compensation, 8991. 
duties of appraisers, 8990, 8991. 
reports of appraisers, 8992. 
penalty for receiving reward, 8993. 


TAX SALES. 
See Taxes, § 22. 


TEACHERS. 
in public schools, see Schools and School Districts, § 16. 


TEACHERS’ INSTITUTE AND TRAINING SCHOOL. 
See Schools and School Districts, § 17. 


TEACHERS’ INSURANCE AND RETIREMENT FUND. 
See Schools and School Districts, § 19. 


TEACHERS’ READING CIRCLE. 
See Schools and School Districts, § 18. 
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TELEGRAPH COMPANIES. 
as common carriers, see Carriers. 
§ 1. In general. 
telegraph companies within appliéation of article regulating common carriers, 4708. 
contents of articles of incorporation of telegraph construction company, 4506. 
judicial notice of the telegraph, 7938. 
assessment of, 2144, 
personal property of, where to be listed, 2097. 
right to take property by eminent domain for telegraph, 8203. 
measure of damages for breach of obligation to accept messages, 7160. 
§ 2. Poles. 
powers of the cities as to telegraph poles, 3599 (17). 
regulations in cities under commission form of government, 3818 (7) (11). 
as to regulations of, in villages, 386] (11). 
§ 3. Arrest by telegram. 
transmission of warrant of arrest by, 10580-10582. 
arrest directed by, 10583-10584. 
§ 4. Crimes in relation to. 
unlawful use of or interference with telegraph lines, felony, 10231. 
maliciously injuring line of, misdemeanor, 10043. 
disclosing telegraph dispatch, misdemeanor, 10078. 
secreting dispatch, misdemeanor, 10079. 


TELEPHONE COMPANIES. 
as common carriers, see Carriers. 
$ 1. In general. 
defined, 2247. ; 
telephone companies within application of article regulating common carriers, 
judicial notice of the telephone, 7938. 
right of way for telephone line, 5144. 
- contents of articles of incorporation of telephone construction company, 4506. 
personal property of, where to be listed for taxation, 2097. 
taxation on property of, 2114. 
assessment of, 2144. 
measure of damages for breach of obligation to accept messages, 7160. 
right to take property by eminent domain for telephone, 8203. 
duty of railroad company to maintain telephone connections, 4784. 
§ 2. Report of, relative to location of lines and property. 
maps and information to be filed with county auditor, 4813-4815. 
county auditor to send each county accurate maps of county, 4814. 
county auditor to report to state auditor relative to telephone companies, 
telephone companies to report to state auditor, 4817. 
maps, when to be filed, 4818. 
duty of newly organized companies, 4819. 
duty of county and state officers as to report of telephone companies, 4820. 
penalty, 4821. 
§ 3. Poles. 
powers of the city as to telephone poles, 3599 (17). 
regulations in city under commission form of government, 3818 (7) (11). 
regulations affecting telephone poles in villages, 3861 (11). 
§ 4. Crimes in relation to. 
obscene language over, penalty for using, 9230. 
maliciously injuring line of, misdemeanor, 10043. 
unlawful use of or interference with telephone line, felony, 10231. 


4708. 


4816. 
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TEMPERANCE COMMISSIONERS. 
§ 1. Ln general. | 
appointment, 611, 
salary, 611. 
qualifications, 612. 
bond, 615. 
expenses, how paid, 616. 
taxation of cost in actions by temperance commissioner, 617. 
local officers not relieved from duty of enforcing temperance laws by provision for tem- 
perance commissioners, 619. 
removal from office, 620, 621. 
office, when suspended, 62]. 
appropriation, 622. 
clerks, salary, 611. 
§ 2. Deputies. 
powers, qualifications and appointment, 613. 
bond, 615. 
compensation, 616. 
§ 3. Special enforcement sheriffe. 
appointment, 614. 
compensation, 616. 
bond, 615. 
§ 4. Powers, 
to have same powers as state attorneys, 612. 
to employ clerks, 611. 
where local authority fails to enforce temperance laws, 618. 


TENANT. 
See Landlord and Tenant. 


TENANTS IN COMMON. 
See Common Tenancy. 


TERM OF OFFICE. 
See Office, § 2. 


TERRA ALBA. 
use of, in candies prohibited, 2880. 


TESTIMONY. 
See Evidence. 


TEXAS CATTLE. 
See Animals, § 6. 


THEATERS AND SHOWS. 
doors of theaters to swing out, 2995. 
width of doors in theaters, 2995. 
to be closed upon Sunday, 9231. 
power of cities to regulate places of amusement, 3599 (43). 
power of cities to license, tax, regulate and prohibit theaters, 3599 (30). 
licenses, taxes and regulations in cities under commission form of government, 3818 (23). 


licenses, taxes and regulations in villages, 3861 (4). 


THIRD PERSON. 


defined, 7296. 
right of, to enforce contract made for his benefit, 5841. 
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THREAT. 


trustee not to obtain advantage over beneficiary by, 6281. 
partner not to obtain advantage by, 6396. 

what threats constitute extortion, 9944. 

sending letters containing, as extortion, 9948. 

preventing religious act by, misdemeanor, 9246. 

to compel form of belief, 9245. 

preventing meeting of electors by, misdemeanor, 9270. 
preventing electors from voting, penalty, 9272. 
disturbance of election by, misdemeanor, 9273. 

to publish libel, misdemeanor, 9559. 


THRESHING. 
regulations of threshing operations to prevent spread of noxious weeds, 2821-2823. 
liens for, 6854-6856. 
placing dangerous substance in material to be threshed, how punished, 10261. 


TICKETS. 
acceptance of, assent to what, 6242. 
damages for delay when, 10023. 
requisites of, 10026, 10027. 
larceny of passage, 9922. 


TICKET SCALPER. 
power of city to license, tax, regulate and prohibit, 3599 (30). 


TIE VOTES. 
how decided, 1009. 


TIMBER. 
on school lands, destruction prohibited, 345, 348. 
removal of dead and down timber on school and public land, 348. : 
measure of damages for wrongful injuries to timber or wrongful removal thereof, 1176. 
injuring, punishment for, 10064. 


TIME. 
prescribed by code of civil procedure, how computed, 7324. : 
method of computing time for service of notice by mail issued by county court, 8559. 
method of computing time for publication of notices in county court, 8559. 
computation of time with reference to proceedings governed by probate code, 8511. 
hour intended in a citation, notice or order of the county court when no particular 

hour is specified, 8593. 

judicial notice as to, 7938. 
when essence of contract, 5805, 5807. 
rules governing time of performance of contracts, 5917, 5918. 
for amending pleadings may be enlarged, 7483. 
for motion for new trial, hearing thereof, 7664. 
of offence, how alleged, 10689. 
for rendering judgment in criminal actions, 10924, 10925. 


TIMOTHY SEED, 
weight of bushel of, 3006. 


TIRES. 


rubber tires or casings for motor vehicles to be marked, 9975, 9976. 
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TITLE. 


See Abstracts of Title. 

affidavits do not require, 7964. 

of action to be stated in complaint, 7440. 

transfer vests title in transferee, 5508. 

of real estate determined in partition action, 803). 
by possession, when, 5471. 

for twenty years, 6778. 

of real property not triable in justices’ court, 9055. 
to school lands, passes by patent, 323. 

of school land in state until contract performed, 320. 
after-acquired title subject to mortgage, 6721. 

from execution sale, not defeated by reversal of judgment, 7768. 
to devised property passes, when, 5726. 

sale of personalty warrants, 5975. 

transfer of personalty passes title when, 5535-5537. 
loan for use, no transfer of title, 6051. 

loan for exchange transfers, 6064. 

lien does not transfer, 6709. 

of goods in storage, passes how, 3142. 

claim of, as defence in embezzlement, 9938. 

buying pretended, unlawful, 9406. 





TITLE DEEDS. 
as property, 5467. 


TOBACCO. 
adulteration, prohibited, 9799. 
penalty, 9800. 
use by minors, prohibited, 9801. 
unlawful to congregate minors to use, 9802. 
offense, how investigated, 9803. 


TOILET ROOMS. 
to be provided in railroad station, 4660. : 
to be provided in food producing establishments, 2966. 
in school buildings, 1491. 


TOLLS. . 
by wagon road corporation limited, 4931. 
to be charged by wagon road corporations, 4824-4829. 
for use of bridges, 4996, 4999-5001. 
right to take property by eminent domain for toll roads, 8203. 
right of persons belonging to military forces of the state to free passage through 
toll gates, 2429. ; 
penalty for running toll gates, 2061. 
injury to toll gates, felony, 10041. 


TORPEDOES. 
power of cities to regulate and restrain the use of, 3599 (50). 
power of cities under commission form of government to regulate and prevent use cf, 


3818 (45). 


TOURNAMENT. 
of North Dakota Firemen’s Association, 1841. 
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TOWN BOARD OF REVIEW. 


See Taxes, § 12. 


TOWN EMBRACING TERRITORY IN MORE THAN ONE COUNTY. 
See Towns, § 3. 


TOWN PLATS. 
See Towns, § 6. 


TOWNS. 


See Assessors; Taxes; Elections. 
§ 1. In general. 
procedure for changing name of a town, 3974-3979. 
term of lease from, limited, 5289. 
power to levy and collect special assessments for sidewalks and street improvements, 4042. 
Power to purchase fire apparatus, 3990. 
insurance tax for fire department, 3993-3998. 
firemen’s relief association pension funds, 3999-4006. 
telephone line right of way in, how granted, 5144. 
police in unorganized towns and Villages, 3907-3913. 
§ 2. Organization and inoorporation. 
of town embracing territory in more than one county, see infra, 8 3. 
incorporation under general law, 3915. 
§ 3. Towns embracing territory in more than one county. 
organization and incorporation of, 3564a. ; 
chapter 30 of the political code applicable to the organization powers and duties of 
its officers, 3564b, 
assessment, levy and collection of taxes, 3564d. 
$ 4. Corporate limits. 
procedure for changing, 3968-3973. 
§ 5. Wards. 
procedure for changing, 3980-3984, 
manner of holding election in new wards, 3984. 
§ 6. Town plats. 
provisions for making and recording, 3942, 3958. 
recording town plhts in unorganized counties, 3947. 
alteration, 
by district court, 3959-3961. 
vacation, 
by written declaration of proprietor, 3962-3966. 
by district court, 3959-396]. 
right to re-plat land, 3966. 
§ 7. Officers. 
liability, 
for contracting indebtedness in excess of that authorized by law, 4043. 
president, 
duty to advise with county board of review, 2139. 


clerk, 
duties, : 
to make changes in the assessment list upon the change of boundaries of 
wards, 3983. 
to report to state auditor regarding fire department, 3993. 
treasurer, 
duties, 


to keep warrant register, form of register, 3351. 
to keep record of issuance of refunding bonds, 4034. 
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TOWNS — (continued). ) 


recorder, 
power to administer oaths and take acknowledgments of instruments, 4196. 
inspectors of election, how chosen, 951. 


§ 8. Eminent domain. 
right of, to take property by eminent domain, 8203. 
for the purpose of laying out, improving or vacating streets, alleys, sewers, side- 
walks and crossings, 3985. 
§ 9. Indebtedness. 
limitation of indebtedness, 


in general, 2218. 
of towns having a population of not less than three thousand, 4043. 





TOWNSHIP. 
township justice of the peace, see Justice of the Peace, § 14. 
township board of health, see Health, § 2. 
township bonds, see Bonds, State, County and Municipal, § 6. 
free librariea, see Libraries. 
as to elections in townships, see Elections, § 20. 
§ 1. In general. 
name, 
how designated, 4074. 
procedure for adopting new names, 4077. 
corporate powers in general enumerated, 4083, 4084. 
term for which townships may confine prisoners, 4276. 
division of property and apportionment of indebtedness upon the organization of a 
Village, 3902. ! 
by-lawa, time of taking effect, publication by posting, 4156, 4157. 
conveyances of land to township, how made, 4085. 
township charges enumerated, 4236. 
duties as to erecting and maintaining guide posts on highways, 4247. 
township organized under chapter 50 constitutes an election district, 4271. 
validity of contracts in behalf of townships in which officers are interested, 4270. 
electric railway right of way in, how granted, 5145. 
telephone line right of way in, how granted, 5144. 
§ 2. Organization. 
procedure, 4072. 
first township meeting, 4075. 
county auditor to notify state auditor of the organization of new townships, 4076. 
§ 3. Division of organized townships. 
procedure, election, 4079-4081. 
duty of board of county commissioners upon presentation of petition for division, 408], 


4082. 

division of property and apportionment of debts and liability, 4082. 
§$ 4. Consolidation of townships. 

provisions for annexing portions of townships to other townships, 4073. 

adjustment of debts and liabilities upon consolidation of townships, 4282-4285. 
§ 5. Dissolution of townships. 

procedure, 4277-4281. 

contracts with townships not affected by dissolution, 4279. 

assessment and levy of taxes after dissolution, 4280. 
§ 6. Township meetings. 

organization, order of business, 3141-3143. 

records of meetings to be kept by township clerk, 4153, 

first township meeting, 4075. 
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TOWNSHIP — (continued). 


§ 7. 


§ 8. 


§ 9. 


annual township meeting, 
notice, 4086. 
procedure for calling annual meeting when not held at the time prescribed by law. 
4155. 
power of electors of annual township meeting in general enumerated, 4088. 
special meeting, 
purpose, notice, 4138-4140. 
election at township meeting, 
poll list, manner of conducting election, canvass of votes, 4148-4152. 
qualification of voters at township meeting, 4144. 
challenge to voters, 4145. 
unlawful voting at, misdemeanor, 9263. 
officers to be elected by ballot, form of ballot, 4146, 4147. 
Officers, in general. 
state’s right to require persons to serve as, 7. 
officers within territory transferred by change of county lines continued to hold office, 
3201. 
procedure for appointments where there has been no election at the annual township 
meeting, 4155. 
to be advised on matters relating to duties of their respective offices by the state attorney, 
3376. 
qualifications, 4158. 
time for beginning of term of office, 677. 
bonds, appropriation for filing fees, 672. 
compensation, provisions for increasing or reducing, 4221. 
duties, 
as to being interested in contracts made by the board of which they are members, 
4270. 
to deliver books and papers to their successors in office, 4238, 4239, 4240. 
to demand of predecessor all books and papers belonging to the office, 4239-4241. 
liability, 
penalty for failure to make official report, 3542. 
penalty for entering upon duty of office before taking oath of office, 4169. 
resignation, 4171. | 
vacancies, 
neglect to qualify, 4168. 
how filled, 4172-4174. 
election boards, how chosen, 951. 
Township board of auditors. 
how constituted, 4213. 
meetings, time for holding, 4214. 
duties in general enumerated, 4213, 4214. 
report of township meeting, 4215, 4216. 
Treasurer, 
election, term of office, 4087. 
oath of office, 4159, 4160. 
bond, 660, 4165. 
duty to furnish state bond, 193. 
commissions allowable for receiving and paying out township moneys, 4206. 
duties, 
in general enumerated, 4204. 
to draw from county treasurer moneys received for use of the township, 4206. 
to collect forfeits, 8022. 
depositing township funds in own name prohibited, penalty, 4209, 4210. 
as to payment of accounts allowed at township meetings, 4217. 
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TOWNSHIP — (continued). 
duties — (continued). 
as to order of payment of warrants, 3352-3354. 
ag to registration of warrants, 3352-3354. 
to keep a record of all warrants not paid for want of funds, 4211. 
to indorse warrants “not paid for want of funds,” 4211. 
to keep a record of the receipts and disbursements, 4205. 
to keep record of issuance of refunding bonds, 4034. 
to pay judgment recovered against township, personal liability, 4234. 
to file statement of account with township clerk, 4207. 
to exhibit report of town accounts together with vouchers, to township board at 
its annual meeting, 4205. 
penalty for neglect of duties, 4208. 
§ 10. Clerk. 
ex officio clerk of township board, 4218. 
election, term of office, 4087. 
oath of office, 4159, 4160, 4200. 
bond, 660, 4200. 
compensation, 4220. 
deputy clerks, 
appointment, oath of office, 4198. 
powers, : 
to administer oaths and take acknowledgment of instruments, 833, 4196. 
duties, 
to require officers to qualify, 671. 
as to securing the execution of official bond from township and school district 
officers, 670. 
to file bond of township assessor with the county auditor, 4167. 
to transmit to clerk of district court names of constables, 4201. 
to furnish clerk of district court with names of justices of the peace in the town- 
ship, penalties for neglect, 4202, 4203. 
to notify county auditor of amount of tax levied by board of supervisors, 4237. 
to make out list of delinquent road taxpayers, 2030. 
as to posting township by-laws, 4157. 
to post notice for drawing of jury, 819. 
to arrest and prosecute persons misappropriating seed grain furnished by the 
county, 3485. 
at township meeting, 4153, 4154. 
as to recording proceedings of township meetings, 4199. 
to keep a record of all proceedings of the township board, 4218. 
to keep record of funds received from county treasurer, 3348. 
to record and preserve all accounts audited by the township board or allowed at a 
township meeting, 4199. 
to keep records, books and papers of the township, 4197. 
penalty for neglect to require township officers to file bond, 671. 
8 11. Board of supervisors. 
ex officio, 
members of township board of health, 4175. 
members of town board of review, 2135. 
board of auditors, 4214. 
overseers of the poor, 2496, 2497. 
forest fire wardens, 4291. 
election, 4087. 
term of office, 4087. 
oath of office, 4159, 4160. 
compensation, 4220. 
organization, 4087. 
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TOWNSHIP — (continued). 
meetings, 
time and place for holding regular meeting, 4185, 4186. 
business to be transacted at regular meeting, 4187-4191. 
quorum, 4195. 
adjourned meeting, 4190. 
special meeting, 4190. 
meeting to make estimate of road labor, 2004, 2005. 
powers, 
in general enumerated, 4192, 4193. 
to prosecute actions for the benefit of the township, 4194. 
to purchase, lease and dispose of road machinery, 4269. 
to supervise highways and bridges, 4265. 
to submit to voters the question adopting “contract system” for improvement and 
repair of highways and bridges, 4266. 
to advertise for bids when contract system has been adopted, 4266. 
to establish a system of irrigation, 4263. 
to exercise right of eminent domain for irrigation purposes, 4263. 
to employ surveyors to mark section corners as fixed by the United States survey, 
4242. 
to establish section corners, 4245. 
as to establishment of free libraries, 4007. 
as to the destruction of noxious weeds, 623, 624. 
to accept resignation of township officers, 4171. 
duties, 
to attend to the defence of all legal proceedings against a township, 4230. 
to assist in filling vacancies in township offices, 696. 
to make selection of jurors, 820. 
to preserve section corners and quarter posts, 3437. 
as to preservation of section corner monuments, 4286-4290. 
as to examination of records of township officers, 3543. 
in respect to highways, 1977-1982. 
in proceedings for laying out a highway, 1981-1939. 
to fix per diem rate of road labor, when, 2013. 
to appointment of policeman in unorganized towns upon presentat 
3907. 
as to payment of judgments rendered against township, 4235. 
to levy tax for the payment of bonds issued by the township, 4256. 
to levy tax to provide for payment of refunding bonds issue by townships, 
as to settlement of controversies in respect to partition fences, 4299. 
as to electric railway right of way, 5145. 
in respect to right of way for telephone lines, 5144. 
to appointment of directors for free libraries, 4008. 
to advise with county board of review, 2139. 
in respect to Texas cattle, 2676. 
as to destruction of noxious weeds, 623, 624. 
as to destruction of gophers, 2869. 
vacancies, how filled, 4173. 
time for approval of township officers, 4188. 
time for auditing accounts and settle with road overseers, 4189. 
fees for establishment of partition fences, 4315. 
penalty for neglect of duty with respect to partition fences, 4314. 
§ 12. Road overscer. 
appointment, term of office, 4087. 
oath of oflice, 4159, 4160. 
duty as to filing notice of acceptance of office, 4170. 


ion of petition, 


4260. 
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§ 13. Police. 
police in unorganized towns and villages, 
procedure for appointment, 3907. 
police tax, 3908, 3909. 
bond of police, 3910. 
powers and duties of police, 3911. 
compensation, 3912. 
removal, 3913. 
§ 14. Pounds and pound masters. 
establishment and discontinuance of, 4249. 
pound master, appointment, 4249. 
office of pound master, 4251. 
notice of taking up estrays, 4251. 
sales of estrays, 4251. 
disposition of proceeds realized from sale of estrays, 4252. 
establishment by county commissioner in unorganized townships, 4252. 
duty of pound master to file notice of acceptance of office, 4170. 
§ 15. Public improvements. 
public improvements in townships having a population of six thousand inhabitants 
adjoining an incorporated city, 
procedure for establishment for improvements, 4091, 4092. 
plans and specifications, 4091, 4002. 
character of improvements that may be made, 4090. 
advertisement for bids, awards of contracts, 4093-4095. 
contractor’s bond, 4096. 
payment of contractor, 4101. 
special assessments, 4097-4100. 
apportionment of expense of improvements on the boundary line between the city 
and township, 4102. 
irrigation, 
petition for, election, 4262. 
tax, 4263, 4264. 
§ 16. Claims against township. 
how stated, 4222. 
verification of accounts, 4223, 4224. 
penalty for auditing claim not verified, 4225, 4226. 
§ 17. Sutts by or against toinshipe. 
manner of commencing actions, 4085. 
procedure, 4228. 
township to sue and be sued in its corporate name, exception, 4229. 
service of process in legal proceedings against a township, 4230. 
right to maintain action against township before a justice of the peace, 4231. 
right to recover actual damages in action to recover penalties for trespass on township 


lands, 4232. 
right to partition lands in proceedings to settle controversies in relation to township 


lands, 4233. 
execution upon judgments rendered against townships, 4234, 4235. 


§ 18. Finances. 
appropriations for free libraries, 4013. 
appropriation for fees required for filing of township officers’ bond, 672. 
’ indebtedness, 


limit of, in townships, 4253. ; ; . 
bonds and evidences of indebtedness issued by township to bear certificate stating 


that such bond or evidence of debt is within the debt limit, 3490. 
warrants indorsed “ not paid for want of funds” to bear interest until paid, 4211. 
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TOWNSHIP AUDITORS. 
_ See Townships, § 8. 


TOWNSHIP BONDS. 
See Bonds, State, County and Municipal, § 6. 


TOWNSHIP CLERK. 
See Townships, § 10. 


TOWNSHIP JUSTICE OF THE PEACE. 
See Justice of the Peace, § 14. 


TOWNSHIP MEETINGS. 
See Townships, § 6. 


TOWNSHIP SUPERVISORS. 
See Townships, § 11. 


TOWNSHIP TREASURER. 
See Townships, § 9. 


TOWN TREASURER. 
See Towns, § 7. 


TRACT. 
defined, 2074. 


TRACTION ENGINE. 


regulations affecting traction engines in villages, 3861 (11), 3863. 


TRADE DISCRIMINATION. 
unfair competition defined, 3043. 
forfeiture of charter or revocal of license because of, 3044. 
attorney-general to bring action, when, 3045. 
penalty for conviction, 3046. 
remedies to be cumulative, 3047. 


TRADE-MARK. 
defined, 9716. 
as property, 5246. 
as subject of ownership, 5464. 
appropriated for what, 5464. 
registration of, 2922. 
sale warrants genuineness of, 5982. 
for branding cattle, how obtained, 2601. 
of manufacturer of beverages to be recorded, 2922. 
counterfeiting, misdemeanor, 9711. 
keeping dies of trade-marks to defraud, misdemeanor, 9712. 
appropriating trade-marks or brands to deceive, 9713. 


selling goods bearing counterfeit trade-marks, misdemeanor, 9714. 


imitation of, punishment for, 9715. 

re-filling and selling bottles with marks or brands, 9716. 
keeping bottles with intent to re-fill, 9720. 

complaint; search; penalty, 9721. 

goods defined, 9717. 

affixing defined, 9718. 

—— when crime complete. 9718. 
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TRADES. 
prohibited on Sunday, 9239. 


TRAFFIC. 
public, as Sabbath breaking, 9235. 


TRANSFER. 

of obligations, see Obligations, 

as to fraudulent transfers, see Fraudulent Conveyances. 
$ 1. In general. 

definition, 5488. 

consideration unnecessary to validity of, 5489. 

is executed contract, 5489. 

action not abated by, 7408. 

a8 mode of acquisition of property, 5468. 

of bank stock, how made, 5160. 

of corporate stock by non-resident, 4556. 

of real property where one Spouse has been abandoned, 4418. 

of part of tract, manner of division of valuation, 2213. 

when may be shown to be mortgage, 6729. 

when deemed mortgage, 6727. 

of corporate stock, how made, 4527. 

of policy of life insurance, when permissible, 6629. 
§ 2. What may be transferred. 

transferability of property, 5490. 

possibility not transferable, 549]. 

right of re-entry not transferable, 5492. 

products may be, 5460. 

future interests pass by, 5277. 
§ 3. Mode of. 

by writing or parol, 5493. 

written transfers named, 5494. 

grant effectual only on delivery, 5495, 

delivery of grant presumed to be at its date, 5496. 

delivery is absolute, 5497, 

delivery in escrow, 5498. 

redelivery does not retransfer, 5499. 

When grant deemed to be constructively delivered, 5500. 
§ 4. Interpretation of grants, 

grant interpreted same as contract, 5501. 

limitation not controlled by words less clear, 5502. 

when recourse may be had to recitals, 5503. 

grant construed in favor of grantee except grant be public, 5504, 

former parts prevail, 5505. 

“ without issue ” defined, 5506. 

words of inheritance or succession unnecessary to transfer fee in real property, 5507, 
§ 5. Effect of. 

vests actual title, 5508. 

thing includes incidents, 5509. 

benefit may be taken by person though unnamed, 5510. 

of devised property, 5669. 


TRANSFER FACILITIES. 
to be afforded by railroad companies to all, 4706. 


TRANSFER TICKET. 
penalty for fraudulent use of, 4681. 
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TRANSPORTATION. 
defined, 4708. 
securing, by fraud, misdemeanor, 9973, 9974. 


TRAPS. 
for taking of bird or game animals, prohibited, 10289. 
use of, for fishing prohibited, 10310. 


TREASON. 
defined, 9447. 
misprision of, defined; punishment, 9448. 
petit abolished, 9460. 
conspiracy to commit, 9442. 
coverture no excuse for, 9213. 
jurisdiction of, 10510. 
number of witnesses required, 10839. 
requisite proof for conviction of, 10839. 
legislature may pardon or commute, 11097. 
punishment for, 9447, 9481. 
time of execution, 9481. 


TREATIES. 
judicial notice of, 7838. 
copies to be used, when, 7962. 


TREATING. 
by candidates prohibited, 934. 


TREES. 
on or near boundary lines, ownership of, 5355, 5356. 
provisions as to planting, 
bounty for tree planting along highways, 2813. 
limitation of bounty, 2814. 
proof of planting, 2815. 
examination and report by commissioners, 2816. 
duty of school boards as to planting trees about school houses, 1204. 
plans, specifications and estimates for planting of, by city, 3703. 
power of city to plant, maintain and preserve, 3702. 
general powers of the city as to planting trees, 3599 (8). 
power as to planting trees in cities under commission form of governmen 
planting of and regulations affecting trees in villages, 386] (15). 
injuring, 
injuring, punishment for, 10064. 
injuring fruit trees, punishment for, 10068. 
fouling public trees, misdemeanor, 10225. 
extent of probation, 10226. 
jurisdiction of justice’s court, 10227. 


t, 3818 (5). 








TREFOIL. 
as noxious weed, 2900. 


TRESPASS. 
trespassing of animals, see Animals, § 11. 
wilful trespass upon state lands, what constitutes, 358. 
penalty for, 358. 
on school lands, action for, 349, 358, 359. 
upon township lands, actual damages recoverable, in action for pen 
injury exceeds $12.50, 4232. 


alties where the 
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TRESPASS — (continued) , 


right of administrators and executors to maintain action for trespass, 8800. 
on real property, limitation of actions for, 7375, 

in freehold, misdemeanor, 10063. 

by hunters prohibited ; penalty, 10325-10327. 


TRIAL. 
of criminal action, see Criminal Procedure. 
change of venue in criminal actions, see Criminal Procedure. 
in county court, sce Courts, County, § 9. 
in county court with increased Jurisdiction, see Courts, County Court with Increased 
Jurisdiction, § 6, 
before village justice of the peace, see Village Justice of the Peace. 
before police Mugistrate, see Cities, § 18. 
§ 1. In general. 
defined, 7607. 
district court always open for, 7350. 
by whom cause triable, 7608. 
when another judge may be called for prejudice or bias, 7644, 8955. 
issues of fact, how tried, 7609. 
note of issue, contents of, 7610. 
notice of, 7610. 
order of issue on, 7610. 
either party may move, 7611. 
Separate trials where there are several defendants, 7611. 
who to furnish papers, 7612. 
§ 2. By the court, 
how jury waived, 7637. 
decisions to be made within what time, 7638. 
facts and conclusions to be separately stated, 7639. 
how findings waived, 7640. 
Preparation of findings by party, 7641. 
making up judgment, 7642. 
§ 3. By referee. 
reference by consent, 7645. 
fees of referee, 7645. 
reference without consent, 7646. 
who may serve as referee, 7647, 
objections to referee, ground of, 7648, 
hearing by court, 7649. 
how trial before referee conducted, 7650. 
oath of referee, 7651. 
may issue subpoena, 7872, 
§ 4. Of various questions and actions. 
of question of Sanity of defendant, 11064, 11066. 
in actions to quiet title, 8153. 
of contest of election, 1049. 
in bastardy procecdings, 10489, 10490-10496, 
§ 5. Place of. 
where property is, when, 7415. 
where cause arose, when, 7416. 
where another party resides, when, 7417. 
defendant must ask change, when, 7418. 
court may change place, when, 7419. 
transfer of papers where place is changed, 7419. 
of property without state, 9928, 
of prize fight, 9819. 
on preliminary hearing before magistrate, 10598, 
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TRIAL — (continued). 


§ 6. Change of place of. 
defendant must ask for, when, 7418. 
court may make, when, 7418. 
transfer of papers where venue has been changed, 7419. 
change of venue upon organization of new county, $230. 
in justice’s court, 9036-9038. 
in criminal action in justice’s court, 9141-9143. 
. Issues of. 
origin and classes of, 7603. 
issues of law defined, 7604. 
issues of fact classified, 7605. 
where issues both of law and fact arose in same case, order of trial, 7606. 
§ 8. Conduct of. 
order of trial, 7619. 
§ 9. Instructions. 
to be written, 7620. 
giving and refusing, 7621. 
to form part of judgment roll, 7689. 
§ 10. Eaceptions. 
defined, 7652. 
when deemed excepted to, 7653. 
exception settled at time or after, 7653a. 
exceptions on trial by referee, 7654. 
preparation and settlement of statement of case, 7655. 
specification of errors and insufficiency of evidence, 7656. 
application to supreme court when judge refuses to allow, 7657. 
settlement of statement of case in case of vagrancy, 7658. 
§ 11. Verdict. 
defined, 7304. 
new trial when verdict prevented, 7628. 
sealed verdict, 7629. 
how verdict received, 7630. 
correcting verdict, 7631. 
general and special verdict defined, 7632. 
when special verdict directed, how prepared, 7633. 
jury to find amount, 7634. 
verdict when judgment is rendered on pleadings, 7634. 
verdict in action for recovery on satisfied personal property, 7635. 
entries by clerk upon receiving verdict, 7636. 
direction of, by court, 7643. 
when vacated by court, 7665. 
of jury in justice’s court, 9089-9090. 
§ 12. New trial. 
defined, 7659. 
causes for, 7660. 
how application for, made, 7661. 
notice of intention to move for, not necessary, 7662. 
motion for, not necessary on appeal, 7842, 7843. 
contents of notice, when heard, 7663. 
time for motion; hearing, 7664. 
extension of time for application for, 7665. 
verdict vacated by court, 7666. 
rehearing of the facts involved in a decree or order of the county court, 8594-8507, 8598. 
time for, limited, when granted by supreme court, 7845. 
on appeal from justice’s court, 9180. 
in county courts of increased jurisdiction, 
civil actions, 8959. 


m 
~I 
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in county courts of increased jurisdiction — (continued). 
criminal actions, 8968, 
in condemnation proceedings, 8231. 
in mandamus proceedings, 8464. 
in insolvency proceedings, 8438. 
TRIAL, PLACE OF, 
See Trial, § 5, 


TRUST COMPANIES. 

§ 1. In general. 
formation of, 5205. 
when official bond not required by, 5213. 
transfer of trust to, 5214, 
compensation of, 5215. 
investment of trust funds, 5216. 
prohibited dealings, 5217, 
powers of court, 5218. 
duty of state examiner ag to, 5220. 
annual report of, 5218. 

§ 2. Capital stock. 
minimum amount, 5206. 
shares, 5206. 
certificates of deposits, state treasurer, duties, 5207, 
provisions relating to, 5219. 
increase of, 5219. 
reissuance, 5219. 

§ 3. Directors. 
qualifications of, 5208. 
terms of office, 5208. 
election of, 5209. 
officers, 5209. 
bonds of, 5209. 

§ 4. Powers of. 
in general, 5210. 
—— discretionary powers, 5210. 
——— power to accept trust, 5210. 


TRUSTEES, IN GENERAL. 
See Trusts. 
partners as trustees, 6395. 
duties of, in respect to buildings under their control, 2996. 
fraudulent appropriation by, as embezzlement, 9931-9933. 


TRUSTEES OF STATE INSTITUTIONS. 
See State Institutions. 


TRUSTS. 
§ 1. Nature and creation of. 
trusts, classified, 6271. 
voluntary trust defined, 6272. 
involuntary trust defined, 6273. 


definition of terms trustor, trustee and beneficiary, 6274, 


constructive trusts defined, 6275. 
for what purpose trusts may be created, 6276. 
how created as to trustor and beneficiary, 6277. 
—— as to trustee, 6278. 
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TRUSTS — (continued). 


§ 2. 


§ 3. 


§ 4. 


trusts, classified — (continued). 
trustee by wrongful detention, 6279. 
by fraud, 6280. 
Obligations of trustee. 
bound to act in highest good faith, 6281. 
trust property not to be used for trustee’s benefit, 6282: 
must not take part in transaction where his interest is adverse to beneficiary, 6283, 
must not use things to gain advantage over beneficiary, 6284. 
must not undertake adverse trusts, 6285. 
effect of acquiring adverse interests, 6286. 
violation of article as to fraud, 6287. 
presumption against trustee, 6288. 
liability, 
for mingling property, 6289. 
for unlawful use, 6290. 
for unauthorized use, 6291. 
for acts of co-trustee done with his consent, 6292. 
liability of trustee for trust funds invested in corporation, 4554. 
Obligation of third persons. 
when transferee involuntary trustee, 6293. 
trustec’s misapplication no prejudice to good faith, 6294. 
For benefit of third persons. 
nature and creation of the trust. 
scope of the chapter, 6295. 
by mutual consent enforceable before rescission, 6296. 
when court is trustor, 6297. 
nature of trust to be expressed in declaration, 6298. 
what constitutes declaration of trust, 6299. 
obligation of trustee, 
must follow directions, 6300. 
ordinary care and diligence required, 6301. 
duty as to appointment of successor, 6302. 
duty as to investment of trust moneys, 6303. 
—— liability for failure, 6304. 
cannot enforce claim purchased in contemplation of appointment, 6304a. 
power of trustees, : 
authority of trustees in general, 6305. . 
all co-trustees must act, 6306. 
discretionary power controlled by court, 6307. 
rights of trustees, 
payment of expenses incurred, 6308. 
compensation, 6309. 
involuntary trustee excluded, 6310. 
tcrmination of trust, 
how trust extinguished, 6311. 
trusts not revocable, 6312. 
how office vacated, 6313. 
discharge of trustee. 6314. 
removal by court, 6315. 
succession or appointment of new trustees, 
court may fill vacancies, 6316. 
trusts survive to co-trustees, 6317. 
court may appoint trustee, when, 6318. 





. In real property. 


as to real property, what are authorized, 5359. 
limitations on creation of, 5359-5363. 
in real property, invalid when, 5364. 
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TRUSTS — (continued ). 


presumption as to trusts in, 5365. 

innocent purchaser not prejudiced by implied or resulting trust, 5366. 
in real property, for what purpose created, 5367. 

in real property, when devise valid as power in trust, 5368. 

in real estate, when surplus subject to creditor’s claims, 5369. 

invalid, when valid as power in trusts, 5370. 

power in trusts as to any, prohibited, 5370. 

powers in trust, not prohibited, 5371. 

realty passes when trust is valid as power, 5372. 

valid trust in realty vesta whole estate in trustee, 5373. 

in real estate, contingent trust valid when, 5374. 

grantee or devisee of rea] property subject to, acquires legal estate, 5375. 
undisposed estates remain in author of trusts, 5376. 

disposal of beneficiary interests may be restrained, 5377. 

grant separate from trust when absolute, 5378. 

transfer of trust property in contravention of trust void, 5379, 
termination of, 5380. 


TUBERCULAR CATTLE. 
See Animals, § 6. 


TUBERCULOSIS. 
among cattle, see Animals, § 6. 
person afflicted with, not to marry, 4373, 4374. 
taxation for the prevention of, 2262-2268. 
state tuberculosis Sanitarium, 
establishment of, 2583. 
board of trustees of, 
membership of, 2584. 
qualifications of members, 2584, 
term of office of, 2584. 
removal of, 2584. 
compensation of, 2584. 
financial management of sanitarium, 2585. 
superintendent and other employees, 2586. 
reports of superintendent, 2586. 
admission to sanitarium, regulations of, 2587. 
costs and maintenance of patients, how paid, 2588. 
board of trustees may accept gifts, donations, etc., 2589. 
fraternal organizations may maintain cottages, 2596. 
application and permit for cottages, 2591. 
use of cottage, 2592. 
terms of admission to cottage, 2593. 


TUITION FUND. 
See Schools and School Districts, § 9. 


TUMBLING MUSTARD. 
a6 noxious weed, 2900. 


TURNIPS. 
weight of bushel of, 3006. 


TURPENTINE., 
judicial notice of inflammable character of, 7938. 
power of cities to regulate and prevent the storage of, 3599 (50). 
power of cities under commission form of government to regulate and prevent storage 
of, 3818 (45). 
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maintenance of, in penitentiary, see Penitentiary, § 8. 


TYPE-WRITING. 
type-written abstracts and briefs may be used in criminal cases, 11004. 


UMPIRE. 
attempt to intimidate, 9402. 
misconduct of, what is, 9342. 
accepting gifts, misdemeanor, 9343. 
receiving bribe, punishment, 9339. 


UNBORN CHILDREN. 
See After-born Children. 


UNDERTAKER. 
to be registered, 449. 
preparation of death certificate, 441. 
duty of, where death occurred without medical attendance, 442. 
duties of, generally, 443. 


UNDERTAKING. 
on appeal, See Appeal. 
in contempt proceedings, see Contempt, § 4. 
sub-division on Practice in Contempt. 
in arrest and bail, see Arrest and Bail. 
on appeal in justice’s court, 9165. 
where to be filed, 7963. 
fidelity insurance companies may be sole surety on, 4904. 


UNDUE INFLUENCE. 
defined, 5852. 
thing gained by, held in trust, 6280. 
as ground of rescission of contract, 5934. 
effect of, on will, 5742. 
undue influence exercised upon testator as a ground for contesting will after probate, 
8649. 


UNFAIR COMPETITION. 
defined, 3043. 


UNIFORM SYSTEM OF ACCOUNTING. 
See State Institutions. 


UNITED STATES. 
judgments of United States courts, see Judgments, § 11. 
defined, 7326. 
preference to be given to, by carrier, 6237. 
messages from agent of, entitled to preference, 6263. 
may be owner of property, 5254. 
as owner of lands under highwater mark, 5255. 
right to take property by eminent domain, 8203. 
appropriation of water by, 8270. 
property of, as exempt from taxation, 2078. 
claimants to lands of, right of action, 8164. 
bonds of, as investments of savings banks, 5198. . 
formula of bureau of animal industry to be sued for dipping solution, 2784. 
aid of, may be asked in case of riot, 10432. 
prisoners, maintenance of, by sheriffs, 11346-11348. 
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UNITED STATES COMMISSIONER. 
may take deposition, 7891. 


UNITED STATES SENATOR. 
to be nominated at primary election, 852. 
petition for primary election, when to be filed, 853. 
no fee required for filing petition at primery election, 853. 
nomination for office of, 863. 
pledge of legislative candidate at primary election, for, 854. 


UNITED STATES SURVEY RECORDS. 
to be preserved by seoretary of state, 123, 124. 
copies to be furnished by secretary of state, 125. 


UNIVERSITY OF NORTH DAKOTA. 
accounts, method of keeping, see State Institutions. 
where located, 1539. 
board of trustees to govern, 1540. 
trustees to be nominated by governor, 1541. 
vacancies in office, how to be filled, 1541. 
powers and duties of board, 1542. 
meetings of the board, 1543. 
quorum, 1543. 
number of meetings limited, 1544. 
government of university, powers of trustee, 1545. 
board may extend income, 1546. 
board can make repair, when, 1547. 
powers of university and faculty, 1549. 
trustees to make rules and by-laws, 1556. 
~— to fix salaries of members of the faculty, 1557. 
—— to appoint members of board of accountancy, 549. 
——— to receive fees from applicant for position of public accountant, 556. 

to issue certificate to public accountant, 551. 

president of, member of state board of education, 1423. 

treasurer, duties in general, 1808. 

object and departments of university, 1549. 

courses of instruction, 1550. 

Scandinavian language, 1551. 

who may become pupils, 1552. 

graduates entitled to certificate to teach, 1553. 

tuition fees of students, 1554. 

compensation of trustees, 1555. 

duty of dean of college of law, 1577. 

public health laboratory to be established, 1650. 

duty of directors of laboratory, 1651. 

duty of board of trustees to collect statistics, 1652. 

duty of board to preserve specimens, 1653. 

directors to issue bulletins, 1654. 

professor of bacteriology and pathology to be directors, 1655. 

appropriation for, 1656. 

establishment of biological station, 1567. 

duty of board of trustees as to, 1568. 

duties of director of station, 1569. 

site of such station, 1569. 

appropriation for building, 1570. 

appropriation for maintenance, 1571. 

duty of trustee, biological survey, 1562. 

extent of survey, 1563. 
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UNIVERSITY OF NORTH DAKOTA — (continued). 
metcorological statistics tabulated, 1564. 
specimens collected, 1565. 
map of the state to be prepared, 1566. 
biological survey, annual report of trustees as to, 1567. 
appropriation for biological survey, 1574. 
anuual appropriation for maintenance, 1575. 
appropriation for Cochrane library, 1576. 
schools of mining. 
mining experiment sub-station created, 1645. 
purposes of station, 1646. 
bulletins to be issued concerning experiments conducted, 1646. 
station to be controlled by board of trustees of university, 1647. 
location of experimental station, 1648. 
appropriation for, 1649. 
experimental test by school of mines, 1573. 
accounting officers, 1807, 1811, 1816. 
loan of muskets authorized, 1560. 
muskets when to be returned, 1561. 
secretary of state to furnish copies of general and special laws, 1558. 
supreme court reports, how obtained, 1509. 
requests for state appropriation, 1740. 
annual tax for maintenance of, 1416. 
portion of state fund raised by taxation, 1745. 


UNLAWFUL ASSEMBLY. 
defined, 9810. 
misdemeanor, 9811. 
order to disperse, 10433. 
procedure if rioters do not disperse, 10434. 


UNLAWFUL COHABITATION. 
See Adultery. 


UNORGANIZED COUNTIES. 
See Counties, § 12. 


UNSEAWORTHY. 
richts of mate or seaman as to unseaworthy vessel, 6164. 


USAGE. 
defined, 7301. 
judicial notice of, 7938. 
voyage fixed by mereantile insurance, 6575. 


USE AND OCCUPATION. 
of real property, action for, 8140. 


USUAL. 
defined, 7302. 


USURPATION. 
of office, punishment for, 9303. 


USURY. 
definition, 6073. 
legal interest for banking corporations, 5166. 
premiums of building and loan associations not, 5126. 
railroad corporations cannot plead, 4628. 
penalty for, 6076. 
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VACANCIES. 
See Office, § 3. 


VACATION, 
of judgment, see Judgment, § 9. 
issuance of writs in, 8474, 


VACCINATION. 
when required, 425. 


VAGRANCY. 
defined, 9658. 
penalty, 9659. 


VAGRANTS. ‘ 
children sent to reform school deemed, when, 11283. 
power of cities to restrain and punish, 3599 (56). 
power of cities under commission form of government to restrain and punish, 3818 (51). 


VALIDATING STATUTES AND OFFICIAL ACTS. 

acts of county officials in territory believed a part of the county, legalized, 3232. 

legalizing city ordinances relating to public improvements, 3766. 

legalizing contracts and obligations of cities incurred for public improvements which 
have been completed, 3767. 

legalizing special assessment for public improvement levied by officer of city, 3743a, 
3743b. 

proceedings for the incorporation of villages and cities legalized, 3555. 

legalizing special assessments levied in villages and cities since the year 1903, 3881, 3882, 

legalizing special assessments made by villages since 1903, 3743a, 3743b. 

legalizing acts of village marshal, 3892. 

legalizing taxes levied in townships for the years 1899 and: 1900, 4089. 


VALUABLE CONSIDERATION. 
defined, 7303. 


VALUATION. 
defined for purpose of fixing sales, 7290. 


VALUE. 
defined, 7075, 7303. 
method for estimating the value of property to a seller, 7177. 
method of estimating the value of property to a buyer of owner deprived of its pos- 
session, 7178. 
when the peculiar value of property to the owner may be recovered as damages, 7179. 
method of estimating the value of an instrument in writing, 7180. 
value of instrument in writing presumed to be that of the property to which it entitles 


its owner, 7180. 


VARIANCE. 
between allegations and proof, effect of, 7478-7480. 
in proof of arson, immaterial when, 9855. 


VAULTS. 
regulations affecting the construction, repair and use of, in cities, 3599 (42). 


in cities under commission form of government, 3818 (35). 





VEAL. 
selling of calf less than four weeks old, prohibited, 10207-10209. 
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VEGETABLES. 
power of the city to provide for the place and manner of sale, 3599 (36). 
power of cities to regulate the inspection of, 3599 (38). 
regulations affecting the sale of, under commission form of government, 3818 (29) (31) 


VEHICLES. 
to turn to the right on highways, 2051. 
public vehicles to be disinfected, 2957. 


VENDOR AND PURCHASER. 
as to specific performance of contract of sale, see Specific Performance. 
purchaser from pool or trust not liable for purchase price, 9958. 
disposition by executors or administrators of contracts for the purchase of land made 
by a decedent in his lifetime, 8783-8785. 
measure of damages for breach of agreement to convey real estate, 7151. 
measure of damages for breach of agreement to purchase real estate, 7152. 
when unpaid taxes become lien upon property as between, 2186. 
lien of special assessment for public improvement as between vendor and vendee, 
lien of vendor of realty, 6861, 6862. 
lien of vendor of personalty, 6864. 
purchaser’s lien on realty, 6865. 


3743. 


VENEREAL DISEASES. 
person afflicted with, not to marry, 4373, 4374. 


VENTILATION. 
of school buildings, 1493 
of hotel rooms, 2984. 


VENUE. 
See Trial, § 5. 


VENUE, CHANGE OF. 
See Trial, § 6. 


VERDICT. 
See Trial, § 11; in criminal cases, see Criminal Procedure, § 11. 


VERIFICATION. 
of pleadings, 7455. 
of pleadings in proceedings after judgment, 7855. 
of papers filed by investment company, 5223. 
of information, form of, 10632. 


VESSEL. 
See Ships and Shipping. 


VETERINARIANS. 
§ 1. Generally. 
permit to practice veterinary medicine, how procured, 2714. 
diplomas and certificates of veterinarians, 2715. _ 
misdemeanor to practice, when, 2716. 
examination for veterinarians, 2717. 
certificates to be recorded, 2718. 
gratuitous services, when not within application of article, 2719. 
witnesses and fees, 2720. 
district veterinarian, 
duties in respect to dipping stations, 2785. 
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§ 2. Veterinary medical examiners. 


qualifications of veterinarians, 2711. 
board of examiners, 
how appointed, 2712. 
term of office of, 2712. 
organization of board, 2713. 
meetings of board, 2713. 
duties of board, 2713. 


VIEW. 


by jury, 7622, 10855. 


VILLAGE BOARD OF REVIEW. 


See Taxes, § 14. 


VILLAGE BOARD OF TRUSTEES. 


See Villages, § 13. 


VILLAGE CLERK. 


See Villages, § 9. 


VILLAGE JUSTICE OF PEACE. 


See Justice of the Peace, § 13. 


VILLAGE MARSHAL. 


See Villages, § 10. 


VILLAGE RECORDER. 


See Villages, § 11. 


VILLAGES. 


§ 1. 


§ 2. 


as to elections in villages, see Elections, § 19. 
village justice’s court, see Justice of the Peace, § 13. 
bonds, see Bonds, State, County and Municipal, § 5. 
In general. 
procedure for changing name of villages, 3974-3979. 
payment of judgment rendered against village, 3868. 
electric railway right of way in, how granted, 5145. 
telephone line right of way in, how granted, 5144. 
necessity of showing compliance with the law as to its organization or publication of 
by-laws or ordinances in a suit instituted by, 3914. 
Organization, incorporation and dissolution. 
in villages embracing territory in more than one county, see infra, § 3. 
organization, 
procedure for adoption of present law by towns and villages incorporated under 
former law, 3015. 
division of property and apportionment of indebtedness upon organization of vil- 
lage, 3902. 
effect of organization upon debts and liabilities, 3916. 
incorporation, 
petition for incorporation, form and contents, 3843. 
duties and procedure by board of county commissioners upon presentation of petition 
for incorporation of village, 3844, 3845. 
submission of question to voters, election, manner of voting, 3844-3848. 
necessity of having territory surveyed and platted before making application, 3840. 
necessity of having census taken before presenting application for incorporation, 3841. 
incorporation proceedings legalized, 3555. 
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VILLAGES — (continued). 
dissolution of corporation, 
procedure, election, 3903. 
effect upon contracts in which the corporation is a party, 3904. 
§ 3. Villages embracing territory in more than one county. 
provisions for organization and incorporation, 3664a. 
population required, 3932. 
procedure, 
petition, form and contents, 3934. 
duty of county commissioners upon presentation of petition for incorporation, 
3934. 
census and survey, 3933. 
election, notice, canvass of votes, 3934-3936. 
chapter 30 of the political code applicable to the organization powers and duties 
of its officers, 3564b. 
officers, 
elective officers, enumerated, 3938. 
ASSeS80TS, 
how elected, 3938. 
appointment of, 3564c. 
taxes, 
assessment, levy and collection of taxes, 3564d. 
to be collected by county treasurer, 3940. 
board of equalization, 
powers and duties, 3939. 
clerks’ report to the county auditors, 3564d. 
$ 4. Corporate limits. 
procedure for changing, 3968-3973. 
procedure for extension of, 3898-3901. 
§ 5. Village plats. 
provisions for making and recording, 3942-3958. 
power of district court to correct errors, 3762-3765. 
vacation, 
by district courts, 3959-3961. 
by written declaration of proprietor, 3962-3966. 
§ 6. Wards and districts. 
wards, procedure for changing, 3980-3984. 
division of village into districts, 3849. 
§ 7. Officers, in general. 
state’s right to require persons to serve as, 7. 
elective officers, enumerated, 3854. 
oath of office, 3858. 
officers required to give bonds, enumerated, 3869. 
compensation, 3895. 
duties, 
to deliver books and papers to their successors in office, 3870. 
to report fires to the fire marshal department, 204. 
liability, 
for contracting indebtedness in excess of that authorized by law, 4043. 
penalty for failure to make official reports, 3542. 
grounds for removal, 3577. 
auditor of as member of town board of review, 2133. 
$ 8° Treasurer. 
ex-oflicio treasurer of the park district, 4067. 
bond, 3869. 
compensation, 3895, 
powers and duties, 
in general, enumerated, 3889. 
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VILLAGES — (continued). 
powers and dutics — (continued). 
to collect forfeits, 8022. 
to keep a record of the issuance of refunding bonds, 4034. 
§ 9. Clerk. 
ex-officio clerk of board of equalization, 3872. 
bond, 3869. 
compensation, 3895. 
duties, 
in general, enumerated, 3891. 
to make changes in the assessment list upon the change of boundaries of wards, 3983. 
to notify county auditor of the amount of tax levied, 3874. 
to keep records of all proceedings of the board of equalization and furnish a copy 
to the county auditor, 3873. 
to provide each street commissioner with road tax book, 38835. 
to report to state auditor regarding fire department, 3993. 
§ 10. Marshal. 
bond. 3869. 
compensation, 3895. 
powers and duties, 
in general, enumerated, 3892. 
as to enforcement of prohibition law, 10107. 
as to violation of chapter relative to government licenses, 10152. 
acts of village marshal legalized, 3892. 
§ 11. Recorder. 
power to administer oaths and take acknowledgment of instruments, 833, 4196. 
§ 12. Assessor. 
duties in general, enumerated, 3871. 
compensation, 3871, 3895. 
§ 13. Board of trustees. 
ex-officio members of, 
board of equalization, 3872. 
board of health, 4175. 
to act as overscers of the poor, 2527. 
oath of office, 3858. 
compensation, 3895. 
organization, election of officers, 3858. 
president, 
ex-oflicio chairman of village board of equalization, 3872. 
member of town board of review, 2133. 
duty to advise with county board of review, 2139. 
village meetings, 
special meeting, how called, notice, 3860. 
powers, 
to have a common seal and alter the same, 3861 (1). 
to control the finances and property of the village, 3861 (2). 
to purchase, hold or convey real and personal property for use of the corporation, 
3861 (2). 
to provide for the erection and care of public buildings, 3861 (2). 
as to care of public grounds, 3861 (15). 
to insure the public property, 3861 (13). 
as to establishment of free libraries, 4007. 
to purchase and dispose of real estate for streets, alleys, parks and public grounds, 
3861 (2). 
to lay out, improve or vacate streets, alleys, sewers, sidewalks and crossings, 386i 
(9), 3989. 
as to grading, paving and improvement of streets, 3893. 
as to improvement and repair of buildings and sidewalks, 3893. 
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VILLAGES — (continued). 
powers — (continued). 
to expend portion of road tax for improvement of public highways outside of the 
corporate limite of the village, 3888. 
certain powers relative to sidewalks, sewers, paving and water mains conferred upon 
city council extended to board of trustees of incorporated villages, 3862. 
as to regulation and registration of vehicles, 3863. 
to regulate the speed of vehicles and trains, 3861 (11). 
to regulate the shores and wharves along navigable streams, 3864. 
to appoint street commissioners and fire wardens, 3861 (10). 
to organize and regulate fire companies and provide necessary apparatus, 3861 (3), 
3990. 
to compel owners of buildings to provide ladders and fire buckets, 3861 (3). 
to regulate the storage of explosives, 3861 (3). 
to regulate the deposit of ashes, 3861 (3). 
to appoint fire wardens for the inspection of buildings, 3861 (3). 
to regulate the manner of putting up stoves and stovepipes, 3861 (3). 
to regulate and prevent bonfires, the use of fireworks and discharge of firearms, 
3861 (3). 
to compel the inhabitants to aid in extinguishment of fires, 3861 (3). 
to construct and maintain a system of waterworks wells, and pumps, 3861 (3). 
to construct, repair and regulate the use of drains, sewers and cess pools, 3861 (4). 
as to adopting measures for the preservation of the public health, 3861 (4). 
as to nuisances, 3861 (4). ; 
as to peddlers, salesmen, pawnbrokers, keepers of ordinaries and other exhibitions, 
shows, and amusements, 3861 (4). 
to restrain and prohibit the running at large of animals, 3861 (5). 
to impose a tax or license on dogs, 3861 (5). 
to license, regulate, tax or prohibit billiards, bagatelle, and other similar tables, 
3861 (6). 
to license, regulate, tax or prohibit pins alleys and ball alleys, 3861 (6). 
to restrain and prohibit gambling and gambling houses, 3861 (6). 
to authorize the seizure and destruction of gambling apparatus, 3861 (6). 
to prohibit the sale or exhibition of obscene or immoral publications and pictures, 
3861 (6). 
to suppress bawdy and disorderly houses, 3861 (6). 
to license, regulate and restrain auction establishments, traveling peddlers and pub- 
lic exhibitions, 3861 (7). 
to establish and regulate markets and build market houses, 3861 (8). 
to regulate and prevent the flying of flags, banners or signe, 3361 (11). 
to regulate traflic and sales upon the streets, sidewalks and public places, 3861 (11). 
as to riots and disorderly assemblies, 3861 (12). 
as to establishment of jails, 3861 (12). 
as to planting of trees, 3861 (15). 
as to cemeteries, 3861 (14). 
to levy and collect annual taxes, 3861 (16). 
as to offensive or unwholesome business or establishments, 3861 (17). — 
as to packing houses, smoke houses, renderies and slaughter-houses, 3861 (17). 
to enact ordinances, 3861 (18). 
prescribe fines and penalties for violation of by-laws or ordinances, 3861 (19). 
to grant franchises for the furnishing of public utilities, 3861 (20). 
to prosecute and defend suits, 3859. 
duties, 
as to examination of records of village officers, 3543. 
as to selecting jurors, 820. 
to publish annual statement of village treasurer as to receipt an 
village funds, 3890. 
upon presentation of petition for extension of corporate limits, 3 





d expenditures of 
898-3900. 
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VILLAGES — (continued). 
vacancy, 
how filled, 3857. 
$ 14. Ordinanoes. 
as to the enactment of, 3861 (18). 
provision for publication before taking effect, 3861 (18). 
how proven, 3931. 
punishment for violation, 3926. 
§ 15. Fire department. 
fire warden, duties, in general, enumerated, 3894. 
chief of fire department, duty to report fires to the fire marshal department, 204. 
power to purchase fire apparatus, 3861 (3), 3990. 
insurance tax for fire department, 3993-3998. 
firemen’s relief association pension funds, 3909-4006. 
§ l5a. Police officers. 
police in unorganized villages and towns, 3907-3913. 
organization of, under special statutes, 10426. 
duties of, 
to arrest without warrant, when, 10057. 
to attend public meetings, 10427. 
as to enforcement of prohibition law, 10107. 
as to prize fight, 9820, 9821. 
to enforce snuff law, 10182. 
as to false and misleading advertising, 9990. 
§ 16. Eminent domain. 
right to take property by eminent domain, 8203. 
for the laying out, improving or vacating streets, alleys, sewers, sidewalks and 
crossings, 3985, 3987. 
§ 17. Public tmprovements. 
as to parks, see infra, § 18. 
streets and alleys, 
procedure for laying out and improving, 3986. 
petition for building or repairing, 3896. 
method of establishing grade, 3088. 
vacation, 
procedure, appeal, 3989. 
sidewalks, 
petition for building or repairing, 3893. 
notice to owner to construct or repair, 3905. 
duty of adjoining land owners to construct and keep in good repair, 3905. 
power of board of trustees to construct or repair and assess the cost against abut- 
ting owners, 3905. 
selection of materials and establishment of grade, 3905. 
method of fixing grade, 3988. 
public places, 
procedure for laying out and improving, 3986. 
procedure for vacation, appeal, 3989. 
special assessments, 
power to levy and collect for sidewalke and street improvements, in general, 4042. 
collection of assessments against abutting owners for failure to build or construct 
sidewalks, 3906. 
duties of village clerk and county auditors as to assessments levied against abut- 
ting property owners for failure to construct or repair sidewalks, 3906. 
special assessments levied since year 1903, validated, 3743a, 3743b, 3881, 3882. 
§ 18. Parks. 
parks, 
right to acquire land for park purposes by gift or devise, 4054. 
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VILLAGES — (continued). 
park districts, 
procedure for creation of park district, 4064, 4065. 
corporate powers, 4066. 
village treasurer ex officio treasurer of park district, 4067. 
board of commissioners, 
election, 4067. 
qualifications, 4067. 
term of office, 4067. 
compensation, 4067. 
power of in general, enumerated, 4068, 4069. 
meetings, time of holding, 4069. 
to be governed by general laws, 4071. 
vacancy, how filled, 4067. 
contract, members of park commission not to be interested in, 4067. 
actions for violation of rules and ordinances, 4070. 
$ 19. Finances. 
accounts, how audited, 3866. 
appropriation of village funds, 3865. 
for free libraries, 4013. 
warrants for payment of village funds, how drawn, 3867. 
indebtedness, 
manner of incurring indebtedness, and contracting loans, 3868. 
limitation of indebtedness, 
in general, 2218. 
of villages having a population of not less than three thousand, 4043. 


VILLAGE TREASURER. 
See Villages, § 8. 


VIOLENCE. 
to compel form of religious belief, as misdemeanor, 9245. 


VISITORS. 
reculationa for, at penitentiary, 11208. 


VITAL STATISTICS. 
See Health, § 4. 


VOTERS. 
See Elections, § 3. 


VOUCHERS. 
state, numbered and filed consecutively, 646. 


VOYAGE. 
in marine ingurance, see Insurance, § 5. 


WAGES. 
See Master and Servant. 
of minor child, to whom paid, 4437. 
of mate and seaman, 6167-6176. 
mectings for obtaining advance in, not conspiracy, 9443. 


WAGON ROAD CORPORATION. 
“ee Highways, § 17. 
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WAIVER. 
§ 1. In general. 
advantage of the law may be waived, when, 7247. 
of provisions relative to foreclosure of chattel mortgage, prohibited, 8131. 
of rights and obligations of contracts, when, 7136. 
of lien in partition, 8030. 
of lien of vendor of realty, 6862. 
waiver of interest by accepting payment of principal, 7144. 
of misnomer against corporations, 7983. 
of findings, 7640. 
of jury in justice’s court, 9076. 
of protest, defined, 6996. 
of confidential communications, 7924. 
of option as to time, place or manner of delivery of personalty, 5970. 
of notice of demand before sale of pledge, 6787, 6788. 
§ 2. Of objecticns. 
j of objections to complaint, 7447. 
of objections to mode of offer of performance, 5816. 
of objections to deposition, 7908. 
§ 3. As to notice of loss. 
of defects in notice of loss, 6543. 
of delay in service of notice of loss, 6544. 
of service of proof of loss, how made, 6545. 


WALL. 
right to use as easement, 5330. 


WAR. 
limitation of actions in case of, 7387. 


WARDEN. 
game, see Game and Fish. 
of penitentiary, see Penitentiary. 


WAREHOUSE RECEIPTS. 

what to contain, 3112, 3113. 

to be canceled, when, 10033. 

issue of fraudulent, how punished, 10029. 
exception, 10030. 
issuance of duplicate, 10031. 





WAREHOUSES. 
§ 1. In general. 
duties and powers of commissioners of railroads as to, 3100, 3101. 
rules to be published, 3102. 
grades for grain to be established, 3103. 
agente at Minnesota terminals; reports to commissioners, 3104. 
grading of grain, 3105. 
penalty for violation of article, 3106. 
public warehouse defined, 3107. 
license for warehouse, how obtained; fee, 3108. 
license to be conspicuously posted; penalty, 3109. 
refund of license fee of public grain warehouses authorized, when, 3110. 
bond of warehouseman, 3111. 
warehouse receipts, what to contain, 3112, 3113. 
delivery of grain to warehouse, a bailment and not sale, when, 3114. 


insolvency of warehouseman, 3114. 
refusal of warehousemen to redeliver grain, a larceny; punishment, 3115. 


rates of storage, 3116. 
penalty for violation of article, 3117. 
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WAREHOUSES — (continued) . ae 
owners of, may construct side tracks to railroads, 4766. . 
when carrier becomes warehouseman, 6204. 
sale of unclaimed property by warehousemen, 6208. 
§ 2. Taxation of. 
as personal property subject to teration: 2103. 
assessment of grain in, 2111. 
lien of agent or warehouseman for taxes, 2112. 
penalty for making false statement in respect to, 2113. 
§ 3. Warehouse on railway right of way. 
application for, 3118. 
compensation to railroad, 3119. 
procedure in district to establish warehouse on railway right of way, 3120. 
trial; election of gross sum or annual rental, 3121. 
forfeiture; appeal; costs, 3122. 
to be deemed public, 3123. 
to be kept open, when, 3123. 
erection of, 3124. 
sidetracks to be provided by railroad company, 3125. 
§ 4. Certificate of inspection and weight. 
certificate to be returned to local buyer, 3126, 3128. 
duty of local buyer, 3127. 
penalty, 3129. 
§ 5. Uniform accounting by. 
railroad commission to formulate system of uniform accounting, 3130. 
examination of financial accounts of warehousemen, 3131. 
certificate of examination, 3132. 
penalty for interfering with examiner, 3133. 
fees for installation and examination, 3134. 
8 6. Reports of elevators and warehouses. 
report of grain shipments, 3135. 
report of independent or track buyers, 3136. 
commissioner of agriculture and labor to furnish blanks, 3137. 
§ 7. Storage companies. 
keepers of public warehouses to be licensed, 3138. 
bonds of storage companies, 3139. 
subject to action in name of state, 3140. 
property stored to be insured, 3141. 
title to goods stored, 3142. 
storage charges; no discrimination, 3143. 
penalty, 3144. 
lien for storage charges, 3145. 
storage business not to be carried on without license, 3146. 
penalty for violation of article, 3147. 
article not to apply to implement transfer company or railroad or transportation 
pany, 3148. 
§ 8. Cold storage. 
definition of terme, 
cold storage, 3149. 
cold stored, 3149. 
articles of food, 3149. 
license to operate cold storage warehouse; fee, 3150. 
suspension of license for unsanitary condition, 3151. 
record and reports of food products in storage, 3152. 
storage of diseased or tainted articles, 3153. 
inspection and supervision of warehouses, 3154. 
date of receipt and withdrawal to be marked on containers, 3155. 
period in which products may be kept in cold storage, 3156. 


com- 
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WAREHOUSES — (continued). 

regulation of sale of cold storage goods, 3157. 

return of goods to cold storage prohibited, 3158. 

food commiesioner to make rules and regulations, 3159. 

penalty for violation of article, 3160. 

what constitutes violation of law, 3161. 
$ 9. Membership of Superior grain and warehouse commission. 

appointment, 3162. 

term of office, 3162, 3163. 

salary of, 3162, 3163. 


WARRANTS. 
See Bench Warrant; Search Warrant. 
in criminal proceedings, see Criminal Proceeding. 
defined, 10536. 
of death, requisites of, 10968. 
to seize personalty covered by lien, 8138. 
form of in justice’s court, 9134. 


WARRANTIES. 

of personal property, see Sales. 

lineal and collateral, abolished, 5526. 

defined, 5973. 

scope of general, 5988. 

agent may warrant title to personalty, 6344. 

avent’s warrants as authority to act, 6358. 

implied warranty in marine insurance, 6567-6574. 

in insurance contracts, 6519-6528. 

measure of damages for breach of covenant of warranty in deeds of conveyance of real 
estate, 7149. 

measure of damages for breach of warranty of agent’s authority, 7163. 

measure of damages for breach of warranty of title of personal property, 7157. 


WARRANTS ON STATE TREASURY. 
drawn by state auditor, 132. 
requisites, 641. 
register of, to be kept by state auditor, 132. 
drawn only when fund in state treasury, 132. 
warrants upon state treasury to be issued consecutively in same order as vouchers are 
received, 646. 
for payments out of twine plant appropriating fund, 11249-11252. 
funding, when and by whom issued, 2305. 
redemption by state treasurer, 149. 
disposition of redeemed warrants, 148. 


WASH ROOM. 
in hotel or restaurant, individual towels required, 2984. 


WASTE. 
action for, 8145. 
when actionable, 8167. 
—— when and to whom judgment given, 8168. 
restraint of, during period of redemption after execution sale, 7761. 
on mortgaged premises restrained, 8116. 
procedure in real estate to recover fer, when, 8161. 
duty of executors and administrators to protect the real property of decedent from 
waste or other injury, 8707. 
right of administrators and executors to maintain action for waste, 8800. 
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WATER CLOSETS. 


in hotels, regulations of, 2984. 


WATERING TROUGHS. 


bounty for, 2038. 


WATERS. 


§ 1. 


§ 2. 


§ 3. 


§ 4. 


§ 5. 


§ 6. 


See Irrigation; Ships and Shipping. 

In general. 

what included in term land, 5341. 

water course defined, 5341a. 

destruction of water course, penalty, 10228. 

ownership of land below high water mark, 5255. 

bridges across, 19535. 

power of villages to regulate shores and wharves along navigable streams, 3864. 

personal property of water company, where to be listed for taxation, 2097. 

pure water to be furnished hotel guests, 2994. 

breaking pipes, punishment for, 10083. 

fouling, with gas powder or refuse, misdemeanor, 9747. 

obstructing navigation, misdemeanor, 9785. 

Navigable stream. 

ownership of islands in, 5475. 

boundaries by, 5352. 

to be deemed public highways, 5353. 

lawful to boom logs in, 3056. 

rights of riparian owners, 5352. 

Non-navigable streams. 

rights of owners upon, to stream and bed thereof, 5352. * ° 

ownership of islands in, 5476. 

Accession or loss of real property by streams. 

ownership of riparian accretions, 5473. 

land removed by stream may be reclaimed, 5474. 

islands and accretions in streams, ownership of, 5475, 5476. 

island formed by new channels, ownership of, 5477. 

indemnity for new channel taken by stream, 5478. 

Easements in waters. 

rights relative to, as easement, 5330. 

right of receiving from or discharging same upon land, as easement, 5330. 

right to take as easement, 5330, 5331. 

Municipal water supply. 

generally as to public improvements in cities, see Cities, § 21. 

authority and procedure for establishment, maintenance and sale of in cities, 
villages, 3990-3992. 

plans, specifications and estimates for establishment by city, 3703. 

power of the city to regulate the laying of water mains and pipes, 3599 (13). 

cities under commission form of government, 3818 (7). 

of villages, 3861 (20). 

power of the city to regulate the manner in which connections with water 
be made, 3599 (34). 

cities under commission form of government, 3818 (27). 

regulation for connection with water mains upon improvement of street, 3740. 

power of cities to regulate rates for, 3607-3609. 

power of city to create improvement district, 3698. 

construction and regulations affecting the use of water works in villages, 3861 (3). 


towns and 








mains may 





WATERS OF THIS STATE. 


as uscd in game and fish law, defined, 10275. 
See generally, Waters. 
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WEAPON. 
to be taken from persons arrested, when, 10577. 
furnishing, to aid escape, punishment, 9356. 
search of accused for dangerous, 11149. 
forfeiture of, when found on person convicted of crime, 11096. 
carrying concealed, misdemeanor, 9770. 
See also Firearms. 


WEEDS. 
what constitutes, 2910. 
defined, 2817. 
Canada thistles declared public nuisance, 626. 
certain grasses declared public nuisance, 623. 
treatment of thistles and quack grass on cultivated lands, 626. 
landowner’s failure to exterminate, penalty, 631. 
on highway to be destroyed, 1986, 1987. 
to be cut and removed from highway, 2002, 2003. 
upon railway right of way, to be burned, 2807. 
manner of destroying noxious weeds, 2817. 
decision of county commissioners as to time and manner of destroying weeds to be 
published, 2818. 
road supervisors to destroy, 2819. 
penalty for failure of highway officer to destroy weeds, 2820. 
powers of officers charged with enforcement of law for extermination of noxious weeds, 
630. 
prevention of spread of, 
care to be exercised in threshing operations, 2821. 
duty to clean threshing separator, 2822. 
penalty for violation of article, 2823. 
power of electors at township eae to authorize expenditures for the destruction of 
noxious weeds, 4088. 
penalty for officer’s neglect to enforce law for extermination of noxious weeds, 630. 
commissioner of noxious weeds, 
appointment, 624. 
term of office; compensation, 624. 
fund for payment of commissioner’s salary, 626. 
duties, 
in general, enumerated, 625, 626. 
to prosecute violations of law for extermination of noxious weeds, 628. 
to take possession of cultivated land for treatment of noxious weeds; appeal, 


626. 
report, 629. 


WEIGH MASTERS. 
appointment, duties and powers of, 3018, 3019. 
making false entries, misdemeanor, 9844. 


WEIGHTS AND MEASURES. 
$ 1. In general. 
sheriff to be inspector and sealer, 2998. 
tests of, when made; report, 2999. 
standard of, established, 3000. 
county commissioner to purchase duplicate weights and measures, 3001. 
fees, 3002. 
penalty for false weights and measures, 3003. 
complaint, how alleged, 3004. 
penalty for misleading inspector, 3005. 
bushel to consist of how many pounds, 3006. 


products enumerated, 3006. ; 
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WEIGHTS AND MEASURES — (continued). 

ton of hay, cubic measure of, 3007. 

perch of stone, 3008. 

standard of weights and measures to be kept by state treasurer, 3009. 

number of pounds to be put on bale of hay, 9763, 9764. 
§ 2. Of food. 

food to be sold by weight, measure or count, 3010. 

weight of lard, 3011. 

weight of bread, 3012. 

penalty for violation of the act, 3013. 

standard milk and cream measurers, 2853. 

teats of milk and cream, 2854. 
§ 3. False. 

use of, how punished, 9983. 

retaining in possession, how punished, 9984. 

officer may seize same, 9985. 

may be tested and destroyed, when, 9986. 

duty of state’s attorney, 9987. 

stamping false weight or tare, misdemeanor, 9988. 


WELLS. 
bounty for, 2039. 
duty to fill or cover abandoned, 2000, 2001. 
cost of filling abandoned, how paid, 2001. 


WHARF. 
right to take property by eminent domain for, 8203. 
general powers of the city to establish and improve, 3599 (7). 
power to establish, regulate and improve in cities under commission form of goverr- 
ment, 3818 (5). 
power of villages to regulate, 3864. 


WHEAT. 
rate of taxation of, 2256. 
weight of bushel of, 3006. 


WHISKEY. 
defined, 10157. 
intoxicating liquor, 10105. 
judicial notice of, 7938. 


WHITE COCKLE. 
as noxious weed, 2900. 


WHITE SLAVERY. 
See Prostitution, 


WHITE STONE HILL BATTLEFIELD COMMISSION. 
grant of government land accepted, 383. 
appointment by governor, 387. 
term of office, 387. 
organization of, 388. 
duties of, 388. 
custodian for the state, 388. 
no compensation for members of, 389. 
state treasurer as custodian of funds of, 390. 
vouchers, how approved and filed, 391. 
report to governor, when, 392. 
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power to sell portion of land, 393. 
proceeds, how used, 394. 
proceeds, how expended, 395. 
expenses of sale, how paid, 396. 


WIDOW. 
allowance to widow out of husband’s estate, see Estates of Deceased Persons, § 4. 


rights of, in homestead estate, 5627. 
takes by succession, when, 5743. 


WILD ANIMALS. 
as property, when, 5247, 


WILD BUCKWHEAT. 
as noxious weed, 2900. 


WILD OATS. 
a8 & noxious weed, 2817, 2900. 


WILD ONIONS. 
a8 noxious weed, 2900. 


WILFUL. 
act of negligence, liability of, 5948. 


WILFUL NEGLECT. 
as ground for divorce, defined, 4384. 


WILFULNESS. 
insurance cOmpany not liable for loss caused by, 6540. 


WILFULLY. 
- defined, 10357. 


WILLS. 

See Succession; Executors and Administrators ; Estates of Deceased Persons. 
§ 1. In general. 

who may make, 5640. 

rights of martied women, 5641. 

of idiots, invalid, 4345. 

undue influence, effect of, 5642. 

what may be willed, 5643. 

proof of lost will, 5659. 

who may take under. 5644. 

when descendants of devisee take under, 5679. 

acquisition of property by will, 5468. 

devise of land conveys what, 5678. 

homestead may be devised subject to homestead estate, 5632. 

gifts in view of death not affected by, 5544. 

rights of purchaser or incumbrancer in good faith not impaired by devise, when, 5727. 

duties of life legatees, 5728. 

liability of devisees and legatees, 5740. 

creation of power by, 5394. 

execution of power by, 5404. 

feloniously causing the death of another bar to taking under will, 5683. 


forgery of, 9882. 
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$ 2. Kinds of wills. 
nuncupative, requisites of, 5645.‘ 
mutual, validity of, 5646. 
conditional, when denied probate, 5647. 
olographic, 5647. 
$ 3. Codicil. 
codicil included in term will, 5738, 7308. 
revocation of will revokes codicil, 5673. 
when codicil republishes, 5652. 
§ 4. Execution of. 
manner of execution, 5649. 
attestation of, 5649. 
nuncupative, what unnecessary in, 5650. 
how witnessed, 5651. 
$ 5. Witnesses. 
number, 5649. 
mode of signing, 5649. 
when gift to witness void, 5680. 
witness to take if entitled to share in estate, 5681. 
subsequent incompetency of witness, effect of, 5682. 
showing necessary to admit the will to probate in the absence of a subscribing witness, 
8642. 
$ 6. Deposit of, with county judge. 
duties of county judge, 5656. 
how disposed of, 5657. 
to be opened after death by county judge, 5658. 
§ 7. Revocation. 
how made, 5660. 
cancellation must be proved, 5661. 
effect of partial erasure, 5662. 
revocation of will not declared, 5663. 
when subsequent revokes prior, 5664. 
revocation does not revive former will without expressing words, 5669. 
validity of, after issue, 5666. 
for one unprovided for, 5667. 
marriage of women revokes, 5668. 
effect of will of devised property, 5669. 
partial disposal, effect of, 5671. 
when instrument effects revocation, 5672. 
incumbrance not revocation, 5670. 
revocation of will revokes codicil, 5673. 
§ 8. Production of wills for probate. 
duty of county judge having custody of will, 8628. = ; 
duty of a Sica of wills to clive: the same to county judge; liability for failure, 
8629. 
duty of executor named in a will to present the same for probate, 8653. 
compulsory production of wills, 8630. 
procedure for the discovery of lost will, 8800. 
§ 9. Probate. ) 
power of county court to admit wills to probate, 8525. 
power of county court to revoke probate of will, 8525. 
probate of nuncupative will, 8631. 
probate of foreign will, 8672. 
original will to be filed in the office of the county judge, 8632. 
will not effective until probated, 8633. 
limitation of time for probate of wills, in general, 8634. 
who may present petition for the probate of a will, 8635. 
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form of petition to probate a will, 8635. 
parties who must be cited; form of citation, 8636, 8637. 
service of notice to persons not named in the petition, 8637. 
executor to accept trust, 8639. 
discretion of the county judge to admit will on the testimony of only one witness, 8640. 
ges necessary to admit the wills to probate in the absence of a subscribing witness, 
procedure for the probate of lost or destroyed wills, 8643. 
power of the county judge in proceedings for the probate of a will; evidence, 8644. 
form of decree admitting or refusing will to probate, 8645. 
certificate of probate, 8646. 
form of decree admitting to probate a lost or destroyed will, 8647. 
will admitted to probate to be recorded in the record of wills, 8648. 
conclusiveness of decree admitting will to probate, 8650. 
§ 10. Contest of probate. 
contest of the probate of nuncupative wills and appointment of executors and adminis- 
trators, 8631. 
what may be alleged in answer to petition to probate of will, 8638. 
evidence, 8641. 
procedure, 8641. 
$ 11. Contesting will after probate. 
limitation of action, 8649. 
grounds for, in general, enumerated, 8649. 
procedure, 8049. 
costs, 8649. 
§ 12. Payment of testator’s debts. 
property chargeable with debts, 5721. 
order of resort for payment of, 5722. 
proportionate liability of devisee and legatee for debts of the estate, 8782. 
liability of real and personal property given by will to legatees and devisees for the 
payment of debts, order of payment, 8733. 
§ 13. Interpretation of. 
intention of testator governs, 5685. 
oral declarations excluded by will, 5686. 
rules of interpretation, 5687. 
several instruments to be construed together, 5688. 
all parts construed together not reconcilable, latter prevails, 5689. 
distinctive devise not affected by words less clear, 5690. 
ambiguity explained by reference to other parts, 5691. 
words to be taken in ordinary sense, 5692. 
other expression to be given effect, 5693. 
intestacy to be prevented, 5694. 
technical words, how construed, 5695. 
unnecessery, 5696. 
term heirs unnecessary to devise fee, 5697. 
to what time words referring to death or survivorship relate, 5704. 
class includes all, when, 5705. 
unborn child included in class, 5707. 
realty deemed personalty, when, 5706. 
imperfections and discrepancies corrected, how, 5708. 
devise or legacy, ownership in common, 5718. 
advancement not to be taken as ademption of legacy, 5719. 
§ 14. Child unprovided for in will. 
child unprovided for succeeds as in intestacy, 5674. 
child omitted succeeds as in intestacy, 5675. 
rules governing assignment of share of children omitted or unprovided for, 5676. 
when children unprovided for or omitted take nothing under these provisions, 5677. 





3099 


INDEX. 
(References are to sections.) 
WILLS — (continued). 
§ 15. What passes by will, 
after-acquired property passes, 5684. 
property embraced in power passes by will, 5698. 
when all property passes, 5699. 
devise of residue passes, when, 5700. 
bequest of residue passes, when, 5701. 
when property passes to those entitled to succeed, 5702, 5703. 
future interests pass by, 5277. 
§ 16. Legacies. 
classified, 5720. 
order of property resorted to for payment of, 5723. 
preferred legacies, 5724. 
rules governing abatement, 5726. 
specific devise or legacy; when sale ordered, 5726. 
bequest of income or interest accrues from date of testator’s death, 5729, 5733. 
legacy in fear of death may be satisfied before death, 5730, 5733. 
when due, 5731, 5733. 
when annuities commence, 5732, 5733. 
interest on, 5732, 5733. 
validity and effect of a bequest of a debt or demand of the testator as against creditors, 
8718. 
payment of legacies upon distribution of estates, 8762. 
§ 17. Vesting of bequests and legacies. 
at death of testator, 5709. 
vested, testamentary disposition divests, when, 5710. 
§ 18. Death of devisee. 
when disposition fails, 5711. 
interest in remainder unaffected, 5712. 
§ 19. Conditional disposition. 
defined, 5713. 
condition precedent, 
defined, 5714. 
when disposition on condition vests, 5714. 
when conditions deemed performed, 5715. 
conditions subsequent defined, 5716. 
§ 20. Conflict of laws. 
what law governs, generally, 5739. 
law of place governs, when, 5653-5655. 
law governing testamentary disposition of property, 8863. 


WINDING UP. 
of financial corporation by state banking board, 4599. 


WINDOW. 
may be broken in making arrest, when, 10593. 


WINE. 
defined, 10157. 
intoxicating liquor, 10100. 


WIRE FENCE. 
declared legal fence, 4295. 


WITNESSES. 
in preliminary examination, see Criminal Procedure, § 5. 
§ 1. ln general. : 
right of the state to require attendance of, without compensation, 7. 
in action for discovery, 7862-7869. 
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WITNESSES — (continued). | ; 


witness exempt from suit while out of his county, 7880. 

oath of witness, 7882. 

compelled before arbitrators, 8331. 

Subpoenas. 

issued by whom, 7872. 

requisites of, 7873. 

for depositions, 7874. 

how served, 7875. 

duces tecum, 7873. 

where witness not compelled to attend, 7876. 

power of county court to issue and enforce obedience thereto, 8534. 

to compel attendance of witnesses in contest of legislative election, 1075. 

how served in contest of legislative election, 1077. 

Competency. 

in general, 7871. 

party in interest, 7871. 

husband and wife, 7871. 

Prisoner as witness. 

examination of prisoner, 7878. 

prisoner remains in custody, 7879. 

Before legislative assembly. 

refusal to attend or be examined in legislative proceedings, as contempt, 29. 

refusal of, to attend before legislative assembly, misdemeanor, 9333. 

refusal of, to testify before legislative assembly, misdemeanor, 9334. 

Before various boards and in various proceedings. 

before state board of control, 245. 

before state board of medical examiners, 460. 

examination of, in election contest, 1081. 

before state live stock sanitary board, 2691. 

before state board of medical examiners, 2720. 

experts and chemists as, in prosecutions for violation of statute relative to adulteration 
of oils, 2878. 

right of coroner ta summon physicians or surgeons to make scientific examination at 
inquest, 3419. 

commissioner of railroads may require attendance of, 4739. 

in supplementary proceedings, 7780, 7781. 

Privilege. 

where testimony relating to champerty, 9418. 

testimony compulsory in actions against common carriers, 4797. 

officers of railroad company required to testify, when, 4735. 

in election cases, 9286. 

in prosecution for duelling, 9544. 

in prosecution for gambling, 9679. 

in proceedings against gambling house, 9698. 

in criminal actions, generally, 9826. 

in action for violation of game and fish law, 10279. 

privilege, no defense to perjury, 10355. 

Mode of taking testimony. 

modes enumerated, 7883. 

affidavit defined, 7884. 

deposition defined, 7885. 

examination defined, 7886. 

manner of taking in anti-trust proceedings, 9959. 

Fees. 

fees and mileage, generally, 3535. 

fees may be demanded in advance, 7877. 

witness may demand fees daily, 7881. 
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WITNESSES — (continued). 
fees of, in insanity proceedings, 2565. 
fees of witness attending coroner’s inquest, 3409. 
fees of, before commissioners of railroads, 4764. 
fees of, in action against railroad company, 4794. 
fees of, in supplementary proceedings, 7787. 
of experts before state board of veterinary examiners, 2720. 
sheriff fees for serving subpoena, 3514. 
$ 10. In criminal action generally. 
against himself, defendant not to be compelled to be, 10395. 
before grand jury, oath of, 10658. 
names of, to be indorsed on criminal information, 10631. 
where place of trial is changed, 10762. 
for indigent defendant to be paid by county, 11073. 
$ 11. Compelling the attendance of, tn criminal action. 
subpoena defined, 11023. 
magistrate may issue, 11024. 
state’s attorney may issue for grand jury, 11025, 11026. 
clerk of court to issue blank subpoenas for defendant, 11027. 
form of subpoena, 11028. 
subpoena duces tecum, 11029. 
subpoena by whom served, 11030. 
how served, 11031. 
expenses of indigent witness, 11032. 
payment by county treasurer, 11033. 
when witness must attend out of his county, 11034. 
disobedience of subpoena; contempt; punishment, 11035. 
punishment of witness for defendant disobeying subpoena, 11036. 
forfeiture of undertaking by witness, 11037. 
attendance of confined witnesses for state, how affected, 11038. 
§ 12. Security for appearance of, in criminal actions. 
on appeal from justice’s court, 9178. 
to perjury, when bound over to appear, 9377. 
surety for appearance of, on preliminary examination, 10617-10621. 
§ 13. Crimes by and against. 
summary committal of, for perjury, 9376. 
perjury of, disqualifies, 9381. 
deceiving witness, misdemeanor, 9383. 
bribing of, misdemeanor, 9388. 
preventing from attendance on trial, misdemeanor, 8687. 














WOLF BOUNTY. 
See Animals, § 15. 


WOMAN. 
hours of labor for, 10246. 
right to vote at school election, 1153. 
right to hold school offices, 1153. 
to be member of board of teachers insurance and retirement fund, 1496. 
compelling marriage, 9570, 9571. 
slander of, misdemeanor, 9561. 
jurisdiction of, enticement of, 10508. 
pregnancy of female convicted of death, effect, 10986, 10987. 


WOODEN BUILDINGS. 
power of cities to prescribe the limits in which wooden buildings may be 
(47). 
regulations affecting the construction of, in cities under commission form of 
3818 (40). 


erectel, 3598 


covernment, 
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(References are to sections.) 
WOODS. 
right to take wood as easement, 5330, 5331. 
setting fire to, misdemeanor, 9774, 9775. 
penalty for setting fire to, 2797. 


WOOL MARKETS. 

how established, 3177. 

notice of holding to be given by commissioner of agriculture, 3178. 

wool stored in buildings provided for that purpose at wool markets to be sold free from 
liens to persons without notice, 3179. . 

commissioner of agriculture to file statement of expenses in connection with wool markets 
with state auditor, 3180. 

provision for expenses of commissioner of agriculture in connection with wool markets, 
3180. 


WORDS AND PHRASES. 
generally, see Definition. 
judicial notice of meaning of, 7938. 
in code of civil procedure, how construed, 73265. 
construction of words and phrases used in probate code, 8512, 8513. 
of statute not strictly followed in indictment or information, 10692. 
construction of, in information and indictment, 10601. 


WORKHOUSE. 
power of cities to establish, 3599 (52). 
power of city under commission form of government to establish, 3818 (47). 


WORKS OF ART. 
injuring or destruction of, misdemeanor, 10080. 


WRECKS. 
upon railroads, see Railroads. 
of vessel, wages of seaman, 6171, 6172. 
obliterating marks upon wreck property, 9723. 
detention of wreck property unlawful, 9725. 
larceny of goods from, 9925. 


WRIT. 
defined, 7326. 


WRITING. 
defined, 7311, 10367. 
defined as to forgery, 9911. 
term includes printed matter, 7075, 11175. 
includes typewriting, 11175. 
exhibited for admission of genuineness of, 7860. 
order permitting inspection of, on trial, 7861. 
notice to be in, 7950. 
submission to arbitrate must be in, 8328. 


WRITTEN INSTRUMENT. 
value of instrument in writing presumed to be that of the property to which it entitled 


its owner, 7180. 


WRONGS. 
offenses against personal relation, 4355. 
minor, etc., liable for, 4346. 
law will not intervene between persons equally in the wrong, 7258. 


3103 


INDEX. 
(References are to sections.) 
WRONGS — (continued). 
remedy for every wrong, 7257. 
person cannot take advantage of his own, 7251. 
indemnity against, void, 6642. 
indemnity against wrongful act committed, when valid, 6643. 


duty of railroad company to construct, when, 4777. 
delivery of freight to connecting lines not business of Y, 4777. 


YEAR. 
defined, 7305. 
fiscal, defined, 632. 


YELLOW TREFOIL. 
as noxious weed, 2900. 


b 
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